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COMPTROLLERS OF THE TREASURY 





COMPTROLLERS! 

Name Whence appointed Re ter. 
pS a ere South Carolina.................. Sept. 11, 1789 
ge AR eS CammeetR oo -ssn0sec=--s-2 June 17,1791 
Jonathan Jackson............. onesibamesl Massachusetts. .................| Feb. 25,1795 
John Davis....--- Septhrea bee soi hcnibamdieghsenshsesondacaacl. On -aeRee 
SE cicwarotceuks alosehGescbuteiae North Carolina .-.............-- July 1,1796 
IR Toot. cu datacd bucereee geek wont eteas Dee. 15, 1802 
I ocd na alec amknndion aban Pennsylvania................- Nov. 22, 1811 
SE fon odustcinseahohannanmeee pi a ee Feb. 11, 1814 
SE NE cc onctencaraescccacess WE cacttccchbceessecnen. Feb. 28, 1815 

FIRST COMPTROLLERS? 
I nn cv ccantosenascaane WE ndinanosbrancssssies Mar. 3, 1817 
CE aaa ndceewssctanwoapuaaeiond ia w<sika>epindntennas June 18, 1836 
SONGS FE. RABI oo owen cccvewocetbssbebebatnabue tec dbinubeneicea Feb. 23, 1838 
Wolter Derwent noice coc cc cis ccccccccnstcainved BBs 26 wan see teccks Hexen Apr. 6, 1841 
I cc antorvnccesacd catia enn ibehtiiiws Apr. 1,1842 
BY PURINE ow ncnccccngscecccaencs Gee caksne iia: nth Raletestbcerinane May 31, 1849 
We ese ne ecentontoncesquabanena ea tocaastaitennssban Mar. 26, 1857 
Be IOS >.. Scoecdsccccescccspenane iiss. otek eaters Apr. 10, 1861 
BI Oia I i icokccccndnccdccheccelanecs RE ns nao tne bceacietnaetdien Jan. 14, 1863 
Bs Wer sececonssedscsce Seu nace cewustososbsasa ..| Mar. 5, 1878 
‘William Lawrence..................--.-- Dat slorenesntasesees ...-| July 15, 1880 
pT ae Sol Poona ce chonbésdtoed Mar. 20, 1885 
han Gl Ene a. 6. ote Sesh oo os ok osecdecuecs May 10, 1889 
Robert B. Bowler... -.........-.--..--..- Gece gtk be coGkeecies decescau May 6, 1893 


DEPUTY FIRST COMPTROLLERS ! 


William Hemphill Jones_--.-.-- ses NS OLN candmdeeenaace July 1, 1875 
RemNG THI. oc ccecnncccdeccsnccopan Mississippi_-..-. eiciaabletieiadibicieatacita Sept. 5, 1876 
Be SI ictnnns<cssccepenanase a ii ice a tis cin niin: Apr. 4, 1885 


Charles Marshall Foree_........-.. 


! Office of Comptroller created Sept. 2, 1789. 

? Died in office. 

* Office of First Comptroller created Mar. 3, 1817. 

‘ Office of Deputy First Comptroller created Mar. 3, 1875. 


im 16, 1791 


Expiration 
of service 


Feb. 2,1705 
Sept. 1,1795 
June 30,1796 
Dec. 14, 1802 
Nov. 21, 1811 
Feb. 10,1814 
Feb. 28, 1815 
Mar. 3, 1817 


June 30, 1836 
Feb. 28, 1838 
Apr. 19, 1841 
Sept. 13, 1841 
May 31, 1849 
Apr. 30, 1857 
Apr. 30, 1861 
Jan. 7,1863 
2Feb. 25, 1878 
June 10, 1880 
Mar. 24, 1885 
Apr. 22, 1889 
May 14, 1893 
Sept. 30, 1804 


Sept. 4, 1876 
Apr. 3, 1885 
Oct. 11, 1893 
Sept. 30, 1804 





COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 








Name Whence appointed a eo oe 
Richard Cutts... .. ; .| Massachusetts ; Mar. 6,1817 | Mar. 21, 1829 
Isaac Hill......-.... -| New Hampshire -| Mar. 21,1829 | May 24, 1830 
James B. Thornton L ey wer . ; .---| May 27,1830 | June 30, 1836 
Albion K., Parris_...- i PR ientinmnbtivts ..--| June 18, 1836 | Nov. 28, 1850 
Hiland Hall. _-.-...- 1 NONE. .ccotnccone .--| Nov. 27,1850 | Sept. 10, 1851 
Edward J. Phelps ecnalllitintatiadmiaaive ----| Oct. 1,1851 | Feb, 13, 1853 
John M. Brodhead “st New Hampshire. - - ...- ..| Feb. 11,1853 | Oct. 8, 1857 
James M. Cutts District of Columbia .| Oct. 1,1857 | May 11, 1863 
John M. Brodhead New Hampshire - . -| May 29, 1863 | Jan. 23, 1876 
Cyrus C. Carpenter ih. «ccmianek -| Jan. 7, 1876 | Sept. 30, 1877 
William W. Upton ft RE... nenene | Oct. 1,1877 | June 1, 1885 
Isaac H. Maynard. .| New York ss .| June 2,1885 | Apr. 1, 1887 
Sigourney Butler. - ..| Massachusetts . -.-- ..| Apr. 22,1887 | May 26, 1889 
Benj. F. Gilkeson............. es EE | May 23,1889 | June 5, 1893 
Ss PED on candnibbeeccamel Misseurl............. Gdietidientguasiil May 27,1893 | Sept. 30, 1894 
— — — ! _ —— — 
DEPUTY SECOND COMPTROLLERS? 
| | 
Edmund B. Curtis.........- -o} Mow Werk......1a-s-- ..| July 1,1875 | Jan. 16, 1876 
Reuben Williams..........- -| Indiana.......... ....| Jan. 17,1876 | July 15, 1876 
James 8. Delano...-...-..- : of ME Rccsccens ‘ ...| July 24,1876 | June 30, 1885 
Richard R. McMahon ..| West Virginia. 7 July 1,1885 | Oct. 31, 1889 
Edward M. Hartshorn... .--- netstat MEntiednodinetiitindnGneceshadcnnt Sate tah eae 


i treentenntinglin souccaccones PD. cnceneadetiearocsncsaens | Sept. 22, 1893 | Sept. 30, 1804 


COMPTROLLERS ? 


So snc ncoccunpaeap eel Meceossesrasionestosenterncecd Gl 0) Ae. 62 
Robert J. Tracewell -| Indiana --- + cam July 26,1897 | May 15, 1913 
na a ned oenmpenieeelioapemtiihea Fin aa lltcasine tecadiatitn May 16,1913 | Aug. 31, 1915 


EE Wi ct cnatatinececenece cos i hiiinedaaiashgetdeonemnnenel Sept. 1,1915 | June 30, 1921 


ASSISTANT COMPTROLLERS!# 





Charles H. Mansur--- ; =| Biiopentl........- —— | Oct. 1,1894 | Apr. 16, 1895 
Edward A. Bowers. -- .| Connecticut ...| June 6,1895 | Dec. 24, 1897 
Leander P, Mitchell _- of EB np es .-| Jan. 18, 1898 | 4 Dec. 6, 1912 
Walter W. Warwick_.........-.- Ohio. ..--- igi liatainabierintaaliaacamal May 24,1913 | Aug. 31,1915 


Charles Marshall Foree__--.-- - - - OE! | ES , 


June 30, 1921 








1 Office of Second Comptroller created Mar. 3, 1817. 

2 Office of Deputy Second Comptroller created Mar. 3, 1875. 

3 By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 
abolished 

4 Died in office. 


vi 











COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 





Name Whence appointed Date of com- | Expiration 


mission of service 
J. Raymond McCarl_____..-.....-..---.- Nebraska. -.......-...-.-- nities June 29,1921 | June 30, 1936 
Fred H. Brown............--.-----.----- New Hampshire .--| Apr. 7,1939 |? June 19, 1940 





Lindsay C. Warren........-..--- lohedadianed) Nesth Casolima. ...........-c<c.| Allg. 1, 1980 |..-ccccoccccce 





ASSISTANT COMPTROLLERS GENERAL! 


BD BE ce ccincccncusesccnntennann et 5 os cn ec ostliweicnd June 30,1921 | Nov. 11, 1930 
BE id HEINE, wnnncnnnsncossncucneveipeceliiinaéatabetdudasctbéscbeien 3Mar. 6,1931 | Dec. 16, 1931 
beard 35. Bats §.... .. . .ncacccccanesesss feces Dike ente bn seainaconeee Dee. 35) TURE ccdcscenssssco 





1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of 
the United States and Assistant Comptroller General of the United States were created and the offices of 
the Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

+ Resigned. 

3 Recess appointment. 

* Acting Comptroller General of the United States July 1, 1936, to Apr. 10, 1939; June 20 to Oct. 31, 1940. 
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DECISIONS 
OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(B-17414) 


QUARTERS ALLOWANCE—DIVORCE AND REMARRIAGE WITHIN 
PROHIBITED PERIOD 


A Navy enlisted man divorced in Virginia under a decree providing that the 
bonds of matrimony “shall not be deemed to be dissolved as to any marriage 
contracted by either party until the expiration of six months from the date 
of the entry of this decree * * *,” who remarries in another jurisdiction 
prior to the expiration of the six months, may be paid the quarters allowance 
authorized by the act of October 17, 1940, as for a lawful wife, to include the 
date of the divorce decree, and, in the absence of fraud against the United 
States in the second marriage or a determination of its invalidity in a proper 
forum, from the date of the remarriage. 


“o- Comptroller General Elliott to the Secretary of the Navy, July 3, 
1941: 


There has been considered your letter dated May 28, 1941, as follows: 


There is forwarded herewith for your consideration a letter dated May 1, 1941, 
with accompanying correspondence, from Lieutenant (j. g.) S. M. Trott, Supply 
Corps, U. 8S. Navy, U. 8S. S. Hannibal, requesting advance decision as to the right 
of Edward Stankiewicz, chief machinist’s mate, U. S. Navy, to payment of the 
money allowance for quarters for dependents under the conditions stated in 
the enclosure. 

Your decision is requested as to whether Stankiewicz is entitled to quarters 
allowance on account of dependent wife, Nattie Stankiewicz, from October 17, 
1940, to January 29, 1941, for any period during which he was not entitled to 
money allowance for quarters in his own right under the provisions of section 11 
of the act of June 10, 1922 (42 Stat. 680; 37 U. S. Code 19), and public quarters 
were not provided and available for such dependent. 

Your further decision is requested as to whether Stankiewicz is entitled to 
quarters allowance for his second wife, Pearl Louise Stankiewicz, from and 
after February 8, 1941, the date of his remarriage, in view of the prohibition 
in the divorce decree against remarriage by either party until the expiration 
of six months from the date of the entry of said decree and removal of the 
cause from the docket of the court. 


The record discloses that Edward Stankiewicz, who is now a chief 
machinist’s mate, (PA), United States Navy, and Nattie Stankiewicz 
were married on October 17, 1937, and that they were divorced by 
decree dated January 29, 1941, in the circuit court of the city of 
Portsmouth, Va. It is disclosed also that Stankiewicz married Pearl 
L. Murphy in North Carolina on February 8, 1941. Certified copy 
of his marriage certificate is as follows: 

I, J. G. Etheridge, a justice of the peace, united in matrimony Hdward 
Stankiewicz and Pearl L. Murphy the parties above licensed, on the 8th day of 

1 
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February, 1941, at South Mills, North Carolina, in South Mills Township, in said 
county, according to law. 

Witnesses present at marriage: 
E. G. Lounsberry, of Muncie, Indiana. 


" Officiating Officer. 

By the decree of divorce the court adjudged, ordered, and decreed— 

* * * that the said Edward Stankiewicz be divorced from the said Nattie 
Stankiewicz from the bonds of matrimony created by the aforesaid marriage, and 
- gaid marriage is dissolved, provided, however, that the bonds of matrimony 
created by the said marriage shall not be deemed to be dissolved as to any 
marriage contracted by either party until the expiration of six months from the 
date of the entry of this decree and this cause is removed from the docket. 

Apparently the, proviso quoted above with reference to remarriage 
was included in the decree pursuant to section 5113 of the Virginia 
code. This section has been considered by the courts of Virginia and 
it has been held—Heflinger v. Heflinger, 186 Va, 289—that the effect 
of such section was to dissolve a marriage for all purposes except 
remarriage. Thus, Stankiewicz appears to have had a lawful wife 
up to and including the date of the decree. If he was not entitled 
to a money allowance for quarters in a nontravel status under the 
provisions of section 11 of the act of June 10, 1922, 42 Stat. 630, and 
nothing otherwise appearing in the record, he is entitled to quarters 
allowance on account of a lawful wife as authorized in the act of 
October 17, 1940, 54 Stat. 1205, for any time during the period 
October 17, 1940, to January 29, 1941, during which public quarters 
were not provided or available for his dependent. 

Your second question concerns Stankiewicz’s right to allowance for 
quarters under the act of October 17, 1940, supra, on account of a 
dependent wife after his remarriage. In A-89772, dated December 1, 
1937, which considered the case of an officer who was divorced in 
Virginia and who remarried in another jurisdiction within the first 
6 months after the date of his divorce, it is stated : 


It would appear that under the statute of Virginia as construed by these 
courts there may be a question as to the validity of the marriage of August 7, 
1937. However, the parties had gone through a marriage ceremony in another 
jurisdiction, presumably are living together as man and wife, and in the absence 
of fraud against the United States, this office will accept these circumstances 
as prima facie establishing the marriage relationship for the payment of rental 
and subsistence allowances unless and until the validity of the marriage is 
determined adversely in a proper forum. * * 


The rule expressed above is for application in the present case. If 
Stankiewicz is not entitled to a money allowance for quarters in a 
nontravel status under the provisions of section 11 of the act of 
June 10, 1922, supra, he is entitled to quarters allowance on account 
of a lawful wife as authorized in the act of October 17, 1940, from 
and after February 8, 1941, the date of his remarriage, and so long 
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as the relationship now shown to exist continues, for any period 
during which public quarters are not provided and available for 
the dependent. 


(B-17898) 
SALE OF SURPLUS REAL ESTATE—DISPOSITION OF PROCEEDS 


The proceeds realized from the sale of real estate, turned over to the Public 
Buildings Administration for disposition as surplus real estate under the 
act of August 27, 1985, as amended, after acquisition by the Farm Credit 
Administration at foreclosure proceedings upon default of loans made by 
the latter Administration, are for deposit and covering into the Treasury as 
miscellaneous receipts, under the title “Sale of Land, Public Buildings 
Administration,” and not for deposit to the credit of any appropriation or 
fund of the Farm Oredit Administration. 


Comptroller General Warren to the Federal Works Administrator, July 3, 1941: 
I have your letter of June 12, 1941, as follows: 


The Farm Credit Administration acquired a parcel of real estate in Cayey, 
Puerto Rico, through the foreclosure of a mortgage held as security on defaulted 
loans made under authority of the Emergency Relief Appropriation Act of 1935, 
49 Stat. 115 and Executive Order No. 7305, dated February 28, 1936; also a 
parcel of real estate in Leslie County, Kentucky, which was acquired at an 
execution sale upon default of two loans made respectively under the Joint 
Resolution of December 20, 1930, 46 Stat. 1082, and the acts of January 22, 1982 
(R. F. C.), 47 Stat. 5, and February 4, 1933, 47 Stat. 795. Both parcels were 
reported as surplus real estate to the Public Buildings Administration for dis- 
position under the act of August 27, 1985, 49 Stat. 885, as amended (U. 8. C. 
Title 40, sec. 304a). The Farm Credit Administration has requested that, pur- 
suant to (1926) 6 Comp. Gen. 337, the net proceeds of any sales of said realty, 
to the extent that they may be adequate, be credited as follows: 


Miscellaneous receipts.. Repayment of principal on emergency crop 
Symbol No. 125427 loans Farm Credit Administration (emer- 
gency relief) 
Miscellaneous receipts.. Interest on emergency crop loans, Farm Credit 
Symbol No. 1217538 Administration (emergency relief) 


Total (re: Cayey, P. R., realty) 


Appropriation symbol_. Loans to farmers in drought and storm-stricken 
No. 121/23018 areas, emergency relief 1931-32_ 
(Old No. 4701/2597) 

Miscellaneous receipts.. Interest, farmers’ seed and feed loans 
Symbol No. 121140 
(Old No. 471044) 

Receipt title__._...___ — Crop Production Loan Funds Acts of January 


No. 126850.1 22, 1982, and February 4, 1933 (R. F. C.)— 
(Old No. 476850) 


Total (re: Leslie County, Ky., realty) 


Your opinion is requested as to whether the net proceeds of the sales of 
this realty pursuant to the act of August 27, 1985, may be credited as requested 
to the respective original appropriation accounts of the Farm Credit Administra- 
tion or must be deposited into the Treasury as “Miscellaneous Receipts Symbol 
No. 805598, Sale of Land, Public Buildings Administration” (other miscellaneous 
receipts Public Buildings Administration accounts being credited with the pro- 
ceeds of leases and assignments made under the act of August 27, 1935). 

Your early consideration of this matter would be greatly appreciated. 


Irrespective of what appropriations might have been for crediting 
had the Farm Credit Administration been successful in selling the 
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properties for cash at the foreclosure proceedings, the fact remains 
that the properties were not so sold and when bid in by the Farm 
Security Administration the title thereto vested in the United States. 
When declared surplus and turned over to the Public Buildings Ad- 
ministration, they became subject to disposition under the act of 
August 27, 1935, 49 Stat. 885, as amended by the act of July 18, 1940, 
54 Stat. 764. There appears to be nothing in that act requiring that 
the Federal agency originally holding the property should receive 
credit or be reimbursed therefor. The act permits at least four differ- 
ent treatments of the property so received by the Public Buildings 
Administration: It may be retained for occupancy by some other 
Government agency, it may be leased to private persons or firms 
pending sale, it may be sold, or it may be demolished. Section 2 of 
the act further provides that if repairs or alterations are required 
when assigning space to other Federal agencies, such agencies shall 
pay for the repairs and alterations in an amount not in excess of the 
rent which they would otherwise have been required to pay for similar 
space. If the cost of the repairs be less than the estimated rent, the 
balance is to be covered into the Treasury as miscellaneous receipts, 
no part thereof being required to be paid to the agency which de- 
clared the property surplus. The act makes no provision for pay- 
ment to the surrendering agency if the property is to be used without 
repairs or alterations, if it be demolished, or if it be sold. 

In view of the foregoing I have to advise that the proceeds realized 
from the sale of the properties involved in these cases are not for 
deposit to the credit of any appropriation or fund of the Farm Credit 
Administration, or for its account, but are for deposit and covering 
into the Treasury as miscellaneous receipts under the symbol and 
title “805598 Sale of Land, Public Buildings Adminstration.” 


(B-16589) 
SUBSISTENCE—PER DIEMS—FRACTIONAL DAYS 


An employee in a travel status away from his permanent headquarters for 

an extended period of more than 24 hours who had agreed that no per 
diem in lieu of subsistence would be payable at a certain temporary duty 
station may be paid one-fourth of a per diem for any part of the four 
quarters of the calendar day—beginning at midnight—spent in a travel 
status away from the temporary duty station. Computation of per diem 
for continuous travel of less than 24 hours away from a permanent official 
station, in which case the quarter-day periods are computed from the time 
of departure, distinguished. 


Comptroller General Warren to the Secretary of Labor, July 5, 1941: 
Reference is made to letter dated April 28, 1941, from the Chief, 
Division of Budgets and Accounts, Department of Labor, as follows: 


The attached voucher of Mr. L. J. Smith, in the sum of $2.50, making reclaim 
of per diem in lieu of subsistence which was administratively deducted from 
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his account for the month of January 1941, and which has been certified for 
payment by your office, is returned for further consideration, attention being 
invited to the following facts: 

Mr. Smith’s home is in the District of Columbia and it has been informally 
understood between himself and the Conciliation Service that no claim for per 
diem would be made while in Washington, D, C. This fact can readily be noted 
by an examination of his account for the month of January 1941, which shows 
that while he was away from his official station during the entire month he 
claimed per diem only while absent from Washington, D. C., amounting to 
6% days. This arrangement would place him in a per diem status only while 
away from his official station, Amarillo, Texas, and Washington, D. C. 

The voucher in question reclaims per diem which was deducted for absences 
on January 10 and 13, 1941. On January 10th Mr. Smith left Washington 
D. C., at 9:00 a. m., and returned thereto at 8:05 p. m., and claimed three- 
fourths day per diem. He was allowed one-half day. On January 13th he 
left Washington, D. C., at 10:30 a, m. and returned at 8:05 p. m. and claimed 
three-fourths day. He again was allowed one-half day. 

In each case he was in a per diem status less that twelve hours and in accord- 
ance with the practice which has been followed by this department in the 
audit and approval of travel vouchers one-half day was allowed. 

In view of the facts stated and the difficulties that will be experienced in 
adjusting the accounts of many other employees whose claims for per diem 
for similar periods have been handled in a like manner, it is respectfully 
requested that this voucher be again carefully considered. 

If it is still your opinion that this voucher should be paid, I would appreciate 
your advising me, in detail, just where this account differs from those in which 
your office has consistently held that per diem for absences of more than six 
hours and less than twelve hours must be limited to one-half day. 


Paragraph 51 of the Standardized Government Travel Regulations 
provides, in pertinent part, as follows: 

51. Day defined.—In computing the per diem in lieu of subsistence for con- 
tinuous travel of more than 24 hours the calendar day (midnight to midnight) 
will be the unit, and for fractional parts of a day at the commencement or 
ending of such continuous travel, constituting a travel period, one-fourth of 
the rate for a calendar day will be allowed for each period of six hours or 
fraction thereof. For continuous travel of less than 24 hours, constituting a 
travel period, such period will be regarded as commencing with the beginning 
of the travel and ending with the completion thereof, and for each six-hour 
portion of the period or fraction thereof one-fourth of the rate for a calendar 
day will be allowed: * * * 

By Travel Order No. 41-61, dated July 1, 1940, L. J. Smith was 
authorized to travel from Amarillo, Tex., to “Tampa, Fla., and other 
points in the United States necessary to carry out his assignments 
for the fiscal year 1941” and there was authorized therein a per 
diem of $5 “while away from his official station on official business.” 
Amarillo, Tex., not Washington, D. C., is shown to have been the 
official headquarters of Mr. Smith during the period involved. See 
D. O. voucher 1278198, covering December 1940 expenses; also, D. O. 
Voucher 1465563 covering January 1941 expenses, in the January 
1941 and February 1941 accounts respectively of G. F. Allen, chief 
disbursing officer, symbol 1-100. 

In the audit of the reclaim voucher here in question this office took 
into consideration the informal understanding between Mr. Smith 
and the administrative office that per diem would not be payable 
while he was in Washington, D. C. 
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There are two rules stated in that part of paragraph 51 of the 
Standardized Government Travel Regulations, above quoted, for 
computing fractional per diems: (1) covering continuous travel of 
more than 24 hours away from the employee’s official headquarters— 
not while away from a temporary duty station, in this case Wash- 
ington, D. C., where it has been agreed no per diem would be pay- 
able—and (2) covering continuous travel of less than 24 hours away 
from the employee’s official headquarters. Under rule (1) the day 
is divided into four quarters, viz, (@) from midnight to 6 a. m., (5) 
from 6 a. m. to 12 noon, (¢) from 12 noon to 6 p. m. and (d) from 
6 p. m. to midnight. An employee who has been absent from his 
official headquarters in a continuous travel status for-more than 24 
hours is entitled to one-fourth of the per diem allowance for absence 
during all or any fraction of each of the four quarters of the calendar 
day. Under rule (2) the period of absence of less than 24 hours 
from official headquarters is divided into 6-hour periods beginning 
with the time of departure and ending with the time of return to 
official headquarters, and an employee is entitled to one-fourth of a 
per diem for absence during each such 6-hour period or fraction 
thereof. 

In the case of Mr. Smith the administrative office applied rule (2) 
apparently on the basis that the fractional day’s absence from Wash- 
ington, D. C., the temporary duty station of the employee, should 
be regarded the same as though it were a fractional day’s absence 
from his official headquarters, Amarillo, Tex. This view of the 
matter is incorrect. As Mr. Smith had been in a travel status away 
from his official headquarters at Amarillo, Tex., for an extended 
period of more than 24 hours he was entitled to one-fourth of per 
diem for any part of the four quarters of the calendar days January 
10 and 13, 1941, he spent in a travel status away from Washington, 
D. C., at which it was agreed no per diem would be payable. In other 
words, rule (1) rather than rule (2) stated in paragraph 51 of the 
Standardized Government Travel Regulations is properly applicable 
in this case. 18 Comp. Gen. 701, 702. As he was absent from Wash- 
ington, D. C., on January 10 and 13 during three-quarters of each 
of the calendar days, to wit, a part of the second quarter, 6 a. m. to 
12 noon, all of the third quarter, 12 noon to 6 p. m., and a part of the 
fourth quarter, 6p. m. to 12 midnight, he is entitled to three-fourths 
of a per diem for each of those days. 

The case of Robert C. Fox referred to by the administrative office 
in the reply dated March 24, 1941, to Preaudit Difference Statement 
dated February 10, 1941, regarding the present voucher, is different. 
See D. O. voucher No. 702193, in the October 1940 accounts of G. F. 
Allen, chief disbursing officer, symbol 1-100. Mr. Fox left his official 
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station September 9 at 10 a. m. and returned thereto September 10, 
1940, at 9:50 a. m., a continuous travel of less than 24 hours by 10 
minutes, for which, under rule (2) stated in paragraph 51 of the 
Standardized Travel Regulations above quoted, he was properly paid 
one-fourth of a per diem for each 6-hour period computed from the 
time of departure to the time of return, or a total of 1 day. The dif- 
ference lies in the fact that Mr. Fox was actually in a travel status 
from his official headquarters for less than 24 hours, whereas, Mr. 
Smith was absent from his official headquarters, Amarillo, Tex., in 
a travel status for an extended period of more than 24 hours. While, 
because of the informal agreement with the Department of Labor, 
no per diem was claimed by Mr. Smith for the time spent in Wash- 
ington, D. C., his temporary duty station, that circumstance alone is 
not sufficient to establish that he was not in a travel status more than 
24 hours away from his official station at Amarillo, Tex. 
Accordingly, the audit action on the reclaim voucher in favor of 
Mr. Smith was correct. The voucher will be returned in due course 
through the usual channels, payment thereon being authorized. 


(B-17497) 


TRAVELING EXPENSES—TRANSFERS OF NEW EMPLOYEES FROM 
PLACE ASSIGNED FOR TRAINING AND DUTY 


Newly appointed employees who are first assigned for training and duty at 
Washington, D. C., or elsewhere, may be paid their traveling expenses 
from such place of training and duty to subsequently assigned duty sta- 
tions. 10 Comp. Gen. 222, involving the performance of temporary duty 
before reporting to first duty station, distinguished. 


Comptroller General Warren to the Federal Works Administrator, July 7, 1941: 


Consideration has been given your letter of June 3, 1941, as 
follows: 


Reference is made to the attached Preaudit Difference Statements in con- 
nection with vouchers of the following employees of the Public Buildings 
Administration of this agency: 


Mr. Lester Scheier, construction engineer. 

Mr. Lewis L. Baxter, construction engineer. 

Mr. Raleigh W. Harvey, project accountant. 

Mr. Seymour Defrin, timekeeper. 

Mr. William E. Brady, timekeeper. 

Mr. D. Arthur Biddle, senior project accountant. 

Mr. Harold E. Clarry, construction engineer. 

Mr. Stanley H. Edmunds, assoc. construction engineer. 
Mr. Adam M. Strack, project accountant. 


In each of these cases the voucher was not certified on the basis that the 
traveler was a newly appointed employee and was required to bear the ex- 
penses incurred by him in reporting to his first duty station. 

In connection with these matters your attention is invited to the fact that 
in the prosecution of the defense housing program it is imperative that every 
possible means be employed to avoid delay. In anticipating the assignment 
of personnel necessary to perform the many phases of work involved, it has 
been considered highly impracticable, in view of the amount of time necessarily 
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consumed in the routine procedure of making appointments, to wait until 
contracts are awarded before requesting the Civil Service Commission to supply 
certain types of employees such as construction engineers, accountants, time- 
keepers, material checkers, ete. Accordingly, it has been the practice to appoint, 
in advance of such awards, a sufficient number of these employees to meet the 
requirements and to assign them to the eight district engineer offices throughout 
the country prior to award of contracts. They are then given appropriate 
training and instruction and perform such duties in connection with defense 
housing as may be assigned to them. However, when they report for duty 
at the district offices it is not known how long they will remain at such sta- 
tions, or to what defense projects they will be assigned. In fact, some of them 
remain at the district offices for a considerable period of time. 

Under these circumstances it has been considered that the district offices 
to which they report are their headquarters and they have been paid no sub- 
sistence while there; although if and when they are transferred for duty 
elsewhere, their actual traveling expenses and per diem in lieu of subsistence 
while in travel status have been paid by the Government. 

There have been several hundred similar cases during the past few months 
and while some of the employees remain only a short time at the district offices 
to which they first report, it is estimated that the average period of duty at 
the district offices has been at least 30 days. It is apparent, therefore, that 
the payment by the Government of travel expenses from the district offices (as 
their first duty stations) to the projects to which they are later transferred 
results in considerable saving to the Government as compared to the payment 
to them of subsistence while on duty in the district offices as indicated in 10 
Comp. Gen. 222, cited in the Preaudit Difference Statements. 

In view of the foregoing, it is requested that reconsideration be given the 
matter of certifying these nine vouchers, and that the existing procedure of the 
Public Buildings Administration be approved. 

An early reply will be appreciated. 


In 10 Comp. Gen. 222, it was held as follows (quoting from the 
syllabus) : 

A newly appointed employee required to perform temporary duty before re- 
porting to his first official duty station may be reimbursed for additional sub- 
sistence and transportation expenses incurred by reason of such temporary 
duty, including, if administratively authorized, a per diem in lieu of subsistence 
expenses for any additional travel time involved and for the temporary duty 
only to the extent that the expenses incurred are in excess of the expenses 
which would have been incurred by the appointee in going directly from his 
home to the place fixed as his first post of duty. 

The rule stated in 10 Comp. Gen. 222 was based upon the facts 
there appearing—involving the performance of temporary duty be- 
fore reporting to official or first duty station—and is not to be re- 
garded as applicable to appointments of employees who are first 
assigned for training and duty at Washington, D. C., or elsewhere. 

Information regarding the status of the named employees has been 
obtained from the travel vouchers, pay rolls, and letters of appoint- 
ment, as follows: 


lace Transfer Date of Permanent headquar- 
P of E. 0. D. approved | departure ters 
| | 


Fort Knox, Ky. 
A Ga. 


ugusta, Ga. 
Fort Jackson, 8. C. 
Fort Bragg, N. C. 
Fort Benning, Ga. 
Fort Devens, Mass. 
‘ Fort B > Ihe > 
Kansas City, Mo____. Benicia, Calif. 
New York, N. Y_.....| 1/20/1041 1/24/1941 | Fort Devens, Mass. 


pembammrr 
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In view of your statement that the employees in question performed 
actual services at district offices to which assigned for training and 
that it was not known when they reported to such district offices how 
long they would remain there or to what project they would be 
assigned, it may be concluded that the district offices to which assigned 
for training and duty constituted their first actual headquarters and 
their expense vouchers will be reaudited upon that basis. 


(B-18008) 


CONTRACTS—WALSH-HEALEY ACT APPLICABILITY—MANUFACTURE 
OF ARTICLES FROM GOVERNMENT-OWNED MATERIALS 


While there is doubt as to whether contracts for manufacturing articles from 
Government-owned materials, except for certain incidental materials, are 
contracts for the “manufacture” of articles and supplies subject to the pro- 
visions of the Walsh-Healey Act, or whether they are contracts for “services” 
and, therefore, outside the act, since administration of the act is vested 
in the Department of Labor and in view of the doubt in the matter, such 
contracts will not be questioned by this office by reason of the inclusion of 
the provisions of the act pursuant to the determination of the Department of 
Labor that it is applicable. 


Comptroller General Warren to the Secretary of War, July 8, 1941: 
I have your letter of June 16, 1941, as follows: 


Reference is made to letter dated May 19, 1941, from the Audit Division of 
your office relating to the following contracts: 


W669-—qm-—10642 Supreme Fashion Clothes Corp. 
W669-qm-—10656 Sigmund Eisner Company 


These contracts cover manufacture of service wool coats from Government- 
owned materials. 

It is stated that such contracts appear to be essentially for “services” as 
distinguished from “supplies, articles, and equipment.” The conclusion is reached 
therein that these contracts are not properly subject to the Walsh-Healey Act, and 
the provisions of that act were improperly included. 

The Division of Public Contracts of the Department of Labor has determined 
that contracts requiring the manufacture of articles from Government-owned 
materials are to be considered as contracts for supplies, and that the provisions 
of the act are for application, 

Inasmuch as the terms of the act charged the Secretary of Labor with the 
administration thereof, this office has heretofore followed the determination of 
that Department. The provisions of the act have been inserted in all advertise- 
ments for bids wherein articles were to be manufactured from Government-owned 
materials. 

Thus there is an apparent conflict between the Department of Labor and the 
Audit Division of your office as to what constitutes “supplies, articles and equip- 
ment” within the contemplation of the Walsh-Healey Act. Accordingly, your 
decision is requested as to the proper application of said act to contracts for 
manufacturing articles from Government-owned materials. 


The Walsh-Healey Act of June 30, 1936, 49 Stat. 2036, provides, in 
part, as follows: 
That in any contract made and entered into by any executive department, 


independent establishment, or other agency or instrumentality of the United 
States * * * for the manufacture or furnishing of materials, supplies, 
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articles, and equipment in any amount exceeding $10,000, there shall be included 
the following representations and stipulations: * 

Each of the contracts referred to in your letter is stated to cover the 
manufacture of service wool coats, is for an amount in excess of $10,000, 
and contains the following provisions: 


Materials and findings specified in Euvitation for Bids No. 669-41-NEG-37,to 
be furnished by the Government * * 

All other materials and findings, incinding all labels, must be furnished by the 
contractor and must conform to the specifications indicated. 

Sheet No. 4 of the contract specifications, attached to and forming 


a part of each of the contracts, provides, in part, as follows: 


Felt (interlining) ; wadding; thread, cotton ; thread, silk; gimp and tape must 
be furnished by the contractor a 

Since it appeared that most of the materials to be used in the manu- 
facture of the coats were to be furnished by the Government and that 
the contract price apparently was based primarily on the services to 
be performed by the contractor in converting the materials into coats, 
the Audit Division of this office questioned the inclusion in the con- 
tracts of the provisions of the Walsh-Healey Act on the theory that 
the contracts appeared to be essentially for “services,” as distinguished 
from contracts “for the manufacture or furnishing of materials, sup- 
plies, articles, and equipment,” and, therefore, outside the act. 

Whether the contracts in question are contracts “for the manufacture 
or furnishing of materials, supplies, articles, and equipment,” prop- 
erly subject to the provisions of the Walsh-Healey Act, or whether 
they are contracts for “services,” and not within the contemplation 
of the said act, is a matter not free from doubt but as to which 
substantial arguments might be presented in support of either view 
adopted. It would appear clear that the greater part of the contract 
prices and the contractors’ responsibility under the contracts is based 
upon the performance of services which would indicate that the 
contracts essentially are contracts for “services.” On the other hand, 
the contracts expressly are stated to be for the manufacture of coats 
and they require the contractors not only to convert or transform 
Government-owned materials into finished articles, but, also, to furnish 
certain materials necessary to that end. 

It appears from your letter that the Department of Labor has ruled 
that such contracts are considered as being subject to the provisions 
of the Walsh-Healey Act. Since administration of the said act is 
vested in the Department of Labor and since the question of whether 
the contracts are for “services” or are for the “manufacture” of articles 
or supplies is not free from doubt, these and similar contracts will not 
hereafter be questioned by this office by reason of the fact that they 
include the provisions of the Walsh-Healey Act pursuant to the 
determination of the Department of Labor that the said act is 
applicable thereto. 
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(B-10730) 


TRAVEL ALLOWANCE—NAVAL RESERVISTS 


The travel allowance payable, under the decision published in 20 Comp, Gen. 1, 
to members of the Naval Reserve who are discharged at expiration of 
enlistment while on active duty in connection with the existing emergency 
declared by the President should be computed upon the distance from the 
place of discharge to the same place to which they would be entitled to 
transportation and subsistence were they relieved from active duty and not 
discharged from the Naval Reserve. 

From and after the date of receipt of ALNAV 59, dated June 10, 1941, which 
provides that “Naval Reserve enlisted personnel * * * will be retained 
on active duty for duration of the existing national emergency even though 
beyond their term of enlistment,” a reenlistment entered into or extension 
taking effect thereafter is superfluous and inoperative to confer a right to 
travel allowance. 


Seve Comptroller General Elliott to the Secretary of the Navy, July 9, 
1: ; 


There has been considered your letter of May 3, 1941, as follows: 


In the Assistant Comptroller General's decision B—14980 of March 14, 1941, 
the question was considered as to whether enlisted men of the Naval Reserve 
discharged at other than expiration of enlistment while on active duty in time 
of war or national emergency were entitled to travel allowance under the same 
conditions as enlisted men of the regular Navy. It was stated in the decision: 


“* * * The obligation of the Government to return an enlisted man of the 

Naval Reserve to his home or the place from which taken for active duty upon 
release therefrom is not increased if at such time he is discharged from his 
enlistment contract. When so released from active duty (that is, by discharge) 
either during a time of war or national emergency or in time of peace, the man 
is entitled to nothing more than transportation and subsistence to the place 
from which he entered on active duty.” 
The specific question presented for decision accordingly was answered by stating 
that “enlisted men of the Naval Reserve who are discharged other than at expira- 
tion of enlistment when on active duty in time of war or national emergency 
are not entitled to travel allowance at five cents per mile.” 

In the Acting Comptroller General’s decision of July 1, 1940 (20 Comp. Gen. 1), 
the statement was made that if the Navy Department is of the opinion that 
enlisted men of the Naval Reserve whose enlistments expire while on active duty 
during the present emergency must be discharged, they may be paid the travel 
allowances prescribed by section 126 of the National Defense Act, as amerided 
September 22, 1922 (42 Stat. 1021; 34 U. S. Code 895), and that such allowances 
are payable even if they immediately reenlist or extend their enlistments. In 
this decision it was held that members of the Naval Reserve discharged at 
expiration of enlistment are entitled to travel allowance to the place at which 
found physically fit for active duty. The Navy Department has determined that 
enlisted men of the Naval Reserve on active duty are entitled to discharge at 
expiration of enlistment. In this connection the following instructions were 
published to the naval service in Article 2506-1 (d), U. S. Naval Travel 
Instructions : 

“On expiration of enlistment—Enlisted men of the Naval Reserve whose 
enlistments expire while on active duty in connection with the national emer- 
gency proclaimed by the President are entitled to travel allowance at the rate 
of 5 cents per mile from place of discharge to place at which found physically 
qualified for such active duty. Travel allowance is payable regardless of imme- 
diate reenlistment or extension of enlistment. (Comp. Gen. B-10730, July 1, 
1940)” 

In discussing the place to which enlisted men of the Naval Reserve are entitled 
to payment of travel allowance on discharge at expiration of enlistment while 
on active duty, it was stated in the Acting Comptroller General’s decision of 
July 1, 1940, supra, that enlisted men of the regular Navy are entitled to travel 
allowance to the place of acceptance for enlistment, but that— 

“In the case of a member of the Naval Reserve he is entitled to travel allow- 
ance to the place of acceptance for muster into the service, that is, the place of 
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muster in, the ‘acceptance’ in his case being the place he is found physically fit 
for duty and assigned to active duty. In other words, the place of acceptance 
for enlistment in the Naval Reserve in time of peace is not necessarily the place 
from which the member entered on active duty for the emergency. Accordingly, 
he would be entitled to travel allowance to the same place he would be entitled 
to transportation and subsistence were he relieved from active duty and not 
discharged from the Naval Reserve.” [Italics supplied.] 

In connection with the foregoing, it is pointed out that under the provisions 
of the former Naval Reserve Act of 1925 (43 Stat. 1080) and the present Naval 
Reserve Act of 1988 (52 Stat. 1175; 34 U. 8S. Code, Sup. V, section 852, et seq.), 
enlisted men of the Naval Reserve upon release from active duty or training 
duty with pay have consistently been furnished with transportation and subsis- 
tence from the place at which released from active duty to their homes or places 
from which called to active duty and not to the place at which found physically 
qualified for active duty or training duty with pay. 

For reasons above set forth, reconsideration is requested of that part of the 
Acting Comptroller General's decision of July 1, 1940 (20 Comp. Gen. 1), holding 
that “Members of the Naval Reserve who are discharged at expiration of enlist- 
ment and while on active duty in connection with the existing emergency de- 
clared by the President, are entitled to travel allowance to place of muster in 
for the emergency active duty service and therefore not necessarily to the place 
of acceptance for enlistment in the Naval Reserve,” and that the Navy Depart- 
ment be advised whether enlisted men of the Naval Reserve who are discharged 
at expiration of enlistment are entitled to travel allowance at the rate of five 
cents per mile from the place at which they are released from active duty to the 
place from which they are called to active duty. 


For reasons more fully stated in the decision of July 1, 1940, 20 
Comp. Gen. 1, referred to in your letter of May 3, 1941, it was con- 
cluded that enlisted members of the Naval Reserve who were dis- 
charged upon expiration of enlistment while on active duty were 
entitled to the travel allowance benefits of section 126 of the National 
Defense Act as amended by the act of September 22, 1922, 42 Stat. 
1021, which provided in part: 

Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for 
the distance from the place of his discharge to the place at his acceptance for 
enlistment, enrollment, or muster into the service: * 

It is understood that in some instances enlisted men of the Naval 
Reserve when called to active duty are ordered to a place other than 
their homes for physical examination to determine their physical fit- 
ness and if found physically fit and accepted they are then sent to a 
duty station which might be, and usually is, a different place than 
the place from which called or where the physical examination was 
conducted. In decision B-14980, dated March 14, 1941, 20 Comp. Gen. 
519, it was held that enlisted naval reservists discharged at other than 
expiration of enlistment were entitled to transportation and sub- 
sistence to the place from which they entered upon active duty. 

In the decision of July 1, 1940, 20 Comp. Gen. 1, it was held that 
travel allowance in such case should be computed upon the distance 
from the place of discharge from the Naval Reserve to the same place 
to which he would be entitled to transportation and subsistence were 
he relieved from active duty and not discharged from the Naval Re- 
serve. The computation of distances are on a common basis, whether 
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the reservists be entitled to transportation and subsistence or to travel 
allowance. 

The conclusion reached in the decision of July 1, 1940, was based 
upon the assumption of the Navy Department’s determination that 
enlisted naval reservists were required to be discharged at expiration 
of enlistment notwithstanding the authority contained in section 5 
of the Naval Reserve Act of 1938, 52 Stat. 1176, for their retention, 
throughout a war or until a national emergency ceases to exist. In 
this connection there is noted the statement contained in the second 
paragraph of your letter of May 3, 1941, quoted above, to the effect 
that the Navy Department has determined that enlisted men of the 
Naval Reserve on active duty are entitled to discharge at expiration 
of enlistment. It appears that the authority permitting reenlistment 
and extension of enlistment of naval reservists has now been rescinded 
by “ALNAV 59” dated June 10, 1941, which provides: 

Effective upon receipt this ALNAV all Naval Reserve enlisted personnel on 
active duty or thereafter ordered to active duty will be retained on active duty 
for duration of the existing national emergency even though beyond their term 
of enlistment X this in accordance with agreement signed in shipping articles 
quote (50) in event of war or national emergency during my term of service 


I further obligate myself to serve throughout the war or national emergency if 
so required unquote 


This necessarily affects the decision of July 1, 1940. From and after 
the date of receipt of ALNAV 59, the authority and necessity for 


reenlistments or extensions of enlistments in the Naval Reserve dur- 
ing the emergency ceases. In effect, and for purposes of travel allow- 
ance, the period of detention of naval reservists under section 5 of the 
Naval Reserve Act of 1938, and ALNAV 59 until termination of the 
emergency, is part of the current enlistment. Accordingly, a “reenlist- 
ment” thereafter entered into or an “extension” taking effect thereafter 
would be superfluous and inoperative to confer a right to travel 
allowance. 


(B-18540) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—APPLICABILITY OF 
STATUTORY PROHIBITION 


The within-grade promotion of the incumbent of a position pursuant to a statutory 
provision fixing the annual salary of the position at an increase over the 
prior rate is a legislative promotion and not an administrative one within 
the prohibition in section 302 of the act of July 3, 1941, against administrative 
within-grade promotions. 


Acting Comptroller General Elliott to the Chairman, Interstate Commerce 
Commission, July 11, 1941: 


I have your letter of July 3, 1941, as follows: 


Public Law 28—77th Congress, making appropriations for the Executive Office 
and sundry independeut executive bureaus, boards, commissions, and offices, 
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for the fiscal year ending June 30, 1942, contains the following provision under 
the appropriation for valuation of property of carriers: 

“One valuation engineer at $7,500 per annum.” 

This provision was inserted on the recommendation of this Commission due 
to the following explanation given by me to the subcommittee of the Committee 
on Appropriations of the House of Representatives : 

“Mr. Bastman. There is another matter that I think we should call to your 
attention, Mr. Chairman. In the Bureau of Valuation they have four men of 
practically equal rank, the head valuation engineer, the head valuation examiner, 
the head valuation appraiser, and the head valuation auditor. Those four men, 
during the time valuation was at its height, were each getting $9,000 a year. 
Under the Economy Act of 1933 they were cut down to $7,500 and put in grade 
P-7. So they were all getting $7,500. 

“Then one of them died, or was retired, and a new man was appointed to take 
his place, and he came in at $6,500. He is anchored there until there are more 
deaths or resignations, because we cannot, under civil-service regulations, go 
beyond the average of the grade, the other three being in the top grade. So 
he is anchored definitely at $6,500. 

“But he does work which is as important as that of the rest of them and I 
should think it ranks at the top, he being the engineer. We would like to see 
that corrected in the appropriation act, so he can be paid what these other men 
are being paid and restore that parity which has always existed in the case 
of those four positions. 

$6 Firzpatrick. When he was appointed, could you not have placed him 
at $7,500? 

$n800 EastMAN. No; he would start at the initial salary of the grade, which 
is $6,500. 

“Mr. Houston. He is anchored at $6,500? 

“Mr. EASTMAN. Yes.” 

H. R. 5166—77th Congress, making appropriations to supply deficiencies. in 
certain appropriations for the fiscal year ending June 30, 1941, and for prior 
fiscal years, to provide supplemental appropriations for the fiscal year ending 
June 30, 1942, provides: 

“No appropriation or part of any appropriation available for obligation during 
the fiscal year 1942, including funds of Government-owned or controlled corpora- 
tions, shall be used for granting within-grade salary advancements to any officer 
or employee of the Government of the United States, etc.: Provided, That this 
section shall cease to be Operative whenever a uniform, within-grade, salary- 
advancement plan for positions compensated according to such Classification 
Act, as amended, shall take effect, pursuant to law.” 

The appropriation act appears to make the salary for the valuation engineer 
statutory, but in view of the fact that this engineer is in grade P-—7 at $6,500 
and that in changing it to $7,500 we are still within the salary range of P-7, 
it is believed best to request a decision as to whether the Commission may pay 
a salary of $7,500 a year to the valuation engineer as of July 1, 1941. 


Section 302 of the act of July 3, 1941, Public Law 150, 55 Stat. 575, 
provides as follows: 


No appropriation or part of any appropriation available for obligation during 
the fiscal year 1942, including funds of Government-owned or controlled corpora- 
tions, shall be used for granting within-grade salary advancements to any officer 
or employee of the Government of the United States, the District of Columbia, 
or of any such corporation, who is compensated on a per annum basis and who 
occupies a position the compensation of which is fixed (1) according to the 
schedules prescribed by the Classification Act of 1923, as amended, or (2) by 
Executive Order Numbered 6746, or (3) administratively according to schedules 
patterned after such Classification Act: Provided, That this section shall cease 
to be operative whenever a uniform, within-grade, salary-advancement plan for 
positions compensated according to such classification act, as amended, shall 
take effect, pursuant to law. 


The above-quoted provision of law relates to administrative within- 
grade promotions. The salary rate of $7,500 per annum now has 
been fixed by statute for one valuation engineer under the appropria- 
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tion for the Interstate Commerce Commission, subheading, “Valuation 
of property of carriers,” Independent Offices Appropriation Act, 1942, 
approved April 5, 1941, Public Law 28, 55 Stat. 113, and that rate is 
the only one legally payable for that position for the fiscal year 1942. 
As the promotion of the incumbent of the position from $6,500 to 
$7,500 per annum is required by law, it is properly classed as a 
legislative or statutory promotion rather than an administrative one 
and, as such, is not within the prohibition contained in section 302 
of the act of July 3, 1941, supra. 

Accordingly, the question presented in the concluding paragraph 
of your letter is answered in the affirmative. 


(B-17761) 


TRANSPORTATION AND SUBSISTENCE FOR NAVAL RESERVISTS UPON 
DISCHARGE—COMMUTATION IN LIEU OF 


While a Naval Reserve enlisted man on active duty, discharged other than at 
expiration of enlistment for any of the causes which would entitle an en- 
listed man of the Regular Navy, if so discharged, to travel allowance, is 
entitled to transportation and subsistence in kind to the place from which 
taken for active duty, payment of the commuted value thereof is unauthorized. 

While Naval Reserve enlisted men on active duty, retained for an indefinite 
period of hospital treatment after discharge other than at expiration of 
enlistment upon recommendation of a board of medical survey, may be 
furnished transportation and subsistence at the termination of their hos- 
pitalization to the place from which taken for active duty, provided an 
appropriation is available therefor, they may not be paid, at the time of 
discharge from the service, the commuted value of such transportation and 
subsistence which would otherwise be furnished at that time. 


Assistant Comptroller General Elliott to the Secretary of the Navy, July 14, 
1941: 


I have your letter of June 10, 1941, requesting decision on the 
questions presented by the Bureau of Supplies and Accounts: in 
letter dated May 27, 1941, as follows: 


1. Under the provisions of section 7 of the Naval Reserve Act of June 25, 
1938, enlisted men of the Naval Reserve when employed on active duty or on 
training duty with pay or when employed in authorized travel to and from such 
duty are entitled to the same pay and allowances ag enlisted men of the Regular 
Navy. This provision has been interpreted to mean that enlisted men of the 
Naval Reserve discharged at other than expiration of enlistment for any of the 
causes which would entitle an enlisted man of the Regular Navy, if so dis- 
charged, to travel allowance, are entitled only to transportation and subsistence 
from place of discharge to the place from which they entered on active duty. 

2. It has been consistently held that an enlisted man of the Regular Navy 
given a medical survey discharge is entitled to travel allowance under the act 
of September 22, 1922, or to subsistence and transportation in kind to his home 
if a resident of the United States at the option of the man. The current naval 
appropriation act contains the following provision under the heading 
“Transportation and Recruiting of Naval Personnel” : 

* * transportation to their home, if residents of the United States, 
of enlisted men and apprentice seamen discharged on medical survey, with 
subsistence and transfers en route, or cash in lieu thereof.” 

3. In connection with a small number of Naval Reservists on active duty 
who have been recommended by a Board of Medical Survey for discharge and 
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retention for treatment in a hospital for the insane or in a naval hospital, 
the duration of the period of detention being indefinite, the question has arisen 
as to the proper method of furnishing such men, upon discharge from treatment, 
with transportation and subsistence in kind, or cash in lieu thereof, to the 
place from which called to active duty. As illustrative of the cases in question, 
the following are cited: 

Man enlisted August 22, 1940, at Benton Harbor, Michigan. Reported for 
active duty at the receiving station, Philadelphia, Pa., on October 11, 1940, 
pursuant to orders addressed to him at Coloma, Michigan. Transferred to St. 
Elizabeths Hospital, Washington, D. C., November 29, 1940. A Board of 
Medical Survey has found that he is suffering from dementia praecox, 
disability not the result of his own misconduct, not incurred in line of duty, and 
that he is unfit for service. The board recommended that he be discharged 
from the Naval Reserve and retained at St. Elizabeths for further treatment. 

Man enlisted December 29, 1938, at Los Angeles, Calif. Reported for active 
duty at the Naval Reserve Ayiation Base, Long Beach, Calif., on June 1, 1940. 
A Board of Medical Survey has found that he is suffering from myelitis, dis- 
ability incurred as a result of his own misconduct, not in line of duty and that 
he is unfit for service. The board recommended that he be discharged from the 
Naval Reserve and retained at the Naval Hospital, Pensacola, Fla., for further 
treatment. 

3. The accounts of the men referred to will be closed out as of date of dis- 
charge from the Naval Reserve and at time of discharge from the hospital 
they will be in a civilian status. It is, therefore, requested that a decision be 
obtained from the Comptroller General as to whether the accounts of the men 
concerned may be credited with the commutation value of the transportation 
and subsistence in kind otherwise due at time of discharge, or, if not, whether 
they may be furnished with transportation and subsistence in kind at the time 
of discharge from hospital treatment regardless of time elapsing between date 
of discharge from the Naval Reserve and date of discharge from the hospital 
at which retained for treatment. 


In decision of July 1, 1940, 20 Comp. Gen. 1, it was held that 


enlisted members of the Naval Reserve who are discharged at expira- 
tion of enlistment while on active duty in connection with the existing 
emergency are entitled to travel allowance prescribed by section 126 
of the National Defense Act, as amended, 42 Stat. 1021, 34 U. S. C. 
895, but see B-10730, to you, July 9, 1941, 21 Comp. Gen. 11. In 
decision of March 14, 1941, 20 Comp. Gen. 519, it was stated as 
follows: 


The decision of July 1, 1940, 20 Comp. Gen. 1, considered the status of men 
of the Naval Reserve who are discharged at expiration of enlistment while on 
active duty and who may ship over. In that case they would not return to their 
homes and if the travel allowance of 5 cents a mile were denied them they 
would not receive the same allowance as enlisted men of the Regular Navy 
in the same situation. Where an enlisted man of the Naval Reserve is dis- 
charged before expiration of enlistment for any of the causes which would 
entitle an enlisted man of the Regular Navy, if so discharged, to travel allow- 
ance, there would be no reenlistment and the man would be free to return to 
his home. The Naval Reserve Act of 1925 was consistently interpreted, and 
administratively applied, as authorizing only transportation and subsistence for 
enlisted members traveling to and from active duty. The Naval Reserve Act of 
1938 contains no provision expressly authorizing commutation of the cost of 
such travel. The obligation of the Government to return an enlisted man of 
the Naval Reserve to his home or the place from which taken for active duty 
upon release therefrom is not increased if at such time he is discharged from 
his enlistment contract. When so released from active duty (that is, by dis- 
charge) either during a time of war or national emergency or in time of peace, 
the man is entitled to nothing more than transportation and subsistence to the 
place from which he entered on active duty. 

Accordingly, you are advised that enlisted men of the Naval Reserve who 
are discharged other than at expiration of enlistment when on active duty in 
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time of war or national emergency are not entitled to travel allowance at 5 
cents per mile. 


While an enlisted member of the Nuval Reserve on active duty is 
entitled to transportation and subsistence to the place from which 
taken for active duty at the time of his discharge other than at 
expiration of enlistment for any of the causes which would entitle 
an enlisted man of the Regular Navy, if so discharged, to travel 
allowance, this is a right to transportation and subsistence in kind, 
that is, a service, and as the law makes no provision for paying the 
commuted value of the service, such payment is unauthorized. Com- 
pare 18 Comp. Gen. 588; 20 id. 361. The fact that some enlisted 
members of the Naval Reserve are retained for treatment in a naval 
hospital or a hospital for the insane after discharge upon recom- 
mendation of a board of medical survey, neither increases nor 
decreases their rights to transportation and subsistence in kind, and 
no legal objection is perceived to the furnishing of transportation 
and subsistence to such persons at the termination of their hospitali- 
zation, provided an appropriation is available therefor. 

Your submission is answered accordingly. 


(B-17795) 
PAY—AVIATION DUTY—SCOPE OF NONFLYING OFFICER LIMITATION 


The provision in the Military Appropriation Act, 1941, limiting to $720 per 
annum the increased pay of “nonflying officers” for making aerial flights is 
applicable not only to the pay of flight surgeons and officers from other 
branches while flying in the capacity of observers but also to the pay of 
officers from any branch of the Army who cannot be classified as “flying 
officers” under the statutory definition of that term while undergoing 
training as aircraft pilots, observers, navigators, bombardiers, etc. 


Assistant Comptroller General Elliott to the Secretary of War, July 14, 1941: 
I have your letter of June 12, 1941, as follows: 


The Military Appropriation Act, 1941, approved June 13, 1940 (Public No. 
611, 76th Congress), contains the following provision: 

“For pay of commissioned officers, * * * aviation increase to commis- 
sioned and warrant officers of the Army, including not to exceed eighty-six 
medical officers * * * none of which shall be available for increased pay 
for making aerial flights by nonflying officers at a rate in excess of $720 per 
annum, which shall be the legal maximum rate as to such officers, and such 
nonflying officers shall be entitled to such rate of increase by performing three 
or more flights within each ninety-day period, pursuant to orders of competent 
authority, without regard to the duration of such flight or flights.” 

The Military Appropriation Act, 1940, and prior acts contained language 
which limited aviation increase payments to $1,440 per annum for nonflying 
officers (except flight surgeons), but prescribed no flight requirements for 
such officers. 

Section 13a of the National Defense Act, as amended by section 2 of the 
act approved July 2, 1926 (44 Stat. 780, 781), prescribes that “Officers and en- 
listed men of the Army shall receive an increase of 50 per centum of their pay 
when by orders of competent authority they are required to participate regularly 
and frequently in aerial flights, and when in consequence of such orders they 
do participate in regular and frequent aerial flights as defined by such Executive 
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orders as have heretofore been, or may hereafter be, promulgated by the 
President.” *° ~* 

. >The term “flying officer” ‘was defined in the act approved July 2, 1926, supra, 
as an officer who has received an aeronautical rating as a pilot of ‘service types 
of aircraft. Said definition has, however, been amended by section 3, act 
approved June 16, 1936 (49 Stat. 1524), and further amended by section 1, 
act approved October 4, 1940 (Public No. 795, 76th Congress), to read as 
follows: 

“* * * a flying officer is defined as one who has received an aeronautical 
rating as a pilot of service types of aircraft or one who has received an aero- 
nautical rating as an aircraft observer or as any other member of a combat 
crew under such regulations as the Secretary of War may prescribe.” 

Executive Order No. 5865, dated June 27, 1982, issued pursuant to the pro- 
visions of section 20 of the act of June 10, 1922, and section 6 of the act of 
July 2, 1926, prescribes that: 

“Bach officer, warrant officer, or enlisted man of the Army who is duly 
assigned to a course of instruction for qualification as aircraft pilot or air- 
craft observer * * * shall be required to participate regularly and fre- 
quently in aerial flights.” 

This Executive order also prescribes flight requirements for personnel who 
are detailed to duty requiring participation regularly and frequently in aerial 
flights as follows: 

“(a) During one calendar month.—10 or more flights totaling at least 3 hours, 
or in lieu thereof to be in the air a total of at least 4 hours. 

“(b) During 2 consecutive calendar months, when the requirements of subpar- 
agraph (a) above have not been met.—20 or more flights totaling at least 6 
hours, or in lieu thereof to be in the air a total of at least 8 hours. 

“(c) During 3 consecutive calendar months, when the requirements of subpar- 
agraph (b) above have not been met.—30 or more flights totaling at least 9 
hours, or in lieu thereof to be in the air a total of at least 12 hours.” 

During the past several years officers from various branches of the Army have 
been sent to the Air Corps Training Center for training as aircraft pilots and 
while undergoing such training were detailed to duty requiring them to par- 
ticipate regularly and frequently in aerial flights. These officers held rank 
as second lieutenants and the $1,440 limitation did not affect the rate of increased 
pay they received, since 50 per centum of their base pay was less than $1,440 
per annum. However, there are now approximately 150 such officers undergoing 
training at the Air Corps Training Center for aircraft pilots, and it is probable 
that a larger number will be detailed to such duty during the current fiscal 
year. There is also the possibility that such officers may be detailed for train- 
ing as observers, navigators, bombardiers, etc. None of these officers can be 
classified as “flying officers” as defined by law, because they have not been 
rated as pilots, observers, etc., and the question arises as to whether $720 is 
the maximum sum which may be paid these officers during the current fiscal 
year for duty involving flying. 

It would appear from Report No. 1912, 76th Congress, House of Representa- 
tives, on H. R. 9209, that the Congress did not intend that the limitation in 
question should involve officers undergoing flight training, but that same was 
intended to apply primarily to flight surgeons and officers from other branches 
while flying in the capacity of observers. Officers who are assigned to flight 
training with a view to qualifying as pilots, and who are required to fly regu- 
larly and frequently and assume the same hazards as flying officers with com- 
bat units are believed to be clearly not within the group of officers which the. 
legislation in question was intended to affect. 

Your decision is requested as to whether or not the limitation upon flying 
pay contained in the military appropriation act is legally applicable to the pay 
of officers from branches other than the Air Corps while they are undergoing 
training as aircraft pilots, observers, navigators, bombardiers, ete., which 
requires them to participate regularly and frequently in aerial flights. 

Reference is made in this connection te your decisions of October 30, 1935 (15 
Comp. Gen. 359 [357]), and November 11, 1935 (15 Comp. Gen. 398). 


The pertinent part of Report No. 1912 of the Committee on Appro- 
priations, House of Representatives, in connection with the Military 
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Establishment appropriation bill, fiscal year 1941 (H. R. 9209), is 
as follows: 


* * * Especial attention probably should be directed to the reduction touch- 
ing flight pay of nonflying officers. For a number of years prior to the current 
fiscal year the number of medical officers (flight surgeons) in a flight-pay status 
was limited by the annual appropriation acts to five, who, along with other 
nonflying officers, were limited as to flight pay to a rate of $1,440 per annum. 
For the current fiscal year the number of flight surgeons was increased originally 
to 36 and later to 86, and the flight pay was reduced to the rate of $720 per 
annum. The pending budget provides for continuing the number of flight surgeons 
at 86, but puts the flight-pay rate back to $1,440. Of course, the $720 rate 
discriminates between flight surgeons and other nonflying officers, of whom the 
budget makes provision for 50 on a full-year basis. These other nonflying officers 
are identified with practically every branch of the Army. 

The committee can see no reason for discrimination, but it is not convinced 
that the $720 rate is not appropriate, as its allowance is justifiable only upon 
the ground of increased insurance premiums. The hazard certainly is not as 
great as.in the case of flying personnel, who are in the air vastly more often and 
generally under more hazardous conditions. However that may be, the com- 
mittee is proposing to adhere to the $720 rate and to establish that as the rate 
for all nonflying officers. This course affects not only the accompanying bill, 
but the naval appropriation bill as well, which contains language subjecting 
naval nonflying personnel to pay rates prescribed for like personnel of the Army. 
The naval appropriation bill, as passed by the House, includes provision for 
20 flight surgeons and 8 observers. 

With respect to such nonflying personnel, under present law, to be entitled 
to flight pay, they must during each 3-month period make 30 or more flights 
totaling 9 hours, or be in the air at least 12 hours. It is submitted that that is 
a perfectly ridiculous requirement as to nonflying officers, particularly as to 
flight surgeons, who, in the ordinary course, may have no real occasion to go 
into the air during such a period but a very few times. To get flight pay, 
therefore, they have to go up and be flown around whether there be any service 
need for so doing or not. To overcome this seemingly foolish requirement, the 
committee has included in the pay appropriation a clause designed to entitle 
nonflying officers to flight pay for the performance of 3 or more flights within 
each 90-day period, without regard to the duration of such flight or flights. 


While this report. indicates that the establishment of a maximum 
flying pay rate of $720 per annum for nonflying officers was induced 
by the committee’s conclusion that the duties of nonflying officers 
are generally less hazardous than those of flying officers, there is no 
clear indication that the said maximum was intended to apply only 
to “flight surgeons and officers from other branches while flying in 
the capacity of observers.” In any event, it is a well-established rule 
of statutory construction that it is not permissible to refer to com- 
mittee reports, etc., preceding the enactment of a statute in order to 
ascertain its meaning except where an ambiguity or uncertainty ex- 
ists as to the meaning of the words used. 11 Comp. Gen. 380; 14 éd. 
638; 15 id. 582. The limitation in the Military Appropriation Act, 
1941, on “increased pay for making aerial flights” is, by its terms, 
clearly applicable to any and all nonflying officers. Since the act of 
October 4, 1940, 54 Stat. 963, contains a definition of the term “flying 
officer,” it follows that an officer not clearly within the statutory 
definition must be classed as a nonflying officer within the meaning 
of the language limiting flying pay. You state that officers from 
various branches of the Army training to be aircraft pilots, and those 
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who may be detailed for training as observers, navigators, bombar- 
diers, etc., cannot be classified as “flying officers” under the statutory 
definition of that term, because they have not been given an aero- 
nautical rating as pilots, observers, etc. Accordingly, you are advised 
that the provision in the Military Appropriation Act, 1941, limiting 
to $720 per annum the increased pay of “nonflying officers” for making 
aerial flights is applicable to the pay of officers from any branch 
of the Army while such officers are undergoing training as aircraft 
pilots, observers, navigators, bombardiers, etc. See, also, B~11335 to 
Secretary of the Navy August 2, 1940. 


(B-18322) 


DUAL COMPENSATION ACT OF 1916—APPLICABILITY TO DISTRICT OF 
COLUMBIA TEACHERS 





The first portion of 5 U. 8. C. 61, to the effect that the dual compensation act 
of 1916 shall not apply to teachers of the public schools of the District of 
Columbia when employed by any of the executive departments or inde- 
pendent establishments of the Government, was temporary legislation ap- 
pearing in annual appropriation acts during and immediately after the 
World War period and is no longer in force. 

The fact that public school teachers of the District of Columbia are paid their 
annual salary in ten equal installments and that the school year starts in 
September and ends in June does not alter the fact that their salaries 
cover the entire year, so that such a teacher may not be employed by a 
Federal agency during the summer vacation period where the rate of 
annual compensation as a public school teacher, when combined with that 
received as a Federal employee, exceeds the $2,000 limitation of the dual 
compensation act of 1916. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, July 14, 1941: 


I have your letter of June 25, 1941, as follows: 


The Superintendent of Schools has submitted to the Commissioners a request 
for advice as to whether public school teachers, clerks, and other employees 
of the public schools system are subject to the provisions of the act of May 10, 
1916 (39 Stat. 120), as amended, commonly known as the Dual Employment 
Statute. The letter received from the Superintendent of Schools dated June 19, 
1941, is as follows: 

“As you are aware, public school teachers are paid their annual salaries in 
ten equal payments exclusive of the months of July and August. The work 
of teachers will be completed by Friday, June 20, at which time it is contem- 
plated, in accordance with usual practice, they will receive their checks for 
the complete month of June. 

“Likewise, the work of teachers will actually begin on Friday, September 19. 
By reporting for duty on the opening day for teachers and continuing in service 
during the month of September the teachers have, in accordance with previous 
practice, been given their full monthly check for services in September. 

“It will be clear, therefore, that these teachers are neither on active duty 
from about the 20th of June until the 19th of September and that they are not 
on the payroll between those periods having been paid for their services on 
June 20 and not being required to report for duty until September 19. 

“The question is whether or not such teachers may be employed in the United 
States navy yard or in the Bureau of Standards. 

“One of our shop teachers who teaches woodworking at the Anacostia Junior- 
Senior High School, Mr. C. F. Foster, will complete his services on June 20 
and wishes to be employed in the navy yard as a wood pattern maker. This 
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teacher is a skilled woodworker and his practical work in the navy yard will 
be helpful to him as a teacher in the public schools of Washington. On the 
other hand his skill will be useful to the navy yard where skilled wood pattern 
makers are needed. 

“The second case relates to the Bureau of Standards. The Bureau of Stand- 
ards has asked the Superintendent of Schools to authorize Dr. Ralph B. Kennard, 
of the Physics Department of the Wilson Teachers College, to accept temporary 
employment for a period of three months beginning July 1. Dr. Kennard’s 
service is desired on a problem supported by the Bureau of Aeronautics of the 
Navy Department involving the redesign of aircraft carbon monoxide indicators 
which at present are of inadequate accuracy. 

“In this connection your attention is invited to the fact that on May 1 Dr. 
Kennard was elected to the Fellowship of the American Physical Society in 
consideration of the work which he did on heat transfer at the Bureau of Stand- 
ards ten years ago. Dr. Kennard’s case would be answered by the answer given 
to the first case cited. 

“An additional question, however, is raised respecting each of these cases: 
namely, would it modify the situation if the Board of Education, under the 
authority which they have under the law, granted each of these teachers formal 
leave of absence from service in the public schools, one for the period of two 
months while the schools are not in session; the other for a period of three 
months, one month of which is within the period of time when the schools are in 
session and for which the teacher would receive no pay if he were on leave of 
absence.” 

In your decision to the Commissioners of the District of Columbia on January 
13, 1923 (2 C. G, 437) it was held that teachers in the night schools of the 
the provisions of the dual employment statute. Likewise, under date of June 
[July] 17, 1923 (3 C. G. 24) your office held that teachers of the public schools of 
the District of Columbia are not in the Federal service and may, therefore, be em- 
ployed during school vacation as expert examiners at the United States Civil 
Service Commission, the special appropriation for such examiners exempting 
them from the requirement of the dual employment statute. 

There is some question, in the opinion of the Commissioners, as to whether 
public school teachers and other school employees may during vacation period or 
otherwise be empluyed in Federal service, in the absence of a complete separation 
from the District service. In your decision of April 23, 1937, (16 C. G. 951) and 
cases cited therein, you made a distinction between voluntary furlough and invol- 
untary furlough, and concluded that, “this rule is not applicable during periods 
of voluntary furlough or leave of absence without pay when funds remain 
available for payment of the salary of the permanent position.” 

Another important point for consideration here is whether or not the act of 
May 26, 1908 (35 Stat. 291) permitting salary of teachers, clerks, and librarians 
in the high and manual-training schools to be paid in ten monthly installments, 
would place them in a furlough or nonpay status during the other two months 
of the year, such as would permit them to be employed in other District or 
Federal services. ‘The act referred to provides in pertinent part: 

“That the salaries of all teachers, and clerks, and librarians in the high and 
manual-training schools, duly elected, whose services commence with the opening 
day of school and who shall perform their duties, shall begin on the first day of 
September and shall be paid in ten monthly installments, the first payment to be 
made on the first day of October, or as near that date as practicable, and the 
payment for the month of June to be made upon the completion of the school 
term in June: Provided, That the salaries of other teachers shall begin when 
they enter upon their duties.” 

In your decision of December 27, 1940, B-13843, to Lieutenant Colonel W. M. 
Dixon, F. D., U. S. Army, Finance Office, Washington, D. C., the question was 
whether the custodial and janitor services of the District schools to whom it was 
proposed to pay additional compensation for services performed after their 
regular work day in connection with the Selective Service System, chargeable to 
the appropriation “Selective Service System (Transfer to War), 1941-1942” may 
not receive additional pay while so employed. Under the circumstances, these 
aT were held to be subject to the provisions of the Dual Employment 

atute. 

The Commissioners would appreciate advice from you as to whether (1) a 
teacher engaged in instruction of wood-working at the Anacostia Junior High 
Schoo] may be employed at the United States navy yard during the months of 
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July, August, and part of September 1941, under the circumstances outlined in 
the Superintendent’s letter; (2) whether there would be any objection to the 
employment by the Bureau of Standards of a teacher at the Wilson Teachers’ 
College for a temporary period of three months beginning July 1, 1941, under 
the circumstances outlined in the letter of the Superintendent of Schools; (3) if 
the employment is permissible, what effect, if any, will it have upon the ten-month 
pay installments. 

Section 6 of the act of May 10, 1916, 39 Stat. 120, as amended by the 
act of August 29, 1916, 39 Stat. 582, provides in pertinent part, as 


follows: 

That unless otherwise specially authorized by law, no money appropriated by 
this or any other act shall be available for payment to any person receiving more 
than one salary wien the combined amount of said salaries exceeds the sum of 
$2,000 per annum, but this shall not apply to retired officers or enlisted men of the 
Army, Navy, Marine Corps, or Coast Guard, or to officers and enlisted men of 
the Organized Militia and Naval Militia in the several States, Territories, and 
the District of Columbia: * * * 

The above-quoted statute is carried in the U. S. Code under sections 
58 and 59 of title 5. 

Section 61, title 5, U. S. Code, provides, as follows: 

Section 58 of th's title shall not apply to teachers of the public schools of the 
District of Columbia when employed by any of the executive departments or 
independent establishments of the United States Government; nor to teachers in 
the public schools of the District of Columbia who are also employed as teachers 
of night schools and vacation schools; nor to employees of the school garden 
department of the public schools of the District of Columbia; nor to employees 
of the community center department of the public schools of the District of 
Columbia. (Oct. 6, 1917, c. 79, § 9, 40 Stat. 384; July 8, 1918, c. 139, § 1, 40 Stat. 
823; June 5, 1920, c. 253, §1, 41 Stat. 1017.) 

The first portion of this section 61 was temporary legislation and is 
no longer in force. That is to say, for several fiscal years, during the 
World War period and immediately thereafter, the annual appropria- 
tion acts for the District of Columbia contained a provision as follows 
(quoting from the act of July 8, 1918, 40 Stat. 821, 822) : 

Section six of the legislative, executive, and judicial appropriation act, approved 
May tenth, nineteen hundred and sixteen, as amended, shall not apply from July 
fifteenth to September fifteenth, nineteen hundred and eighteen, to teachers of the 
publie schools of the District of Columbia when employed by any of the executive 
departments or independent establishments of the United States Government. 

No such exception to the dual compensation act of 1916 appears in 
the District of Columbia Appropriation Act, 1942, approved July 1, 
1941, Public Law 148. 

Teachers of the public schools of the District of Columbia are paid 
from appropriated funds upon an annual salary basis. The fact that 
they are paid their annual salary in ten equal installments and that the 
school year starts in September and ends in June in nowise alters the 
fact that the salaries so paid cover the entire year. The period be- 
tween the closing and opening of the schools is a vacation with pay. 

It has been held that the dual compensation statute of 1916 is ap- 
plicable to the teachers of the District of Columbia for periods of serv- 
ice not expressly excepted by other statutes. See decision of August 





"oO 


n 
'S 
n 
S 
of 
t. 


DECISIONS OF THE COMPTROLLER GENERAL 23 


14, 1936 A-76187 ; (compare 2 Comp. Gen. 436; 3 id. 24, cited by you) ; 
also, 4 Comp. Gen. 521; 19 td. 501, 503, involving employment during 
leave of absence with pay ; and 13 Comp. Gen. 248 involving temporary 
employments or positions. 

Accordingly, questions (1) and (2) are answered in the negative, 
making it unnecessary to answer question (3). 


(B-16431) 


TRANSPORTATION—MOTOR VEHICLE SHIPMENTS—EFFECT OF ROAD, 
ETC., CONDITIONS ON RATE COMPUTATIONS 


Where the provisions of the applicable motor carrier tariff require that for rate- 
making purposes distances are to be computed via the “shortest general 
route” between origin and destination, there is no authority for computing 
the applicable rate via a longer route which the carrier may have used 
because of weather or road conditions prevailing over the shortest route. 


Comptroller General Warren to the Klamath Falls Transfer & Storage Co., 
July 15, 1941: 

As requested in your letter of April 11, 1941, further consideration 
has been given the matter of the charges allowed in settlement 
T-—185348, April 7, 1941, upon your claim for charges for the trans- 
portation of household goods and personal effects, 3,445 pounds, from 
Klamath Agency, Oreg., to Hoopa, Calif., under bill of lading 
I-868403, March 22, 1940. 

You claimed, per bill 4691, $121.61 for this service on the basis of a 
rate of $3.53 per 100 pounds, based apparently on a distance of 360 
miles via a route through Ashland and Rogue River, Oreg., Crescent 
City and Arcata, Calif. You were paid $102.66 by G. F. Allen, chief 
disbursing officer, on voucher 1321674, January 29, 1941, on the basis of 
a rate of $2.98 per 100 pounds based on a distance of 280 miles via a 
route through Mount Hebron, Weed, Redding, Douglas City, Lewis- 
ton, and Junction City, Calif. You claimed, per bill 4691—A, the 
difference of $18:95 for reason stated as follows: 

The road to the Hoopa Reservation, from Redding over the Trinity Mountains 
and through Junction City and Douglas City is quite impassable as anyone who 


knows this country could tell you, and we feel that we earned the additional 
$18.95 and are entitled to this amount. 


In settlement T—185343, dated April 7, 1941, you were allowed $8.27 
additional being the difference between $102.66 and an amount, $110.93, 
computed on the basis of a rate of $3.22 per 100 pounds on the actual 
weight of 3,445 pounds for a distance of 315 miles via the route through 
Weed, Redding, etc. Upon further consideration of the matter after 
receipt of your letter dated April 11, 1941, it now appears that the 
situation is as follows: 

470350™"—42-_-4 
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Under the provisions of Household Goods Carriers’ Bureau Tariff 
No. 9, MF-I. C. C. No. 15, the charge for the transportation of this 
shipment is for computation at the applicable rate provided therein 
for a “Class 1” shipment. This tariff does not name a specific rate 
from Klamath Agency, Oreg., to Hoopa, Calif., but does name rates 
based on mileage and in this situation tariff rule 12 provides: 

* * * where rates are based on mileage, the distance or mileage shall be 
that shown in “es Guide No. 3, Household Goods Carriers’ Bureau * * * 
MF-I. C. C. No. 1 
Rule 1 of the mileage pore provides that mileages shall be determined 
from the mileage chart, the mileage maps, the vicinity maps, and the 
maps of the individual States, in the order named. Neither Klamath 
Agency nor Hoopa is shown on either the mileage chart, the mileage 
maps, or the vicinity maps, provided for use in connection with Mile- 
age Guide No. 3 and in this situation the latter provides, in rule 7, 
that “the distance shall be determined as providedby * * * rule6, 
with the addition or deduction of the distance indicated on the maps 
of individual States * * * between the points not shown on the 
mileage map and the nearest point on the shortest general route or 
extension thereof which is shown on the mileage map * * *.” 
[Italics supplied. } 

Klamath Agency is shown on the Rand McNally 1940 map of 
Oregon as being between Fort Klamath and Modoc Point, and Hoopa 
is shown on the Rand McNally 1940 map of California as being be- 
tween Weitchpec and Willow Creek. These maps show distances 
of 12 miles between Klamath Agency and Modoc Point, 13 miles 
between Willow Creek and Hoopa, and 11 miles between Weitchpec 
and Hoopa. Modoc Point and Weitchpec are both shown on the 
“Mileage Map” (section 15) which indicates the distance between 
these two points to be 208 miles via a route through Klamath Falls, 
Dorris, Mount Hebron, Little Shasta, Montague, Yreka, Fort Jones, 
Etna, and Somesbar. This distance appears to be the shortest distance 
between Modoc Point and Weitchpec as indicated by “fine black lines” 
on the mileage map, and the mileage guide provides in rule 6 “If 
[as here] the shortest general route from point of origin to destination 
or an extension of that route does not pass through two starred points 
but both point of origin and destination are shown on the mileage 
map, then the distance between them shall be determined by adding 
together the distances as shown on the mileage map, from point to 
point along the route.” [Italics supplied.] 

For the purpose of determining the rate making distance from 
Klamath Agency to Hoopa, Modoc Point and Weitchpec are to be 
treated as points nearest the points of origin and destination, respec- 
tively, via the “shortest general route” which rule 3 of the mileage 
guide defines as “the shortest route indicated by fine black lines on 
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the mileage maps.” Under the provisions of rule 7 of the mileage 
guide the distance of 12 miles from Klamath Agency to Modoc Point 
and the distance of 11 miles from Weitchpec to Hoopa are to be added 
to the distance of 208 miles via the “shortest general route” from 
Modoc Point to Weitchpec resulting in a through distance of 231 miles 
to be used as the rate making distance for the purpose of determining 
the rate from Klamath Agency to Hoopa. 

Under the provisions of Tariff No. 9 (section IIT) the “Class 1” 
rate for 3,445 pounds for a rate making distance of 231 miles was 
$2.64 per 100 pounds which would result in a charge of $90.95 but 
under the provisions of tariff rule 34-A as shown in tariff supplement 
10 the charge on this basis must not “exceed the charge as would apply 
on the same shipment under the next greater unit of weight at rate 
applicable to the next greater unit of weight,” namely, 3,501 pounds 
at $2.59 per 100 pounds, or $90.68. You are a party to both Tariff No. 9 
and Mileage Guide No. 3. There has been found no tariff provision 
authorizing a different method of computation as being dependent 
upon weather or road conditions and, accordingly, no reason is appar- 
ent why the provisions of these publications should not be applied 
to determine the applicable charge on this shipment notwithstanding 
that the movement may have been via some route other than that via 
which the tariff rules provide that the distance shall be computed 
for the purpose of determining the applicable rate between shipping 
point and destination. Upon the record as it now appears the ap- 
plicable charge for this service is $90.68 and as you have been paid 
$110.93 you should remit $20.25 within a reasonable time. Otherwise 
there will be for consideration adjustment by appropriate debit in 
the settlement of an open account. 


(B-17769) 


QUARTERS ALLOWANCE—DEPENDENTS—EFFECT OF PAY RESTRIC- 
TION DURING FIRST FOUR MONTHS OF FIRST ENLISTMENT 


While a Navy enlisted man of the third grade serving in his first enlistment 
is entitled, by reason of the restriction in section 12 (a) of the Selective 
Training and Service Act of 1940, to only $21 per month during the first four 
months of his service in such first enlistment, the restriction is on the 
base pay and in no way affects his rating nor his right as an enlisted man 
of the third grade to the quarters allowance for dependents authorized by 
the act of October 17, 1940. 


Assistant Comptroller General Elliott to Lt. Comdr. M. C. Roberts, U. S. Navy, 
July 15, 1941: 

There has been considered your letter of May 23, 1941, requesting 
decision as to whether Robert Harold Rush, radioman, second class, 
United States Navy, is entitled to money allowance for quarters for 
dependents during the first 4 months of his service in his first 
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enlistment in the Regular Navy while his pay is restricted to $21 
per month by section 12 (a) of the Selective Training and Service 
Act of 1940, 54 Stat. 895. Section 12 (a) provides: 


The monthly base pay of enlisted men of the Army and the Marine Corps 
shall be as follows: Enlisted men of the first grade, $126; enlisted men of the 
second grade, $84; enlisted men of the third grade, $72; enlisted men of the 
fourth grade, $60; enlisted men of the fifth grade, $54; enlisted men of the sixth 
grade, $36; enlisted men of the seventh grade, $30; except that the monthly 
base pay of enlisted men with less than four months’ service during their first 
enlistment period and of enlisted men of the seventh grade whose inefficiency 
or other unfitness has been determined under regulations prescribed by the Secre- 
tary of War, and the Secretary of the Navy, respectively, shall be $21. The pay 
for specialists’ ratings, which shall be in addition to monthly base pay, shal] be 
as follows: First class, $80; second class, $25; third class, $20;. fourth class, 
$15; fifth class, $6; sixth class, $38. Enlisted men of the Army and the Marine 
Corps shall receive, as a permanent addition to their pay, an increase of 10 per 
centum of their base pay and pay for specialists’ ratings upon completion of 
the first four years of service, and an additional increase of 5 per centum of such 
base pay and pay for specialists’ ratings for each four years of service thereafter, 
but the total of such increases shall not exceed 25 per centum. Enlisted men 
of the Navy shall be entitled to receive at least the same pay and allowances 
as are provided for enlisted men in similar grades in the Army and Marine 
Corps. 


The act of October 17, 1940, 54 Stat. 1205, provides: 


That each enlisted man of the first, second, or third grade of the Army of the 
United States in the active military service of the United States, having a 
dependent as defined in sections 8 and 8a, title 37, United States Code, shall, 
under such regulations as the President may prescribe, be entitled to receive, 
for any period during which public quarters are not provided and available for 
his dependent, the money allowance for quarters authorized by law to be 
granted to each enlisted man not furnished quarters in kind. 


Executive Order No. 8688, dated February 19, 1941, provides: 


By virtue of and pursuant to the authority vested in me by the act of Octo- 
ber 17, 1940, Public, No. 872, 76th Congress, I hereby prescribe the following 
regulations governing the granting of allowances for quarters to enlisted men of 
the first, second, and third grades of the Army of the United States in the active 
military service of the United States having dependents, for periods during 
which public quarters are not provided and available for their dependents: 

1. Definitions —a. The term “dependent” as used herein shall include at all 
times and in all places a lawful wife and unmarried children under twenty-one 
years of age. It shall also include the mother of the enlisted men, provided 
she is in fact dependent on him for her chief support (U. S. C., title 37, see. 8). 

b. The term “children” as used in subdivision a above, shall be held to in- 
clude legitimate children, stepchildren, and adopted children, where such legiti- 
mate children, stepchildren, or adopted children are in fact dependent upon the 
person claiming dependency allowance (U. S. C., title 37, sec. 8a). 

2. Payments.—a. Effective as of October 17, 1940, each enlisted man of the first, 
second, or third grade of the Army of the United States, other than Philippine 
Scouts, in the active military service of the United States who is not entitled 
to a money allowance for quarters in a nontravel status under the provisions 
of section 11 of the act of June 10, 1922, 42 Stat. 630 (U. S. C., title 37, sec. 19), 
and who has a dependent as defined above, shall be entitled to receive for any 
period during which public quarters are not provided and available for his 
dependent, the money allowances for quarters prescribed for enlisted men in a 
nontravel status by Executive Order No. 7293, of February 14, 1936, or any 
amendments thereto, issued under section 11 of the said act of June 10, 1922. 

b. Philippine Scouts, under the conditions of subdivision a above, shall be 
entitled to receive actual expenses for lodging not to exceed fifty cents a day. 


It is stated that Robert Harold Rush was discharged from class 
V-3 reserve on March 10, 1941, for the purpose of enlisting in the 
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Regular Navy and that on the following day he so enlisted and was 
taken up as a radioman, second class. In decision dated April 2, 
1941, B-15439, 20 Comp. Gen. 596, it was held that an enlisted man 
of the Regular Navy whose only prior enlistment was in the Naval 
Reserve is not in his second enlistment period within the meaning of 
section 12 (a) of the Selective Training and Service Act of 1940, 
and hence is entitled to only $21 per month base pay during the first 
4 months of his service in the Regular Navy. However, this is a 
restriction as to base pay and in no way affects the enlisted man’s 
rating. The rating of radioman, second class, places Rush in the 
third grade and as an enlisted man in such grade he is entitled to 
the benefits authorized by the act of October 17, 1940, supra, and 
the Executive Regulations dated February 19, 1941, quoted above, 
provided, of course, that he can establish (1) that he has a dependent 
as defined in sections 8 and 8a, title 37, U. S. Code; (2) that he is 
not personally entitled to the money allowance for quarters in a 
nontravel status under the provisions of section 11 of the act of 
June 10, 1922, 42 Stat. 630; and (3) that for the period of his claim 
public quarters were not provided and available for his dependent. 


(B-18229) 


ANNUAL AND SICK LEAVE ADVANCES—COMPENSATION ADJUST- 
MENT UPON SEPARATION FROM SERVICE 


Exceptions to a general rule prescribed by law, or regulations having the force 
and effect of law, are required to be strictly construed. 

The exceptions to the general rule in the Annual and Sick Leave Regulations 
that an employee must be charged for overdrawn annual and/or sick leave 
are required to be strictly constructed. 

An employee who, although eligible for retirement for disability, voluntarily 
resigns from the service on account of disability without making application 
for retirement must refund the compensation received prior to separation 
from the service for advanced annual and sick leave. 


Comptroller General Warren to the Secretary of Agriculture, July 15, 1941: 
I have your letter of June 23, 1941, as follows: 


Mrs. Mary H. Hardie, assistant clerk, Farm Credit Administration, in order 
to regain her health, submitted her resignation to take effect as of the close of 
business March 31, 1941. Her resignation was accompanied by a certificate from 
her physician that she has been under his professional care since July 31, 1940, 
and he has advised her to refrain from work until she fully regains her health. 

Because of ill health, Mrs. Hardie was granted leave-without-pay effective 
August 1, 1940. Prior to that date she had been granted and used advanced sick 
und annual leave in excess of that earned to August 1, 1940. 

Mrs. Hardie is subject to the provisions of the act establishing the Civil 
Service Retirement and Disability Fund; has had more than 5 years of allowable 
service; and accordingly would be eligible for disability retirement if her 
physical condition should be such that disability retirement could properly be 
granted under the Civil Service Retirement and Disability Act and pertinent 
regulations, She did not make application for such disability retirement, ap- 
parently in the belief that her physical condition would not be found to be such 
as to entitle her to disability retirement under that act. 
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The foregoing facts present the question whether any recovery must be made 
from Mrs. Hardie on account of this advanced sick or annual leave. 

Decision of February 5, 1940 (19 Comp. Gen. 705), and decisions cited therein, 
state that the provisions of section 4 of the Annual Leave Regulations are for 
application only upon the final separation of an employee from the service when 
there is for consideration whether all unearned annual and sick leave should be 
charged to the employee, whether advanced in one or more periods. 

Section 11 of the Sick Leave Regulations provides that refund on account of 
unearned sick leave shall not be due from an employee whose services. are 
terminated by death, retirement for age or disability, or reduction of force, 
or in case an employee, who is not eligible for retirement, is unable to return 
to duty because of disability, evidence of which shall be supported by an acceptable 
certificate from a registered, practicing physician or other practitioner. It 
appears that no refund for the amount of excess sick leave is required in this 
case if the foregoing section is interpreted to mean that an employee-member 
of the Civil Service Retirement and Disability Fund, who is eligible for disability 
retirement except for the fact that the disability is not such as to qualify the 
employee for disability retirement under the Civil Service Retirement and Dis- 
ability Act and pertinent regulations, may, on the basis of a lesser disability 
evidenced by a physician's certificate as required, be relieved of any obligation 
to refund the amount of excess sick leave. 

If Mrs. Hardie’s resignation is accepted as tendered, she will be carried as an 
employee of the Farm Credit Administration through March 31, 1941, although 
her last day in a pay status was July 31, 1940. If you find that under the 
circumstances, Mrs. Hardie is relieved of any obligation to refund for overdrawn 
sick leave, it appears that in accordance with the decision of February 5, 1940, 
supra, the provisions of section 4 of the Annual Leave Regulations, similar to 
those contained in section 11 of the Sick Leave Regulations, would relieve her 
of any obligation to refund for the excess annual leave granted during the 
calendar year 1940, even though the acceptance of her resignation, effective as 
of the close of business March 31, 1941, would accomplish the termination of her 
services in the calendar year 1941. 

Your answers to the questions presented herein, for our guidance in this and 
other similar cases, will be appreciated. 


Section 11 of the sick leave regulations (Executive Order No. 8385, 
dated March 29, 1940, effective March 2, 1940) provides as follows: 


In the case of voluntary separation or removal for cause of an employee to 
whom sick leave has been advanced in an amount in excess of that accumulated, 
the employee shall refund the amount paid him for the period of such excess, 
or deduction therefor shall be made from any salary due him or from any amount 
in the retirement fund to his credit. Such indebtedness shall be charged against 
the employee on the basis of the salary rate obtaining during the period of 
advanced sick leave and on the basis of one day’s pay for each day of absence 
on a day upon which the employee would otherwise work and receive pay, such 
days of absence being exclusive of Sundays which do not occur within a regular 
tour of duty, holidays, and all nonwork days established by Federal statute 
or by Executive or administrative order. Absences for fractional parts of a 
day shall be charged proportionately. This section shall not apply in cases of 
death, retirement for age or disability, or reduction of force, or in case an 
employee who is not eligible for retirement is unable to return to duty because 
of disability, evidence of which shall be supported by an acceptable certificate 
from a registered practicing physician or other practitioner. 


Section 4 (b) of the annual leave regulations (Executive Order No. 
8384, dated March 29, 1940, effective March 2, 1940) contains similar 
exceptions to the rule requiring a charge against employees for over- 
drawing annual leave. 

The general rule stated in these regulations—which regulations have 
the force and effect of law—is that an employee must be charged for 
overdrawn sick and/or annual leave. Express exceptions to this gen- 
eral rule are made in cases of (1) death, (2) retirement for age or 
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disability, (3) reduction of force, or (4) in case an employee who 
is not eligible for retirement is unable to return to duty because of 
disability. Exceptions to a general rule prescribed by law, or regu- 
lations having the force and effect of law, are required to be strictly 
construed. 19 Comp. Gen. 397; id. 791. Exception (4) is expressly 
made applicable only to those who are not eligible for retirement, and 
may not be broadened by construction to include employees who are 


eligible for retirement. Compare 18 Comp. Gen. 13, 15, second question 
and answer. 


Accordingly, as Mrs. Hardie was separated from the service by 
resignation, classed as a voluntary separation, a charge should be 
raised against her for the overdrawn sick and annual leave in an 
amount computed in accordance with the regulations. 


(B-18355) 


TRAVELING EXPENSES—STATE EMPLOYEES COOPERATING WITH 
FEDERAL GOVERNMENT 


The fiscal year 1942 appropriation of the Federal Communications Commission 
for traveling expenses in connection with performing the duties imposed 
by the Communications Act of 1934 is.available for the transportation and 
subsistence expenses of State officers and employees while engaged in 
cooperative work under agreements deemed necessary and advantageous for 
the Commission to enter into with the several States. 

While State officers and employees whose services the Federal Communications 
Commission may utilize under cooperative agreements would not be officers 
or employees of the United States, the cooperative agreements may provide 
for payment of their transportation and subsistence expenses either on 
a commutation basis in accordance with the mileage law of February 14, 
1931, as amended, the Subsistence Expense Act of 1926, as amended, and 
the Standardized Government Travel Regulations, or on an actual expense 
basis within proper limitations. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, July 15, 1941: 


I have your letter of June 27, 1941, as follows: 


The Commission desires to avail itself of the services of certain experts 
regularly employed by various State regulatory ‘bodies for the purpose of 
cooperative study with members of this Commission's staff, and in effecting 
this cooperation a question of payment of expenses out of the Commission’s 
appropriations arises on which the opinion of the Comptroller General would 
be appreciated. 

The specific study to be undertaken at this time is the separation of property 
investment and expenses jointly incurred for several classes of telephone service, 
some of which are subject to the jurisdiction of the various States and some of 
which are under the jurisdiction of this Commission. Initially, it is planned to 
conduct these studies on an informal basis, although the Commission has under 
consideration also the possibility of proceeding in a more formal manner 
through the use of a joint board or boards. 

The State commissions have indicated that they will make available to the 
Commission for the purpose of the informal studies above mentioned, certain 
of their experts on the basis of payment by this Commission of (1) travel and 
(2) subsistence of these experts while away from their headquarters and pay- 
ment by the particular State of the salaries of the employees. 

Section 410 (a) of the Communications Act of 1934, as amended, provides for 
the creation of joint boards and specifically for such allowances for expenses of 
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joint board members as the Commission shall provide. Subsection (b) of this 
section authorizes the Commission to confer with State commissions on matters 
such as those here involved and authorizes this Commission “to avail itself of 
such cooperation, services, records, and facilities as may be afforded by any 
State commission.” 

Section 4 (g) of the Communications Act authorizes the Commission to 
“make such expenditures * * * as may be necessary for the execution of 
the functions vested in the Commission and as from time to time may be 
appropriated for by Congress.” 

The Commission is desirous of proceeding as expeditiously as possible in 
this matter. Accordingly, an expression of opinion from the Comptroller General 
will be appreciated at the earliest practicable date as to whether or not the 
(1) travel and (2) subsistence expenses of the persons referred to may be 
paid from the appropriation for salaries and expenses of this Commission 
for the fiscal year 1942. 


Section 410 of the act of June 19, 1934, 48 Stat. 1098, provides 
as follows: ‘ 


(a) The Commission may refer any matter arising in the administration of 
this act to a joint board to be composed of a member, or of an equal number of 
members, as determined by the Commission, from each of the States in 
which the wire or radio communication affected by or involved in the proceed- 
ing takes place or is proposed, and any such board shall be vested with the 
same powers and be subject to the same duties and liabilities as in the case 
of a member of the Commission when designated by the Commission to hold 
a hearing as hereinbefore authorized. The action of a joint board shall have 
such force and effect and its proceedings shall be conducted in such manner 
as the Commission shall by regulations prescribe. The joint board member or 
members for each State shall be nominated by the State commission of the 
State or by the Governor if there is no State commission, and appointed by 
the Federal Communications Commission. The Commission shall have discretion 
to reject any nominee. Joint board members shall receive such allowances for 
expenses as the Commissilon shall provide. 

(b) The Commission may confer with any State commission having regulatory 
jurisdiction with respect to carriers, regarding the relationship between rate 
structures, accounts, charges, practices, classifications, and regulations of carriers 
subject to the jurisdiction of such State commission and of the Commission ; 
and the Commission is authorized under such rules and regulations as it shall 
prescribe to hold joint hearings with any State commission in connection with 
any matter with respect to which the Commission is authorized to act. The 
Commission is authorized in the administration of this act to avail itself of such 
cooperation, services, records, and facilities as may be afforded by any State 


commission. 

The appropriation for the Federal Communications Commission 
for the fiscal year 1942, contained in Public Law 28, approved April 
5, 1941, 55 Stat. 98, is made available, among other things, “for all 
other authorized expenditures of the Federal Communications Com- 
mission in performing the duties imposed by the Communications 
Act of 1934, approved June 19, 1934, 48 Stat. 1064, * * * travel 

In decision of September 8, 1924, 4 Comp. Gen. 281, 282, after 
quoting from an appropriation for the Children’s Bureau available for 
traveling expenses, it was stated— 

The traveling expense authorized under this act is primarily that of the 
personnel of the Children’s Bureau in connection with the administration of the 
act. Jt has, however, been heretofore recognized that Government funds appro- 
priated for traweling expenses are available for the traveling expenses of other 
than Government officers and employees, upon submission of satisfactory evidence 


with the accounts of the disbursing officer showing that such use of the funds is 
absolutely necessary to accomplish the purposes for which the appropriation is 
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made. Decision of August 26, 1924, 4 Cray Gen. 210, and MS. decision of July 14, 
1924. [Italics supplied.] 


Also, see decision of November 30, 1928, 8 Comp. Gen. 277, holding as 
follows (quoting from the syllabus) : 


The appropriation “General expenses, Children’s Bureau” is available for the 
payment of traveling expenses of persons employed in State departments of 
public welfare or similar State agencies to Washington and return home for the 
purpose of attending conferences called by the Children’s Bureau in the interest 
of its work, without the necessity of appointing the State officers or employees as 
special agents of the Government at a nominal compensation. 

In decision of February 26, 1929, 8 Comp. Gen. 465, it was held as 
follows (quoting from the syllabus) : 

When a person who is not a Government employee or officer is requested by 
a proper Federal officer to come to Washington, D. C., for a conference upon 
official matters, the request to do so stating that his expenses would be paid in 
accordance with departmental regulations, such person may be reimbursed his 
actual and necessary expenses of transportation and subsistence not in excess of 
those permitted by the Standardized Government Travel Regulations. [Italics 
supplied. ] 

If, in performance of the duties imposed by the act of June 19, 1934, 
supra, it be deemed necessary or advantageous for the Federal Com- 
munications Commission to enter into cooperative agreements with the 
several States to pay both the transportation and subsistence expenses 
of State officers or employees while engaged on cooperative work under 
such agreements, the appropriation, supra, is available for such 
payments. 

While the employees of the State whose services the Commission 
proposes to utilize in the manner indicated in your letter would not 
be officers or employees of the United States, the cooperative agree- 
ments legally may provide for payment of their transportation and 
subsistence expenses either on a commutation basis in accordance with 
the mileage law of February 14, 1931, 46 Stat. 1103, as amended by 
the acts of March 3, 1933, 47 Stat. 1516, and April 25, 1940, 54 Stat. 
167, and the Subsistence Expense Act of 1926, approved June 3, 1926, 
44 Stat. 688, as amended by the act of June 30, 1932, 47 Stat. 405, 
and the Standardized Government Travel Regulations, or on an actual 
expense basis within proper limitations. 


(B-13299) 


CONTRACTS—PRICE ADJUSTMENTS—FLUCTUATIONS IN OCEAN 
FREIGHT RATES TO PANAMA CANAL 


While paragraph GC-46 inserted in certain construction contracts of the Panama 
Canal Department of the United States Army, and of the Panama Canal, 
may not be so construed as to justify adjustments in contract prices 
for fluctuations in freight rates applicable to deliveries by contractors 
to the Canal Zone on vessels other than those of The Panama 
Railroad Steamship Line, this office will not object to a modification of the 
contracts extending the adjustments to such other vessels, in view of the 
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Government’s interest in obviating delays caused by congestion of shipping 
facilities, provided the adjustments are limited to shipments on and after 
the date of modification, 


Comptroller General Warren to the Chief of Office, The Panama Canal, July 16, 
1941: 


I have your letter of July 8, transmitting letter of May 31, 1941, 
from the Acting Governor of The Panama Canal, as follows: 


Reference is made to your decision of November 14, 1940, B-13299, concerning 
the interpretation to be placed upon paragraph GC-46 of General Conditions, 
made a part of all construction contracts awarded by the Panama Canal 
Department of the United States Army, on a competitive bid basis, Paragraph 
GC-46 reads as follows: 

“Rates for miscellaneous services and supplies obtained from the Govern- 
ment.—The current ‘Departmental Tariff’ or ‘Special Tariff’ or supplements 
thereto, containing schedules of rates for services and supplies for the depart- 
ments and divisions of the Panama Canal, will apply to the contractor and his 
subcontractors when the services and supplies are available, unless otherwise 
provided in these specifications for particular services and supplies. For 
services and supplies not included in the current ‘Departmental Tariff’ or 
‘Special Tariff, the current commercial tariff, or supplements thereto, con- 
taining schedules of rates for services and supplies for shipping and allied 
interests at the Panama Canal, will apply to the contractor and his sub- 
contractors when the services and supplies are available, unless otherwise pro- 
vided in these specifications for particular services and supplies. Copies of 
the tariffs mentioned may be obtained from the Office of the Panama Canal, 
Balboa Heights, C. Z., or Washington, D. C. All rates so quoted are subject 
to change without notice. 

“It is understood and agreed that the contractor’s bids are based in part 
upon the freight rates prevailing on the Panama Railroad and the Panama 
Railroad Steamship Line, at the time the award is made and that if such 
rates are changed at any time during the life of the contract, thereafter each 
monthly or other periodic or final payment to the contractor shall be increased 
or decreased in the amount of any consequent increased or decreased cost for 
freight due to increase or decrease in the freight rates actually paid by the 
contractor for shipments on account of the contract during the period to which 
said payment applies.” 

The provision last quoted above (that relating to adjustment of contract 
payments on the basis of fluctuation in freight rates) is the one which was 
construed by you in the decision referred to, and you reached the conclusion 
that the said provision is for application insofar as carriage by water is con- 
cerned, only in the event shipment is made over the Panama Railroad Steam- 
ship Line. In reaching that conclusion, it was stated: 

“The provision last quoted does not require an adjustment of the contract 
price in an amount equal to any increase or decrease in freight charges due 
to changes in the rates of the Panama Railroad and the Panama Railroad 
Steamship Line. Rather, the provision requires an adjustment—if the rates 
on the Panama Railroad and the Panama Railroad Steamship Line are 
changed—in an amount equal to any difference between the rates of the Panama 
Railroad and the Panama Railroad Steamship Line, at the time of award of 
a contract, and the rates actually paid by the contractor. From copies of cor- 
respondence transmitted with your letter, it appears that contractors are seek- 
ing to interpret the provision for adjustment as applicable to shipments over 
private lines, upon a theory that the adjustment provision applies to ‘freight 
rates actually paid by the contractor,’ whether paid to the Panama Railroad or 
the Panama Railroad Steamship Line, or to a private line. 

“The paragraph which contains the questioned provision clearly relates to 
services to be obtained from the Government or from Government agencies, as 
shown both by the heading and by the context, and such fact affords a strong 
inference that the adjustment provision was intended to apply only to services 
so obtained. But even when the adjustment provision is considered apart from 
the context, it is clear that the provision for adjustment is applicable only 
when rates of the Panama Railroad or the Panama Railroad Steamship Line 
are changed during the life of the contract, and then only to the extent of any 
‘consequent’ increased or decreased cost for freight. Manifestly, increases or 
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decreases in freight charges paid to private lines would not be consequent upon 
changes in rates prevailing on the Panama Railroad or the Panama Railroad 
Steamship Line.” [Italics supplied.] 

Your decision indicates that the question presented for your consideration 
was whether the provision of paragraph GC-46 of the General Conditions made 
part of the Army contracts could be interpreted in such a fashion as to permit 
adjustment of payments to such contractors on the basis of fluctuation in the 
rates of the Panama Railroad Steamship Line even though the shipment was 
made over a private steamship line. Concededly, such an interpretation of the 
language used would be improper in a case involving shipment over a private 
line where the rates of that line bear no relation to the rates on the Panama 
Railroad Steamship Line. However, the italicized portion of the excerpt 
from your decision quoted above indicates the possibility that not all of the 
facts with reference to the rates “prevailing” on the Panama Railroad Steam- 
ship Line were before you at the time that decision was made. I therefore 
wish to call to your attention the following additional facts. 

The Panama Railroad Steamship Line, hereinafter called the Panama Line, 
has no south-bound freight rates prevailing as rates of the line. On the con- 
trary, the Panama Railroad Company, which owns and operates the Panama 
Line is a member of the conference known as the Atlantic & Guif/Panama 
Canal Zone, Colon & Panama City Conference. This conference is made up of 
the Panama Line, Grace Line, Lykes Bros. Steamship Company, Quaker Line, 
Standard Fruit and Steamship Company, United Fruit Company, and States 
Steamship Company. It is believed that these companies operate all the steam- 
ship lines running vessels of American registry on regular schedules from 
New York or Gulf ports to the Canal Zone. The members of this conference 
have adopted a conference tariff which is the schedule of rates prevailing not 
only on the Panama Line, but on all of the other named lines so far as con- 
cerns shipments from New York or from Gulf ports to the Canal Zone. The 
rate is the same whether the cargo is carried from New York or from Gulf 
ports. There is only the one schedule applicable to all the member lines. 

Under the circumstances, it is believed that the provision here in question 
might well be interpreted to permit the adjustment of contract payments on 
the basis of fluctuation in the conference rate prevailing on the Panama Line 
as well as the lines operated by the other companies belonging to the same 
conference in any case where the particular shipment involved was carried 
by any member of the conference. 

The interest of the Panama Canal in this matter arises from the fact that 
there is included in several Panama Canal contracts for third locks work a 
provision identical to the provision in paragraph GC—46 here in question which 
provision is inserted as a subparagraph in a paragraph entitled “Services and 
supplies furnished by the Government.” Admittedly, the title of the whole para- 
graph militates in favor of the narrow construction of the subparagraph as set 
forth in your decision of November 14th. However, it is thought that the 
factual basis hereinabove set out, when considered in connection with the word- 
ing of the subparagraph itself, justifies the broader interpretation herein con- 
tended for. We do not, of course, contend that any adjustment in payment can 
be made on the basis of fluctuation of freight rates when shipment is made by 
lines other than those operated by members of the Atlantic & Guif/Panama 
Canal Zone, Colon & Panama City Conference since the rates prevailing on 
or outside lines would have no relation to those prevailing on the Panama 

ine. 

In view of the foregoing, it is respectfully requested that you review your 
decision of November 14, 1940, in the light of the further facts herein set out 
and advise as to whether the Panama Canal may make adjustment of payments 
to contractors under certain of its third locks contracts on the basis of fluctua- 
tion in freight rates prevailing on the Panama Line and all other lines operated 
by the members of the same conference whenever shipments are made by the 
vessels of any of those lines. 

In the event that you do not deem the additional facts herein presented suffi- 
cient to warrant a departure from your decision of November 14, 1940, it is 
respectfully requested that you advise as to whether contracting officers may, 
under Article 3 of the Standard Form of Construction Contract (U. 8. Standard 
Form No. 23) issue a change order substituting for the subparagraph referred 
to herein, the following: 

“It is understood and agreed that the contractor's bids are based in part upon 
the freight rates prevailing on the Panama Railroad at the time the award is 















34 DECISIONS OF THE COMPTROLLER GENERAL 






made and that if such rates are changed at any time during the life of the con- 
tract, thereafter each monthly or other periodic or final payment to the con- 
tractor shall be increased or decreased in the amount of any consequent increased 
or decreased cost for freight due to increase or decrease in the freight rates 
actually paid by the contractor for shipments on account of the contract during 
the period to which said payment applies. 

“By the submission of a bid hereunder and its acceptance by the Panama Canal 
it is agreed that if any increase or decrease in the ocean freight rates applicable 
to the articles, materials, supplies, or equipment furnished is made by the Steam- 
ship Conference operating in the trade involved, or is prescribed by the United 
States Maritime Commission, the contract price will be increased or decreased 
accordingly : Provided, That any such increase in the contract price shall not be 
more than the amount by which the ocean freight charges actually paid exceed 
the ocean freight charges based on Steamship Conference rates in effect on date 
of opening of bids: And provided further, That delay in payment of the amount 
representing any such increase shall not affect the right of the Panama Canal to 
prompt payment discount on the remainder of the contract price.” 

The first of the two paragraphs quoted above, which it is proposed to substitute 
for the adjustment paragraph now contained in certain third locks contracts, is 
identical to that paragraph except that there have been deleted therefrom the 
words “and the Panama Steamship Line.” 

The second of the two paragraphs is intended to take care of the fluctuation 
in steamship rates whether the transportation be over the Panama Line or any 
other line. This second paragraph was considered by the Acting Comptroller 
General in his decision of March 6, 1940, B-8744, in which he stated that your 
office would have no objection to the insertion of that paragraph in contracts 
to which it might be applicable. 

In view of the present conditions in ocean carriage, particularly the congestion 
existing at various ports and the lack of sufficient ships to carry the cargo 
offered, it is considered to be in the Government's interest to make this change. 
In other words, it is believed that the Government would benefit from such a 
change for the reason that it would remove any incentive for contractors engaged 
on defense projects in the Canal Zone to attempt to have all their materials 
and supplies transported over the Panama Line merely in order to secure an 
adjustment in the amount of payment due them consequent upon a raise in 
freight rates. As your office is no doubt aware, the Panama Line cannot carry 
expeditiously all the cargo which is now destined to the Canal Zone from the 
port of New York. 


The question of adjustments to compensate for fluctuations in freight 
rates applicable to contracts involving deliveries to the Canal Zone 
first was considered by this office in the Acting Comptroller General’s 
decision of March 6, 1940, B-8744, rendered at the request of the 
then Chief of Office of the Panama Canal. As stated in the Acting 
Governor’s letter, the provision considered in that decision was identi- 
cal with the second grammatical paragraph of the provision now 
suggested by the Acting Governor for inclusion by change order in 
current contracts. 

No attempt was made, in the decision of March 6, 1940, to interpret 
the effect of the provision there considered, and it was held merely 
that this office would not object to the inclusion of such provision 
in contracts to which it might be applicable. It is noted, however, 
that the submission by the Panama Canal in that instance contained 
this statement : 
Most of the shipments involved will be made by lines governed by steamship 
conferences. However, it is likely that some of the shipments will be made by 


tramp steamers, which makes necessary the first proviso of the proposed specifi- 
cation provision * * 
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It appears, therefore, that the provision considered in the decision of 
March 6, 1940, was drawn to provide for adjustments in freight rates 
on ocean shipments moving by the Panama Railroad Steamship Line, 
by other conference lines, or by tramp steamers, and I have no doubt 
that the provision would accomplish that result. 

The question of adjustments in freight rates on shipments to the 
Canal Zone was next considered in my decision of November 14, 1940, 
in response to a request by the Secretary of War for interpretation 
of paragraph GC-46 of the General Conditions for Projects in the 
Panama Department, as revised March 18, 1940. That paragraph 
is quoted in the first paragraph of the Acting Governor’s letter, and 
is stated to be identical with a provision inserted in current contracts 
of the Panama Canal, under the heading “Services and Supplies 
Furnished by the Government.” 

In my decision of November 14, 1940, to the Secretary of War, 
it was held that the provision in paragraph GC-46 authorized addi- 
tional payments to contractors on account of increased freight rates 
only in those instances where shipments moved over the Panama 
Railroad or the Panama Railroad Steamship Line. As indicated by 
the excerpt quoted in the Acting Governor’s letter, the decision was 
based, in part, upon the fact that the provision for adjustment was 
contained in a paragraph, the heading and context of which clearly 
related to services to be obtained from the Government or from Gov- 
ernment agencies, thus affording a strong inference that the adjust- 
ment provision was intended to apply only when the services were so 
obtained. Also, the decision was based in part upon the fact that 
the provision relates to adjustment of freight costs “consequent” upon 
increased or decreased freight rates of the Panama Railroad or the 
Panama Railroad Steamship Line, and it was stated that increases 
or decreases in freight charges paid to private lines would not be 
consequent upon changes in rates prevailing upon the Panama Rail- 
road or the Panama Railroad Steamship Line. 

It is stated in the Acting Governor’s letter of May 31, supra, that 
the rates prevailing on the Panama Railroad Steamship Line are 
fixed by the Atlantic & Gulf/Panama Canal Zone, Colon and Panama 
City Conference, and the view is expressed in said letter that increases 
vr decreases in freight rates paid to any member of the conference 
are, in effect, consequent upon changes in rates prevailing upon the 
Panama Railroad Steamship Line. On that basis, it is suggested 
that the provision in question might be regarded as authorizing ad- 
justment of freight rates where the shipment moves over any con- 
ference line, although it is conceded that adjustment would not be 
proper where shipment is not made by conference lines. 

As admitted in the Acting Governor’s letter, the insertion of the 
adjustment provision in a paragraph headed “Services and Supplies 
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Furnished by the Government” supports the construction that the 
freight adjustment provision is applicable only where the freight 
charges represent services furnished by the Government. The in- 
ference from the heading that such a construction was intended ap- 
pears to be even stronger in the case of the Panama Canal contracts 
than under the War Department contracts considered in my prior 
decision, and, in itself, might well be considered sufficient to resolve 
any ambiguity apparent in the wording of the provision appearing 
under the heading. 

Furthermore, it would appear that if it had been intended that 
the adjustment provision apply to shipments over any conference 
line, the provision would have been drawn to require that bids be 
based upon prevailing conference rates, rather than upon “rates pre- 
vailing on the Panama Railroad and the Panama Railroad Steam- 
ship Line.” In this connection, it may be observed that the Secre- 
tary of War, in submitting the question which was answered in my 
decision of November 14, 1940, stated— 

The Constructing Quartermaster has explained * * * that it was the in- 
tent of paragraph GC-46 of the General Conditions to restrict the application 
of revisions in freight rates, either upward or downward, to shipments made 
by contractors over the Panama Railroad and Panama Railroad Steamship 
Line. As will be shown hereinafter, a careful reading of this paragraph shows 
that this is the reasonable and logical interpretation of the express terms of 
this paragraph * * *. 

In the request of the Panama Canal for decision as to the propriety 
of including in its contracts the provision which is now proposed 
to be included by change order in current contracts, nothing appeared 
to indicate that any provision for freight adjustments theretofore had 
been included in such contracts. It is assumed, therefore, that the 
provision which now appears in existing contracts and which is 
identical with paragraph GC—46 of the General Conditions for Proj- 
ects in the Panama Department, as revised March 18, 1940, was not 
included in contracts of the Panama Canal prior to the Acting Comp- 
troller General’s decision of March 6, 1940. Since the provision 
which was approved in that decision clearly would authorize ad- 
justment of freight rates regardless of the shipping line employed, 
it is not understood why that provision was abandoned and para- 
graph GC-46 adopted unless it was intended thereby to limit freight 
adjustments to cases where shipments moved via the Panama Line. 

While it is stated in the Acting Governor’s letter that the member 
companies of the conference are believed to operate all of the steam- 
ship lines running vessels of American registry on regular schedules 
from New York or Gulf ports to the Canal Zone, it would seem 
likely from the above-quoted statement from the prior submission of 
the Panama Canal in this matter, that shipments under current con- 
tracts have been or will be made on tramp steamers. It does not 
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appear, therefore, that the adoption of the interpretation now sug- 
gested for paragraph GC—46, or for the provisions of current con- 
tracts of the Panama Canal which are identical therewith, would 
result in making the adjustment provision applicable to all ocean 
carriers’ which contractors might desire to employ, or which they 
might find it necessary to employ—in view of present congested 
shipping conditions—in order to make timely deliveries to the Canal 
Zone. 

It appears from the foregoing that the questioned provision of 
paragraph GC-46 was drawn with the intention that the freight 
adjustment therein provided for should be made only when ship- 
ments move by the Panama Railroad or the Panama Railroad Steam- 
ship Line, and that the provision logically is susceptible of that in- 
terpretation whether considered with or apart from the headings 
under which it has been used both in contracts of the War Depart- 
ment and in contracts of the Panama Canal. I find nothing in the 
record to indicate that the provision was inserted in the contracts 
of the Panama Canal with the intent to provide for any other result 
than that which the wording of the provision impels. Accordingly, 
the interpretation of the freight-adjustment provision of paragraph 
GC 46 as set forth in my decision of November 14, 1940, B-13299, 
is adhered to, and what is said therein likewise applies to the same 
provision as used in the contracts of the Panama Canal. 

Article 3 of the Standard Form of Contract No. 23 (Construction) 
contemplates that the contracting officer may make changes in the 
contract price when the specifications are so modified as to alter 
the contractor’s obligations under the contract. As the terms of 
the contracts apparently permit ocean shipments by any means the 
contractors may select, and as the proposed change order also would 
leave the means of ocean shipments to the contractors’ election, the 
change order would not effect such a change in the specifications as 
would authorize the contracting officer to provide for adjustment of 
the contract price under article 3 of the standard form contracts. 

Contracting officers may, however, modify or amend existing con- 
tracts, and such modifications or amendments may include provisions 
for increasing payments to contractors, if the interests of the United 
States will be served thereby. See, generally, 18 Comp. Gen. 826. 
Cf. 20 Comp. Gen. 245, and authorities there cited. Such action pre- 
supposes, of course, that some new consideration will move to the 
United States as a result of the modification or amendment. 

It appears that, as a result of the provisions of the contracts with 
respect to freight adjustments, contractors are delaying shipments 
to the Canal Zone until facilities of the Panama Line are available. 
In this respect, your letter of July 8, 1941, is in pertinent part as 
follows: 
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Since the date on which your decision was rendered, changed world condi- 
tions have accentuated the shortage of shipping facilities. The diversion of a 
large amount of tonnage for other purposes has made the situation acute. Since 
the Acting Governor’s letter was prepared, a large number of vessels has been 
requisitioned by the United States Maritime Commission, some of which served 
Canal Zone ports. Included among these was the S. 8S. Panama, one of the 
three vessels of the Panama Railroad Steamship Line, which was being used 
almost exclusively for the transportation of cargo and passengers for the 
Panama Canal and the Army and Navy garrisons on the Isthmus. 

Important work will be further delayed if contractors delay the shipment of 
cargo in order to ship via the Panama Line. 


Under the circumstances, the modification of Panama Canal con- 
tracts to provide for freight adjustments whether shipment is by 
the Panama Line or by any other ocean carrier would appear to 
constitute a new and valuable consideration to the United States, in 
view of the urgent necessity for prompt shipment of materials and 
supplies to the Canal Zone. 

Accordingly, this office will not object to payments under Panama 
Canal contracts as modified by the inclusion of the paragraph pro- 
posed in the Acting Governor’s above-quoted letter. It will be 
understood, of course, that such paragraph will not apply to ship- 
ments made prior to the date of the modification of any particular 
contract, and the modification agreements should so provide. 


(B-18115) 
COMPENSATION—PROMOTIONS—CANCELLATION 


Where the appointment and promotion of a retired Army warrant officer to a 
civilian position in contravention of the dual compensation act of July 31, 
1894, as amended, was never consummated by the payment of salary at the 
rate for the new position, but rather, the employee was continued at the 
rate for his old position, the promotion may be cancelled and he may then 
be paid his retired pay for the period he held the new position, in addition 
to the civilian compensation already received. 


Comptroller General Warren to the Secretary of War, July 16, 1941: 
I have your letter of June 20, 1941, as follows: 


On October 25, 1940, James E. Young, senior clerk (CAF-5) at $2,000 per 
annum in the Quartermaster Corps of the Army, Fort Shafter, T. H., was 
promoted to junior administrative assistant (CAF-7) at $2,600 per annum. 

Mr. Young is a retired warrant officer who was retired on his own application 
for thirty years of service; his retired pay amounts to $1,665 per annum. It 
appears, therefore, that he holds an office within the meaning of the act of 
July 31, 1894 (28 Stat. 205) and is prohibited from holding a civilian position 
under the Government where the salary amounts to $2,500 or more. 

Because of the administrative error made in recommending the reclassification 
from senior clerk (CAF-5) at $2,000 per annum to junior administrative assist- 
ant (CAF-7) at $2,600 per annum, his retired pay was suspended. The Depart- 
ment has been advised per radio attached of September 5, 1940, that Mr. Young 
was never paid at the rate of $2,600 per annum from October 25, 1940, to April 
10, 1941, the date on which he was called to active duty as a captain in the 
Reserve Corps. The quartermaster general has recommended that the promo- 
tion be canceled and that his designation for the period from October 25, 1940, 
to April 10, 1941, remain senior clerk (CAF-5) at $2,000 per annum. This will 
permit Mr. Young to receive his retired pay for the period, and he will 
therefore suffer no loss of pay. 
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Decision is requested as to whether or not the promotion from senior clerk 
(CAF-5) at $2,000 per annum to junior administrative assistant (CAF-7) at 
$2,600 per annum may be canceled in order that Mr. Young may receive his 
salary of $2,000 per annum as a civilian employee and the amount of $1,665 
per annum for his retired pay as a warrant officer. 

There is attached for your information copy of the radiogram 
advising the Department that Mr. Young has not been paid at the 
rate of $2,600, and a copy of the payroll indicating that he has been 
paid at the rate of $2,000 per annum for the period involved. 

Section 2 of the act of July 31, 1894, as amended, 5 U. S. C. 62, 
provides as follows: 

62. Holding other lucrative office——No person who holds an office the salary 
or annual compensation attached to which amounts to the sum of two thousand 
five hundred dollars shall be appointed to or hold any other office to which com- 
pensation is attached unless specially authorized thereto by law; but this shall 
not apply to retired officers of the Army, Navy, Marine Corps, or Coast Guard 
whenever they may be elected to public office or whenever the President shall 
appoint them to office by and with the advice and consent of the Senate. Retired 
enlisted men of the Army, Navy, Marine Corps, or Coast Guard retired for any 
cause, and retired officers of the Army, Navy, Marine Corps, or Coast Guard who 
have been retired for injuries received in battle or for injuries or incapacity 
incurred in line of duty shall not, within the meaning of this section, be construed 
to hold or to have held an office during such retirement. (July 31, 1894, ch. 174, 
sec, 2, 28 Stat. 205; May 31, 1924, ch. 214, 43 Stat. 245; July 30, 1937, ch. 545, 
sec, 6, 50 Stat. 549, and June 25, 1938, ch. 694, sec. 1, 52 Stat. 1194.) 

As James E. Young was retired as a warrant officer of the Army on 
account of age, his appointment and promotion to a civilian position 
with salary of $2,600 per annum effective October 25, 1940, would have 
been, as you state, in contravention of the dual compensation act of 
July 31, 1894, as amended, swpra—there being for noting that the 
exception therein specified applies to officers only when retired for 
disability. 

The dual payment at the rate of $2,000 per annum in his civilian 
position and at the rate of $1,665 per annum retired pay was not in 
contravention of section 6 of the act of May 10, 1916, as amended by 
the act of August 29, 1916, 39 Stat. 582; nor was it in contravention 
of section 212 of the Economy Act approved June 30, 1932, 47 Stat. 
406, if, as appears, he was not retired on account of commissioned 
service. See 16 Comp. Gen, 232. 

Tf, as reported, the appointment and promotion to $2,600 per annum 
was never consummated by the payment of salary at that rate, but 
rather, the employee was continued at the rate of $2,000 per annum 
in his civilian position, there would be no legal objection to a correction 
of the record to show cancellation of the promotion to $2,600 per an- 
num; in which event the payment of his retired pay for the period 
here in question would be authorized, provided, of course, that his 
retired pay is not computed upon any period of commissioned service. 
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(B-17990) 


TRANSPORTATION — HOUSEHOLD GOODS, ETC.—SCOPE OF TERM 
“PERSONAL EFFECTS” AS USED IN ACT, OCTOBER 10, 1940 


The term “personal effects” as used in the act of October 10, 1940, with respect to 
the transportation of household goods, etc., of civilian cfficers and employees 
upon change of official station, is synonymous with “personal property” 
generally. 

The term “personal effects,” as used in the act of October 10, 1940, fixing a 

uniform maximum weight of household goods and personal effects of civilian 

personnel which may be transported at Government expense from one official 
station to another, is inclusive of “personal property used in official work.” 
as used in the act of March 4, 1911, with respect to the transportation of 
property of Agriculture Department personnel, and, therefore, such personal 
property (horses, etc.) of said personnel may not be transported at Govern- 

ment expense as an addition to the maximum weight allowance of the 1940 

act and the uniform regulations prescribed pursuant thereto. 


Comptroller General Warren to the Secretary of Agriculture, July 17, 1941: 
I have your letter of June 17, 1941, as follows: 


Reference is made to act approved October 10, 1940 (Public, No. 839), limiting 
the quantity of household goods and personal effects that may be transferred from 
one official station to another and the President’s Regulations pursuant to the 
act (Executive Order 8588, dated November 7, 1940). 

The act fixes a limit of 5,000 pounds on “household goods and personal effects.” 
Section 9 of the President’s Regulations, enumerating items the transfer of 
which is not allowable, by implication would permit, subject to the regulations, 
the transfer of animals necessary in the performance of official duty, which 
presumably would require that such animals come within the 5,000 pound authori- 
zation (2,500 pounds where employee has no dependents) as defined in the 
regulations. 

The law authorizing transfer of station expenses in the Department of Agri- 
culture (36 Stat. 1265; 5 U. 8S. C. 539) includes “charges for the transfer of 
their effects and personal property used in official work.” While the use of 
horses and horse equipment is not common because of the increased use of motor 
equipment, it is still necessary to require some officers of the Forest Service 
to provide at least one horse for the performance of official work. The term 
“personal effects,” contained in Public, No. 839, ordinarily is thought of as cover- 
ing items intimately related to the person of the individual, such as clothes, 
household goods, ete., and not as including animals or vehicles. Since the act 
relating to this Department specifically authorizes, in addition to “effects,” the 
transfer of personal property used in official work and the act of October 1°, 1940, 
relates only, to household goods and personal effects, it seems logical that in 
addition to shipment of household goods and personal effects within the 5,000 
pound limitation, employees of this Department may transport animals and animal 
equipment required to be furnished by them for performance of officinl work. 

In the case of the Forest Service it is realized that the Government could 
provide horses and equipment as needed, but it has been the practice from the 
outset to require the employee to own saddle and pack animals and horse equip- 
ment needed for his official work although the Government bears the cost of feed 
and stabling for the animals. However, it is not fair treatment that the em- 
ployee, although required to own the animals and equipment, be required to 
transport them at personal expense from one station to another or that the 
transportation of one or two horses should reduce the quantity of household 
goods and personal effects that he may transfer. 

Your decision is desired whether, in addition to transportation of personal 
effects and household goods, within the limitations of the act of October 10, 1940, 
and the regulations thereunder, an employee of this Department may transfer 
at Government expense personal property other than household goods and 

personal effects when such property is required by regulation to be furnished 
by the employee for the performance of his official work, having in mind 
especially such items as horses, saddles, harness, and other horse equipment, 
including horse-drawn vehicles when necessary for official work, or other equip- 
ment (except motor vehicles) required to be furnished by the employee for the 
performance of his official duties. 
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The act of March 4, 1911, 36 Stat. 1265 (5 U. S. C. 539), provides 


as follows: 

* * * Officers and employees of the Department of Agriculture transferred 
from one official station to another for permanent duty, when authorized by 
the Secretary of Agriculture, may be allowed actual traveling expenses, including 
charges for the transfer of their effects and personal property used in official work, 
under such rules and regulations as may be prescribed by the Secretary of 
Agriculture.” [Italics supplied.] 


The act of October 10, 1940, 54 Stat. 1105, provides as follows: 


That expenses which now or hereafter may be authorized by law to be puid 
from Government funds for the packing, crating, drayage, and transportation of 
household goods and personal effects of civilian officers and employees of any of 
the executive departments or establishments of the United States when trans- 
ferred from one official station to another for permanent duty shall hereafter 
be allowed and paid, when specifically authorized or approved by the head of 
the department or establishment concerned, under such rules and regulations 
as may be prescribed by the President, which regulations shal] prescribe, among 
other matters, the maximum weight of the property, not to exceed five thousand 
pounds gross or the equipment thereof when transportation charges are based 
on cubic measurement, which may be packed, crated, hauled, transported, and 
unpacked at Government expense: Provided, That no part of such expenses shall 
be paid from Government funds where the transfer is made at the request and 
primarily for the convenience or benefit of the officer or employee: Provided 
further, That nothing herein shall affect the allowance and payment of expenses 
for, or incident to, the transportation of effects of officers and employees of the 
Foreign Service, Department of State, except where the transfer is made at 
the request and primarily for the convenience or benefit of the officer or employee. 
[Italics supplied. } 


In decision of February 25, 1941, 20 Comp. Gen. 479, 482, after 


quoting the acts of March 4, 1911, and October 10, 1940, supra, it 
was stated : 


The latter statute does not authorize the transportation of household goods 
and personal effects of civilian officers and employees of any executive department 
or establishment of the United States, including the Department of Agriculture, 
but authorizes the President to promulgate uniform regulations controlling 
expenditures for such purposes “which now or hereafter may be authorized by 
law.” See B-14579, dated January 30, 1941, 20 Comp. Gen. 421. The act of 
1911, supra, remains the basic authority of law for such expenditures so far 
as the employees of the Department of Agriculture are concerned, subject to 
the terms and conditions of the act of October 10, 1940, and the President’s 
regulations issued pursuant thereto. The act of October 10, 1940, specifically 
provides that such expenditures “shall hereafter be allowed and paid, when 
specifically authorized or approved by the head of the department or establish 
ment concerned, under such rules and regulations as may be prescribed by the 
President.” [Italics supplied.] The statute is not self-executing. It does not 
ex proprio vigore grant any benefits nor deny benefits then existing, but vests 
in the President the authority to regulate such expenditures authorized by law 
on a uniform basis throughout the Federal service with certain excepiions, and 
limits his authority so far as the maximum weight of property to be transported 
is concerned. * * * 


Since the act of March 4, 1911, remains the basic authority for 
transportation at Government expense of property of civilian officers 
and employees of the Department of Agriculture, when transferred 
from one official station to another for permanent duty, the ques- 
tion you have presented appears to have arisen by reason of the doubt 
as to whether the words “effects and personal property,” as used in 
the 1911 statute may not be more comprehensive than the words 
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“household goods and personal effects,” as used in the 1940 statute, 
so as to authorize Government payment of transportation expenses 
of certain personal property of employees of the Department of 
Agriculture in excess of the maximum weight specified in the 1940 
statute and the President’s regulations thereunder. The answer to 
the question is dependent upon whether the term “personal property” 
as used in the 1911 statute is broader than the term “personal effects,” 
as used in the 1940 statute, or whether, as used, the two terms are 
synonymous. 

The term “personal effects,” when used without qualifying words, 
generally has been construed as including only such tangible property 
as is worn or carried about the person—property intimately associated 
with or pertaining to one’s person—but the term is an expansive one, 
not restricted to such meaning, and has been construed, in relation 
to the way in which it has been used, to include all forms of personal 
property. See 48 Corpus Juris 1046; volume 32, Words and Phrases, 
Permanent Edition, page 278, and Webster’s New International Dic- 
tionary. When unqualifiedly used in wills the term has been con- 
strued to include all personal property. See volume 14, Words and 
Phrases, Permanent Edition, page 112, wherein it is stated that— 

As used in a will bequeathing all household furniture and personal effects, 


the word “effects” is broad enough to cover all the personal property * * *. 
Linn v. Davis, 223 Ill. App. 503, 508. [Italics supplied. ] 


It should be noted that the words italicized above are substan- 
tially identical to those used in the 1940 statute, supra. Their 
meaning, as construed by the court, lends weight to the view that the 
words “personal effects,” as used in the 1940 statute, should not be 
restricted in meaning to tangible property worn or carried about the 
person, or intimately associated with the person, but that they should 
be construed as synonymous with “personal property.” 

The purpose of the 1940 statute was to provide uniformity in the 
weight allowances and rules and regulations with respect to ship- 
ment of property of civilian officers and employees at Government 
expense. In the reports on the bill by the Congressional Committees 
there was specifically cited, as emphasizing the need for uniformity 
as to weight allowances, etc., the act of March 4, 1911, here under 
consideration, although said act relates to “effects and personal 
property.” It is evident from such reports that the term “personal 
effects” was intended to be synonymous with “personal property,” 
and it is obvious that any other construction of the term would, in a 
large measure, defeat the primary object sought to be accomplished 
by the statute—the establishment of uniform weight allowances and 
rules and regulations with respect to shipments of employees’ effects. 

Whatever doubt there may have been with respect to whether the 
term “personal effects” as used in the 1940 statute is synonymous with 
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“personal property” would appear to have been dispelled by the 
uniform regulations prescribed by the President as contained in 
Executive Order No. 8588, November 7, 1940. Conceding that the 
meaning of the term “personal effects” is to be determined from the 
sense in which it is used and the object sought to be accomplished, 
and, therefore, a matter of construction, it appears the President has 
construed the term, in the regulations, as being synonymous with 
“personal property.” Thus, in section 2 of the regulations the 
President prescribed the authorized weight allowances as follows: 
Mazvimum Allowances for Transportation.—(a) Weight.—The actual costs of 
transportation of the household effects ond. other personal property of the 
employee, not in excess of 5,000 pounds gross * *: Provided, That employees 
who have no dependents living with them shall be entitled to the transportation of 


household effects and other personal property not in excess of 2,500 pounds gross. 
* * * [Italics supplied.] 


And in section 9 of the regulationis it is provided : 


Items not allowable.—For the purposes of these regulations household goods 
and other personal effects shall not include groceries, provisions, wines, liquors, 
animals not necessary in the performance of official duties, birds, or automobiles. 
[Italics supplied.] 


Since the President has defined the term “personal effects” as not 
including animals not necessary in the performance of official duties, 
the conclusion is inescapable that animals necessary in the perform- 
ance of official duties are “personal effects” within the meaning of the 


regulations prescribed pursuant to the 1940 statute. 

In view of the foregoing there appears no sound basis for construing 
the term “personal effects” as used in the 1940 statute other than as 
synonymous with “personal property” generally and, therefore, the 
question presented by you necessarily must be answered in the negative. 


(B-18661) 


PAY—ADDITIONAL—PARACHUTE DUTY 


Since the act of June 3, 1941, providing additional pay for parachute duty, re- 
quires the head of the department to designate the duty which shall con- 
stitute parachute duty, a proposed regulation which leaves such designation 
to commanding officers constitutes an unauthorized delegation of authority 
and is not a compliance with the statute. 

If the regulations to be issued by the Secretary of the Navy under the act of 
June 3, 1941, authorizing additional pay for parachute duty, shall provide 
for granting the rating of parachutist to Navy enlisted men on duty with 
Marine Corps parachute troops, their right to pay under that rating will 
not be questioned if the other requirements of the statute are met. 

Under the act of June 3, 1941, providing for additional pay for parachute 
duty, a parachute matériel school student whose course of instruction in- 
cludes parachute jumping may be considered as undergoing training for 
the rating of parachutist and, therefore, entitled to the additional pay, if 
the regulations to be issued by the head of the department provide for 
giving such a rating upon successful completion of training at such a school 
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Assistant Comptroller General Elliott to the Secretary of the Navy, July 17, 
1941: 


I have your letter of July 8, 1941, as follows: 


The act approved June 3, 1941 (Public Law 98, 77th Congress), “To provide 
increased pay for certain military personnel while engaged on parachute duty,” 
reads as follows: 

“That hereafter any officer, warrant officer, or enlisted man of the Army, Navy, 
or Marine Corps of the United States not in flying-pay status who is ussigned 
or attached as a member of a parachute unit, including parachute-jumping 
schools, and for whom parachute jumping is an essential part of his military 
duty and who, under such regulations as may be prescribed by the Secretary 
of War or the Secretary of the Navy, has received a rating as a parachutist 
or is undergoing training for such a rating shall receive, while engaged upon 
duty designated by the head of the department concerned as parachute duty, 
additional pay at the rate of $100 per month in the case of any such officer 
or warrant officer, and additional pay at the rate of $50 per month in the case 
of any such enlisted man.” 

In connection with the foregoing, there is forwarded herewith a letter from 
the Bureau of Navigation, Navy Department, dated July 2, 1941, with enclosure 
of a proposed change in Article D-5326, Bureau of Navigation Manual, setting 
forth regulations as to the conditions under which enlisted men of the Navy 
may be entitled to parachute pay while engaged in the performance of parachute 
duty as authorized in the said act of June 3, 1941. 

Your decision is requested as to whether payments of additional pay at the 
rate of $50 per month for enlisted men of the naval service for whom parachute 
jumping is an essential part of their military duty, will be passed in the audit, 
where such payments are made on the basis of the enclosed proposed regulations 
to be issued on this subject, and further, 

(a) Whether or not the term “parachutist” as used in the act of June 3, 1941, 
may be construed to include naval enlisted personnel, while on duty with 
Marine Corps parachute troops who are required to jump with these troops, so 
as to entitle such naval enlisted personnel to additional pay as provided in 
the act of June 3, 1941; and 

(b) Whether or not the phrase “undergoing training” as used in the act of 
June 3, 1941, may be held and considered to apply to parachute matériel stu- 
dents, during whose period of training parachute jumping is a prescribed duty, 
so as to entitle such parachute matériel students to the additional pay 
authorized by the act of June 3, 1941, for personnel engaged in the performance 
of parachute duty. 


The paragraph proposed to be added to article D-5326, Bureau of 
Navigation Manual, reads as follows: 


(6) An enlisted man, not in flying pay status, who is assigned or attached 
as a member of a parachute unit, including parachute jumping schools, and 
for whom parachute jumping is an essential part of his military duty and who, 
under such regulations as prescribed hereinafter, has received a designation 
as a parachutist or is undergoing training for such a designation shall receive, 
while engaged upon duty designated by his commanding officer as parachute 
duty, additional pay at the rate of fifty dollars ($50) per month: 

(a) To be designated as a parachutist a man must: 

(1) Be a student undergoing instruction at a Parachute Matériel School, 
where parachute jumping is part of the approved curriculum of the school. 

(2) Be a student undergoing instruction at a Parachute Jumping School. 

(b) To retain the designation of a parachutist a man must have successfully 
completed a course of instruction at a Parachute Training School, and be 
assigned duty with a unit or activity where parachute jumping is an essential 
part of his military duties. 


The act of June 3, 1941, quoted in your letter, provides five con- 
ditions which must exist to entitle personnel of the specified classes 
to additional pay for parachute duty. These conditions are as 
follows: 

(1) The officer or man must not be in a flying-pay status. 
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(2) He must be assigned or attached as a member of a parachute 
unit (including parachute-jumping schools). 

(3) Parachute jumping must be an essential part of his military 
duty. 

(4) He must have received a rating as a parachutist or must be 
undergoing training for such a rating under such regulations as may 
be prescribed by the Secretary of War or the Secretary of the Navy. 

(5) He must be engaged upon duty designated as parachute duty 
by the head of the department concerned. 

The first sentence of the proposed addition to article D-5326 of the 
Bureau of Navigation Manual contains conditions corresponding to 
those numbered 1, 2, and 3 above in approximately the same terms 
as those which appear in the statute. With respect to the fourth 
condition, while the statute provides that the officer or man must 
have received a rating as a parachutist or must be undergoing train- 
ing for such a rating, the proposed regulation provides that the 
enlisted man must have received a designation as a parachutist or 
be undergoing training for such a designation, this difference in 
terminology is not such a material deviation from the terms of the 
statute as to require objection. The fifth condition to payment 
under the statute is that the officer or man must be “engaged upon 
duty designated by the head of the department concerned as para- 
chute duty,” whereas the proposed regulation provides that the man 
must be “engaged upon duty designated by his commanding officer as 
parachute duty.” Such a delegation of authority to commanding offi- 
cers was not intended. The proposed paragraph 6 (b) provides that 
the retention of the designation as parachutist after completion of 
training as a student at a parachute training school depends upon 
the enlisted man’s assignment to duty with a unit or activity where 
“parachute jumping is an essential part of his military duties,” but 
that is not a sufficient compliance with the fifth statutory condition 
as stated above. It would appear that the statute contemplates the 
issuance of a definition of “parachute duty” by “the head of the 
department concerned” to guide commanding officers and aid in the 
uniform application of the statute. Commanding officers should then 
be required to certify, in connection with proposed payments of 
parachute-duty pay, that during the entire period for which payment 
is proposed the payee was on parachute duty as so defined. A more 
definite answer as to payments under the proposed regulations cannot 
therefore be made. 

In answer to question designated (a) in your letter the term “para- 
chutist” is used but once in the act; it is so used to designate the rating, 
and that rating is to be conferred “under such regulations as may be 
prescribed by the Secretary of War or the Secretary of the Navy.” 
If the regulations to be issued by the Secretary of the Navy for the 
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granting of the rating of parachutist shall provide for such a rating 
to enlisted men of the Navy on duty with Marine Corps parachute 
troops, this office will not question their right to pay under that 
rating if the other requirements of the statute are met. 

As to question designated (b) in your letter the statute provides 
that parachute-duty pay may be paid under the stated conditions to 
one of the classes of personnel mentioned if he has received a “rating 
as a parachutist or is undergoing training for such a rating.” It is 
proposed to provide in the amendment of article D-5326 of the 
Bureau of Navigation Manual that students at parachute matériel 
schools (where parachute jumping is part of the approved curriculum 
of the school) may be designated parachutists. You ask whether the 
phrase “undergoing training” may be considered to apply to parachute 
matériel students. If training at a parachute .matériel school in- 
cludes parachute jumping, the student undergoing such instruction, 
although not previously engaged in training for the rating of para- 
chutist, is engaged in duty requiring parachute jumping as an essential 
part of his military duty, and reasonably, within the statute, may be 
considered as undergoing training for the rating of parachutist if the 
regulations to be issued by the Secretary of the the Navy provide 
for the giving of such a rating upon successful completion of training 
at a parachute matériel school. 


(B-17658) 


APPROPRIATIONS—INDEFINITE AMOUNTS—REQUIREMENT AS TO 
COVERING INTO SURPLUS FUND 


The provisions of the act of June 20, 1874, as amended, requiring all unexpended 
balances of appropriations which shall have remained on the books of the 
Treasury for two fiscal years to be carried to the surplus fund and covered 
into the Treasury, are applicable to an indefinite appropriation, that is, an 
appropriation made for a particular fiscal year but indefinite as to amount, 
and, therefore, a claim may not be paid under such a lapsed appropriation 
but is for reporting to the Congress for an appropriation for its payment 
as a certified claim. 


Comptroller General Warren to the Secretary of the Treasury, July 19, 1941: 

There is returned herewith, without my countersignature, Appro- 
priation Warrant No. 148—War Department, dated May 28, 1941, pro- 
posing to set up the amount of $13.05 to the credit of the appropriation 
account “21-0106 Increase of Compensation, War Department, 1922” 
for use in paying certificate of settlement No. 0622050 dated March 19, 
1941, in favor of George B. Crumrine. 

The said certificate was issued in settlement of the claim of Mr. 
Crumrine for the increase in compensation provided for in section 6 
of the Legislative, Executive and Judicial Appropriation Act for the 
fiscal year ending June 30, 1922, 41 Stat. 1308-9. It is provided in 





DECISIONS OF THE COMPTROLLER GENERAL 47 


that section, among other things, that the increase of compensation is 
to be provided “during. the fiscal year ending June 30, 1922,” and 
that “So much as may be necessary to pay the additional compensation 
provided in this section to employees of the Government of the United 
States is appropriated out of any money in the Treasury not other- 
wise appropriated.” Thus, the money is appropriated in an annual 
appropriation act and is made available to pay the increase of 
compensation “during the fiscal year ending June 30, 1922.” 

It is provided in 31 U. S. C. 713 (taken from section 5 of the 
act of June 20, 1874, 18 Stat. 110, as amended) that— 

After the 1st day of July, in each year, the Secretary of the Treasury shall 
cause all unexpended balances of appropriations which shall have remained 
upon the books of the Treasury for two fiscal years to be carried to the surplus 
fund and covered into the Treasury: Provided, That this provision shall not 
apply to permanent specific appropriations, appropriations for rivers and harbors, 
lighthouses, or public buildings, or the pay of the Navy and Marine Corps; 
but the appropriations named in this proviso shall continue available until 
otherwise ordered by Congress. 

The act of July 7, 1884, 23 Stat. 254, and prior laws, recognized 
the jurisdiction of the accounting officers to settle and allow claims 
under appropriations the balances of which had been carried to the 
surplus fund, said act of 1884 providing in part: 

* * * That the Secretary of the Treasury shall, at the commencement of 
each session of Congress, report the amount due each claimant whose claim has 
been allowed in whole or in part to the Speaker of the House of Representatives 
and the presiding officer of the Senate, who shall lay the same before their 
respective Houses for consideration. * * * 

The foregoing provision prescribes and recognizes a definite pro- 
cedure with respect to appropriations which have remained upon the 
books of the Treasury for 2 fiscal years; and, with respect to the 
settlement and payment of claims chargeable to such appropriations. 
That is to say, the funds under such appropriations are no longer 
available for making payments but the claims may be certified and 
reported to the Congress for an appropriation for their payment. This 
procedure is that followed regularly in such cases and many claims 
chargeable to the appropriation here involved for the fiscal year 1922 
and to appropriations for a like purpose for fiscal years heretofore 
have been certified and reported to the Congress under such procedure. 
I am advised that the proposed departure from such procedure in 
the present case is based upon the theory that the surplus fund pro- 
visions above quoted may not be applicable to an appropriation which 
is indefinite as to amount, such as the one here under consideration. 

The proviso under section 713, supra, exempts from the provisions 
of the section appropriations of certain classes therein named includ- 
ing “permanent specific appropriations.” The appropriation here 
involved does not come within any of these exempt classes. Obviously 
it is not an appropriation for rivers and harbors, lighthouses, public 
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buildings, ‘or the pay of the Navy and Marine Corps; neither is it 
one coming within the definition of a “permanent specific appropria- 
tion.” In an opinion of the Secretary of the Treasury dated April 20, 
1877—only a comparatively short time after the act of June 20, 1874, 
supra, was enacted, it was stated that “the words ‘permanent specific 
appropriation’ should be confined to appropriations such as private 
bills, where nothing is left to executive officers for examination or in- 
quiry except to identify the party, or to comply with some specific 
duty pointed out by the specific appropriation.” Printed in appendix 
of 1 First Comptroller’s Decisions (Lawrence) 585, 589. A few years 
later the First Comptroller of the Treasury, William Lawrence, had 
oceasion to consider the meaning of the term as used in the surplus 
fund act of June 20, 1874, and in a decision dated May 7, 1881, 2 First 
Comptroller’s Decisions 245, 246, stated : 

* * * A “permanent specific appropriation” is one which requires the 
money payable by virtue of it to be applied to an object specifically pointed out 
by law, and which may be so applied at any time in the future, and not merely 
for the service of the current fiscal year. It exists when the act of Congress 
which made it points out the purpose to which it applies, and shows that it was 
intended to be used in the future, without limit as to time. If the object to 
which it is to be applied has no reference to or connection with the service of 
any particular year, the appropriation may be construed as permanent, where 
such intention is apparent in the act making it. If it be for the discharge of an 
existing Obligation having no connection with the service of the current year, 
and not in part discharge of a continuous service, it may reasonably be supposed 
that Congress intended the liability to be paid without reference totime. * * * 

Measured by the foregoing definitions it seems clear that the ap- 
propriation here in question, which provides funds for payment of 
increase of compensation to employees of the Government “during the 
fiscal year ending June 30, 1922,” is not a permanent specific appro- 
priation within the meaning of the surplus fund provisions. Said 
appropriation is made in an annual appropriation act, and although 
clearly made for the fiscal year 1922, only, it is indefinite as to amount, 
the appropriating language being that “so much as may be neces- 
sary” is appropriated. Thus it conforms to the requirements of an 
“indefinite appropriation” as defined by the Attorney General in an 
opinion dated July 27, 1870, 18 Op. 288, 292, it being stated in said 
opinion that indefinite appropriations are those “in which no amount 
is named.” However, it will be observed that indefinite appropria- 
tions are not among the types which are specifically excluded from 
the operation of the terms of the surplus fund provisions of the act 
of June 20, 1874, as amended. Nor can they be regarded as excluded 
by inference. In this connection attention is invited to a decision 
rendered by the First Comptroller of the Treasury September 13, 1880, 
1 First Comptroller’s Decisions (Lawrence) 138, 139, wherein it is 
stated : 


Sound policy, and the right of Congress to keep a constant vigilance over ap- 
propriations and their expenditure, require that an act should not be deemed 
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to carry a permanent specific appropriation, unless its language make it reasonably 
clear that such was its purpose. It cannot arise by construction from ambiguous 
or doubtful words. 

In a decision of September 15, 1880, 1 First Comptroller’s Decisions 
(Lawrence) 141, 144, it was further stated: 

As to appropriations which remove from the annual scrutiny of Congress the 
use of public money, the rule of construction must necessarily be, that, if they 
can exist by inference at all, the language from which such inference is drawn 
inust be clear and conclusive. This is essential, to preserve the control of Con- 
gress over appropriations. Permanent indefinite appropriations, as a general rule, 
are against the spirit of the Constitution. 

In a later decision dated January 14, 1884, 5 First Comptroller’s 
Decisions (Lawrence) 7, 10, Comptroller Lawrence had occasion to 
consider further the matter of permanent specific appropriations and 
stated : 

Congress may willingly appropriate money to be expended in a specified year 

for a work, in view of existing necessity and present values, when it would not 
make such appropriation to be expended in the indefinite and distant future with 
its changed necessities and values. It is not to be supposed that one Congress 
will make appropriations for the distant future with no present necessity for 
such action, when a later Congress could, with better means of judging, decide 
on the subsequent necessity and expediency of making such appropriations. A 
permanent specific appropriation places the money thereby appropriated indefi- 
nitely under the control of officers authorized to expend it, and permanently beyond 
the control of Congress, except by operation of a repealing act not always attain- 
able. It organizes an interest to resist the will of Congress in attempting a re- 
peal; and, when a contract, indefinite in its time of execution, is once made under 
such an appropriation rights become fixed, and, practically, Congress is powerless 
to effect a repeal. It should require clear language in an act to secure for it this 
force and effect. The construction of an appropriation act is to be made. not 
alone upon its own language, but in view of other controlling statutes and the 
policy thereby established. Congress has, by repeated acts, limited and controlled 
the use of appropriations. * * 
Also, see 3 Comp. Dec. 623, 628, and the somewhat extensive discussion 
of the purpose and effect of the surplus fund provisions of the act of 
June 20, 1874, as contained in vol. 1 First Comptroller’s Decisions 
(Lawrence) Appendix, chapter XTV, pages 579-592. 

It should be apparent from the foregoing that an “indefinite 
appropriation”—that is to say, an appropriation made for a par- 
ticular fiscal year but indefinite as to amount—is not exempt from 
the provisions of the surplus fund provisions of the act of 1874, 
either in specific terms or by necessary implication. Hence, there 
remains for consideration only the question as to how the provisions 
of said act are to be applied to such an appropriation. Apparently 
the only difficulty in the application of the act is that, ordinarily, 
under an indefinite appropriation there is no balance to be carried 
to the surplus fund for the reason that, unlike appropriations made 
in definite amounts, the setting up of amounts to the credit of the 
appropriation is governed by expenditures authorized to be made 
thereunder. In other words, the amount appropriated being indefinite, 


no amount is set up in the appropriation account, as is the practice 
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in connection with regular definite appropriations, with withdrawals 
therefrom redjicing the amount so set up. Instead, authorized 
expenditures are charged against the appropriation thereby creating 
so-called “red balances” which are offset by crediting thereto from 
time to time amounts necessary to cover; or amounts are set up to 
cover particular payments, the procedure proposed to be followed 
in the present case. However, as the amounts credited to the appro- 
priation are sufficient to cover only the red balances created by the 
payments already made thereunder, or to cover definite charges to 
be immediately made against the account, the appropriation, nor- 
mally, never has to its credit any unexpended balance which could 
be for carrying to the surplus fund under the surplus fund pro- 
visions of the act. Such fact, however, does not affect the legal 
status of the appropriation under said act, and should not be taken 
as a determining factor in the applicability of the act. Conceivably 
appropriations in definite amounts may be fully expended during 
the period they are authorized to be carried on the books of the 
Government—in which event there would be no unexpended balances 
thereunder to be carried to the surplus fund when the surplus fund 
provisions become effective against such appropriations. I assume 
it would not be seriously contended, however, that in the event of 
repayments thereafter, they would not be for carrying to the surplus 
fund but could be used for the payment of other obligations properly 
incurred against the appropriations. 

In discussing the purpose for which the surplus fund provisions 
of the act were enacted the Attorney General, in an opinion dated 
August 10, 1877, 15 Op. Atty. Gen. 357, 358, said— 

The mischief intended to be remedied by the surplus fund act of June 20, 
1874, was that of permitting appropriations to continue available for the pay- 
ment of the debts or claims for which they provided for a long period after 
such appropriations were made, and was intended to fix a definite period 
within which the appropriations should be used or the unexpended balances 
carried to the surplus fund. If the disbursing officers were permitted to retain 
the funds which are in their hands after the arrival of such period, the object 
of the law would be to a certain extent defeated, as the funds would continue 
available for a longer period than was intended. 

It would not be competent, therefore, for the disbursing officers to continue 
to issue certificates payable from the balances in their hands after the date 
when they lapse into the Treasury. * * * 

In other words, as stated in that opinion, the principal purpose of 
the surplus fund provisions was to fix a definite period within which 
an appropriation not exempt should be used or could be expended; 
and the requirement therein that unexpended balances should be car- 
ried to the surplus fund of the Treasury was merely a means whereby 
that purpose was to be accomplished and the funds placed beyond 
reach for expenditure purposes. Hence, there would appear to be 
no reason why, either from a legal standpoint or otherwise, an indef- 
inite annual appropriation such as here involved should not be viewed 
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as in the same status as any other appropriation made for a particular 
fiscal year. Consequently, payment of the claim here involved under 
the lapsed appropriation here involved, as proposed, without further 
action thereon by the Congress is not authorized. 

The mandatory nature of the requirement that unexpended bal- 
ances of appropriations must be carried to the surplus fund was recog- 
nized by the Comptroller of the Treasury in a decision dated January 
26, 1902, 8 Comp. Dec. 881, 885 wherein he stated with reference to a 
1900 appropriation act that “An unexpended balance of an appropria- 
tion for the fiscal year 1900 lapses into the Surplus Fund at the 
close of the fiscal year 1902 by operation of law, although by error 
it may be omitted from the Surplus Fund warrant issued June 30, 
1902.” Also see the discussion of this matter as contained in 1 First 
Comptroller’s Decisions (Lawrence) at pages 582, 586, 587, 590, and 
591. 

The records here show that the appropriation warrant under con- 
sideration was submitted at the request of the Chief, Accounting 
and Bookkeeping Division of this office, in letter of May 15, 1941, to the 
Chief, Division of Bookkeeping and Warrants, Treasury Department. 
However, for the reasons herein set forth, that action was erroneous 
and I find no authority of law for countersigning the warrant. 

The usual action will be taken by this office, in due course, to process 


the certificate in question with a view to the reporting of the claim 
of Mr. Crumrine to the Congress as a certified claim. 


(B-18193) 


TRANSPORTATION — DEPENDENTS AND HOUSEHOLD EFFECTS— 
SCOPE OF TERM “PERSONNEL OF THE NAVAL ESTABLISHMENT” 


The term “personnel of the Naval Establishment” appearing in the acts of April 
5, 1941, and May 6, 1941, authorizing the transportation of dependents and 
household effects of such personnel, on duty outside the continental limits 
of the United States, prior to the issuance of orders relieving them from 
their stetions, includes Navy civilian employees as well as officers and enlisted 
men of the Navy itself. 


Comptroller General Warren to the Secretary of the Navy, July 21, 1941: 


I have your letter of June 23, 1941, reference LL/L20-4 (410614) K, 
as follows: 


The “Fifth Supplemental National Defense Appropriation Act, 1941,” approved 
April 5, 1941 (Pub. Law 29, 77th Cong.), provides in part: 

“During the fiscal year 1941 the dependents and household effects of such per- 
sonnel of the Naval Establishment on duty at stations outside the continental 
limits of the United States, and in Alaska, as may be determined upon by the 
Secretary of the Navy, may, prior to the issuance of orders for the relief of such 
personnel from their stations, be moved (including packing and unpacking of 
household effects) to such locations in continental United States as may be selected 
by the Secretary of the Navy, by the use of either Government or commercial 
means of transportation, and later from such locations to the duty stations to 
which such personnel may be ordered, and current appropriations of the Naval 
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Establishment available for travel and transportation may be used for this 
purpose: ° °* *.” 

In connection with the above-quoted provision, there is forwarded herewith 
for your consideration, a letter from the Bureau of Navigation, Navy Department. 
dated June 14, 1941, with accompanying Navy Department despatch, requesting 
your decision on the question therein presented, relative to whether the term 
“personnel of the Naval Establishment” as set forth in the above act, includes 
Navy civilian empioyees or whether such term is applicable only to all naval 
military personnel. 


As the fiscal year mentioned in the statute quoted in your letter is 
now closed, it is assumed any question before the Department of in- 
curring expenses of the character in question pertains primarily to the 
like provision in the Naval Appropriation Act, 1942, approved May 6. 
1941, Public Law 48. 

The term employed, “personnel of the Naval Establishment,” was 
not defined in the statute, and, as your question itself indicates, there 
is reasonable doubt as to its intended meaning, such doubt as to justify 
reference to the legislative history of the enactment in order to ascer- 
tain the factual background presented to the Congress as a basis for 
the legislation, and the particular result which was sought to be 
achieved by the language used. 19 Comp. Gen. 227; 20 id. 81, 84; 
and cases there cited. In the published hearings on the bill, before 
the Subcommittee of the House Appropriations Committee, appears 
the following discussion of the new provision (p. 305) : 


Mr. Wooprum. The following suggested change in language is made: [quoting 
the proposed section, as above]. 7 

Commander, will you tell us about that? 

Commander Lerriter. This change of language has been requested because of 
the necessity for evacuating dependents from overseas stations. 

Mr. Wooprum. The same thing has been requested for the Army? 

Commander LEFFLER. Yes, sir. 

Mr. Taper. This is for getting the families home? 

Commander LreFFLer. That is correct. At present we can only bring them to 
the port of entry and the Government drops them. At present it is only a matter 
of dependents returning from Asia, and there is not a large number. 

Mr. Wooprum. From what places are they’ being brought? 

Commander LEFFLER. We now have brought them back or are in the process 
of bringing them Lack from the Asiatic station. 

Mr. Wooprum. This also provides for reimbursement for those who come back 
on their own expense? 

Commander Lerrier. Yes, sir. But this will not be a reimbursement; that is, 
in some cases it is a matter of an advance made the personnel. 

May I take a case as an illustration, of a family that came back from Asia, 
whose relatives live in Chicago. Now, if the officer, when he finally returns to the 
United States for duty, came on to Washington, the Government would only pay 
from Chicago to Washington, but in the meantime this language permits the 
Government to reimburse him for travel as far as Chicago. It is a matter of the 


Government financing that part of the trip instead of asking the personnel to 
do it. 


The like provision for the “personnel of the Military Establishment” 
was explained by the Chief of Staff as follows (pp. 11-12 of the same 
hearings) : 

There are certain restrictions in the language of current military appropriation 
acts which are hampering the development of the enlarged Army of the United 


States. Amended language is proposed which will correct the following: 
o . a” . * 





* * 
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The Secretary of War has directed the commanding general, Philippine De- 
partment, to gradually evacuate the dependents of personnel of the Military 
Establishment on duty in the Philippine Commonwealth. The personnel whose 
dependents are being thus moved without their volition are remaining on duty 
in the Philippine Commonwealth. That is, the officer remains there; the family 
comes home. 

No authority of law exists for the travel of these dependents without the 
officer changing station at the same time, nor, for the transportation of their 
household equipment to such place as may be selected for their sojourn pending 
the relief of the personnel and assignment thereof to station in the United States. 

You see, the officer himself has to be ordered to move before transportation 
for dependents can be provided. 

Language is accordingly being proposed which will authorize the Secretary of 
War until June 30, 1942, to move such dependents of personnel on duty at 
stations outside the continental limits of the United States and in Alaska to such 
locations as may be selected by the Secretary of War, and to utilize for this 
purpose either Government or commercial means of transportation. The urgency 
of this matter is indicated by the fact that two Army transports each carrying 
some dependents of personnel being retained in the Philippines are now under 
way from Manila to San Francisco. Authority should exist to evacuate these 
dependents beyond San Francisco at the time of their arrival thereat. 

For example, we have wives of soldiers in the first three grades who are 
entitled to get transportation, and those fellows do not have any extra money. 
Their wives are coming into San Francisco and we have no authority to take 
care of any of them. 


Within definitely prescribed limitations, the statutes otherwise have 
provided funds for the transportation of the dependents and the house- 
hold effects of the civilian personnel as well as those of certain grades 
of the naval (enlisted and commissioned) personnel. Public Law 13, 
approved March 17, 1941, at page 3, 55 Stat. 34; Public Law 48, 


approved May 6, 1941, pp. 1, 12, 55 Stat. 161; 34 U. S. C. 896. Asa 
general rule, that authority did not extend to permit either (1) trans- 
portation in advance of the order transferring the officer, enlisted man, 
or employee, or (2) payment of more than the cost by the direct route 
from the last official station to the new. Executive Order No. 8588, 
November 7, 1940, sections 11 and 12; 20 Comp. Gen. 568; decision of 
August 28, 1937, A-88570; February 11, 1939, A-99846; November 1, 
1940, B-13187; February 8, 1941, A-88570, B-13187. As will appear 
from the foregoing statements, the object of the new provision quoted 
in your letter was to empower the Secretary of the Navy in proper 
circumstances to make exceptions to those two limitations, so as to 
permit the dependents and the effects to precede the transfer of the 
personnel, to be brought to place of “sojourn” in this country not 
necessarily in the vicinity of the destination of the eventual transfer, 
and thereafter to be retransported to such destination. 

The term “personnel ” may include those commissioned or enlisted 
in the naval service (cf. the “Navy Personnel Act,” March 3, 1899, 
30 Stat. 1004), while, also, it is a common generic term for the civilian 
officers and employees of an executive establishment (19 Comp. Gen. 
383). Likewise, the “Naval Establishment” may comprehend the field 
civilian service of the Navy Department (10 Comp. Gen. 216), as well 
as, a fortiorari, the Navy itself. The provision in question suggests no 





4 DECISIONS OF THE COMPTROLLER GENERAL 


differentiation between service and civilian personnel, nor does its 
legislative background as set out above. Its evident purpose relates 
to both classifications equally. Thus, in answer to your specific ques- 
tion, it is proper to conclude that the term, “personnel of the Naval 
Establishment,” appearing in the cited act, includes Navy civilian, as 
well as military, personnel. 

However, it is thought proper to point out that the statute does 
not appear to grant any new rights to any of the classes of Naval or 
civilian personnel who may not otherwise be entitled to the trans- 
portation of their dependents or effects upon transfer of station, or 
to remove the several limitations with which the law circumscribes 
those rights, other than the restrictions as to time and route above 
pointed out. In other words, appropriations for the fiscal years 1941 
and 1942 otherwise available, upon change of station, “for travel (of 
dependents) and transportation (of effects) may be used” within the 
circumstances specified in the new statute, without reference to those 
two restrictions. Since the authority for the transportation of house- 
hold effects of Navy civilian employees was first provided on March 
17, 1941 (Public Law 13, supra; 20 Comp. Gen. 421; id. 702), and for 
their dependents effective July 1, 1941 (Public Law 48, supra), no 
payments would appear to be authorized for such expenses incurred 
prior to those respective dates. 


(B-18923) 


APPROPRIATIONS—REPLACEMENT OF NAVAL VESSELS—AVAILA- 
BILITY FOR BONUSES TO CONTRACTORS’ EMPLOYEES 


The authority vested in the Secretary of the Navy by section 9 of the act of 
June 28, 1940, to modify “existing contracts,” or his general authority to 
modify contracts in the interest of the United States, does not include the 
authority to modify a contract by inserting provisions which would not be 
legal and proper as original provisions in a contract. 

The Navy appropriations for “Replacement of Naval Vessels” are not available 
for payment of bonuses, for meritorious services, to contractors’ employees 
engaged on Navy Department shipbuilding contracts, whether payment be 
directly to the employees or indirectly, through the contractors, under an 
unenforcible modification of the contracts. 


Comptroller General Warren to the Secretary of the Navy, July 22, 1941: 
I have your letter of July 19, 1941, as follows: 


* As a result of a comprehensive study made at my request by a group of 
qualified naval and civilian experts, “a plan to reward outstanding accomplish- 
ment and to stimulate the competitive spirit, among shipyards and ship-workers 
engaged in building naval vessels, in their effort to advance national defense” 
has been outlined. 

I have already appointed a board consisting of Rear Admiral George H. Rock, 
U. S. N. Retired, Rear Admiral Harry E. Yarnell, U. S. N., and Mr. W. N. 
Harrison, for the purpose of administering this plan. 

Under the right expressly reserved in the Secretary of the Navy, at any time 
and without notice to the sureties, to make changes in ship contracts, and in 
pursuance of the authority vested in him by section 9 of Public No. 671 (76th 





™ ~ — we ve 


DECISIONS OF THE COMPTROLLER GENERAL 55 


Congress—3d session) of June 28, 1940, to modify existing contracts as he may 
deem necessary to expedite naval defense and to otherwise effectuate the pur- 
poses of that act, existing contracts for the construction of naval vessels will 
be modified by addition of the following article: 

“Competitive incentive award.—(a) The contractor may, by separate letter 
of assent addressed to the Secretary of the Navy, agree to be placed on a com- 
petitive basis with other contractors building naval vessels, with a view of its 
employees being paid awards for the meritorious expediting of the shipbuilding 
program of the Navy Department. 

“(b) In the event that the contractor agrees to participate in such competition, 
a board of awards appointed by the Secretary of the Navy will determine the 
comparative efficiency of the contractor’s plant from time to time and make 
appropriate recommendations of award to the Secretary of the Navy. 

“(c) On approval of an award by the Secretary of the Navy, the designated 
contractor and its employees will be authorized to display certain distinctive 
insignia and the contractor will receive a cash bonus determined by the Secre- 
tary of the Navy, to be used to the exclusive benefit of the employees, as approved 
by the Secretary of the Navy.” 

The additional payment to the contractor under the provisions of the article 
quoted above will be in reimbursement only of actual payments made to the 
workmen and without profit to the contractor. 

Your views as to the availability of funds under the appropriation “Replacement 
of Naval Vessels” for such purpose are requested prior to putting this plan into 
effect insofar as concerns private shipyards. 

I desire to put this plan into immediate effect in order to derive the maximum 
benefits from the program, and your early decision in this matter will be 
uppreciated. 

The authority vested in you by section 9 of the act of June 28, 1940, 
Public No. 671, 54 Stat. 680, to modify existing contracts appears to 
relate to contracts in existence at the'time of the approval of said act 
whereas it is understood from your letter that under the proposed 
plan other contracts entered into subsequent to June 28, 1940, might be 
modified. But, however that may be, the authority to modify “exist- 
ing contracts” as contained in said section 9, or your general authority 
to modify contracts in the interest of the United States, is not such as 
to authorize contract modifications by the insertion therein of provi- 
sions which would not be legal and proper as original provisions in a 
contract. In this connection see Preis & Co. v. United States, 58 Ct. 
Cls. 81, particularly the last paragraph thereof on page 86. 

In effect what is proposed here is that the Government pay bonuses 
to employees of private concerns having shipbuilding contracts with 
the Navy Department. I find nothing in the acts making appropria- 
tions available to you for “Replacement of Naval Vessels” which 
expressly or by necessary implication, authorizes the awarding of 
bonuses te such employees for meritorious services. It would seem 
clear that if such bonuses cannot be paid to private employees di- 
rectly then they may not be paid indirectly, in the manner proposed, 
under the guise of an unenforcible contract modifications. 

Insofar as the proposed plan contemplates the modification of con- 
tracts it would appear that such modification would be of no legal 
effect because lacking in all the essential elements of a contract. 
Neither the contractor nor the Government would be bound and 
neither would have any enforcible rights. Under the plan the 
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bonuses which would be paid would appear to be payable to such 
contractors, at such intervals and in such amounts as you might de- 
sire, but the modified contracts would not bind you to pay any con- 
tractor any amount at any time. Consequently any bonuses paid 
would be nothing more than gratuities or rewards, for the payment of 
which the appropriation in question is not available. 

If it be considered necessary and in the interests of national defense 
to adopt such a plan as that proposed then the matter would appear 
properly for the consideration of the Congress in order that funds be 
made available therefor. In the meantime this office would inter- 
pose no objection to proceeding with the plan, if it be understood by 
all parties involved that the paying of the bonuses as contemplated 
will be contingent upon obtaining specific statutory authority therefor. 
















































(B-18280) 


CONTRACTS—AWARDS—SPLITTING 





While strict compliance with the advertising for bids requirements of section 
3709, Revised Statutes, may occasion certain difficulties under present 
conditions, such conditions in themselves do not serve to abrogate the statute, 
or to authorize either the administrative or the accounting officers of the 
Government to dispense with its requirements in their discretion. 

Even under present conditions, the Weather Bureau may not enter into several 
contracts for the supplying of radiosondes by negotiation with bidders who 
have submitted bids on a competitive advertising-for-bids basis, in the 
absence of legislative authorization so to contract, notwithstanding that 
procurement in such manner is administratively desired in order to obviate 
interruptions, of far-reaching effect, in deliveries which might occur if the 
procurement were on a competitive advertising-for-bids basis requiring award 
to only a single contractor—the lowest responsible bidder. Procedure for 
advertising on a competitive bid basis, so as to obviate the possible objection- 
able delays, outlined. 


Comptroller General Warren to the Secretary of Commerce, July 23, 1941: 
I have your letter of June 25, 1941, as follows: 


During the fiscal year 1942 the Weather Bureau will purchase approximately 
30,000 radiosondes at a cost of approximately $600,000. ‘These instruments have 
been designated as essential to national defense and have been given a priority 
rating of A-1-d. 

Radiosondes are sent aloft twice daily from approximately forty stations in the 
continental United States, in Alaska, in the Caribbean, and on ships at sea. The 
radiosonde is carried on a balloon to a height of approximately twelve miles 
at which altitude the balloon bursts and the instrument descends on 4 parachute. 
Many are recovered and after reconditioning are again used. During its flight 
the radiosonde transmits signals which are recorded and from which the pres- 
sure, temperature, and humidity are determined. 

The essential character of these instruments and the extreme hazard to aireraft 
operation inherent in interruption of radiosonde upper air soundings makes it 
highly undesirable that their supply be dependent upon a single source. Procure- 
ment by competitive bidding provides only one source of supply and does not assure 
that such source will be dependable, since award must be made to the lowest 
bidder who is thought to be responsible, but who may prove otherwise. Even 
though the manufacturer receiving the award be satisfactory in every way there 
remain the dangers of fire, strikes, or material shortages which may interrupt 
production. During the past year a company manufacturing radiosondes (Julien 
P. Friez and Sons, Division of Bendix Aviation Corporation, in Baltimore) had a 
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fire in its radiosonde assembly department which interrupted deliveries for about 
six weeks. Fortunately for the Weather Bureau, Friez was not their source of 
radiosondes at that time. 

In view of the above facts and circumstances it is proposed that radiosondes 
should be purchased from two or more sources of competition and negotiation. 
A recent decision of the Attorney General indicates that such negotiation and 
division of contracts based on joint action with two or more contractors may 
be permissible in the present emergency. The Attorney General is quoted as 
stating that “Some of these acts, if accomplished by private contract or arrange- 
ment within an industry and carried on for private advantage, would probably 
constitute violations of the antitrust laws, * * *. On the other hand, it is 
obvious that in the present emergency acts performed by industry under the 
direction of public authority, and designed to promote public interest, and not 
achieve private ends do not constitute violations of the antitrust laws * * *.” 

Because of the hazard to the national defense inherent in the procurement of 
these instruments from a single source, I deem it my duty to explore every 
possibility of procedure which will assure two or more sources of supply. 


Your opinion as to the propriety of procurement of radiosondes by competition 
and negotiation is solicited. 


The statements of former Attorney General Jackson which are 
quoted in your letter were contained in his identical letters of April 
29, 1941, to the General Counsel, Office of Production Management, 
and to the Administrator, Office of Price Administration and Civilian 
Supply. The letters were not official opinions of the Attorney 
General, but contained outlines of the policy to be followed by the 
Department of Justice with respect to the adoption within particular 
industries—at the request of the Office of Production Management or 
the Office of Price Administration and Civilian Supply—of certain 
practices which, if adopted by the industries themselves to further 
private ends, probably would constituté violations of the antitrust 
laws. 

Your letter does not state in what manner it is anticipated that con- 
tractors might violate the antitrust laws in the execution or perform- 
ance of the proposed contracts. However, since this office is not 
directly concerned with enforcement of the antitrust laws, I assume 
it is understood that any question arising with regard to such laws 
primarily would be for consideration by the Department of Justice. 
I assume, also, that your question as to the propriety of the pro- 
curement of radiosondes by “competition and negotiation” results 
from doubt as to whether the suggested procedure would violate the 
applicable statutory requirements with respect to advertising for 
proposals. 

Section 3709, Revised Statutes, provides: 

All purchases and contracts for supplies or services, in any of the departments 
of the Government, except for personal services, shall be made by advertising 
a sufficient time previously for proposals respecting the same, when the public 
exigencies do not require the immediate delivery of the articles, or performance 
of the service. When immediate delivery or performance is required by the 
public exigency, the articles or service required may be procured by open pur- 
chase or contract, at the places and in the manner in which such articles are 
usually bought and sold, or such services engaged, between individuals. 

The quoted statute contemplates that all persons, insofar as their 
individual situations permit, shall be enabled to compete for Govern- 
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ment businéss upon an equal basis, and that there shall be secured 
to the United States the benefits which may be expected to flow 
from free and open competition. See 18 Comp. Gen. 641, 643; <bid., 
117, 118; 13 td. 284, 286, and cases cited in those decisions, particularly 
United States v. Purcell Envelope Co., 249 U. S. 313, 318, where the 
Supreme Court observed that by compliance with the statute, “the 
Government is given the benefit of the competition of the market and 
each bidder is given the chance for a bargain.” See, also, United 
States v. Brookridge Farm, Inc., 111 F. (2d) 461, 463 (C. C. A. 10th, 
1940). 

Clearly, bidders would not be in free and open competition for 
Government business upon an equal basis if, after advertising for 
proposals, the Government should enter into negotiations with one 
or more bidders with a view towards the awarding of contracts on a 
basis differing either from the advertisement for proposals or from 
the submitted competitive bids. 17 Comp. Gen. 554, 558-559. It 
long has been recognized, therefore, that the purposes of the statute 
can be effectuated only by the awarding of a contract to the lowest 
responsible bidder ; and that is what the statute requires. O’Brien v. 
Carney et al., 6 F. Supp. 761, citing Scott v. United States, 44 Ct. Cls. 
524; 17 Comp. Gen. 554, supra. 

I am not unaware that strict compliance with the applicable statu- 
tory requirements may occasion certain difficulties under present con- 
ditions. However, such conditions in themselves do not serve to 
abrogate the statute, or to authorize either the administrative or the 
accounting officers of the Government to dispense with its require- 
ments in their discretion. That no such discretion may be exercised 
without statutory authority is plainly evidenced by the fact that the 
Congress itself, in recent months, specifically has authorized the exer- 
cise of administrative discretion with respect to advertising for cer- 
tain procurements. See, for example, the act of June 28, 1940, 54 
Stat. 676, authorizing the award of certain contracts by negotiations, 
and the act of March 5, 1940, 54 Stat. 45, authorizing the Secretary 
of the Navy or the Secretary of War to make multiple awards for 
aircraft, aircraft parts, and accessories therefor, under certain cir- 
cumstances. Also, see 20 Comp. Gen. 194. 

I have to advise, therefore, that this office would not be authorized 
to allow credit for payments under contracts awarded -after “com- 
petition and negotiation,” unless such a procedure were to be author- 
ized by legislation; and if you deem it necessary that purchase of 
radiosondes be made in that manner, the matter should be presented 
to the Congress. 

It is not clearly understood, however, why the needs of the Weather 
Bureau in this instance could not be met by advertising for proposals 
in the usual manner. Of course, the public interest would require 
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that the contract for radiosondes be awarded only to a responsible 
bidder, but any reasonable qualifications which bidders might be 
required to demonstrate to secure the award of a negotiated contract 
could just as well be required in the advertisement for proposals in 
contemplation of award upon a truly competitive basis. In this con- 
nection, see my decision of June 7, 1941, B—16653, to the Secretary of 
the Interior, 20 Comp. Gen. 862; 19 id. 523; 16 id. 708; 14 zd. 305; 
ibid. 78. 

If as appears from your letter, the primary concern of the Bureau 
is the possible interruption in deliveries by a single contractor, it is 
suggested that the consequences of such an event might be obviated by 
attempting to secure immediately a supply of radiosondes sufficient to 
guard against that contingency.- For example, bids might be re- 
quested under one item for supplying all or any part of a specified 
quantity of radiosondes, sufficient to take care of an exigency that 
might thereafter arise, within a limited period, and under another item 
for supplying the remainder of the Government’s requirements over 
the fiscal year. Presumably, such devices are not manufactured exten- 
sively, and the securing of a considerable quantity at the outset might 
require the award of more than one contract under the item requiring 
prompt delivery. However, that procedure would not be objection- 
able if all bidders were offered an equal opportunity to supply both 
the immediate and the prospective needs. Also, if during the per- 
formance of a contract a fire or other unavoidable cause should render 
continued performance impossible, procurements necessary to meet 
such exigency then could be made in the open market without 
advertising. 


(B-18464) 


RELEASES—GOVERNMENT CLAIMS FOR DAMAGES 


It is not one of the functions of the Comptroller General of the United States 
to execute releases of claims and demands by the Government for damages 
arising out of accidents involving Government-owned vehicles. 

Where there is remitted to the administrative office concerned the full amount 
of the Government’s damages resulting from an accident involving a Govern- 
ment vehicle, and the execution of a release of all claims and demands by 
the Government is necessary in order to collect the damages without suit, 
this office will not object if an officer of the agency concerned should execute 
such a release, but, if for any reason no administrative officer is willing to 
execute such a document and the matter may not be adjusted otherwise, the 
Government’s claim should be submitted here for report to the Attorney 
General for collection by suit if necessary. 


Comptroller General Warren to the Secretary of the Interior, July 23, 1941: 

I have your letter of July 1, 1941, with its enclosures, relative to a 
collision between a 1939 Chevrolet sedan delivery car (tags USGS 
3550) of the Geological Survey, and a 1936 Chevrolet truck owned by 
the Rosement Dairy, R. F. D., Columbus, Ga., which is reported to have 
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occurred on March 24, 1941, at the intersection of Twelfth Avenue and 
Tolbottom Road, Columbus, Ga., and wherein the Government-owned 
car was damaged. 

It is reported that the damage to the Government-owned car has 
been repaired at a cost of $79.90 and that the Lumberman’s Mutual 
Casualty Co., which carried the insurance on the privately-owned 
truck, is willing to settle the matter by paying that amount, but that, 
before doing so, it desires a formal release of all claims and demands 
for damages arising out of the accident. Your letter encloses a release 
in a form submitted by the insurance company and you request that 
it be executed by me and returned to you for delivery to the insurance 
company upon payment of the amount above mentioned, citing in 
support of your request a letter of August 16, 1937, of the Acting 
Comptroller General of the United States, transmitting to you a release 
executed by him in a case involving a claim for $150 damages to a 
Government-owned car. 

It is my understanding that it has not been the regular practice for 
this office to execute releases in cases such as involved in the present 
matter—although it has been done in a few cases such as the one to 
which you refer—and my view is that it is not one of the functions 
of the Comptroller General of the United States to execute such 
releases. If it be necessary in a case such as this that a release be 
executed in order that the amount of the damages may be collected 
without suit it should be executed by an officer of the department or 
establishment which effects the collection. In such a case, where 
the remittance is in the full amount of the damages as found by the 
administrative office, as appears to be the case here, there would 
appear to be no legal basis for this office to raise any objection if the 
administrative officer receiving the remittance, or any other officer 
of the establishment concerned, should execute a proper document 
releasing further liability in the matter. If for any reason, however, 
no administrative officer is willing to sign such release and the matter 
may not be adjusted without the execution of such document, the 
Government’s claim in the matter should be submitted here for report 
to the Attorney General for collection by suit if necessary. 

The papers transmitted with your letter are returned herewith. 


(B~-16703) 


QUARTERS, ETC., ALLOWANCES—NAVY PERSONNEL ATTACHED TO 
VESSEL COMMISSIONED IN ORDINARY 





A Navy officer, without dependents, who was attached to a vessel commissioned 
in ordinary for duty in connection with its conversion and fitting out, was 
not on sea duty during the period prior to the full commissioning of the 
vessel, and consequently, may be paid rental allowance under section 6 of 
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the act of June 10, 1922, for such period, where he was not furnished 
Government quarters either on board ship or on shore. 

Where there were no quarters or messing facilities for Navy enlisted men during 
the period they were assigned to duty in connection with the conversion 
and fitting out of a vessel commissioned in ordinary, the men may be paid 
quarters and subsistence allowance for such period at rates prescribed 
pursuant to section 11 of the act of June 10, 1922, but they are not entitled 
to such allowances during the passage of the vessel between ports when they 
were furnished subsistence by the private contractor delivering the vessel. 


Assistant Comptroller General Elliott to the Secretary of the Navy, July 24, 
1941: 


There has been received your letter of May 8, 1941, with enclosures, 
presenting for consideration the following questions: 


(a) Whether or not officers, without dependents, ordered to duty in connec- 
tion with the conversion and fitting out of vessels under orders, copy enclosed, 
of the type issued to Ensign David D. Long, Jr., DE—O, U. 8S. Naval Reserve, 
are entitled to payment of rental allowance for periods intervening between 
the date the vessel is commissioned in ordinary and the date the vessel is 
placed in full commission? 

(b) Whether or not enlisted men assigned to duty in connection with the 
conversion and fitting out of the U. S. S. Kilawea, under the conditions set 
forth in the enclosure, are entitled to subsistence and quarters allowance? 

(c) If the answer to (b) is in the affirmative, whether or not the enlisted men 
concerned in this particular submission are entitled to subsistence and quarters 
allowance of $1.95 per diem for the period covering passage aboard the U. S. 8. 
Kilauea from Tampa, Fla., date of departure 12:00 noon, March 19, 1941, to 
Mobile, Ala., date of arrival 7:00 p. m., March 20, 1941? 


On February 27, 1941, orders were issued by the Chief of the 
Bureau of Navigation, via the Commandant, Sixth Naval District, to 


Ensign David D. Long, Jr., DE-O, U. S. N. R., 2d Division, Organ- 
ized Reserves, Atlanta, Ga., worded as follows: 


References: (a) BuNav dispatch orders 071629, December, 1940; confirmed 
by Nav-1614-NRP 80005, dated December 16, 1940. 

1. When directed by the Commandant, Sixth Naval District, you will consider 
yourself detached from whatever duty you may be performing under reference 
(a). You will proceed to Mobile, Alabama, and on or before March 5, 1941, 
report to the Supervisor of Shipbuilding, Alabama Drydock and Shipbuilding 
Company, for active duty in connection with the conversion and fitting out. of 
the U. S. S. Kilauea (ex-Surprise), and on board that vessel when placed in 
full commission. 


2. Pay and allowances under these orders will continue as a charge against 
appropriation, “Pay, Subsistence and Transportation of Naval Personnel.” 

Indorsements on the orders indicate that Ensign Long reported to 
the Assistant District Material Officer, Alabama Drydock & Ship- 
building Co., Mobile, Ala., on March 5, 1941; that Ensign Long was 
“detached” March 20, 1941, directed to report on the same day to 
the Commanding Officer, U. S. S. Kilauea “for duty on board that 
vessel in ordinary for conversion and on board when placed in full 
commission” and that he so reported. It further appears from an 
indorsement on the orders by the Commanding Officer of the U. S. 8. 
Kilauea that there were no Government quarters available for oecu- 
pancy at the Reserve officer’s “station of duty or on board ship.” 

It appears that in connection with the conversion and fitting out 
of the U. S. S. Kilauea, the vessel departed Tampa, Fla., at noon, 
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March 19, 1941, and proceeded to Mobile, Ala., arriving at the dock 
at Mobile 7 p. m. March 20, 1941. At 7:30 p. m. the same day 
the vessel was placed in commission in ordinary. Although it is 
stated that during passage from Tampa to Mobile the personnel 
which accompanied the vessel, including certain enlisted men of the 
Navy, were subsisted and furnished lodging by the Tampa Ship- 
building Co., which was under contract with the United States to 
deliver the vessel at Tampa, Fla., it was reported by the commanding 
officer in a letter dated April 1, 1941, “that there are no habitable 
quarters on board nor any facilities or arrangements for messing 
either officers or men” and that all officers and men attached thereto 
in connection with its conversion are living ashore and subsisting 
and boarding at their own expense. 

Section 6 of the act of June 10, 1922, as amended by section 2 of 
the act of May 31, 1924, 43 Stat. 250, provides for payment of rental 
allowance. The fourth paragraph of the amendment provides: 

No rental allowance shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer with or without dependents is 
assigned as quarters at his permanent station the number of rooms provided 
by law for an officer of his rank or a less number of rooms in any particular 
case wherein, in the judgment of competent superior authority of the service 
concerned, a less number of rooms would be adequate for the occupancy of the 
officer and his dependents. 

Under the terms of Bureau of Navigation orders of February 27, 
1941, Ensign Long, when directed by the Commandant, Sixth Naval 
District, was to proceed and report to the Supervisor of Shipbuilding 
at the Alabama Dry Dock & Shipbuilding Co. for duty in connection 
with the conversion and fitting out of the U.S. S. Kilauea, which was 
essentially a shore duty, and after completion of the fitting out of 
the vessel and when placed in full commission, on board for duty. 
The orders of February 27, 1941, are silent as to assignment of the 
officer on board prior to the placing of the vessel in full commission, 
but in view of the necessity for safeguarding the vessel and Govern- 
ment material thereon from fire and other possible hazards while 
being converted and fitted out, it was apparently deemed desirable 
and necessary during her commission in ordinary that a commanding 
officer and other personnel be attached thereto. It appears evident, 
however, that during this period, prior to full commission, the per- 
sonnel so attached were engaged primarily in the fitting out of the 
vessel at the Alabama Dry Dock & Shipbuilding Co. and were not 
on sea duty within the meaning of section 6 of the act of June 10, 
1922. 

Section 11 of the act of June 10, 1922, 42 Stat. 630, provides: 

* * * To each enlisted man not furnished quarters or rations in kind 
there shall be granted, under such regulations as the President may prescribe, 


an allowance for quarters and subsistence, the value of which shall depend 
on the conditions under which the duty of the man is being performed, and 
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shall not exceed $4 per day. These regulations shall be uniform for all the 
services mentioned in the title of this act. Subsistence for pilots shall be paid 
in accordance with existing regulations, and rations for enlisted men may be 
commuted as now authorized by law. 

In view of the commanding officer’s statement that there were no 
facilities or arrangements for messing the enlisted men during the 
conversion and fitting out of the vessel, they are entitled to a money 
allowance in lieu of quarters and subsistence under the provisions of 
section 11 of the act of June 10, 1922, at the rates provided in the 
applicable Executive order issued pursuant thereto. 

Questions (a) and (b) are answered in the affirmative. 

The purpose of section 11 of the act of June 10, 1922, is to provide 
for enlisted men a money allowance in lieu of quarters and subsist- 
ence not furnished in kind by reason of a duty to be performed 
where subsistence and quarters are not available. If the duty be 
such that there is no requirement for the enlisted men to secure sub- 
sistence and lodging from personal funds, operation of section 11 
of the act is not contemplated. In the instant case it appears that 
the men referred to in your question (c) were furnished lodging on 
board a naval vessel and subsistence by a contractor who was under 
an obligation to deliver the ship to Tampa, Fla. Reasonably it may 
be assumed that the cost of the meals furnished by the contractor 
was ultimately borne by the Navy Department in the contract price 
of the work performed, and the conclusion seems to follow that in 
contemplation of section 11 the enlisted men were furnished quarters 
and subsistence by or at the expense of the Government. Your 
question (c) is answered no. 


(B-17166) 


MILEAGE—OFFICERS’ RESERVE CORPS—TRAVEL TO ACTIVE DUTY 
FROM OTHER THAN PLACE OF PERMANENT ADDRESS 


Civilian Conservation Corps civilian employees, whose orders to active duty as 
Reserve officers were received by them at their places of employment rather 
than at their permanent addresses of record and who actually traveled from 
such places of employment although their orders directed travel from the 
addresses of record, may be regarded as having traveled from their homes 
for the purpose of paying them mileage under section 37a of the National 
Defense Act, if their orders be now amended to direct travel from the 
places of employment. 


Assistant Comptroller General Elliott to the Secretary of War, July 24, 1941: 
There has been received your letter of May 22, 1941, as follows: 


A question has arisen as to whether former civilian employees of the Civilian 
Conservation Corps who have been ordered to active duty as Reserve officers 
may be paid mileage from the Civilian Conservation Corps camps at which they 
were stationed to their first duty posts when their permanent addresses are 
shown in the records of the War Department as other than the Civilian Conserva- 
tion Corps camps. Two recent cases involving this question are as follows: 
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(1). Case of Second Lieutenant Nicholas V. Holland, Field Artillery Reserve. 
This officer, prior to April 7, 1939, was a resident of Dallas, North Carolina; on 
that date he was ordered to Headquarters District “A”, Civilian Conservation 
Corps, Fort Bragg, North Carolina, for active duty; he was relieved from active 
duty with the Civilian Conservation Corps effective October 6, 1939, in accordance 
with the change of policy in the administration of that corps and thereafter 
immediately accepted a civilian position as subaltern with the Civilian Conserva- 
tion Corps at the same place; he was transferred from District “A”, Civilian 
Conservation Corps, Fort Bragg, on February 5, 1940, to Company 491, Civilian 
Conservation Corps, Warrenton, Oregon; he was permanently assigned to Com- 
pany 6414, Civilian Conservation Corps, Camp Saddle Mountain SP-11, Seaside, 
Oregon, on August 23, 1940; he resigned his civilian position at the latter camp 
on October 21, 1940, to respond to orders of the Fourth Corps Area, effective 
October 22, 1940, which directed him to proceed from Dallas, North Carolina, 
to Langley Field, Hampton, Virginia, to enter active military service under his 
Reserve commission. From April 7, 1939, until ordered to active duty in 
October 1940, Lieutenant Holland’s permanent address in War Department files 
was Dallas, North Carolina. However, it appears that the orders placing him 
on active duty were mailed from the Office of The Adjutant General, Washington, 
D. C., addressed to him at Company 491, Civilian Conservation Corps, Warrenton, 
Oregon, and were forwarded from that address to Company 6414, Seaside, Oregon. 
Lieutenant Holland has reported for duty under these orders, but has not yet 
received any reimbursement for travel thereunder. 

(2). Case of Captain Peronneau R. Ohaplin, Infantry Reserve. This officer 
prior to April 10, 1937, was a resident of Charlotte, North Carolina; on that 
date he was ordered to active duty with the Civilian Conservation Corps, and 
appears to have been continued on such active duty until August 31, 1939, 
on which date he was on duty with Company 1456, Civilian Conservation. Corps, 
Cathlamet, Washington. On the date last mentioned he was relieved from 
active duty as a Reserve officer to accept employment in a civilian status 
with the Civilian Conservation Corps at the same place; he was employed 
continuously in that status until October 1940; his last duty station with the 
Civilian Conservation Corps was with Company 5428, Civilian Conservation 
Corps, Disston, Oregon ; he servered his connection with the Civilian Conservation 
Corps to respond to War Department orders directing him to proceed from his 
home, Charlotte, North Carolina, to Orlando, Florida, to enter the military 
service under his Reserve commission; War Department files have shown this 
officer’s permanent address as Charlotte, North Carolina, but it apparently was 
known that he was not in that vicinity as he was ordered by the Ninth Corps 
Area to active duty from July 15, 1940, to July 28, 1940, at which time his 
address was given as Company 5428, Civilian Conservation Corps, Disston, 
Oregon. 

It is probable that other cases involving similar questions will arise, and if the 
payment of mileage from Civilian Conservation Corps duty stations is authorized 
in such cases, it is proposed upon verification ofthe facts to amend the active- 
duty orders of the officers concerned in order to allow payment for the travel 
actually performed under the orders. 

An early expression of your views in this connection is requested. 


Section 37a of the National Defense Act, June 4, 1920, 41 Stat. 776, 
provides that: 


To the extent provided for from time to time by appropriations for this 
specific purpose, the President may order Reserve officers to active duty at any 
time and for any period; but except in time of a national emergency expressly 
declared by Congress, no Reserve officer shall be employed on active duty for 
more than fifteen days in any calendar year without his own consent. * * * 
When on active duty he shall receive * * * mileage from his home to his 
first station and from his last station to his home, * * * 


Paragraphs 116c and 118a, Army Regulations 140-5, provide as 
follows: 


ce. At corps area headquarters.—The following records will be maintained at 
corps area headquarters: 

(1) Full name, grade, section, age, date of appointment, date of acceptance, 
Officers’ Reserve Corps serial number, prior commissioned service (active and 
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inactive), and address of each officer under the administrative control of such 


headquarters. 
a ok ” * + a % 


118. * * * a. Change of address.—Prompt notification on W. D., A. G. O. 
Form No. 172 (Personal Report of Reserve Officer) of a permanent or pro- 
longed temporary change of address will be made to The Adjutant Generul 
through military channels. 

In cases of a short temporary change of address, the necessary arrangements 
should be made to have forwarded any orders or communications received 
at the permanent address. Reports covering absence from the United States 
and return thereto will be rendered as provided in paragraph 80. 

The law authorizes payment of mileage to a reserve officer “from 
his home to his first station.” Under section 37 of the National De- 
fense Act, Reserve officers are required to be assigned to sections corre- 
sponding to the various branches of the Regular Army or such 
additional sections as the President may direct. For administrative 
control Reserve officers are under the jurisdiction of the commanders 
of the corps areas in which their permanent residences are located, 
und they are required to be assigned to military units established in 
the particular corps areas. The permanent residence of a Reserve 
officer of record in the headquarters of the corps area in which he is 
assigned, and of record in the office of The Adjutant General, has 
been regarded as the home of the officer within the meaning of the 
law authorizing the payment of mileage, 19 Comp. Gen. 731. Ap- 
pointment in the Officers’ Reserve Corps does not restrict travel or 
residence beyond the jurisdictional limits of the corps area, charged 
with keeping their records, and in which they are assigned, but 
reports of permanent, or prolonged temporary changes of address are 
required to be made to The Adjutant General through military 
channels. 

The Adjutant General on June 16, 1939, File AG 324.5 CCC (6-15- 
39) Misc. M-D, advised commanding generals of all corps areas, that 
orders had been received by the War Department directing the use 
of civilian employees in the Civilian Conservation Corps in the 
positions then occupied by Reserve officers. Members of the Reserve 
Corps, and particularly those who had been detailed to the Civilian 
Conservation Corps, were eligible for appointment to such civilian 
positions, and it was directed that should the Corps Area Commander 
fail to find an eligible Reserve officer, under his own jurisdiction, 
he should employ an eligible applicant awaiting employment in one 
of the other corps areas who had been recommended by his corps area 
commander for CCC duty and who was willing to serve outside of 
his corps area of origin. While not stated, it would appear these two 
Reserve officers were recommended for appointment as civilian em- 
ployees in the Civilian Conservation Corps by their commanding 
officer in the Fourth Corps Area and that they were employed by the 
commanding officer in the Ninth Corps, with the knowledge and 
approval of the War Department. The situation of these officers is 
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similar to that of Second Lieutenant Robert R. Ellis, Infantry Re- 
serve, United States Army, considered in B-—17663, July 16, 1941, 
wherein it was held that: 


* * * While the term “home” used in the statute will ordinarily be 
interpreted as the permanent address of record, where the officer is employed 
in a civilian capacity by the Government, it may be held to include, also, 
the place where he is required by the Government to perform services in his 
civilian capacity when ordered to active duty as an officer of the Reserve if 
he in fact travels from that place to the assigned active duty and was not at 
his home of record during any portion of the time immediately preceding his 
orders to active duty. Of course mere temporary absence from the permanent 
address of record, for the personal convenience and pleasure of the officer, as 
distinguished from an absence made necessary by an official assignment for 
performance of public duty, would not increase the rights of the officer, such 
travel not being covered by the orders. 


In the circumstances appearing these Reserve officers, if their 
orders be now amended to direct travel from their places of employ- 
ment in the Civilian Conservation Corps may be regarded as travel- 
ing from their homes for the purpose of computing mileage to their 
first stations if the original orders were in fact received by them at 
such places, and travel was performed from such places to their first 
military post. Your questions are answered accordingly. 








































(B-18411) 


ACTIVE MILITARY AND NAVAL SERVICE OF DISTRICT OF COLUMBIA 
POLICEMEN, FIREMEN, AND TEACHERS—INCLUSION FOR RETIRE- 
MENT AND AUTOMATIC PROMOTION PURPOSES 


Military or naval service rendered by policemen, firemen and teachers of the 
District of Columbia pursuant to the Selective Training and Service Act 
of 1940 or Public Resolution No. 96 of August 27, 1940, may not be counted 
in computing longevity for retirement under statutes applicable to such 
personnel, and, therefore, they are not required or authorized to contribute 
to their retirement funds, either currently while in the military or naval 
service or upon restoration to their civilian positions, for the period of 
such service. 

District of Columbia policemen, firemen, and teachers who render military or 
naval service pursuant to the Selective Training and Service Act of 1940 
or Public Resolution No. 96 of August 27, 1940, are entitled, if and when 
restored to their civilian positions in accordance with the provisions of 
said statutes upon completion of the military or naval service required 
thereunder, to be restored with the automatic grade or salary to which they 
rose have been advanced had their military or naval service been civilian 
service. 


Comptroller General Warren to the Acting President, Board of Commissioners, 
District of Columbia, July 24, 1941: 


The late President, Board of Commissioners, District of Columbia, 
submitted for my consideration the matters presented in his letter 
of June 24, 1941, as follows: 


The Commissioners of the District of Columbia are desirous of determining 
the retirement deductions and longevity status of members of the Police and 
Fire Departments, and Public School teachers called to active military service 
pursuant to the act of August 27, 1940, and the Selective Training and Service 
Act of September 16, 1940. 
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Under the act of July 1, 1930 (46 Stat. 839) privates in the Police and Fire 
Departments are entitled to longevity increases until they reach the maximum 
of the grade. Under the act, “privates enter the service at the basic salary of 
$1,900.00 per annum, with annual increases of $100.00 in salary for five years, 
or until a maximum salary of $2,400.00 is reached.” 

Under Section 5 of this act, 344% of the monthly salaries of the members 
are deducted for the benefit of the Policemen and Firemen’s Relief, and by 
Section 6, the Commissioners of the District of Columbia are empowered to 
determine and fix the amount of pension relief. Other allowances are provided 
by the act of September 1, 1916, as amended. 

At the present time, there are eight members of the Metropolitan Police 
Department who are, or shortly will be, in selective training and who are 
receiving salaries below the maximum of the grade for privates. A number 
of privates in the Fire Department will be similarly affected. In the case of a 
detective sergeant who entered the military service and was placed in a 
furlough or leave without pay status, inquired as to whether as a member of 
the Metropolitan Police Department he could deposit the customary 314% 
of his salary to the retirement fund in order to enjoy the benefits accruing 
from that fund, as well as longevity placement on return to the service. On 
this point, the Corporation Counsel, under date of February 6, 1941, held: 

“The granting of military leave to a member of the Police Department without 
pay is only a temporary separation from the service and not such a ‘separation’ 
as referred to in the foregoing provision of law. It seems only fair that a 
member while in the military service should not be compelled to contribute to 
the Police and Firemen’s Retirement and Relief Fund, as he undoubtedly receives 
benefits by reason of military service and does not require or receive benefits 
from the Relief Fund. It would therefore appear that your opinion is correct. 
On the other hand, it would not be fair to take into consideration the period 
of time such member was on military leave and give him credit for that period 
in allowing him benefits under the retirement law for the Police Department. 
For example, assuming that a man has reached the age of fifty-five years and 
had twenty-five years active service in the Police Department, two years of such 
time having been spent in the military service, he would not have paid into the 
fund the same amount as a member who had not been absent on military leave 
and had served twenty-five years in the Police Department. Accordingly, upon 
his return to active police duty, a member who wishes to obtain credit for the 
period of time he was absent on military duty should be required to pay into 
the Policemen and Firemen’s Relief Fund the amount which would have been 
deducted from his salary had he been actively serving in the Police Department.” 

It should be noted that the 344% deductions from salaries of members of 
the Police and Fire Departments since the repeal of the Policemen and Fire- 
men’s Relief Fund by the Permanent Appropriations Repeal Act of June 26, 
1984 (48 Stat. 1224) have been deposited to the credit of the miscellaneous 
revenues of the District of Columbia, and since that time direct appropriations 
have been made to pay the benefits accruing under the act of September 1, 1916, 
as amended. 

The act of July 1, 1930, provides “that no annual increase in salary shall be 
paid to any person who, in the judgment of the Commissioners of the District 
of Columbia, has not rendered satisfactory service.” Under the circumstances, 
there is some question as to whether the Commissioners would be authorized to 
restore privates who are in active military training who have not reached the 
maximum salary of the grade upon their return to service in the departments 
at a higher salary than they were receiving when they began training. On this 
point, I am enclosing copy of an opinion of the Corporation Counsel, which 
was approved by the Commissioners June 2, 1941. 

The Public School teachers of the District of Columbia are in somewhat 
similar position with respect to retirement deductions and longevity increases 
under the act of January 15, 1920 (41 Stat. 387) as amended by the act of 
June 11, 1926 (44 Stat. 727) providing for the retirement of public school 
teachers in the District of Columbia. The latter act provides for the retention 
of deductions from the salary, for investment of these funds, and the uitimate 
payment to the teacher upon retirement of an annuity computed in accordance 
with the provisions of the act. © 

The Teachers’ Salary Act of June 4, 1924 (43 Stat. 367) as amended by the 
act of April 10, 1936 (49 Stat. 1194) provides $100.00 annual increase in salary 
of public school teachers and certain other employees, which no doubt will be 
held in abeyance until they return to positions formerly occupied by them. 
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When they return to such duty, of course, the question will immediately be 
raised as to whether or not they are entitled to longevity placement accruing 
while in the military service. 

In view of the foregoing, the Commissioners would appreciate your early 
advice on the following questions: 

(1) Whether members of the police and fire departments called into military 
service pursuant to law are required to pay into the Policemen and Firemen’s 
Relief Fund monthly during such period of training the 3% percent normally 
required to be deducted from their basic salaries ; 

(2) If the answer to the first question is in the negative, whether upon their 
return to duty they are required to pay into the fund a lump sum amount equal 
to 314% of their basic salaries for the number of months during which they 
were in the military service; 

(3) If the answer to the first question be in the negative, and the answer 
to the second be in the affirmative, then would it be proper to permit payment 
monthly during the period while in the military service ; 

(4) If the answers to questions 1 and 2 are both in the negative, whether 
the period during which such members were on military leave shall be included 
in computing the service of such member in his department for the purpose 
of determining his eligibility for voluntary retirement ; 

(5) Whether privates of the police and fire departments are entitled, upon 
return to duty in their departments, to occupy the positions formerly held by 
them at the annual salary increases which they would have received had they 
remained in the service; 

(6) Whether public school teachers and officials called into active military 
service pursuant to law would be required during their training to pay into the 
Teachers’ Retirement Fund monthly the usual retirement deductions required to 
be made from their salary ; 

(7) Whether public school teachers and officials called into military service 
pursuant to law would be required upon their return to the Public Schools to pay 
into the Teachers’ Retirement Fund the usual retirement deductions required to 
be made from their salary before they would be entitled to receive the benefits of 
such services under the acts relating to the retirement of public school teachers 
and officials ; 

48) Whether the public school teachers and officials upon return to the positions 
formerly held by them in the public schools would be entitled to longevity place- 
ment corresponding to that which they would have received had they not been 
called into the military service. 


Section 8 of the Selective Training and Service Act of 1940, approved 
September 16, 1940, 54 Stat. 890, provides in pertinent part as follows: 


Sec. 8. (a) Any person inducted into the land or naval forces under this Act 
for training and service, who, in the judgment of those in authority over him, 
satisfactorily completes his period of training and service under section 3 (b) shall 
be entitled to a certificate to that effect upon the completion of such period of 
training and service, which shall include a record of any special proficiency or 
merit attained. In addition, each such person who is inducted into the land or 
naval forces under this act for training and service shall be given a physical 
examination at the beginning of such training and service and a medical statement 
showing any physical defects noted upon such examination ; and upon the comple- 
tion of his period of training and service under section 3 (b), each such person 
shall be given another physical examination and shall be given a medical state- 
ment showing any injuries, illnesses, or disabilities suffered by him during such 
period of training and service. 

(b) In the case of any such person who, in order to perform such training aud 
service, has left or leaves a position, other than a temporary position, in the em- 
ploy of any employer and who (1) receives such certificate, (2) is still qualified 
to perform the duties of such position, and (3) makes application for reemploy- 
ment within forty days after he is relieved from such training and service— 

(A) if such position was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be re- 
stored to such position or to a position of like seniority,-status, and pay ; 

* = a = * 7 * 


(c) Any person who is restored to a position in accordance with the provisions 
of paragraphs (A) or (B) of subsection (b) shall be considered as having been 
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on furlough or leave of absence during his period of training and services in the 
land or naval forces, shall be so restored without loss of seniority, shall be entitled 
to participate in insurance or other benefits offered by the employer pursuant to 
established rules and practices relating to employees on furlough or leave of ab- 
sence in effect with the employer at the time such person was inducted into such 
forces, and shall not be discharged from such position without cause within one 
year after such restoration. 

(d) Section 3 (c) of the joint resolution entitled “Joint Resolution to strengthen 
the common defense and to authorize the President to order members and units 
of reserve components and retired personnel of the Regular Army into active mili- 
tary service,” approved August 27, 1940, is amended to read as follows: 

“(c) Any person who is restored to a position in accordance with the provisions 
of paragraphs (A) or (B) of subsection (b) shall be considered as having been 
on furlough or leave of absence during his period of active military service, shall 
be so restored without loss of seniority, shall be entitled to participate in insur- 
ance or other benefits offered by the employer pursuant to established rules and 
practices relating to employees on furlough or leave of absence in effect with the 
employer at the time such person was ordered into such service, and shall not be 
discharged from such position without cause within one year after such 
restoration.” 

The retirement of policemen and firemen of the District of Columbia 
is controlled by section 12 of the act of September 1, 1916, 39 Stat. 718, 
and section 5 of the act of July 1, 1930, 46 Stat. 839. The earlier law 
appears to be a codification, or reenactment of a number of earlier laws 
granting various retirement benefits. See the acts of February 25, 
1885, 23 Stat. 316, 317; June 11, 1896, 29 Stat. 404; February 28, 1901, 
31 Stat. 820; March 1, 1905, 33 Stat. 821; March 31, 1906, 34 Stat. 95; 
February 27, 1907, 34 Stat, 1003; May 26, 1908, 35 Stat. 296; and 
March 4, 1909, 35 Stat. 1066. 

The retirement of teachers of the public schools of the District 
of Columbia is controlled by the act of January 15, 1920, 41 Stat. 387, 
as amended by the act of June 11, 1926, 44 Stat. 727. 

In none of the retirement statutes applicable to policemen, firemen, 
or teachers of the District of Columbia is there any provision express 
or implied authorizing the counting of military or naval service in 
computing longevity for retirement purposes, or which authorizes the 
purchase of such service for retirement purposes at the option of 
the policemen, firemen, or teachers through deposit of retirement 
deductions that otherwise would have been made except for such mili- 
tary or naval service. Compare the provisions of section 5 of the Civil 
Retirement Act of May 29, 1930, 46 Stat. 472, which expressly au- 
thorizes the inclusion of “periods of honorable service in the Army, 
Navy, Marine Corps, or Coast Guard of the United States” and 
provides that— 

* * * in the case of an employee, however, who is eligible for and elects 
to receive a pension under any law, or retired pay on account of military or 
naval service, or compensation under the War Risk Insurance Act, the period 
of his military or naval service upon which such pension, retired pay, or com- 
pensation is based shall not be included, but nothing in this act shall be so 
construed as to affect in any manner his or her right to a pension, or to retired 


pay, or to compensation under the War Risk Insurance Act in addition to the 
annuity herein provided. 


In view of this express provision in the Civil Retirement Act which 
tends to evidence the fact that when the Congress intends military or 
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naval service to be included in determining retirement benefits of 
civilian employees it expressly so provides, and in the absence of a 
corresponding provision in any statute applicable to policemen, fire- 
men, or teachers of the District of Columbia, it is the view of this 
office that under existing laws the counting of such military or naval 
service as may be rendered under the Selective Training and Service 
Act or Public Resolution No. 96 of August 27, 1940, 54 Stat. 858, is 
not a benefit coming within contemplation of the phrase, “benefits 
offered by the employer pursuant to established rules and practices 
relating to employees [ policemen, firemen, and teachers] on furlough 
or leave of absence in effect with the employer at the time such person 
was inducted into such forces,” appearing in the Selective Training 
and Service Act and Public Resolution No. 96, supra. Neither could 
the counting of military or naval service toward retirement reasonably 
be regarded as a right of “seniority” which is saved by said statutes. 
Furthermore, military or naval service may give rise to claims for 
pensions or retirement pay as a member of the military or naval 
forces of the United States, which fact, in the absence of a specific 
statute on the subject, similar to that contained in the Civil Retire- 
ment Act, tends to strengthen the stated view. It follows, therefore, 
that policemen, firemen, and teachers of the District of Columbia are 
not required or authorized to contribute to their retirement funds 


either currently while in the military or naval service, or upon 
restoration to their civilian positions, for the period of military or 
naval service. 

The act of July 1, 1930, 46 Stat. 839, so far as it relates to automatic 
increases in compensation of policemen and firemen, provides as 
follows: 


That the annual basic salaries of the officers and members of the Metropolitan 
police force shall be as follows: * * privates, a basic salary of $1,900 per 
year, with an annual increase of $100 ta salary for five years, or until a maximum 
salary of $2,400 is reached. All original appointments of privates shall be made 
at the basic salary of $1,900 per year, and the first year of service shall be 
probationary. 

Sec. 2. That the annual basic salaries of the officers and members of the fire 
department of the District of Columbia shall be as follows: * * * privates, 
a basic salary of $1,900 per year, with an annual increase of $100 in salary for 
five years, or until a maximum salary of $2,400 is reached. All original appoint- 
ments of privates shall be made at the basic salary of $1,900 per year, and the 
first year of service shall be probationary. 

* ” = . » * * a 

Sec. 4. That no annual increase in salary shall be paid to any person who, 
in the judgment of the Commissioners of the District of Columbia, has not 
rendered satisfactory service, and any private who fails to receive such annual 
increase for two successive years shall be deemed inefficient and forthwith 
removed from the service by the commissioners: * * 


The act of June 4, 1924, 43 Stat. 367, fixing the salaries of teachers 
of the public schools of the District of Columbia, prescribes a number 
of classes with a minimum and maximum salary rate for each class, 
and provides for “an annual increase in salary of $100” for a varying 
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number of years. The act further provides in section 6 (q) and 
section 7, respectively, 43 Stat. 373, as follows: 


* * * That in crediting experience in teaching of any person who has been 
absent from his duties as a teacher because of military service the said board 
is hereby authorized to include naval, military, or other service with the armed 
forces of the United States Government or its allies as the equivalent of teaching 
experience: * * * 


ArticLte V.—METHop OF PROMOTION OF HMPLOYEES 


Seo. 7. That on July 1, 1925, and on the first day of each fiscal year thereafter, 
if his work is satisfactory, every permanent teacher, school officer, or other 
employee shall receive an annual increase in salary within his salary class or 
position as hereinbefore provided without action of the Board of Education. 


Both the Selective Training and Service Act of 1940, approved Sep- 
tember 16, 1940, and Public Resolution No. 96, dated August 27, 1940, 
expressly provide that employees “shall be so restored without loss of 
seniority.” In decision of May 20, 1941, 20 Comp. Gen. 789, wherein 
was considered a similar question relating to employees of the Postal 
Service entitled to automatic promotions, it was stated— 

Advancement in automatic grade and salary rate based on length of service 
is a form of benefit based on seniority. If the employees were not advanced 
upon their return to their civilian positions based upon length of service while 
in the military service, they would lose seniority, that is, their relative standing 
with those employees who remained in their civilian positions. Also, the quoted 
provision from the Selective Training and Service Act and the corresponding 
provision in Public Resolution of August 27, 1940, may be considered in the light 
of the provisions of section 107 and the last part of section 818, Title 39, U. 8. 
Code, specifically authorizing the counting of military service in the World War 
in determining the advancement of regular and substitute postal employees. 

Accordingly, referring to the concluding paragraph of your letter, no adminis- 
trative action making adjustments in grade and salary rate of postal employees 
should be taken during the absence of the employees on military duty, the bene- 
fits of the Selective Training and Service Act and Public Resolution of August 
27, 1940, being available only upon restoration to civilian positions. However, 
upon restoration to their civilian positions under the terms and conditions of 
said statutes, regular postal employees may be advanced to the grade and salary 
rate to which they would have been advanced had their military service been 
in the postal service in accordance with existing laws and regulations. 

What was stated in the decision just quoted is particularly appli- 
cable to teachers of the public schools of the District of Columbia who 
are expressly authorized by law to count military and naval service 
in computing longevity for the purpose of automatic promotions. 
See 7 Comp. Gen. 266. Although there is no corresponding express 
provision applicable to policemen and firemen of the District of Co- 
lumbia I think that the words, “shall be restored without loss of 
seniority,” appearing in the Selective Training and Service Act of 
1940, and Public Resolution No. 96 of August 27, 1940, manifest a 
clear intention on the part of the Congress that the right granted by 
law to Federal or District of Columbia employees to automatic pro- 
motions based on length of service, should not be disturbed or affected 
by the military or naval services rendered under said Selective Train- 


ing and Service Act of 1940 and Public Resolution No. 96, and that 
470350™—42———7 
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if and wherf restored to their civilian positions in accordance with the 
provisions of said statutes upon completion of the military or naval 
service required under said statutes they should be restored with the 
automatic grade or salary to which they would have advanced had 
their military or naval service been as civilian officers or employees. 

In the light of the foregoing, questions (1), (2), and (4) are an- 
swered in the negative, making it unnecessary to answer question 
(3); question (5) in the affirmative; questions (6) and (7) in the 
negative; and question (8) in the affirmative. 














































(B-18638) 


DOUBLE COMPENSATION LIMITATIONS—APPLICABILITY TO RETIRED 
ARMY ENLISTED MEN 


Retired Army enlisted men are not subject to the dual compensation limita- 
tions of the acts of July 31, 1894, May 10, 1916, and June 30, 1932, except 
that under the latter act an Army enlisted man retired on account of service 
as a commissioned officer during the World War who accepts a civilian 
position must have his retired pay reduced to a rate not in excess of the 
rate he would have received if he had retired on enlisted service, only, if the 
combined rate of the salary of the civilian position and the retired pay 
computed on account of commissioned service would exceed $3,000 per 
annum. 

A retired Army enlisted man whose retired pay is so reduced as to exclude the 
benefit he acquired under the act of June 6, 1924, to be retired as a warrant 
officer on account of having served as a commissioned officer during the 
World War, may be employed as a military instructor in the District of 
Columbia public schools even though the salary rate of the civilian position 
and his reduced retired pay exceeds the $3,000 per annum limitation of 
section 212 of the act of June 30, 1932. 


Comptroller General Warren to the Acting President, Board of Commissioners, 
District of Columbia, July 24, 1941: 


The late president, Board of Commissioners, submitted for my 


consideration the matter presented in his letter of July 5, 1941, as 
follows: 


The superintendent of schools has requested that there be submitted to your 
office for consideration the question as to whether Captain Elijah Reynolds, 
United States Army, retired, who at the time of his retirement was an enlisted 
man in the United States Army, may be appointed as military instructor in 
the public schools of the District of Columbia, regardless of retirement pay 
and compensation that he will receive as such instructor from the District 
Government. 

The Superintendent states that: 

“The necessity for this ruling results from the fact that several of our 
military instructors are being ordered to report for one year’s active duty 
with the regular army beginning on or about February 7, 1941, making it 
necessary for the school officers to fill their positions temporarily. It is most 
desirable that an opinion from the Comptroller General should be rendered 
as soon as possible as these appointments should take effect immediately on the 
departure of the instructors involved.” 

There is also quoted below a letter received from the Finance Department of 
the United States Army, dated December 19, 1940, relative to the rights of 
Captain Reynolds to receive his retirement pay and at the same time be em- 
ployed by the District Government, indicating that it would not be in violation 
of the dual employment statutes: 






DECISIONS O¥ THE COMPTROLLER GENERAL 73 


“1. The records of this office show that you were retired as a master sergeant, 
and under the provision of section 8, act of June 6, 1924 (43 Stat. 472; U. S. C. 
10; 981), you are receiving the retired pay of a warrant officer on account of 
having served as a commissioned officer during the World War. Retired en- 
listed men, retired for any cause, are exempted from the acts of July 31, 1894 
(28 Stat. 205), as amended, and May 10, 1916 (39 Stat. 120). In this connection 
attention is invited to the act of May 31, 1924 (43 Stat. 245). 

“2. Attention is further invited to the decision of the Comptroller General 
(13 Comp. Gen. 60), which reads as follows: 

“*The National Recovery Administration may employ retired enlisted person- 
nel, who have been retired on enlisted service only, and fix their rates of com- 
pensation for such civilian service on the same basis as that for any other 
officer or employee without restriction other than the value of the services 
and such employees would be entitled to continue to receive their retired pay.’ 

“3. Attention is further invited to the decision of the Comptroller General 
(12 Comp. Gen. 38), wherein it is stated as follows: 

“In application of section 212 of the act of June 30, 1932 (47 Stat. 406), 
limiting the combined rate of compensation in the civilian position and retired 
pay for or on account of commissioned service to $3,000 per annum, retired 
pay of enlisted men on account of commissioned service under the terms of the 
act of June 6, 1924 (43 Stat. 472), should not be reduced below that which 
they would have received had they only enlisted service.’ 

“4. In view of the fact that you were retired as a retired enlisted man and 
on account of having served as a commissioned officer during the World War, 
you are entitled to your commissioned rank and the retired pay of a warrant 
officer. There is no restriction of law which prohibits you from holding any 
position, the only reservation is that your retired pay will be reduced from 
the pay of a warrant officer to the pay of a master sergeant.” 

In your decision of December 29, 1938 (18 Comp. Gen. 573), there was 
quoted section 204 of the act of June 30, 1932 (47 Stat. 404), which provides: 

“That no such person heretofore or hereafter separated from the service of 
the United States or the District of Columbia under any provision of law or 
regulation providing for such retirement on account of age shall be eligible 
again to appointment to any appointive office, position, or employment under the 
United States or the District of Columbia: Provided further, That this section 
shall not apply to any person named in any Act of Congress providing for the 
continuance of such person in the service.” 

In this case there is involved the proposed employment of a retired army 
officer whose rank is to be reduced from warrant officer to that of master 
sergeant, and this fact, of course, distinguishes it from the case considered 
by you under date of December 29, 1938. 

The Commissioners have been advised by the Finance Department of the 
War Department that Captain Reynolds will receive retired pay of $133.87 
per month, and it is proposed to pay him a salary of $1,800 per annum as 
military instructor in the public schools. There are several teachers in the 
publie schools now receiving salaries ranging from $1,600 to $2,800 who are also 
acting as military instructors. In order to employ, a few years ago, a retired 
officer of the United States Army, it was necessary to obtain special legisla- 
tion. See act of June 4, 1985 (49 Stat. 320). 

In view of the fact that the proposed salary and the present retirement pay 
exceed the $3,000 limitation imposed by section 212 of the Economy Act of 
June 30, 1932, it is requested that you advise the Commissioners whether they 
are authorized to accept the services of Captain Reynolds, and appoint him in 
the public school system at a salary which, together with his retired pay, would 
exceed $3,000. 


The view expressed by the Finance Department, United States 
Army, to the effect that retired enlisted men of the Army are not 
subject to any of the dual compensation statutes—except that under 
the provisions of section 212 of the act of June 30, 1932, 47 Stat. 
406, an enlisted man of the Army retired on account of service 
as a commissioned officer during the World War who accepts a 
civilian position must have his retired pay reduced to a rate not 
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in excess of the rate he would have received if he had been retired 
upon the basis of enlisted services, only, if the combined rate of 
the salary of the civilian position and the retired pay computed on 
account of commissioned service would exceed $3,000 per annum— 
appears to be correct. 12 Comp. Gen. 37. 

Section 204 of the act of June 30, 1932, 47 Stat. 404, prohibiting the 
reemployment of personnel retired for age relates only to civilian 
personnel retired under laws applicable to civilian personnel and does 


not prohibit the employment in a civilian position of a retired 
enlisted man of the Army. 


Referring to the penultimate paragraph of the letter, supra, it is 
understood that the amount of $133.87 per month is the rate of 
retired pay to which Captain Reynolds would be entitled as a retired 
enlisted man excluding the benefit he acquired under the act of 
June 6, 1924, 43 Stat. 472, to be retired as a warrant officer on 
account of having served as a commissioned officer during the World 
War. If that be the fact, there would be no legal objection to his 
employment as military instructor in the public schools of the 
District of Columbia even though the salary rate of the civilian posi- 
tion and his reduced retired pay exceed $3,000 per annum. 


(B-17876) 


RESETTLEMENT PROJECT PROPERTY—PAYMENTS IN LIEU OF STATE 
AND LOCAL TAXES 


The payments in lieu of taxes authorized to be made to local tax units on 
resettlement project property under section 2 of the act of June 29, 1936, 
are required by the statute to be based upon “the cost of the public or 
municipal services to be supplied * * * taking into consideration the 
benefits to be derived by * * * taxing unit from such project,” and 
may not be determined merely by applying the established tax rate of the 
district in which the property is located to the appraised value of the prop- 
erty as fixed by the Farm Security Administration. 

Where it is clearly stated in the agreement, or in an administrative certificate 
accompanying the agreement, that the amount to be paid under authority 

of section 2 of the act of June 29, 1936, to local taxing units in lieu of 
taxes on resettlement project property is based on or is less than the actual 
cost of the public or municipal services to be supplied less the benefits 
accruing to the taxing unit from the project, this office will not ordinarily 
question the amount so determined nor require the itemization of the 
costs considered in arriving at the amount fixed in the agreement. 


Comptroller General Warren to the Secretary of Agriculture, July 25, 1941: 
I have your letter of June 12, 1941, as follows: 


In connection with the payment of sums in lieu of taxes pursuant to section 2 
of the act of June 29, 1986 (49 Stat. 2036; 40 U. S. C. 482 (Supp. V, 1939)), the 
Farm Security Administration has received a number of requests from your 
office “that there be furnished for filing with the contract a break-down and cost 
of the items of the public or municipal services rendered to the Government.” 
Thus, in Mr. McGinn’s letter of October 23, 1940 (his file A-TBR-CBE), it is 
requested that such information be furnished with respect to an agreement for 
a payment in lieu of taxes, covering the period from August 1, 1988, to July 31, 
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1939, inclusive, entered into with School District No. 52, Polk County, Minn., on 
August 1, 1938. 

It is noted that the information is requested in order that “a proper examination 
and audit may be made.” Since it is, of course, not possible to furnish a “break- 
down” of the cost of every item of service which is furnished by the school 
district to the project and to the inhabitants thereof, so that an audit can be 
made of each such item, it is assumed that what is desired is an explanation 
of the basis upon which the payment provided for in the agreement was 
determined. 

The payment was computed under the so-called “property valuation method.” 
That is, the duly established tax rate of the district was applied to the appraised 
valuation of the project property lying within the jurisdictional limits of the 
district, as determined by the Farm Security Administration. The appraised 
valuation was found to be $1,314, and the tax rate for the district for the 
period covered by the agreement was 10.335 mills on the dollar. The product 
of the two figures, $13.58, is the amount of the payment provided in the 
agreement. 

With respect to the computation of payments in lieu of taxes, the Farm 
Security Administration points out the following matters: 

(1) The primary functions of local government are the provision of highways, 
police and fire protection, schools, and facilities pertaining to health, etc. The 
benefits of governmental expenditures for these purposes are ordinarily widely 

, and there appears to be no real basis by which the specific “cost” of a 
particular service can be allocated among the citizens of a governmental unit 
who are benefitted thereby. Even in the case of schools, where, by dividing 
costs by the number of pupils, an apparent cost per capita is obtained, there are 
obvious discrepancies between the actual costs to a governmental unit and the 
costs so computed. 

(2) The benefits derived from local governmental services are difficult to 
isolate and measure, and the per capita comparison basis for measuring benefits 
is consequently an unreal approach to measuring costs. For example, if the 
owner of a large and valuable industrial property, who may have a small family, 
paid for public services on a per capita basis, he would pay less toward the 
costs of government than the factory worker living with a large family in poor 
quarters. The factory owner, however, demands and receives protection for 
his property, as well as other governmental services, to a far greater extent 
than the workman. The benefits to the community of educating the workman’s 
children and the value to the employer’s property of adequate school buildings 
and other public facilities illustrate the complicated nature of determining benefits 
offered by governmental units. 

(8) The property valuation method fits into local financing and accounting 
methods and thus simplifies administration. Financing by a local government 
is built around the exigencies of the property tax system, and surpluses and 
deficits are automatically provided for in the rate of property tax levy. By bas- 
ing payments in lieu of taxes on the tax rate, surpluses in the local treasury make 
possible reductions in rates, which are taken advantage of when payments are 
made by the Farm Security Administration, and local officials and taxpayers 
universally accept this method as the proper one for apportioning public costs. 
Any other device is confusing and unintelligible to them when money received 
is to be allocated to various tax funds. Property taxes are the principal and 
most common method of spreading local public costs. 

The opinion of the solicitor of this Department in connection with this mat- 
ter, a copy of which is enclosed, indicates that it is his opinion that, in ascer- 
taining what the “cost of the public or municipal services” is, the act of June 
29, 1986, supra, permits the determination to be based either on the benefits 
to the project considered as real property or, in the alternative, on the benefits 
to the project inhabitants; that is, that it is permissible to make the determina- 
tion on a property valuation or on a per capita basis. 

The Farm Security Administration desires to adopt the former approach, 
and makes several pertinent observations in support of its position. The tra- 
ditional and most accurate method would be that utilized in the normal taxing 
systems of the local governmental units involved. That is to say, the taxing 
units raise, through taxation, the sums necessary to pay the costs of the services. 
Allocation of such taxes among the citizens is made on the basis of the value 
of the property served. While it has always been recognized that this proration 
is, at best, a necessary approximation and can never represent an exact 
division of the cost of the services, it has further been recognized that it is the 
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most feasible method from a practicable standpoint. It is certainly far more 
accurate and just than a proration by means of dividing costs among all the 
persons residing in the unit on a per capita basis, without relation to other 
factors. This method would, moreover, more adequately reflect any reduction 
in payments because of benefits derived by the local government from the project 
than would a per capita cost determination. 

The Farm Security Administration further informs me that such property 
valuation method has proven to be far more economical in operation than the 
per capita method. Thus, during the period covered by the agreement with 
the above-mentioned school district, there were 18 pupils, including 2 project 
children, enrolled in the district school, and the total cost to the district of 
supplying educational services was $708.06, or $39.34 per pupil. On a per capita 
basis, the payment in lieu of taxes would have been $78.68, which is $65.10 
more than the Government actually paid. Similarly, on a payment of $590.87 
to Rio Grande County, Colorado, covering public and municipal services sup- 
plied during the calendar year 1940, the Farm Security Administration was able 
to effect a saving of $1,462.63—over 247%—by the use of the property valuation 
method. With respect to the other taxing units listed in Mr. McGinn’s letter 
of October 23, 1940, and to those listed in Mr. York’s letter of October 25, 
1940 (his file A~TVR-CE), which are typical of the taxing units to which 
payments have been made, no payment was in excess of the payment which 
would have been made on a per capita basis, and savings up to over $16,000 
in a single payment, in the case of the payment to Prince Georges County, 
Maryland, resulted from the adoption of the property valuation method of 
computation. In all of these instances, it was impossible to estimate the bene- 
fits derived by the local units from the projects involved. 

The savings under the property valuation method are readily understand- 
able. Only a portion of the total costs of local government are raised by taxes 
levied on real property, the remainder being derived from various sources, includ- 
ing income from investments, allocations by the State and Federal Governments, 
and taxes levied on personalty, occupations, amusements, and gasoline, etc. Then, 
too, the Farm Security Administration is able to, and does, deduct homestead 
and other exemptions on project property held by rehabilitation clients in pos- 
session under purchase contracts. If the payments were made on the basis 
of a per capita apportionment of the actual costs of government, the Farm 
Security Administration would have to include in the payments part of the costs 
of government not raised through taxes levied on real property, and it would 
not be able to claim the above-mentioned exemptions. Furthermore, the taxes 
paid by clients on other than real property do reflect, to some extent, the bene- 
fits to local units from the projects, and result in a reduction in the amounts 
to be paid by the Government when the payments are computed on a property 
valuation basis. 

During the first two years the act of June 29, 1936, supra, was in effect, 
the payments were computed either on a per capita basis or on a property valua- 
tion basis, whichever resulted in a lesser amount. Computations on a per capita 
basis, however, involved the compilation of a vast amount of statistics. Because 
of the fluctuation, from month to month, of the number of persons on each 
project, the administrative expense of gathering these statistics was very high 
and, with the increase in the number of requests for payment received, became 
almost prohibitive. Since, in the vast majority of cases, the per capita method 
would have resulted in larger payments than under the property valuation 
method, it was felt that the extra administrative expense which would be 
necessary jn continuing such a comparison in each instance was not justified. 

Your opinion is requested, therefore, as to whether objection need be raised 
by your office to the utilization of the property valuation method in computing 
the payments made under the act of June 29, 1936, supra. 


Section 2 of the act of June 29, 1936, 49 Stat. 2036, provides: 


Upon the request of any State or political subdivision thereof, or any other 
local public taxing unit, in which any such project, described in section 1, has 
been or will be constructed, the Resettlement Administration is authorized to 
enter into an agreement, and to consent to the renewal or alteration thereof, 
with such State or political subdivision thereof, or other local taxing unit, 
for the payment by the United States of sums in lieu of taxes. Such sums 
shall be fixed in such agreement and shall be based upon the cost of the public 
or municipal services to be supplied for the benefit of such project or the per- 
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sons residing on or occupying such premises, but taking into consideration the 
benefits to be derived by such State or subdivision or other taxing unit from 
such project. 

While the property valuation basis, in a majority of cases, may offer 
« simpler method of arriving at the amounts to be paid in lieu of 
taxes and may in some cases even result in payment of lesser amounts 
than by other methods, it must not be overlooked that the statute itself 
prescribes the basis for fixing the payments in lieu of taxes, that is, 
the amounts to be paid must be based upon “the cost of the public or 
municipal services to be supplied * * * taking into considera- 
tion the benefits to be derived by * * * taxing unit from such 
project.” The act also provides, however, that the sums to be paid 
shall be fixed in the agreements between the Secretary of Agriculutre 
(as successor to the Resettlement Administration) and the taxing 
units. Hence, the responsibility for taking into consideration the fac- 
tors required by the statute must necessarily be primarily that of the 
Secretary of Agriculture. 

Consequently, where it is clearly stated in the agreement, or in an 
administrative certificate accompanying the agreement, that the amount 
to be paid in lieu of taxes is based on or is less than the actual cost 
of the public or municipal services to be supplied less the benefits 
accruing to the taxing unit from the project, this office will not ordi- 
narily be required to question the amount so determined and will not 
require the itemization of the costs considered in arriving at the amount 
fixed in the agreement. 

In the absence of other objection, the amounts fixed in agreements 
for payments in lieu of taxes executed prior to the date of this decision 
will be presumed to have been computed upon the basis provided for in 
the statute, and previous requests for itemization with respect to said 
agreements may be disregarded. 


(B-18169) 


RETIREMENT—FOREIGN SERVICE—EFFECT OF AMENDATORY ACT 
ON PRIOR ANNUITIES 


Since the legal effect of the act of May 13, 1941, was to repeal the provisions of 
section 26 (d) of the act of April 24, 1989, with respect to the deferred or 
reduced annuity of Foreign Service officers retired below the age of 60 
years, there is no authority to continue to make such reduced or deferred 
annuity payments after August 1, 1941, the effective date of the 1941 act, 
but, as there appears to have been no intention to deprive the officers of 
retirement benefits, their annuities may be computed from August 1, 1941, 
and not retroactively to date of retirement, under and in accordance with 
the amended section 26 (d). 


Comptroller General Warren to the Secretary of State, July 26, 1941: 
There has been considered your letter of June 21, 1941, as follows: 


By the act approved May 13, 1941 (Public, No. 69, 77th Cong., ch. 115, 1st sess.), 
amending the act entitled “An Act to amend the Act entitled ‘An Act for the 
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grading and classification of clerks in the Foreign Service of the United States 
of America, and providing compensation therefor, approved February 23, 1931, 
as amended” certain changes in the requirements for Foreign Service retirement 
are made in section 26 (d) of the act of February 23, 1931, as amended by the 
act of April 24, 1939. Two copies of the act of May 13, 1941, which becomes 
operative on August 1, 1941, are enclosed. 

In section 26 (d) of the act of April 24, 1939 (53 Stat. 585) it is provided, in 
part, that an officer below the age of 60 years who has rendered at least 80 
years of actual service, exclusive of extra credit for service at unhealthful 
posts as provided in paragraph (k), may be retired at his own request and elect 
to receive either 


(1) a deferred annuity beginning at age 60, or 

(2) an immediate annuity computed as prescribed under paragraph (é), 
reduced by one-fourth of 1 per centum of such annuity for each month or 
major fraction thereof, between the date of his retirement and the sixtieth 
anniversary of his date of birth. 


In decision No, B-8435 of May 12, 1989 (18 Comp. Gen. 845) it was held that 
when an officer retiring below age 60 elects to receive an immediate annuity, 
reduced as provided, such officer upon attainment of his sixtieth birthday 
shall continue to receive the reduced annuity and shall not be entitled thereafter 
to the full annuity to which he would have been entitled had he originally elected 
a deferred annuity at age 60. 

There are certain Foreign Service officers who have retired under this proviso 
of the law, that is, below the age of 60 years with 30 years of actual service 
and who have elected to receive immediate annuities reduced as prescribed in 
section 26 (d) of the Act of April 24, 1939. 

The act approved May 138, 1941, amends section 26 (d) by reducing the mini- 
mum retirement age, under certain conditions, to 50 years of age and provides 
in part that 

“* * * any Foreign Service officer who has reached the age of 50 years 
and rendered at least 30 years of service may, in the discretion of the Secretary 
of State, be retired on an annuity computed as prescribed under paragraph (e) 
of this section; * * *.” 

The act of May 138, 1941, thus in effect abolishes the proviso of section 26 (d) 
requiring an officer who retires on the basis of 30 years of service below age 
60 to choose between a deferred and an immediate reduced annuity. 

The question for determination is whether the annuities of the Foreign Service 
officers who retired below age 60 and elected to receive immediate reduced an- 
nuities shall be recalculated in accordance with the principles set forth in 
paragraph (d) of the act of May 18, 1941. If the ruling is affirmative will the 
revised annuities be retroactive to the date of retirement or will they be considered 
effective from August 1, 1941, the effective date of the Act of May 13, 1941? 

An early response will be appreciated. 


Since the act of May 13, 1941, Public No. 69, 77th Congress, 55 
Stat. 189, amended and reenacted section 26 (d) of the “Act for the 
grading and classification of clerks in the Foreign Service of the 
United States of America, and providing compensation therefor,” 
approved February 23, 1931, as amended April 24, 1939, 53 Stat. 585, 
the legal effect thereof appears to have been, in part, to repeal the 
prior inconsistent provisions with respect to the deferred annuity or 
reduced annuity of “any officer below the age of 60 years who has 
rendered at least 30 years of actual service, exclusive of extra service 
credits.” In that view there would be no authority to continue to 
make such reduced or deferred annuity payments after the effective 
date of the act of May 13,1941. However, there appears to have been 
no intention on the part of Congress to withdraw retirement benefits 
from those Foreign Service officers and, consequently, it reasonably 
may be presumed that the intention was to extend the principles of 
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the amended section 26 (d) to those officers. Accordingly, your first 
question is answered in the affirmative. 

The act of May 13, 1941, specifically states that it is to take effect 
“on the first day of the calendar month following the expiration of 
sixty days from the date of its approval by the President,” which 
is August 1, 1941. Accordingly, the revised annuities are to be con- 
sidered as effective from that date, there being nothing contained in 
the said act indicating an intention that such annuities be computed 
retroactively effective. 


(B-17878) 


HUSBAND AND WIFE—COMMON-LAW MARRIAGE VALIDITY 


A living together as man and wife unrecognized as a common-law marriage by 
the State where begun would, under the general rule, be held invalid in 
any other State to which the parties had removed, and, where the living 
together in the States to which they had successively removed also would 
not be recognized by those States as constituting a common-law marriage, 
the status of “lawful wife” would not exist for dependency allowance pur- 
poses under the act of October 17, 1940, nor would the child born of such 
relationship be considered “legitimate” for such purpose prior to the legal 
marriage of the parties in a State where legal marriage legitimatizes such 
offspring. 


Aerietent Comptroller General Elliott to the Secretary of the Navy, July 29, 


There has been received your letter of June 13, 1941, with en- 
closures, requesting decision on the question as to the right of Henry 
Walter Wilcox, radioman, first class, United States Navy, to pay- 
ment of quarters allowance for dependent (common-law wife), from 
October 17, 1940, to May 3, 1941, on which later date, it is stated, 
Wilcox contracted a formal marriage with his former purported com- 
mon-law wife. 

The pertinent facts in the case, as set out in letter of June 2, 1941, 
from Wilcox to the Judge Advocate General of the Navy, appear 
to be as follows: 


1. The common law marital relationship between this lady and I began in 
the State of Arkansas, December 12, 1933, but at this time, we did not live 
together as man and wife. 

Our child was also born in the State of Arkansas, March 10, 1935. 

At this time, on this lady’s request, and an agreement between her and I 
that there be no further relationship between us whatever, I made application 
for enlistment in the U. 8. Navy. Was called December 12, 1935. 

In May 1987 this lady came to California where I was then stationed, we 
had intentions of getting legally married, but due to her many friends and 
relations with whom she resided upon arrival, who believing we were already 
married, neglected to do so. 

We lived together as man and wife in the State of California from May 
1937 to July 1939, and in the State of Washington from July 1939 to May 1941. 
May 3, 1941, being the date of our legal marriage, at Shelton, Washington. 


The point in the case, although threefold, is a short one. It is 
whether the association as outlined by the claimant, first in Arkansas, 
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then in California, and finally in Washington, can be held to have 
effected a “common-law marriage” so as to have constituted his 
present wife, at any time prior to their legal marriage, a “lawful” 
wife, or the child of such union a “legitimate” child, within pur- 
view of the act of June 10, 1922, 42 Stat. 627, as amended by the 
act of February 21, 1929, 45 Stat. 1254. 

The general rule is that the validity of a marriage is determined 
by the law of the place where it was contracted, and if valid there 
it will be held valid everywhere, in the absence of contravention of 
positive law, or considerations of public policy to the contrary. 
And, conversely, a marriage invalid by the lex loci contractus will be 
held invalid wherever the question may arise. See, generally, 38 
Corpus Juris 1276, 1277, and notes. In the United States, the rule 
permitting informal or common-law marriages was generally adopted 
as one of the common law, and has remained in force in a large 
number of the States, at least until more recently. In a few juris- 
dictions, however, the doctrine was early rejected by the courts, 
while in others, although for a time adopted, was subsequently abro- 
gated by statute. 38 Corpus Juris 1315, 1316, text and citations. 

To constitute a so-called common-law marriage, all that is re- 
quired is that there should be an actual and mutual agreement to 
enter into a matrimonial relation, permanent and exclusive of all 
others, between parties capable in law of making such a contract, 
consummated by their cohabitation as man and wife or their mutual 
assumption of marital duties and obligations. Although the rule 
is otherwise as to ceremonial marriages, the common-law marriage 
requires an assumption by the parties of the rights and duties of the 
marital relation, in order to establish the existence and reality of 
the alleged consent thereto. That is to say, there must be a cohabita- 
tion of the parties, matrimonial in nature, professed and open, such 
as will create some public recognition that their intentions were 
inatrimonial. 

Measured by the rules thus stated, it is immediately apparent that 
the relationship between the parties in Arkansas, as outlined in the 
claimant’s letter, fell far short of consummating a common-law mar- 
riage within the well-defined and recognized meaning of the term. 

Marriage is as much a matter of status as it is of contract, and a mutual 
agreement to become husband and wife does not amount to marriage unless and 
until it brings the parties into the normal relation of those who have joined 
their lives together irrevocably, and for as long as they both shall live. A 
mere secret agreement, stealthily followed by clandestine cohabitation, is not 
all that is necessary in this country to constitute a legal, or the true marriage 
state. James v. James (Texas) 253 S. W. 1112, 1114. 

It is clear that Wilcox at once asserts and negatives the existence 
of a common-law marriage, for he states in the same sentence that 
the “common-law marital relationship” between them began in De- 
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cember 1933, “but at this time, we did not live together as man and 
wife.” There could be no valid common-law marriage without the 
public assumption of the mutual rights, duties, and obligations of 
the marriage state, coupled with matrimonial cohabitation. How- 
ever, more prolonged consideration of the status of the parties in 
Arkansas is not required, for that State was one of the jurisdictions 
in which “the doctrine was early rejected by the courts,” one of the 
leading cases being Furth v. Furth, 97 Ark. 272, cited in L. R. A. 
1915 E, page 17, note 35, q. v., in which the court expressly held that 
even if a present contract of marriage, followed by cohabitation, was 
valid according to the common law, the common law in that respect 
never obtained in Arkansas. Also, there is to be noted Wilcox’s 
statement that after the birth of a child on March 10, 1935, “on this 
lady’s request, and an agreement between her and I that there be no 
further relationship between us whatever, I made application for en- 
listment in the U. S. Navy.” Needless to say that a valid common- 
law marriage may not be terminated at will by private agreement 
between the parties, but can be dissolved only by divorce or annul- 
ment in conformity with and for causes recognized by law as sufficient 
therefor, Bowman v. Bowman, 24 Ill. A. 165; Coad v. Coad, 87 Nebr. 
290, 127 N. W. 455, and: in jurisdictions where such marriages are 
recognized as valid, a prior subsisting common-law marriage will 
support a prosecution for bigamy against either party thereto con- 
tracting a second marriage. However, this mutual, private, and 
voluntary agreement of termination was strongly indicative that the 
parties did not consider that they were or had been husband and wife 
and that it was their purpose to bring to an end the association, 
leaving both parties free to go their separate ways. 

It is plain from the above that the relationship begun, continued, 
and ended in Arkansas, did not and could not constitute a valid com- 
mon-law marriage in that State, and in conformity with the stated 
rule would have been held invalid in California, the State in which 
the relation was next resumed. 

The claimant states that: 

In May 1987 this lady came to California where I was then stationed, we 
had intentions of getting legally married, but due to her many friends and 
relations with whom she resided upon arrival, who believing we were already 
married, neglected to do so. 

We lived together as man and wife in the State of California from May 1937 
to July 1939, and in the State of Washington from July 1939 to May 
wa. 

Again, there was recognition of the fact that their relation in 
Arkansas had not been a marriage, their purpose to rectify the fact 
by contracting a “legal” marriage in California, and their neglect to 
do so. Had the Arkansas relation been a valid common-law marriage 
recognized in that State, it would have been recognized as valid in 
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California, and there would have been no need for further formality 
of celebration. The statement that they “lived together as man and 
wife” in California is understood to mean that they cohabitated, 
she assumed and was known by his name and that they held them- 
selves out to others as husband and wife. But it is apparent 
that “they held themselves out as husband and wife merely for mo- 
tives of expediency.” Arnold v. Chesebrough, 58 Fed. 833, 889, and 
that their association in California was no more than a resumption 
and continuance in public of the relation which had subsisted between 
them in private in Arkansas. 

Thus the question is presented whether their living together “as 
man and wife” in California and holding themselves out as such 
effected a valid common-law marriage in that State, and the answer 
may be both short and direct. California is of those jurisdictions in 
which the common-law marriage “although for a time adopted, was 
subsequently abrogated by statute” and the law in California now is 
that common-law marriage is valid if contracted prior to 1895 but 
not otherwise. Hence, no mere living and cohabiting together with 
pretense of matrimony could ripen into a valid marriage without 
compliance with formalities required by the statutes of that State. 

The same conditions confronted the parties upon their removal to 
the State of Washington, and since their pseudo matrimonial asso- 
ciation did not constitute a valid marriage in California it would not 
be recognized in Washington. Nor did their continuance of the rela- 
tion in that State avail to perfect a lawful marriage, for the law of 
Washington is that common-law marriage cannot be contracted there. 

It follows that in no State where they resided, and at no time prior 
to May 3, 1941, that, according to Wilcox’s statement, “being the 
date of our legal marriage, at Shelton, Washington” did Wilcox have 
a “lawful wife” or “legitimate” child within the meaning of the 
dependency statutes, so as to entitle him to payment of quarters 
allowance on account of either. Of course, the legal marriage of 
Wilcox on the above-mentioned date, if such there were, would put an 
end to doubt, and his legal wife would be within the statute and 
entitle him to payment of quarters allowance from that date, in the 
absence of other objection. 

With reference to the child, the prevailing though, perhaps, not 
universal rule is that an infant born out of wedlock is legitimated 
by the subsequent intermarriage of the parents and acknowledgment 
and acceptance of the child by the father as his offspring, and that 
is the rule in the State of Washington where the marriage was con- 
tracted. Accordingly, it would appear that since the date of the legal 
marriage between the parents of the child which Wilcox freely 
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acknowledges, the infant meets the requirement of the statute for a 
legitimate child. 

There is noted Wilcox’s statement in numbered paragraph 2 of his 
letter that he was paid quarters allowance by check, that before in- 
dorsing the check he consulted his commanding officer and was ad- 
vised that he would have to accept the money and if it were decided 
he was not entitled to it, have his pay accounts adjusted accordingly. 
In conformity with the conclusion herein reached, the claimant’s pay 
accounts should be adjusted to take up the unauthorized payment, in 
which connection there is to be noted his statement that his present 
enlistment expires December 12, 1941. 

Of course, what has been said applies to the particular case here 
presented and others similar thereto. 


(B-18786) 


GENERAL ACCOUNTING OFFICE—DECISIONS—HYPOTHETICAL 
QUESTIONS 


Since the question presented for decision is of a hypothetical nature depending 
upon the contingency of the President promulgating a proposed amendment 
to existing executive regulations which may or may not be approved, an 
authoritative decision on such question at the present time would not be 
appropriate or proper under the provisions of the act of July 31, 1894, as 
amended. 


Assistant Comptroller General Elliott to the Secretary of the Navy, July 29, 
1941: 


There has been received your letter, dated July 11, 1941, as follows: 


The act approved October 17, 1940 (Public, No. 872, 76th Congress), entitled 
“An Act to provide for an extension of the conditions under which a money 
allowance for quarters may be paid to certain noncommissioned officers of the 
Army of the United States,” provides: 

“That each enlisted man of the first, second, or third grade of the Army of 
the United States in the active military service of the United States, having 
a dependent as defined in sections 8 and 8a, title 37, United States Code, shall, 
under such regulations as the President may prescribe, be entitled to receive, 
for any period during which public quarters are not provided and available for 
his dependent, the money allowance for quarters authorized by law to be 
granted to each enlisted man not furnished quarters in kind.” 

Reguations issued in pursuance of this act are set forth in Executive Order 
No. 8688 of February 19, 1941, copy enclosed. 

In the Comptroller General’s decisions of March 17, 1941, and April 15, 1941, 
B-15346, it was held that, by virtue of section 12 (a) of the act of September 
16, 1940 (Public, No. 783, 76th Congress), enlisted men of the Navy were entitled 
to the benefits of the act of October 17, 1940, on a parity with enlisted men of the 
first three grades of the Army. Accordingly, it was held that enlisted men of 
the Navy, Marine Corps and Coast Guard were entitled to the money allowance 
for quarters for dependents under the same conditions as applicable to enlisted 
men of the first three grades of the Army. In this connection, the Navy De- 
partment has under consideration a recommendation to the President for a 
change in paragraph 2 of Bxecutive Order No. 8688 of February 19, 1941, so as 
to authorize enlisted men of the first three grades, while in receipt of quarters 
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allowance in their own right under section 11 of the act of June 10, 1922 (42 
Stat. 680; 37 U. 8. C. 19), and Executive Order No. 8704 of March 4, 1941, copy 
enclosed, by reason of no public quarters being available for themselves, to bc 
paid an additional money allowance for quarters for dependents while on duty 
ut stations from which their dependents are barred by competent authority. 

Paragraph 2 of said Executive Order No. 8688, modified to accomplish this 
purpose, would read as follows: 

“2. Payments. a. Effective as of October 17, 1940, each enlisted man of the 
first, second, or third grade of the Army of the United States, other than 
Philippine Scouts, in the active military service of the United States who is not 
entitled to a money allowance for quarters in a nontravel status under the pro- 
visions of section 11 of the act of June 10, 1922, 42 Stat. 630 (U.S. C., title 37, sec. 
19), or who is so entitled at stations from which dependents are barred by competent 
authority, and who has a dependent as defined above, shall be entitled to receive 
for any period during which public quarters are not provided and available 
for his dependent, the money allowance for quarters prescribed for enlisted men 
in a nontrayel status by Executive Order No. 8704 of March 4, 1941, or any 
amendments thereto, issued under section 11 of the said act of June 10, 1922.” 

The reason for the changes which the Navy Department proposes to recom- 
mend in Executive Order No. 8688 of February 19, 1941, so as to provide for pay- 
ment of the additional money allowance to enlisted men of the first three 
grades, is that there are naval enlisted men on duty ashore in various foreign 
countries who have dependents. The Navy Department does not furnish trans- 
portation for dependents to these stations. When the enlisted men concerned 
are not furnished government quarters, they must establish a residence for 
themselves. If their dependents are not present they must also establish a 
residence for them elsewhere. The proposed amendment will permit payment 
of an additional money allowance for quarters for dependents under such 
conditions. 

The further proposed change in paragraph 2 of Executive Order No. 8688 is 
necessitated by the fact that Executive Order No. 7298 of February 14, 1936, with 
amendments thereto, was expressly superseded by the last paragraph of Execu- 
tive Order No, 8704 of March 4, 1941. This change in reference to the applicable 
Executive Order will bring the executive regulations into accord with the current 
regulations on the subject. 

The proposed payment of the additional money allowance for quarters to 
enlisted men of the first three pay grades, who are already entitled to such 
allowance in their own right at stations from which their dependents are barred 
by competent authority, appears to be within the meaning and intent of the 
act of October 17, 1940. The payment of this additional money allowance for 
quarters, even though it may result in exceeding the maximum daily allowance 
of $4.00 for commutation of quarters and subsistence to be paid to enlisted 
men in their own right under section 11 of the act of June 10, 1922, supra, is 
considered proper as a payment authorized to’ be made separate and distinct 
from those provided for in said section 11. 

Your early decision is requested as to whether, if Executive Order No. 8688 
of February 19, 1941, should be amended as herein proposed, payments from 
current naval appropriations of the additional money allowance for dependents 
of enlisted men of the first three grades on duty at stations from which their 
dependents are barred by competent authority, even though such enlisted men 
are contemporaneously in receipt of quarters allowance in their own right 
under section 11 of the act of June 10, 1922, supra, and Executive Order No. 
8704 of March 4, 1941, by reason of no public quarters being available for 
themselves at their duty stations, will be passed in the audit. 


Inasmuch as the question upon which decision is requested 1s ot a 
hypothetical nature depending upon the contingency of the promul- 
gation by the President of an amendment to existing executive 
regulation which may or may not be approved, I am inclined to the 
view that an authoritative decision thereon at the present time would 
not be appropriate or proper under the provisions of section 8 of 
the act of July 31, 1894, 28 Stat. 208, as amended. 
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(B-17547) 


PAY—PERIOD AND LONGEVITY—NAVAL AVIATOR RESERVES 
APPOINTED AS REGULAR LINE OFFICERS 


A naval aviator of the Naval Reserve who is appointed a lieu‘enant com- 
mander in the line of the Regular Navy under authority of the act of 
August 27, 1940, and who at the time of appointment had nine years’ active 
commissioned service under another Federal appointment, and fifteen 
years’ service for longevity purposes as outlined in section 3 of the act 
of June 10, 1922, as amended, is entitled, if his first appointment in the 
Regular Navy was in a grade above ensign, to the pay of the fourth pay 
period increased by 25 per centum for over 15 years’ service. 

A lieutenant of the Staff Corps of the Navy is not entitled to the pay of the 
fourth pay period on the basis that his total commissioned service equals 
that of a naval aviator of the Naval Reserve who is appointed a lieutenant 
commander in the line of the Regular Navy under authority of the act of 
August 27, 1940, and who is entitled to the pay of the fourth period by 
reason of having been first appoinied in the Regular Navy in a grade above 
ensign. 


Acvetert Comptroller General Elliott to the Secretary of the Navy, July 30, 
1941; 


There has been received your letter of June 3, 1941, transmitting 
a letter from the Chief of the Bureau ot Supplies and Accounts, 
dated May 26, 1941, in which decision is requested on questions as 
follows: 


a. As to the rate of pay to which an officer is entitled if appointed to the 
rank of lieutenant commander of the line of the Navy under the act of August 
27, 1940, who, at time of appointment, had nine years’ active commissioned 
service under another Federal appointment, and fifteen years’ service for 
longevity purposes as outlined in section 3 of the act of June 10, 1922. 

b. If it is decided that the officer mentioned in the preceding paragraph is 
entitled to the pay of the fourth puy period by reason of having been first 
uppointed in the regular Navy in a grade above ensign, are lieutenants of 
the Staff Corps of the Navy whose total commissioned service equals that of 
such lieutenant commanders entitled to the pay of the fourth pay period from 
the date of oath and acceptance of office in his case’ 


Section 2 of the act of August 27, 1940, Public, No. 775, 76th 
Congress, 54 Stat. 864, provides: 


The President of the United States is authorized to appoint to the line of the 
Regular Navy and Marine Corps, by and with the advice and consent of the 
Senate, as many naval aviators of the Naval and Marine Corps Reserve as he 
may deem necessary and the authorized number of commissioned officers of the 
line of the Navy and the Marine Corps is increased accordingly. These officers 
shall be appointed to the same grade occupied by them in the Naval or Marine 
Corps Reserve, as the case may be, at the time of such appointment and shall 
take precedence in such grade in accordance with the provisions of section 8 (e) 
of this act: Provided, That they shall first establish their moral, physical, mental, 
and professional qualifications in accordance with such rules and regulations 
as the Secretary of the Navy may prescribe: Provided further, That officers so 
appointed shall, on June 30 of the calendar year in which they are appointed, 
have completed not less than eighteen months of continuous active service next 
following the completion of their duty as aviation cadets undergoing training and 
shall, on June 30 of the calendar year in which appointed, be less than twenty- 
six years of age: Provided further, That during a period of six months from the 
date of approval of this act the Secretary of the Navy is authorized to waive 
the foregoing age requirement and continuous service requirements: Provided 
further, That during a period of six months from the date of approval of this 
act those naval aviators who have not undergone training as aviation cadets 
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but who have completed not less than one year of active service other than 
training duty in the Naval or Marine Corps Reserve may also be so appointed 
regardless of their age. Officers appointed under the authority of this pro- 
viso shall, upon appointment, be additional numbers in the grade to which ap- 
pointed and in any grade to which they may thereafter be promoted: And pro- 
vided further, That in computing the pay of officers appointed under the author- 
ity of this act, credit for longevity shall be given them for all service, including 
service as aviation cadets, with which they have heretofore been credited. 


The act of June 10, 1922, 42 Stat. 625, et seq., as amended, provides, 
in pertinent part: 
Section 1: 


[Par.5] The pay of the fourth period shall be paid to * * * commanders 
of the Navy, and officers of corresponding grade who are not entitled to the pay 
of the fifth and sixth period; to * * * lieutenant commanders of the Navy, 
and officers of corresponding grade who have completed fourteen years’ service, 
or whose first appointment in the permanent service was in a grade above that 
corresponding to second lieutenant in the Army, * * * lieutenants of the 
Navy, and officers of corresponding grade who have completed seventeen years’ 
service, * * *; and to lieutenant commanders and lieutenants of the Staff 
Corps of the Navy, * * * whose total commissioned service equals that of 
lieutenant commanders of the line of the Navy drawing the pay of this period. 

[Par. 10] Every officer paid under the provisions of this section shall receive 
an increase of 5 per centum of the base pay of his period for each three years 
of service up to thirty years: * * 

(Par. 11] For officers appointed on and after July 1, 1922, no service shall 
be counted for purposes of pay, except active commissioned service under a 
Federal appointment and commissioned service in the National Guard when 
called out by order of the President. * * * 


Section 3 of the act of June 10, 1922, as amended by the act of May 
31, 1924, 48 Stat. 250, provides that when officers of the National 
Guard or of the Reserve Forces are authorized to receive Federal pay, 
they shall have pay periods according to grades as therein specified 
The provision as to service to be counted for longevity in that section 
is as follows: 

* * * In computing the increase of pay for each period of three years’ sery- 
ice, such officers shall be credited with full time for all periods during which they 
have held commissions as officers of any of the services mentioned in the title 
of this act, or in the Organized Militia prior to July 1, 1916, or in the National 
Guard, or in the Naval Militia, or in the National Naval Volunteers, or in the 
Naval Reserve Force or Marine Corps Reserve Force, when confirmed in grade 
and qualified for all general service, with full time for all periods during which 
they have performed active duty under reserve commissions, and with one-half 
time for all other periods during which they have held reserve commissions. 
For officers of the Regular service appointed on or after July 1, 1922, 
“no service shall be counted for purposes of pay, except active com- 
missioned service.” Thus, but for the last proviso in section 2 of the 
act of August 27, 1940, naval aviators of the Naval and Marine 
Corps Reserve, appointed in the line of the Regular Navy and Marine 
Corps as therein authorized, would be limited in the computation of 
their longevity increase in pay to the “active commissioned service” 
specified in section 1 of the act of June 10, 1922, causing them to lose 
the benefit of any inactive commissioned Reserve service and other 
noncommissioned service which they may have been entitled to count 
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as Reserve officers under section 3. The last proviso to section 2 of 
the act of August 27, 1940, was inserted so that “this situation can 
be taken care of by providing that they shall count for purposes of 
pay as Regular officers the same service which they now count for 
purposes of pay as Reserve Officers.” See Senate Report No. 1947, 
76th Congress, which accompanied H. R. 10030, page 6. The main 
purpose of the last proviso, therefore, was to avoid a reduction in 
the pay of those Naval and Marine Corps Reserve aviators who 
might be appointed in the line of the Regular services under the 
provisions of section 2. 

Apparently the officer referred to in the first question was ap- 
pointed as an additional number as authorized in the fourth proviso 
of section 2 of the act of August 27, 1940. Upon the assumption 
that he was first appointed in the Regular Navy in a grade above 
ensign, his pay as a lieutenant commander should be computed on 
that of the fourth pay grade increased by 25 per centum for over 
15 years’ service, the pay he presumably received when on active duty 
while commissioned in the Naval Reserve. 

Special provision was made as to the pay of certain aviation offi- 
cers of the Naval Reserve who were authorized to be appointed in 
the line of the Navy by the act of August 27, 1940. Those pro- 
visions do not apply to officers of the line of the Navy generally. 
The purpose of the provision for fourth period pay to lieutenant 
commanders and lieutenants of the Staff Corps of the Navy, it is 
well known, was inserted to equalize the pay of officers of the Staff 
Corps of the Navy appointed after March 4, 1913, with the pay of 
line officers of the Navy who were in the Naval Academy March 4, 
1913 (see 37 Stat. 891), and who were entitled to count their services 
at the Naval Academy until graduation therefrom for purposes of 
longevity pay, while the repeal of the provision for constructive 
longevity increase of pay for officers of the Navy appointed from civil 
life was effective on that date. Officers of the Staff Corps of the 
Navy so appointed after March 3, 1913, were not entitled to credit 
for constructive service for purposes of longevity pay while midship- 
men who had entered the Naval Academy prior to March 4, 1913, 
and were subsequently commissioned as officers in the Navy were 
entitled to count the entire period of their attendance at the Naval 
Academy for the purpose of longevity pay. It is obvious the com- 
parison contemplated by the act of June 10, 1922, as amended, was 
not intended to apply where appointments are made to the line of 
the Navy under special acts, for special purposes, and with authority 
to count for purposes of pay services which are not authorized to be 
counted by. officers of the Navy generally, as in this case. Your 
second question, is therefore, answered in the negative. 

470350™—42—_-8 
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(B-18204) 


PAY—FIRST FOUR MONTHS IN INITIAL ENLISTMENT—LIMITATION 
APPLICABILITY TO COAST GUARD RESERVES ON ACTIVE DUTY 


An enlisted member of the Coast Guard Reserve holding a grade above the 
seventh when ordered to active duty is entitled to the pay of his grade 
without regard to the provision in section 12 (a) of the Selective Training 
and Service Act of 1940, limiting the base pay of enlisted men to $21 per 
month during the first four months of service in their first enlistment, and 
this is so even though the man was enrolled in the higher grade and entered 
on active duty the same day. 


Assistant Comptroller General Elliott to the Secretary of the Treasury, July 31, 
1941: 


There has been received your letter of June 18, 1941, as follows: 





Your attention is invited to Section 206 of the Act of February 19, 1941 (Pub- 
lie No. 8) titled the “Coast Guard Auxiliary and Reserve Act of 1941,” which 
reads in part as follows: 

“Commissioned officers, chief warrant officers, warrant officers, and enlisted 
men of the Reserve when engaged on active duty, or on active duty while 
undergoing training, or when engaged in authorized travel to or from such 
duty, shall receive the same pay and allowances as are received by commis- 
sioned officers, chief warrant officers, warrant officers, and enlisted men of the 
regular Coast Guard of the same rank, grade, rating, and length of service. 
In determining length of service for the purposes of this section, there shall 
be included (a) all periods of active duty under this Act, except active duty 
while undergoing training, and (b) all other service for which credit is given 
by law to members of the regular Coast Guard. When members of the Reserve 
perform active duty or active duty while undergoing training for a period 
of less than thirty days, such duty performed on the thirty-first day of any 
month shall be paid for at the same rate as for other days: * 

Having in mind your decision to the Secretary of the Navy on October 3, 
19490 (B-—12506), with respect to rates of pay fixed by Section 12 (a) of the 
Act of September 16, 1940 (Selective Service Act), and your decision of March 
17, 1941, as modified by your decision of April 15, 1941 (B-15846), with respect 
to the right of enlisted men of the first three pay grades of the Navy to the 
benefits conferred by the Act of October 17, 1940 (money allowances for 
quarters for dependents), your decision is requested in the following case. 

Williard J. Koppen was enrolled in the Coast Guard Reserve as Chief Boat- 
swain’s Mate on May 15, 1941, called to active duty on May 15, 1941, and en- 
tered on such active duty on May 15, 1941. As Koppen has had no previous 
military service and is now serving in his first enlistment in the Coast Guard 
Reserve, does the restriction in section 12 (a) of the Selective Service Act 
which reads in part as follows: “except that the monthly base pay of enlisted 
men with less than four months’ service during their first enlistment and of 
enlisted men of the seventh grade whose inefficiency or other unfitness has 
been determined * * * shall be $21.00” apply to Koppen with respect to 
his pay during the first four months served? 

As Koppen is a chief petty officer and holds a rating which is included in 
the first three pay grades, is he, if your answer to the previous question is 
in the affirmative, entitled to the benefits of the Act of October 17, 1940, with 
respect to money allowance for quarters for dependents, subject to the condi- 
tions provided in Executive Order No. 8688, dated February 19, 1941? 

An early reply will be greatly appreciated as a number of original enlist- 
ments in the higher pay grades in the Coast Guard Reserve are now being 
undertaken, and your decision on the two questions is necessary in determining 
the proper rates of pay and allowances in the cited case and others similar to it. 


The applicability of the $21 limitation in section 12 (a) of the 
act of September 16, 1940, 54 Stat. 895, to the pay of enlisted men 


of the regular Coast Guard during the first 4 months of their initial 
enlistment period has been recognized by Amendment No. 28 to the 
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Pay and Supply Instructions, United States Coast Guard, dated 
January 22, 1941. In this connection, see decision to you dated 


November 19, 1940, B-13249, in which it was stated: 


Where legislation has not specifically provided pay or allowances for mem- 
bers of the Coast Guard (as is done in the Joint Service Pay Act of June 10, 
1922, 42 Stat. 625) the members of the Coast Guard are entitled to the benefits, 
and subject to the restrictions, imposed by section 8 of the act of May 18, 1920, 
quoted in your letter, and, therefore, the last sentence of Section 12 (a) of 
the act of September 16, 1940, is applicable to enlisted men of the Coast Guard 
to the same extent that it is applicable to enlisted men of the Navy. 


It has been held that members of the National Guard holding 
grades above the seventh when inducted into the active service of 
the United States are not subject to the limitation of $21 per month 
during the first four months of their active service, regardless of 
the periods of their membership in the National Guard prior to in- 
duction. 20 Comp. Gen. 251, id. 490. 

In decision of June 25, 1941, B~15190, to the Secretary of the Navy, 
it was held as follows: 


When a member of the Naval Reserve in the seventh grade reports for active 
duty he is entitled to the same pay as is received by an enlisted man of the 
Regular Navy of the same grade and length of service. Since enlisted men of 
the Regular Navy are entitled to $21 per month during the first four months 
of their initial enlistment in the Regular Navy irrespective of the grade to 
which they may be promoted during that period of four months, a member of 
the Naval Reserve in the seventh grade when reporting for active duty is 
entitled to no greater pay. Thus, an enlisted man in the seventh grade in 
the Naval Reserve who reports for active duty during his first four months of 
service in his initial enlistment is entitled to only $21 per month until he has 
completed four months’ service, including inactive Naval Reserve service, even 
though he may be promoted to a grade above the seventh after entering on 
active duty and during that period. On the other hand, an enlisted man in the 
Naval Reserve who has not completed his first four months of service in his 
initial enlistment and who is promoted to a grade above the seventh prior to 
reporting for active duty, is entitled to the same base pay as is received by an 
enlisted man in the Regular Navy with the same grade. Thus, if an enlisted 
man in the Naval Reserve reports for active duty during his first fourth months 
of service in his initial enlistment in the Naval Reserve after he has been 
promoted to a grade above the seventh, his base pay is not limited to $21 per 
month even though his first four months’ service has not been completed. 


In decision to the Secretary of the Navy, dated October 3, 1940, 
B-12506, the following was said: 


The Naval Reserve law permits, and the regulations provide, that men may 
be enlisted in the Naval Reserve or Marine Corps Reserve in grades above the 
lowest; and where that is done the man will be entitled to the pay fixed for 
enlisted men of the Regular Navy or Regular Marine Corps of the same grade 
or rating and length of service irrespective of the time he has served in the 
Naval Reserve or in the Marine Corps Reserve when ordered to active duty. 


There is no specific provision in the Coast Guard Auxiliary and 
Reserve Act of 1941 with respect to grades or ratings in which men 
may be initially enlisted in the Coast Guard Reserve, but your author- 
ity to provide for enlisting men in the Reserve in grades above the 
seventh is not questioned. 
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In the light of the foregoing, a member of the Coast Guard Re- 
serve holding a grade above the seventh when ordered to active duty 
is entitled to the pay of his grade without regard to the limitation 
of $21 per month in section 12 (a), swpra, even though four months 
have not elapsed since he became a member of the Reserve and he 
has had no'other military service. This rule is not rendered inap- 
plicable in the case you present by reason of the fact that the enlisted 
man was enrolled in the Coast Guard Reserve and entered on active 
duty on the-same day, and, accordingly, your first question is 
answered in the negative. 

Being a chief boatswain’s mate and entitled to the pay of that grade 
he is also entitled to the allowances to which an enlisted man of that 
grade is entitled when properly payable. 


(B-18855) 


LEASES—REPAIRS AND IMPROVEMENTS—LESSOR’S LIABILITY FOR 
PLASTERING AND PAINTING 





Plaster repairing and painting work are obligations of the lessor under a 
lease which requires the lessor, with certain enumerated exceptions, not 
including plastering and painting, to repair and to maintain the leased 
epemines in good repair and tenantable condition during the continuance 
of the lease. 


a ad General Warren to the Federal Works Administrator, July 31, 


T have your letter of July 14, 1941, as follows: 


On July 1, 1939, the Public Buildings Administration of this Agency entered 
into a lease with Justus S. Wardell, receiver for the District National Bank 
of Washington, for the occupancy of the building known as the Premier Apart- 
ments, located at 718 18th Street NW. 

This lease has been renewed from time to time, and at present the Government 
occupies the premises under a tenancy which expires on June 30, 1942.' In 
accordance with the provisions of an Order of the District Court of the United 
States for the District of Columbia the property in question was sold and trans- 
ferred to Charles H. Tompkins and his wife, Lida R. Tompkins by a deed dated 
December 31, 1940. 

The Premier Apartment Building has been rented by the Government since 
December 21, 1985, at the maximum rental permitted under the provisions of 
the Economy Act, and with the exception of the present owners, the lessor has 
always assumed the responsibility for the painting of the rooms and: corridors 
when called upon to do so by the Government. However, in response to a recent 
request of the Public Buildings Administration upon the present owners to do 
certain plaster repairing and painting work in the building in question, Mr. 
Tompkins declined to perform such work, stating that in his interpretation 
of the lease the responsibility for such painting and plastering rested with the 
Government, a8 the lessee.. With reference to the responsibility of the lessors 
for making alterations and repairs to the Premier Apartments, sections 6 and 9 
of the lease provide as follows: 

“6. The lessor shall: furnish, to the Government, during the occupancy of said 
premises, under the terms of this lease, as part of the rental consideration, the 
following : i 

“The lessor agrees that he will comply with all the municipal ordinances, regu- 
lations, and statutes relating to buildings and their equipment in the District 
of Columbia, and that he will discharge at his expense all taxes, duties or charges 
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levied or to be levied on said premises during said term, except water rents, gas, 
and electric current charges. 

“The lessor will provide venetian blinds or awnings on all windows on the south 
side of the building and will make all repairs to said building during the term 
of this lease or extension thereof due to faulty construction or ordinary wear and 
tear, and will maintain in’ efficient working condition all elevators, plumbing, 
lighting, and heating apparatus, insofar as the same may become defective through 
ordinary wear and tear or without fault or negligence on the part of the Govern- 
ment or of its agents or employees, excepting minor repairs to window and door 
glass, electric lighting, heating, and plumbing equipment, which shall, as a part 
of the consideration of rental, be made by the Goverment at its expense. 

“It is also agreed that the Government shall notify the lessor of any repairs 
which should be made at the expense of the lessor and, if such repairs are not 
made within a period of time which the Government considers to be reasonable, 
the latter will be authorized to make such repairs and charge same to the lessor, 
and if such charge is not promptly paid, the Government shall be authorized to 
deduct the amount of such charges from the amounts due the lessor as rental 
under the terms of this lease. 

“9. The lessor shall, unless herein specified to the contrary, maintain the said 
premises in good repair and tenantable condition during the continuance of this 
lease, except in case of damage arising from the act or the negligence of the 
Government’s agents or employees. For the purpose of so maintaining the 
premises, the lessor reserves the right at reasonable times to enter and inspect 
the premises and to make any necessary repairs thereto.” 

It is understood that generally the landlord is under no obligation whatever to 
keep the premises in repair in the absence of an express stipulation binding him 
to do so. However, it is believed that the wording of Sections 6 and 9 is specific 
and definite enough to require the lessor in this case to perform the painting and 
plastering work requested. 

In view of the position taken by the present lessors, your opinion is respectfully 
requested as to whether this agency is justified in requesting Mr. Tompkins and 
his wife to perform the plastering and painting work under the terms of this 
lease, and in the event of his refusal would this agency be permitted to perform 
this work and deduct the cost thereof from the rental as provided in section 6 
of the lease in question? 

A copy of the letter from our office, under date of June 20, requesting the 
work to be performed by the lessors, together with a copy of Mr. Tompkins’ reply 
is enclosed for your information. 


The copy of your letter of June 20 to the lessor, referred to in your 
submission, was not received in this office. 

It has been held that the term “repair” includes anything that is 
reasonably necessary to keep up the premises. 54 C. J. 396, and foot- 
notes thereunder. Also, it has been held that painting of premises, 
interior or exterior, is ordinarily classed as a repair to be made by the 
lessor. 6 Comp. Gen. 215. 

Under the familiar maxim of construction “expressio unius est 
exclusio alterius” the exception from the lessor’s liability in paragraph 
6 of the lease quoted in your letter of certain repairs enumerated after 
the word “excepting” and the specific provision that the repairs so 
excepted shall be made by the Government at its expense implies that 
all other items of repair not specifically enumerated among such 
exceptions will remain the responsibility of the lessor Manners v. 
Morosco, 258 Fed. 557, 560. Moreover, paragraph 9 of the lease 
specifically provides that the lessor shall, unless therein specified to the 
contrary, “maintain the said premises in good repair and tenantable 
condition during the continuance of this lease, except in case of damage 
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arising from the act or the negligence of the Government’s agents or 
employees.” 

To “maintain” means to preserve or keep in an existing state or con- 
dition, and embraces acts of repair and other acts to prevent a decline, 
lapse, or cessation from that state or condition, and has been taken tc 
be synonymous with repair. 36 Words and Phrases, Permanent 
Edition, 953. 

Even if there were any doubt otherwise that plastering and paint- 
ing, necessary by reason of fair wear and tear, to keep the premises in 
a tenantable condition are obligations of the lessor, the practical 
construction put upon the provisions of paragraphs 6 and 9 of the 
lease by the original parties thereto should be given due weight in 
construing said lease. Jnterurban Land Co. v. Crawford, 183 Fed. 
630, 635. Under such »ractical construction such maintenance and 
repair items as painting and plastering are clearly obligations of the 
lessor. 

Accordingly, on the basis of the facts as reported in your letter 
you are advised that.as the covenants by the original lessor to repair 
and to maintain the premises in good repair and tenantable condition 
during the continuance of the lease, with certain exceptions, run with 
the land and bind the grantee of the reversion, it would appear that 
the Federal Works Agency is legally justified in requesting the present 
lessors to perform the plastering and painting work and in the event 
of their refusal the work may be performed and the lessors charged as 
proposed in your letter. 15 Comp. Gen. 1064. 








(B-19052) 


CONTRACTS—COST-PLUS—TELEGRAPHIC EXPENSES—PAYMENT 
PROCEDURE 


Where the War Department has exercised its reserved right to pay directly to 
telegraph companies telegraphic charges incurred by its cost-plus-a-fixed-fee 
contractors in connection with contract work, direct payment of invoices 
rendered to such a contractor may be made, at Government rates, even though 
the telegraph companies furnish only certified copies, rather than originals, 
of transmitted messages and invoices not certified by them in the manner 
customarily required for such service, provided the invoices are certified 
and verified both by the contractor and the proper Government agent, and 
the necessary administrative measures are taken to prevent duplicate 
payments. 


Comptroller General Warren to the Secretary of War, July 31, 1941: 
I have your letter of July 22, 1941, as follows: 


Controversy has arisen between the War Department and the telegraph com- 
panies as to whether telegrams sent by War Department contractors on a cost- 
plus-a-fixed-fee basis in connection with the contract are, or are not, entitled to 
the Government rate (which is 60% of the commercial rate). The Treasury 
Department has held that such telegrams are exempt from Federal taxes, and 








DECISIONS OF THE COMPTROLLER GENERAL 93 


the Attorney General has given an opinion to the effect that these contractors 
are instrumentalities of the Federal Government. 

Pending an authoritative decision of the controversy, direct payment by the 
Government for these telegrams which the company may invoice to the contractor, 
might be made under the terms of these contracts. There are, however, two 
obstacles in the way of this procedure, namely : 

1. The requirement that the original telegram be attached to the invoice, 
as telegraph companies refuse to surrender the original. 

2. The requirement for the payee’s certificate on the invoice, to the effect that 
the bill is correct and unpaid, and the rate charged is no greater than the rates 
charged the general public; as the telegraph company will omit the certificate 
on the invoice to the contractor. 

If these requirements were waived, it is believed that the problem would 
be temporarily solved and that such waiver would in nowise jeopardize the 
interests of the Government. Accordingly, it is requested that such waiver be 
authorized, under cost-plus-a-fixed-fee contracts. 

The various contracts executed by the War Department upon a cost- 
plus-a-fixed-fee basis provide generally for the reimbursement of the 
contractor's expenses in performing the work, among which are in- 
cluded minor expenses such as telegrams, but there is reserved to the 
Government the right to pay directly to the persons concerned all 
sums due from the contractor for labor, materials or other charges. 
Evidently the War Department has decided to exercise its reserved 
right to pay directly such telegraphic charges as may be incurred by 
the contractor in connection with the work, but doubt has arisen as 
to the propriety of so doing because of the refusal of the telegraph 
companies to forward with their invoices to the contractor the original! 
copies of transmitted telegrams and to certify such invoices in the 
manner customarily required of invoices presented to the Government 
covering official telegraph service. It would appear that the position 
of the telegraph companies is due to the reported dispute as to whether 
the Government rate or the commercial rate applies to telegrams filed 
by cost-plus-a-fixed-fee contractors and apparently is dictated by a 
fear that compliance with either of these requirements might prejudice 
their contention that commercial rates apply to such messages. 

As to claims presented to the Government for telegraph service, it 
is a long established practice to require that the originals of out- 
going messages be filed in support thereof. See 16 Comp. Gen. 
217; 14 id. 825. The certificate required on invoices presented to 
the Government for such. services is that prescribed by circular letter 
of April 2, 1938, A-51607, A-49009. It is not apparent to this office 
why a compliance with either of these requirements would adversely 
affect the position of the telegraph companies in the matter if the 
messages were invoiced at the commercial rate and payment accepted 
under protest. 

However, since the procedure contemplated by you is in lieu of 
reimbursing the contractor for telegraph expenses on the basis of 
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its paid invoices or other original papers as certified and verified 
by the contracting officer, you are advised that objection will not 
be made by this office to the direct payment by the Government of 
such invoices rendered to cost-plus-a-fixed-fee contractor when sup- 
ported by certified copies of transmitted messages, provided the in- 
voices are certified and verified both by the contractor and the con- 
tracting officer, or his representative, as being proper charges against 
the contract work, such payments to be made at the Govern- 
ment rate. It is assumed that any necessary administrative meas- 
ures will be taken to prevent a duplication of payments for such 
telegraphic services, 


(B+19088) 
TELEGRAMS—EVIDENCE REQUIREMENTS FOR PAYMENT 


While the general rule is that claims for telegraphic services, not of a confi- 
dential nature, must be supported by the originals of the outgoing messages 
when presented to the Government for payment, where the messages origi- 
nate in a foreign country in which the transmitting company is not per- 
mitted by its regulations to surrender the originals, copies of the originals 
will be accepted in support of vouchers, provided appropriate steps are 
taken by the administrative office to prevent a duplicate payment for 
the same services. 


Comptroller General Warren to Maj. F. J. Stagliano, U. S. Army, July 31, 1941: 

I have your letter of July 3, 1941, requesting to be informed whether 
payment is authorized upon the voucher therewith transmitted in 
favor of the Cable and Wireless (West Indies) Limited, of Bermuda, 
in the amount of $36.41, representing the fees for transmitting cable 
and telegraph messages on official business. Your doubt in the matter 
_ arises from the fact that copies, instead of the original messages, 
accompany the voucher, it ordinarily being required that such 
vouchers be accompanied by the originals rather than copies. 14 
Comp. Gen. 825; 16 id. 217. 

In a statement dated July 3, 1941, from Major John Towers, at- 
tached to the voucher, it is explained— 

1. The Cable and Wireless (West Indies) Ltd. inform me that company 
regulations prevent them from supplying operator serviced originals of messages 
transmitted for this station. Bills prepared for payment have accordingly had 
attached thereto copies of the originals. 

2. It is desired to stress the necessity of reaching an early decision as to 
how these bills can be paid within a reasonable time. Attention is invited to 
the fact that we are dealing with a British Company and one which has co- 
operated to the fullest extent in furnishing this base with communications 
when our own facilities had not been completed. 

The general rule of the accounting offices of the Government re- 
quiring the furnishing of original messages is set forth concisely in 
the syllabus of the decision cited, swpra, 14 Comp. Gen. 825, as 
follows: 





DECISIONS OF THE COMPTROLLER GENERAL 95 


Claims for telegraph services, not of a confidential nature, when presented to 
the Government for payment, must be supported by the original of the outgoing 
messages. 

This general rule has been adhered to consistently for many years. 
However, in cases of obligations incurred in foreign countries there 
must be taken into consideration the laws, customs, and business 
methods of such countries. In the present case the messages origi- 
nated in a foreign country in which it is represented the transmitting 
company is not permitted by its regulations to surrender the original 
messages. Under such circumstances the furnishing of the original 
messages need not be required. 

Accordingly, payment upon the voucher as supported by copies is 
authorized, if otherwise correct, and provided appropriate steps have 
been taken administratively to prevent a duplicate payment for the 
same services. 


(B-18996) 


COMPENSATION—ADMINISTRATIVE WITHIN-GRADE PROMOTIONS— 
EFFECTIVE DATE OF STATUTORY PROHIBITION 


While the appropriation act containing the prohibition against the use of “any 


appropriation available for obligation during the fiscal year 1942” for the 
payment of within-grade promotions until such time as a uniform within- 
grade promotion plan shall take effect pursuant to law was not approved 
until July 3, 1941, the prohibition is effective from the beginning of the fiscal 
year, and, therefore, is applicable to a within-grade promotion administra- 
tively approved in June 1941, but made effective on July 1, 1941. 


Comptroller General Warren to the Chairman, U. S. Maritime Commission, 
August 1, 1941: 


I have your letter of July 21, 1941, as follows: 


On June 20, 1941 and June 26, 1941 the Commission formally approved a num- 
ber of administrative within-grade salary advancements for certain of its.em- 
ployees. Such within-grade salary advancements were to become and became 
effective on July 1, 1941. 

On the dates the above-mentioned advancements were approved (namely, June 
20 and June 26, 1941) and on the date they were to become effective (namely, 
July 1, 1941) there existed no legal prohibition which would preclude the Com- 
mission from approving and granting such advancements. Consequently, on 
July 1, 1941, such within-grade salary advancements became effective. 

However, on July 3, 1941, 2 days after such advancements became effective, the 
Second Deficiency Appropriation Act of 1941 was approved by the President of 
the United States and became law (Public Law No. 150—77th Cong.). Section 302 
of that act provides that 

“No appropriation or part of any appropriation available for obligation during 
the fiscal year 1942, including funds of Government-owned or controlled corpora- 
tions, shall be used for granting within-grade salary advancements to any officer 
or employee of the Government of the United States, the District of Columbia, or 
of any such corporation, who is compensated on a per annum basis and who oc- 
cupies a position the compensation of which is fixed (1) according to the schedules 
prescribed by the Classification Act of 1923, as amended, or (2) by Executive 
Order Numbered 6746, or (3) administratively according to schedules patterned 
after such Classification Act: Provided, That this section shall cease to be opera- 
tive whenever a uniform, within-grade, salary-advancement plan for positions 
compensated according to such Classification Act, as amended, shall take effect, 
pursuant to law.” 
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The employees’ whose salaries were advanced as stated above are employees 
within the categories specified in the above-quoted section 302. 

Except for the general prohibition against the use of any part of the Com- 
mission’s appropriations for within-grade salary advancements, there is nothing 
in section 302 which specifically indicates that the Commission did not have 
the authority to make within-grade salary advancements prior to July 3, 1941. 

Inasmuch as section 302 of the Second Deficiency Act of 1941 provides that ‘no 
appropriation or part of any appropriation” made available to the Commission 
for obligations during the fiscal year 1942 “shall be used for granting within- 
grade salary advancements” until such time as a uniform within-grade salary 
advancement plan shall take effect, what is the legal effect of such a provision 
on those within-grade salary advancements legally and properly made and which 
became effective prior to the enactment thereof? Notwithstanding the provisions 
of section 302, can part of the appropriation made available to the Commission 
be used to pay the within-grade salary advancements made prior to July 38, 1941? 

It is requested that you advise the Commission concerning the matter herein 
set forth. A copy of a memorandum of our General Counsel, discussing the 
question, is enclosed for your consideration. 

Section 302 of the act approved July 3, 1941, 55 Stat. 575, quoted in 
your letter, constitutes an absolute prohibition against the use of any 
appropriation available for obligation during the fiscal year 1942 for 
the payment of within-grade salary advancements to the classes of 
personnel coming within the purview of the act until such time as a 
uniform within-grade salary-advancement plan shall take effect pur- 
suant to law. 

Notwithstanding the fact that the appropriation act containing the 
restriction was not approved until July 3, 1941, unquestionably the 
prohibition is applicable from the beginning of the fiscal year 1941, 
from which date the appropriations for paying the increases are made 
available, that is, dwring the entire fiscal year 1942. The legislative 
history of the enactment shows beyond a reasonable doubt that the 
Congress intended to prohibit all within-grade salary advancement to 
classes of personnel coming within the purview of the act that would 
otherwise be made effective by administrative action during the fiscal 
year 1942, until the uniform plan for within-grade, salary advance- 
ments then proposed in a pending bill has become effective. 

The effective date of salary changes resulting from administrative 
action, exclusively, is the date the action is taken by the administra- 
tive officer vested with the proper authority, or a subsequent date 
specifically fixed. 4 Comp. Gen. 957; 6 id. 133; 10 id. 514, 517. On 
the basis of the facts presented, the increases in compensation men- 
tioned in your letter did not become effective on June 20 and 26, 1941, 
the dates of the Commission’s formal approval, but on July 1, 1941— 
during the fiscal year 1942. While it is true, as you state, that there 
was then no statutory prohibition against the increases in compensa- 
tion and the promotions became effective on July 1, 1941, by reason 
of the administrative action prior to the date of the approval of the 
act containing the restriction, the quoted act creates a situation whereby 
no funds are made available for payment of the administrative within- 
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grade salary increases granted in this case. Compare decision of June 
20, 1941, B-17647, 20 Comp. Gen. 919. 

You are advised, therefore, that the within-grade salary advance- 
ments in question may not now be made effective. I appreciate your 
having forwarded here a copy of memorandum of your General Coun- 
sel discussing the question and whose views were fully and sympa- 
thetically considered in arriving at the conclusion herein stated. 
Whether the advancements in question may hereafter be made effective 
during the fiscal year 1942, will depend upon the terms and conditions 
of the controlling statutes if and when a “uniform, within-grade, 
salary-advancement plan for positions compensated according to such 
Classification Act, as amended, shall take effect, pursuant to law” 
(quoting from the proviso to the appropriation provision). 


(B-18773) 


CONTRACTS—COST-PLUS—TRAVELING, ETC., EXPENSES OF 
CONTRACTOR’S EMPLOYEES 


A provision in a cost-plus-a-fixed-fee contract providing for reimbursement to 
the contractor for expenditures in connection with transportation and 
traveling expenses of his employees in connection with the work does not 
authorize reimbursement for (1) living expenses of employees at the site 
of the work prior to the arrival of their families, (2) traveling expenses of 
employees in returning to their homes for their families and household 
effects, or (3) expenses of moving such families and household effects to 
the site of the work. 


Comptroller General Warren to Lt. Col. George Dobert, U. S. Army, August 4, 
1941: 

There has been received by indorsement of July 10, 1941, from the 
Chief of Finance, your letter of June 27, 1941, requesting decision 
whether you are authorized to make payment on a voucher trans- 
mitted therewith in favor of the Atmospheric Nitrogen Corporation, 
in the amount of $3,314.13, covering reimbursement under contract 
No. W-ORD-499, dated February 7, 1941, for travel, hotel, and 
miscellaneous expenses paid by the contractor to its employees. 

The voucher is supported by itemized statements of the expenses 
incurred by the employees, together with their signed receipts indi- 
cating the payment of such expenses to them either directly by the 
contractor or indirectly through its reported parent company, The 
Solvay Process Co. An explanation of the expenditures and the 
basis upon which reimbursement is claimed is set forth in a letter of 
April 29, 1941, from the Atmospheric Nitrogen Corporation to the 
contracting officer’s representative as follows: 

Article III-A-I-f of contract W-ORD-499 provides for reimbursement for 
contractor’s expenditures as follows: 


“f. Transportation and travelling exnenses to and from the work of the 
necessary field forces for the economical and successful prosecution of the 
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work; and such portion of the transportation, travelling, hotel, and other 
expenses of officers, engineers and all other employees of the contractor as is 
actually incurred in connection with the work under this contract.” 

Our travel procedure for employees traveling in connection with the work 
under W-ORD-499 was outlined by us and approved by the contracting officer’s 
representative in letter of March 6, 1941. This letter did not cover the com- 
pany’s practice as regards expenses incurred in moving employees, their families, 
and households to and from the site of the work. 

Company practice in this regard is based on the desire that the individual 
so transported or moved will not be out-of-pocket in connection with transfer, 
which is being made at company’s request. Hence, we ordinarily would reim- 
burse the individual for the following items of expense: 

(1) Expenses to and while at the site of the work during the period the 
employee is still undergoing expense of maintaining his family and household 
at his usual residence prior to moving to the site. Length of this period is 
determined by conditions such as availability of housing facilities at new loca- 
tion, situation at home (sickness, children in school, lease provisions, etc.), 
and other extenuating circumstances. We would expect the employee to exer- 
cise due diligence and, ordinarily, to be settled at his new location in four 
to six weeks, in case he has a family to move; and in less time in case he 
is single; however, this might be increased or decreased so as to be fair and 
just to all concerned. We would also expect to pay the employee’s expenses 
in connection with trip back home for moving to new location, in case such is 
approved by properly authorized superior. 

(2) Expenses in connection with moving household goods and family to the 
site of the work. This would ordinarily include traveling expenses for family 
and trucking expense of household goods to the site. 

(3) Such other expenses as might reasonably be deemed as resulting from 
the transfer. However, in no case would increased rental, if any, at new loca- 
tion be considered a reimbursable item. 

In our opinion, it is clear that the above expenses fall within the proper con- 
struction of article III—-A-1-f. The expenses described above are, obviously, 
expenses of employees of the contractor not only actually incurred in connection 
with the work but necessarily incurred. Our interpretation of the paragraph 
conforms with our understanding at the time the contract was executed. It 
was then recognized that the plant could not be built without the transfer of 
many employees from other locations to Henderson. This fact is recognized 
in article III-A-1-g, wherein it is provided, in part, that in transferring men 
from their regular positions to the plant, salary increases might be necessary. 
It was unnecessary to make express provision in article III-A-1-g for the 
expenses incident to moving, because such items were deemed covered in the 
general language of article III—-A-1-f. 

If you agree, kindly indicate your approval on green copy attached and 
return to us. 


In response to your request of June 12, 1941, addressed to the 
constructing quartermaster, for a further explanation and itemiza- 
tion of certain charges made, which request was referred to the 
contractor for reply, the Atmospheric Nitrogen Corporation in its 
letter of June 24, 1941, stated : 


Reference is made to your letter of June 14, 1941, and to Mr. Utley’s letter 
of June 18, 1941, addressed to our Plant Accountant, referring to expense 
statements. 

We respectfully call your attention to our letter to you of March 6, 1941, 
in which it was stated that “In order to avoid delay and expedite progress, we 
yeypnee to follow exactly, in the performance of work under contract No. 

—ORD-499, our usual procedure as outlined above, requesting reimbursement 
from the Government, pursuant to article III~A-1 (f) of transportation and 
travelling expenses actually incurred in connection with the work on the basis 
of such procedure.” [Italics added.] 

In that letter we outlined our usual procedure as follows: 

“Travel procedure is not specifically outlined but customary practice is for 
employees to travel by the most direct route and return in shortest time that 


DECISIONS OF THE COMPTROLLER GENERAL 





DECISIONS OF THE COMPTROLLER GENERAL 99 


assignment will permit. Expense other than transportation, which in case of 
rail is that actually incurred and in case of employee’s using his own car is 
$0.06 per mile, is reimbursed as actually incurred in connection with the work 
involved, keeping in mind the position of the man in the organization and condi- 
tions in locality visited. The expenses are detailed in accordance with the 
attached form, signed by the individual travelling, and approved by a superior. 

“All trips are to be made as economically as possible, in much the same Manner 
as employees might travel on personal business. 

“Under the Company’s usual procedure, the officers of the company and the 
following individuals would be authorized to approve travel and expense accounts 
in connection therewith :” 

You will note that this procedure was approved by you and that your name 
was signed on the carbon copy of the letter, indicating such approval. 

As orally discussed with you, you will also recall that when contract No. 
W-ORD-499 was being negotiated, the representatives of the United States 
Government assured us that, in matters of this kind, the Company’s usual 
practice would prevail and that no difficulty regarding reimbursement would 
be met if that practice was followed. 

The purpose of following %ur usual practice is, in our opinion, very important 
“in order to avoid delay and expedite progress” in the performance of the work 
required to be done under contract No. W-ORD—499. 

In Mr. Utley’s letter of June 18, 1941, there were returned to our plant 
accountant some twenty expense statements for review and possible further 
itemization. Some of these statements cover trips taken in April 1941. Under 
the company’s usual procedure, all of the statements have been approved by 
individuals whose names were listed as authorized to approve such statements 
in our letter of March 6, 1941. To try to assemble further information required 
for any further itemization would take a very substantial amount of time of men 
who are engaging their entire time on work under contract No. W-ORD-499. 
In fact, in most instances, it would now be impossible to recall any of the expense 
details of these trips, which we believe have been given in sufficient particularity 
in the expense statements as handed to you. As an example, we have indicated, 
in each instance, the point visited. 

Consequently, we return herewith the statements referred to in your letter 
of June 14 and those attached to Mr. Utley’s letter of June 18, 1941, and request 
that you take such steps as you deem fit to obtain for us the reimbursement of 
these items. 


While the voucher in question bears the approval of the representa- 
tive of the contracting officer, it is stated in his letter of June 10, 1941, 
to you, that such approval is for the purpose only of obtaining a 
decision as to whether the expenses covered thereby are reimbursable, 
and it is evident therefrom that in his opinion the claimed amount 
represented expenses, the allowance of which are not authorized under 
the terms of the contract. 

Contract No. W-ORD-499, entered into on a cost-plus-a-fixed-fee 
basis as authorized under the act of July 2, 1940, 54 Stat. 712, provides 
for the designing, engineering, constructing, equipping, and operating 
of an ordnance manufacturing plant, in consideration of the reim- 
bursement by the Government of the contractor’s expenditures as 
provided in the contract, plus stipulated fixed fees. Whether a par- 
ticular item of expense is reimbursable to the contractor as such, or 
whether it is included in the lump-sum-fixed fees made depends upon 
the terms of the contract. 

By articles I-B-1 and II—A-1 of the contract, the contractor is 
authorized to do all things necessary for the construction and opera- 
tion of the plant, including the employment of all persons engaged in 
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the work under the contract. With respect to reimbursement of the 
contractor’s costs, article III-B-1 of the contract is to the effect that 
the Government will currently reimburse the contractor for such ex- 
penditures made in accordance with article III-A as may be ap- 
proved or ratified by the contracting officer upon certification to and 
verification by the said officer. Section 1-f of said article III-A is 
as follows: 
Transportation and travelling expenses to and from the work of the necessary 
field forces for the economical and successful prosecution of the work; and such 
portion of the transportation, travelling, hotel and other expenses of officers, 
engineers and all other employees of the Contractor as is actually incurred in 
connection with the work under this contract. 

It appears to be the contractor’s contention that this section of the 
contract authorizes as an allowable item of cost the traveling and 
living expenses incurred on behalf of its employees in the transfer 
of the “employees, their families, and households to and from the 
site of the work.” 

It appears that in connection with the performance of the con- 
tract, two general types of transportation, traveling, and incidental 
expenses were contemplated: (1) the cost (transportation and travel 
expense) of transferring employees, permanently assigned to the per- 
formance of the contract work, from some other location to the con- 
tract site, and (2) the cost (transportation, travel, hotel, etc., expense) 
of such occasional travel by employees from their permanent stations 
as might be necessitated by conditions arising during the performance 
of the contract. The expenses incurred by the contractor for which 
reimbursement is claimed on the voucher here under consideration, 
appear to relate to the first of the types above-mentioned—the transfer 
of employees from some other location to the contract site. However, 
in addition to the transportation and other travel expenses of such 
employees—which if approved and verified by the contracting officer 
appear to be an allowable item of cost—there are claimed (1) the 
living expenses of employees at the site of work prior to the arrival 
of their families, (2) the traveling expenses of the employees in re- 
turning to their homes for their family and household effects, and (3) 
the expenses incurred in moving such families and household goods to 
the site of the work. None of these three items appear to be traveling 
or other expenses proper for reimbursement under the terms of the 
above-quoted section of the contract or any other provision thereof, 
since the facts now of record do not indicate that the moving of the 
employees’ family and household effects is a service necessarily required 
or contemplated for the satisfactory performance of the work covered 
by the contract. Insofar as the living expenses of the employee after 
arrival at the contract site are concerned, it is believed that a correct 
interpretation of article ITI-A-1-f is set forth in letter dated April 30, 
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1941, from the office of the Chief of Ordnance, to the contracting officer, 
in pertinent part, as follows: 


It would seem that the intent of the above quoted provision is to compensate 
employees of the Contractor for all expenses incurred with connection to the 
work when absent from their permanent duty station. Living expenses such as 
cost of hotel room, garage rent, food, etc., incurred by an employee at his 
permanent duty station are not such as was contemplated by the provision quoted 
above, and should not be reimbursed the Contractor. 


With reference to the contractor’s statement that the payment of 
such expenses is in accord with its customary practice and that it 
interpreted the contract at the time of its execution as authorizing 
reimbursement therefor, it is well settled that usage or practice of 
the contractor cannot operate to contradict or vary the specific terms 
of the contract. Moore v. United States, 196 U.S. 157. 

Accordingly, the voucher, together with pertinent papers, is returned 
and you are advised that payment thereon is authorized only as to 
the items of allowable cost as herein indicated after proper verification 
and approval thereof as required by the contract. 


(B-18863) 
LEAVES OF ABSENCE—ANNUAL AND SICK—TEMPORARY EMPLOYEES 


After the first month of service annual leave may be credited to temporary 
employees at the beginning of the month in which it accrues but it is to be 
noted that such employees are not entitled to such leave for a fractional 
month’s service. , 

Temporary employees within the meaning of the leave regulations paid on an 
annual or monthly basis and “regular employees” within the meaning of the 
holiday statute of June 29, 1938, classed as temporary under the civil service 
rules but not as temporary under the leave regulations are entitled to pay 
on holidays declared by law, Executive order, or administrative order, and 
may not be charged annua] leave except during a period an office may be 
closed for 2dministrative reasons and the employees are specifically required 
by administrative action to take leave. 

Temporary employees whose compensation is fixed at a rate per day, per hour, 
or on a piece-work basis but who may not be classed as “regular employees” 
within the meaning of the holiday statute approved June 29, 1938, are not 
entitled to holiday pay and payment may not be made to them for holidays 
by making a deduction from annual leave to their credit. 

Continuity of service of temporary employees for annual leuve earning purposes 
is not broken by Sundays not occurring within a regular tour of duty, or holi- 
days or nonwork days established by Federal statute or by Executive or 
administrative order, nor by furlough without pay for lack of work or 
funds if such period is administratively permitted to be “bridged over” by 
accrued annual leave. 

Temporary employee transferred from one bureau of War Department to another 
without break in service may transfer his accrued annual and sick leave. 


Comptroller General Warren to the Secretary of War, August 5, 1941: 
T have your letter of July 14, 1941, as follows: 


Attention is invited to the enclosed communication from the Jefferson Proving 
Ground, Madison, Indiana. Request is made that decisions be given on questions 
¢, d, and e, contained herein. Unless otherwise advised, it is contemplated that 
information in reply to question a and b will be given as follows: 
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a. Attention is invited to Sec. 14, Public 471, 74th Congress, which reads “after 
the first month of service such leave may be credited at the beginning of the 
month in which it accrues.” A temporary employee may be granted the leave 
to his credit at the beginning of the second month of his service. 

b. Where a non-work day is ordered by the Commanding Officer of a station, 
a deduction may be made from annual leave of a temporary employee should 
he have such leave to his credit; if not, deduction may be made from the pay 
of such an employee. 


The referred-to communication from the Chief Clerk, Jefferson 
Proving Ground, Madison, Indiana, is dated May 28, 1941, and reads 
as follows: 


Subject: Temporary Employees, paragraph 102, Regulations Governing Civilian 
Employees, Circular 1-15, page 97-102. 
To: War Department, Civilian Personnel Division, Washington, D. C. 


1. I would appreciate receiving a reply to the following questions concerning 
subject matter stated above. 

a. Does a temporary employee paid on an annual basis have a right to use 
2% days annual leave from the beginning of the first month’s service and prior 
to its accrual? 

b. Is there a deduction from annual leave or from the pay of temporary em- 
ployees where a non-work day is ordered by the commanding officer of a station 
or in the case of a Federal Holiday? 

ec. Does a temporary employee transferred from the Quartermaster Depart- 
ment to the Ordnance Department at the Jefferson Proving Ground without 
break in service have the right to the annual and sick leave he accrued while 
working for the Quartermaster Department? 

d. Does Paragraph 102, Regulations Governing Civilian Employees have the 
effect of superseding Decision B-—6669, dated 11/21/39 of the Comptroller 
General of the U. S. relating to: Sundays and Holidays—Compensation of 
Temporary Employees—etc.? 

e. Is there a more recent Decision made by the Comptroller General on these 
points? 


In decision of May 28, 1941, 20 Comp. Gen. 827, 830, it was stated : 


Section 1 of the Annual Leave Act, approved March 14, 1936, 49 Stat. 1161, 
contains the following sentence: “Temporary employees, except temporary em- 
ployees engaged on construction work at hourly rates, shall be entitled to 2% 
days’ leave for each month of service.” Also, section 2 of the Sick Leave Act 
of the same date, 49 Stat. 1162, contains a corresponding sentence, as follows: 
“Temporary employees, except temporary employees engaged on construction 
work at hourly rates, shall be entitled to 114 days’ sick leave for each month of 
service.” Section 14 of the annual leave regulations provides as follows: 

“Seo. 14. Temporary employees shall be granted 2% days’ leave for each full 
month of service. After the first month of service such leave may be credited 
at the beginning of the month in which it accrues. Temporary employees shall 
be charged with annual leave only for absence on days upon which they would 
otherwise work and receive pay. No charge shall be made against annual leave 
for absence on Sundays which do not occur within a regular tour of duty, holi- 
days, and non-work days established by Federal statute or by Executive or 
administrative order.” 

There is no corresponding provision in the sick leave regulations, apparently 
for the reason that the rate of credit per month for permanent and temporary 
employees is the same. 

In decision of May 10, 1937, 16 Comp. Gen. 993, it was stated: 

“In decision of April 16, 1937, A-84992, 16 Comp. Gen. 934, it was held that 
temporary employees are entitled to 2% days’ annual leave of absence with pay 
inclusive of Sundays and holidays for each full month of service. The statutory 
grant of annual leave to temporary employees is clearly on a monthly basis, that 
is, ‘for each month of service.’ Compare this with the terms of the statutory 
grant of annual leave to permanent employees, to wit, ‘26 days’ annual leave 
with pay each calendar year, exclusive of Sundays and holidays.’ This is not 
a grant of leave ‘for’ each year of service but entitles permanent employees 
to 26 days’ annual leave ‘each calendar year.’” 
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Accordingly, under section 14 of the annual leave regulations and the above- 
quoted decisions, temporary employees are not entitled to annual leave for a 
fractional month’s service. There is perceived no reason why the same rule 
should not be for application as to sick leave. Compare 18 Comp. Gen. 457. 


On the basis of the controlling law and regulations and the quoted 
decision, your answer to question (a) is correct, except that the refer- 
ence should be to section 14 of the annual leave regulations, Executive 
Order No. 8384, dated March 29, 1940, instead of to “Sec. 14, Public 
471, 74th Congress.” 


Public Resolution No. 127, approved June 29, 1938, 52 Stat. 1246, 
provides: 


That hereafter whenever regular employees of the Federa] Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a 
holiday by Federal Statute or Executive order, or any day on which the de- 
partments and establishments of the Government are closed by Executive order, 
they shall receive the same pay for such days as for other days on which an 
ordinary day’s work is performed. 

Seo. 2. The joint resolution of January 6, 1885 (U. 8. C. title 5, see. 86), and 
all other laws inconsistent or in conflict with the provisions of this act are 
hereby repealed to the extent of such inconsistency or conflict. 


In decision of November 21, 1939, B-6669, 19 Comp. Gen. 511, it 
was held as follows (quoting from the syllabus) : 

“Temporary employees” as defined in the uniform leave regulations—“those 
appointed for definite periods of time not exceeding 6 months’—are not “regular 
employees” within the meaning of the per diem, etc., employee holiday pay 
statute of June 29, 1938, 52 Stat. 1246, and thus are excluded from its provisions, 
and such a temporary employee on a 5-day, 40-hour week basis, is not entitled 
to pay for a holiday even though it occurs on a day which is a part of his 40-hour 


work week, and even though he is in a duty or leave with pay status throughout 
the work week. 


The act of March 2, 1940, 54 Stat. 38, provides: 


That the days of annual leave with pay provided for in the act of March 14, 
1986 (49 Stat. 1161), and the days of sick leave with pay provided for in the 
act of March 14, 1986 (49 Stat. 1162), shall mean days upon which employees 
would otherwise work and receive pay, and shall be exclusive of Sundays which 
do not occur within a regular tour of duty, holidays, and all nonwork days 
established by Federal statute or by Executive or administrative order. 

Under the terms of the quoted statutes, and section 14 of the annual 
leave regulations (included in the quotation from the decision of 
May 28, 1941, supra), as well as the rule stated in the quoted decisions, 
your proposed answer to question (b) is too broadly stated. A tem- 
porary employee paid on an annual or monthly basis as distinguished 
from temporary employees “whose compensation is fixed at a rate per 
day, per hour, or on a piece-work basis”—quoting from Public Resolu- 
tion No. 127, swpra—are entitled to pay for holidays declared by law, 
Executive order or administrative order, whether or not they work on 
such holidays and, under the terms of the Leave Act of March 2, 1940, 
and section 14 of the annual leave regulations, swpra, they may not 
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be charged leave “where a nonwork day is ordered by the command- 

ing officer of a station or in the case of a Federal holiday” (quoting 

from question b), except during a period an office may be closed for 

administrative reasons and the employees are specifically required by 

administrative action to take leave. See 19 Comp. Gen. 955. The 
same would apply to employees who may be classed as temporary under 
the civil service rules but not as temporary under the leave regulations, 
if they are properly classed as “regular employees” within the meaning 
of the holiday statute, whose compensation is paid at a rate per day, 
per hour, or on a piece-work basis, that is, those entitled to pay for 
holidays under the terms of Public Resolution No. 127. Compare 20 
Comp. Gen. 411; id. 827. 

Temporary employees whose compensation is fixed at a rate per day, 
per hour, or on a piece-work basis and not properly classed as “regu- 
lar employees” (see 19 Comp. Gen, 511, the syllabus of which is 
quoted above) are not entitled to holiday pay under the provisions 
of Public Resolution No. 127. Payment may not be made to them 
for holidays by making a deduction from annual leave to their credit 
either in their first or subsequent months of service. In fact, the 
plain terms of the leave act of March 2, 1940, and section 14 of the an- 
nual leave regulations would preclude such action. See also 13 Comp. 
Gen. 394. Of course, this does not mean that the continuity of serv- 
ice of such temporary employees is broken in a month in which a 
holiday occurs for which they do not earn pay, precluding them from 
earning leave for that month. On the contrary, if the only absences 
of a temporary employee during the month comprise “Sundays which 
do not occur within a regular tour of duty, holidays, and all non- 
work days established by Federal] statute or by Executive or admin- 

istrative order” (quoting from the act of March 2, 1940), 
the employee has served a “full month of service” within the meaning 
of section 14 of the annual leave regulations and is entitled to 214 
days’ leave for that month. Also, if a temporary employee is “laid- 
off” or furloughed without pay for lack of work or funds, he may 
“bridge over” such period with annual leave to his credit with the 
consent of the administrative office and leave would be earned for 
that month. Otherwise there would result a fractional month’s serv- 
ice for which no leave would be earned. 12 Comp. Gen. 621; 18 id. 
400; id. 596, 

Question (¢) is answered in the affirmative, the transfer being be- 
tween two bureaus of the War Department. See 20 Comp. Gen. 332; 
id. 661. 

The decision of November 21, 1939, B-6669, 19 Comp. Gen. 511, to 
which reference is made in question (d), the syllabus of which has been 
hereinbefore quoted, has not been overruled or modified: Paragraph 
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102, Regulations Governing Civilian Employees of the War Depart- 
ment, is the same as section 14 of the current annual leave regulations 
above quoted. There is no conflict between the decision and the 


regulation. The answer to question (b), supra, states the proper 
rules for their application. 


Referring to question (e) the applicable decisions of this office are 
quoted or cited herein. 


— 


(B-17617) 


ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS—ADVER- 
TISING FOR BIDS AND GENERAL SCHEDULE OF SUPPLIES 


Since neither the Administrative Office of the United States Courts nor the courts 
for which it serves as the administrative agency are in the executive branch 
of the Government the General Supply Schedule contracts have no man- 
datory application to their respective requirements for supplies, but such 
supplies should be so obtained in the interest of economy and good adminis- 
tration, provided the contractors will accept orders therefor. 

The advertising for bids requirements of section 8709, Revised Statutes, are 
applicable to all purchases in excess of $50—the applicable 8&tatutory open- 
market purchase limitation—made under appropriations for any of the 
courts for which the Administrative Office of the United States Courts serves 
as administrative agency. 


Comptroller General Warren to the Director, Administrative Office of the U. S. 
Courts, August 6, 1941: 


Consideration has been given your letter of June 4, 1941, as follows: 


Attached are copies of a letter with enclosures received from Mr. Willard L. 
Hart, Chief Clerk of the United States Court of Claims, raising certain questions 
with reference to the applicability of the provisions of Section 3709 of the United 
States Revised Statutes and the contracts executed by the Procurement Di- 
vision of the Treasury Department, to purchases from the appropriation available 
to that Court. 

We would appreciate receiving your views on the questions raised by Mr. Hart, 
not only as they affect the Court of Claims appropriation, but also the other 
appropriations made to the judiciary which are administered by this office. 

The Act of October 10, 1940, Public No. 842, 76th Congress, “To Consolidate 
Certain Exceptions to Section 3708 of the Revised Statutes and to Improve the 
United States Code,” provides that Section 3709 shall not be construed to apply 
to any purchase or services authorized by any appropriation act for the Admin- 
istrative Office of the United States Courts where the aggregate amount involved 
does not exceed the amount of $50.00. This is in keeping with the language of 
the appropriation “Miscellaneous Expenses, Administrative Office of the U. 8. 
Courts” for the fiscal year 1941 and of the bill for the fiscal year 1942 as it now 
stands. However, it does not appear to be clear whether this act applies only to 
the appropriations for the operation of this office or to expenditures made by 
this office for the Federal Courts as well. 

Specifically the questions for determination are: 

1. Do the contracts executed by the Procurement Division of the Treasury 
Department cover the requirements of the Court of Claims, other United States 
Courts or of the Administrative Office of the United States Courts? 

2. Are the provisions of Section 3708 R. S. applicable to purchases made from 
appropriations for the Court of Claims or other United States Courts? 

3. If your answer to the second question is in the affirmative, what, if any 
exemptions from the provisions of Sec. 3709 R. S. are applicable to expenditures 
made by the Court of Claims or other United States Courts, or by the Adminis- 
trative Office of the United States Courts from court appropriations? 
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The letter dated May 5, 1941, from the Chief Clerk of the Court of 
Claims, is in pertinent part as follows: 


I desire to propound a question in reference to the expenditures under the 
appropriation, “Contingent Expenses, Court of Claims,” and respectfully request 
that you obtain an official ruling thereon from the Comptroller General, in order 
a: I may be guided in future purchases of supplies, ete., for the Court of 

ms, 

Section 142 of the Judicial Code (U. S. C. 247) provides as follows: 

“The said clerk shall have authority when he has given bond as provided in 
the preceding section, to disburse, under the direction of the court, the con- 
tingent fund which may from time to time be appropriated for its use; and his 
accounts shall be settled by the General Accounting Office in the same way as 
the accounts of other disbursing agents of the Government are settled.” 

It appears to the undersigned that, construing this section alone, there would 
be no limitation whatsoever in reference to the amount which can be expended 
without the necessity of obtaining bids in the open market, nor is there any 
requirement concerning the making of purchases from the General Supply 
Schedule. The only requirement of this section is that the disbursement of this 
fund is under the direction of the court. 

Prior to the Act of August 7, 1939, creating the Administrative Office of the 
United States Courts, most of the funds appropriated for the United States 
Courts were administered by the Department of Justice and there was placed a 
limitation of $25.00 on all purchases without the necessity of obtaining bids in 
the open market or purchasing articles from the General Supply Schedule. 

In a decisio# of Comptroller Warwick to the Attorney General dated July 
29, 1920, the question pertaining to the legislative, executive and judicia] appro- 
priation act for the fiscal year 1921 which provided that Section 3709 of the 
Revised Statutes shall not be construed to apply to any purchase or service 
rendered for the Department of Justice when the aggregate amount involved 
does not exceed the sum of $25.00. A decision was requested as to whether the 
provisions of the law, above stated, were applicable to the purchase of articles 
authorized by the Department of Justice for use in the offices of officials of 
United States courts. The decision held as follows: 

“General laws and annual appropriation acts distinguish between the Depart- 
ment of Justice, which is part of the executive branch of the Government, and 
United States courts and their officers belonging to the judicial branch. However, 
in the matter of administration of their appropriations and general supervision 
of their expenditures, and for the purposes of administrative accounting, the 
courts and their officers are placed under the Department of Justice. 

“A purchase made or service rendered for an official of a United States court 
may fairly be said to be a purchase or service for the Department of Justice, 
and I think that the statute was intended to be so construed, You are ac- 
cordingly advised that it is applicable to purchases made for court officials of 
articles authorized by the Department of Justice under any appropriation 
administered by the Department of Justice.” 

My predecessor in office, J, Bradley Tanner, on July 12, 1926, received a letter 
from Lurtin R. Ginn, Assistant Comptroller General of the United States, wherein 
he stated that, in connection with suspensions in Mr. Tanner's accounts, informa- 
tion was requested concerning the application of Section 3709 of the Revised 
Statutes. It will be noted that Mr. Ginn did not give a formal decision but 
expressed merely his own views. He held, in substance, that he was satisfied 
in his own mind that the Court of Claims contingent appropriation is not 
restricted by the provisions of Section 3709 R. S. In a letter of the same date, 
July 12, 1926, to the Acting Chief of the Civil Division of the Department of 
Justice [General Accounting Office], Mr. Ginn held that the appropriation for 
contingent expenses, Court of Claims, is not administered by the Department of 
Justice and in view of Section 142 of the Judicial Code he did not see how Section 
3709 R. S. could have any application to the purchase of supplies and services 
and also inasmuch as Section 3709 refers to departments. For your information 
I am enclosing herewith a copy of Mr. Ginn’s letter to the Acting Chief of the 
Civil Division, attaching it as Exhibit 1. 

This office on August 20, 1937, addressed a letter to the Procurement Division 
of the Treasury Department seeking a clearance for the purchase of a rug for 
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‘one of the Justice’s chambers. The particular rug desired was one which was 


not on the Schedule and there were no rugs approximately meeting the specifi- 
cations required for the desired rug. On September 2, 1937, the Acting Assistant 
Director of the Procurement Division, Honorable Robert LeFevre, addressed 
a letter to the undersigned relative to the clearance requested and I quote the 
second paragraph of Mr. LeFevre’s letter: 

“It is the opinion of this office that the contracts for supplies entered into by 
the Procurement Division do not cover the requirements of the Court of Claims, 
inasmuch as the authority for the making of such contracts relates to the Execu- 
tive branch of the Government only.” 

It was, therefore, unnecessary to obtain a clearance for the purchase of the 
justice’s rug. 

It is needless for me to advise you that there is no intention on my part to 
take an arbitrary stand relative to the subject matter of this letter, and, on the 
contrary, it has been and is the custom of this office in all of its purchases of 
supplies or services in excess of $25.00 to purchase from the General Supply 
Schedule or to invite bids and to make awards to the lowest responsible bidder, 
and in good faith to endeavor to cooperate with and comply with the rules and 
regulations of the General Accounting Office and of your office. 


As indicated in the Chief Clerk’s letter, under the system of ad- 
ministration of the United States courts in operation prior to the 
effective date of the act of August 7, 1939, 53 Stat. 1223, creating the 
Administrative Office of the United States Courts, the appropriations 
for the courts, with few exceptions, were administered by the De- 
partment of Justice—one of such exceptions being the appropriation 
for contingent expenses of the Court of Claims, which was disbursed 
by the Chief Clerk of the Court under the direction of the Court, 
pursuant to section 142 of the Judicial Code, 28 U. S. C. 247. The 
answers to the questions presented in your letter depend largely upon 
the changes in such preexisting system of administration wrought by 
the said act of August 7, 1939. 


The act provides, in part: 


That the Judicial Code is hereby amended by adding at the end thereof a new 
chapter to be numbered XV and entitled “The Administration of the United 
States Courts,” as follows: 

“Chapter XV—The Administration of the United States Courts— 

“Sec. 302. There shall be at the seat of government an establishment to be 
known as the Administrative Office of the United States Courts, with a Director 
at the head thereof who shall be appointed by the Supreme Court of the United 
States and hold office at the pleasure of and be subject to removal by the aforesaid 
Cus S * 

* . . s o 7 7 


“Sec. 304. The Director shall be the administrative officer of the United States 
courts and shall have charge, under the supervision and direction of the conference 
of senior circuit judges, of— 

“(1) All administrative matters relating to the offices of the clerks and other 
clerical and administrative personnel of the courts, but nothing contained in this 
chapter shall be construed as affecting the authority of the courts to appoint 
their administrative or clerical personnel, or the authority of the Attorney 
General respecting United States marshals and their deputies, United States 
attorneys and their assistants ; 

- * ~~? . * : . 


“(3) The disbursement, directly and through the several United States mar- 
shals as now provided by law, of the moneys appropriated for the maintenance, 
support, and operation of the courts; 

“(4) The purchase, exchange, transfer, and distribution of equipment and 
supplies ; 
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“(5) The eXamination and audit of vouchers and accounts of the officials and 
employees covered by this chapter ; 

“(6) The providing of accommodations for the use of the courts and the 
various officials and employees covered by this chapter; and 


“(7) Such other matters as may be assigned to him by the Supreme Court 
and the conference of the senior circuit judges. * * 

7 2 on = * : a 

“Sec. 808. The provisions of this chapter shall apply to the several United 
States circuit courts of appeals, the United States Court of Appeals for the District 
of Columbia, the several district courts of the United States in the continental 
United States, the Court of Claims, the United States Court of Customs and 
Patent Appeals, the United States Customs Court, the District Court for the 
District of Alaska, the District Court for the District of Hawaii, the District 
Court of the United States for Puerto Rico, the United States District Court for 
the District of the Canal Zone, the District Court of the Virgin Islands, and the 
United States Court for China. The term ‘courts’ as used in this chapter means 
the courts specified in this section. The term ‘continental United States’ as 
used in this chapter means the States of the Union and the District of 
Columbia. * * *” 

* * o * * + * 

Sro. 4. All unexpended appropriations for the support, maintenance, and opera- 
tion of the courts specified in section 306 of the Judicial Code for the current fiscal 
year, and all unexpended appropriations covering judicial personnel as specified 
in section 304 (1) of the Judicial Code, including appropriations for the salaries 
of justices and judges who have retired or who have resigned under the provisions 
of section 260 of the Judicial Code (U. 8S. C., title 28, sec. 375), are hereby trans- 
ferred to the control of the Administrative Office of the United States Courts. 

Seo. 5. All powers and duties now conferred or imposed by law upon the 
Department of Justice or the Attorney General, relating to the administrative 
audit of the accounts and vouchers referred to in section 304 of the Judicial Code, 
are hereby transferred to and vested in the Administrative Office of the United 
States Courts. 

Seo. 6. All administrative powers and duties now conferred or imposed by 
law upon the Department of Justice or the Attorney General, respecting clerks 
of courts, deputy clerks of courts and clerical assistants, law clerks, secretaries, 
and stenographers to the judges, and librarians in charge of libraries of the 
courts, and such other employees of the courts not excluded by section 304 of 
chapter XV as hereinbefore set forth, are hereby vested in the Administrative 
Office of the United States Courts. 


With reference to your first question, as to whether the contracts 
executed by the Procurement Division, Treasury Department, cover 
the requirements of the Court of Claims, other United States courts, 
or your Office, I have to advise that the Procurement Division is the 
sucessor to the functions formerly exercised by the General Supply 
Committee, under the direction of the Secretary of the Treasury, 
pursuant to the provisions of section 4 of the act of June 17, 1910, 
86 Stat. 581, and section 1 of the act of February 27, 1929, 45 Stat. 
1341, in the procurement of supplies for the executive departments and 
other Government establishments in Washington, the municipal Gov- 
ernment of the District of Columbia, and certain field services. In 
construing the provisions of the 1910 act, which dealt specifically with 
the procurement of supplies “for the executive departments and other 
Government establishments in Washington,” it was held that while the 
act did not require supplies for the field services to be purchased 
in the manner therein provided, such supplies could be purchased 
under the contracts of the General Supply Committee with the con- 
sent of the Secretary of the Treasury and of the contractors; that 
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where such contracts included supplies of a particular field service 
they would exclude any other means of procurement except in case 
of public exigency requiring immediate delivery; and that purchases 
by executive departments and other Government establishments in 
Washington, D, C., for delivery there and later shipment to the field 
were within the scope of the act, 18 Comp. Dec. 751; 19 id. 547 ; 22 id. 
201; 7 Comp. Gen. 122. It was held, also, that by the term “other 
Government establishments in Washington,” Congress must have 
intended to include only such establishments as are similar in character 
to the executive departments, that is, other executive establishments, 
and that the act was not operative outside of the executive branch of 
the Government, 23 Comp. Dec. 599; 5 Comp. Gen. 130. 

By section 1 of Executive Order No. 6166, dated June 10, 1933, the 
General Supply Committee was abolished and the function of deter- 
mination of policies and methods of procurement, warehousing, and 
distribution of property, facilities, structures, improvements, machin- 
ery, equipment, stores, and supplies exercised by any agency was 
transferred to a Procurement Division in the Treasury Department, 
Said division was empowered, with the approval of the President, 
to provide for procurement, warehousing, or distribution for. any 
agency, by undertaking such functions itself or by other methods 
set forth in the Executive order. However, section 16 of the act of 
March 3, 1933, 47 Stat. 1517, pursuant to which said Executive order 
was issued, authorized reorganizations only in the executive branch 
of the Government, and section 21 of the Executive order limited the 
term “agency,” as therein used, to the executive branch. In view 
thereof, the contracts of the Procurement Division have no broader 
application than did those of the former General Supply Committee, 
insofar as concerns agencies outside of the executive branch of the 
Government. 

Under the former system of court administration, involving the 
procurement of supplies and equipment for the courts and court 
officials by requisition upon the Department of Justice at Washington, 
it was held that the items used in filling such requisitions should be 
obtained under the general supply contracts, on the theory that a 
purchase for the use of court officials was a purchase for the depart- 
ment. See 27 Comp. Dec. 712; A-15999, November 20, 1926. By 
the above-quoted provisions of section 304 of the Judicial Code, as 
amended by section 1 of the act of August 7, 1939, the Director of 
the Administrative Office of the United States courts was placed in 
charge of the disbursement of the moneys appropriated for the main- 
tenance, support. and operation of the courts, and of the purchase, 
exchange, transfer, and distribution of equipment and supplies. 
While said office is specifically designated in section 302 of the Judicial 
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Code, as amended, as an establishment at the seat of Government, it 
is clearly not an establishment in the executive branch of the Gov- 
ernment, one of the chief reasons for its creation having been to 
remove the administration of the courts from the control of the 
executive branch and to turn it over to the courts themselves. See 
Senate Report No. 426, 76th Congress, 1st Session, on bill S. 188, 
enacted as the act of August 7, 1939. 

Accordingly, as neither the Administrative Office of the United 
States courts nor the courts for which it serves as the administrative 
agency are in the executive branch of the Government, the contracts 
of the Procurement Division have no mandatory application to their 
respective requirements for supplies. However, it would appear in 
the interest of economy and good administration to obtain such 
supplies under the General Schedule of Supplies, provided the con- 
tractors will accept orders therefor. 5 Comp. Gen. 130. 

As to your second and third questions, relative to the application 
of section 3709, Revised Statutes, to purchases made under appropria- 
tions for the Court of Claims or other United States courts—either 
by the courts or by your office—different considerations present them- 
selves. Said section, 41 U. 8. C. 5, provides: 

* * * Except as otherwise provided by law all purchases and contracts for 
supplies or services, in any of the departments of the Government, and purchases 
of Indian supplies, except for personal services, shall be made by advertising a 
sufficient time previously for proposals respecting the same, when the public 
exigencies do not require the immediate delivery of the articles, or performance 
of the service. When immediate delivery or performance is required by the 
public exigency, the articles or service required may be procured by open pur- 
chase or contract at the places and in the manner in which such articles are 
usually bought and sold, or such services engaged, between individuals. * * * 

It has been held frequently by the courts and the accounting officers 
that the provisions of the statute are designed to give all persons equal 
right to compete for Government business; to secure to the Govern- 
ment the benefits of competition; to prevent unjust favoritism by 
representatives of the Government in making purchases on public 
account; and to prevent collusion and fraud in procuring supplies or 
letting contracts, United States v. Purcell Envelope Company, 249 
U.S. 813; Harvey v. United States, 8 Ct. Cls. 501; 8 Comp. Dee. 175; 
14 id. 328; 6 Comp. Gen. 557; 18 id. 641. There is no exemption in 
the statute of any activity of the Government from the requirement 
to advertise, 3 Comp. Gen. 920. The act does not specify executive 
departments, but a former Comptroller of the Treasury, by construing 
its provisions in connection with certain amendments of 1894 dealing 
with the executive departments and other establishments at Wash- 
ington—superseded by the act of June 17, 1910, considered above— 
arrived at the conclusion that the requirement of advertising was 
limited to the executive departments, 8 Comp. Dec. 128; 15 id. 606. 
However, such view completely overlooked the true significance of 
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the amendments and was specifically repudiated in a fully considered 
decision of this office under date of February 21, 1928, A-21057, in 
part as follows: 

* * * There is no exemption of the Mixed Claims Commission from the 
requirement to advertise which applies alike to all departments, independent 
establishments, boards, etc., of the Government (3 Comp. Gen. 920). In your 
letter of December 28, 1927; to this office you cite and quote from a decision of 
the Comptroller of the Treasury, dated August 20, 1901, 8 Comp. Dee. 128, holding 
that the requirements of section 3709, Revised Statutes, were not applicable to 
the procurement of supplies and services for the Spanish Claims Commission 
under the provisions of section 3 of the act of March 2, 1901, 31 Stat. 878. 
This decision was based on the amendments to section 3709, Revised Statutes, 
by the acts of January 27, 1894, 28 Stat. 33, and April 21, 1894, 28 Stat. 62, 
te provide a certain procedure relative to advertisement for proposals, etc., 
“for fuel, ice, stationery, and other miscellaneous supplies to be purchased at 
Washington for the use of the Executive Departments and other Government 
establishments” named in the first amendment. It was reasoned that the 
amendments having specified the Ewvecutive Departments, and certain other 
Government establishments particularly named, such amendments should be 
taken as a legislative definition of the establishments intended to be affected by 
the general provisions of section 3709, Revised Statutes. That this position 
cannot be sustained would seem clear from the fact that the amendments directed 
a procedure to be followed only in the purchase of miscellaneous supplies at 
Washington, to be contracted for annually, by the particular establishments 
therein named, and did not otherwise change the provisions of section 3709 which 
applied generally to all purchases of supplies and services in any of the depart- 
ments of the Government. The fact that such amendments specified that the 
ewvecutive departments and other establishments named were to be governed in 
a certain manner in the purchase of certain of their supplies at Washington 
could not have the effect of limiting the general provisions of section 3709, to 
the activities which were named in the amendments for a particular purpose. 
The circumstance that the amendments specified executive departments whereas 
section 3709 applied to “any of the departments of the Government” would of 
itself seem conclusive that the term was used in the amendments for the par- 
ticular purpose therein provided for and in no sense as a definition or limitation 
of the term “any of the departments of the Government” as used in section 3709. 
That the provisions of section 3709 are not limited to the activities named in the 
amendments of January 27 and April 21, 1894, supra, is further shown by subse- 
quent legislative enactments limiting the applicability of section 3709 in cases 
of expenditures below specified amounts by various Government activities which 
were not named in the amendments. See for example the acts of June 12, 1922, 
42 Stat. 638 (Civil Service Commission) : February 13, 1923, 42 Stat. 1244 (U. 8. 
Veterans’ Bureau), and May 13, 1926, 44 Stat. 547 (Architect of the Capitol). 


To the limited exemptions mentioned in the above-quoted de- 
cision there could be added many more set forth in the act of October 
10, 1940, 54 Stat. 1109, particularly the exemption of $50 in section 
1 of that act applicable to your office, the scope of which is here in 
question. Such limited exemptions, applicable to agencies in all 
branches of the Government, raise the clear implication that the 
Congress intended the requirements of section 3709, Revised Statutes, 
to apply to all activities of the Government not specifically exempted 
therefrom or otherwise provided for by law. 

Said act of October 10, 1940, insofar as it applies to your office, 
provides as follows: 

That section 3709 of the Revised Statutes shall not be construed to apply 


to any purchases or services authorized by any appropriation Act for the herein- 
after enumerated departments and independent offices— 


* * * * * * + 
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(b) Where the aggregate amount involved does not exceed the sum of $50— 

(1) The Administrative Office of the United States Courts. 

As to the scope of the foregoing exemption, it is noted that the 
exemption of $50 which it superseded, act of May 14, 1940, title IV, 
54 Stat. 211, 41 U. S. C. 6 gg, as well as the similar exemption in 
the Judiciary Appropriation Act, 1942, title IV. l’ublic Law 135, 
approved June 28, 1941, 55 Stat. 265, was a proviso to the appro- 
priation for miscellaneous expenses of the Administrative Office of 
the United States courts. However, the language employed to ex- 
clude purchases not in excess of $50 from the statutury requirement 
for advertising is almost identical with that in the exemption of $25 
provided by the act of May 29, 1920, 41 Stat. 631, in the case of 
purchases or services rendered for the Department of Justice. By 
the decision of July 29, 1920, 27 Comp. Dec. 113, quoted in part in 
the letter from the Chief Clerk of the Court of Claims, the latter 
exemption was held applicable to purchases made for court officials 
of articles authorized by the Department of Justice under any appro- 
priation administered by the Department. 

In view of the specific provisions of section 304 of the Judicial 
Code, as amended by the act of August 7, 1939, placing the Director 
of the Administrative Office of the United States courts in charge 
of the disbursement of the moneys appropriated for the maintenance, 
support, and operation of the courts—as defined in section 308 of 
the Judicial Code, as amended—the purchase, exchange, transfer, 
and distribution of equipment and supplies and the providing of 
uccommodations for the use of the courts and court officials, the 
reasoning of the decision, 27 Comp. Dec. 113, applies with equal 
force to the present question. Under such reasoning, the exemption 
‘ of $50 is applicable to any purchases or services for the Court 
of Claims or any of the other courts enumerated in section 308 of 
the Judicial Code, as amended. 

The conclusions reached herein make it unnecessary to consider 
the correctness or incorrectness of the views of the former Assistant 
Comptroller General, set forth in the Chief Clerk’s letter, in respect 
of the application of section 3709, Revised Statutes, to purchases 
under the appropriation for contingent expenses of the Court of 
Claims. 

Summarizing the answers to your three questions, you are advised 
that purchases of supplies for your office or the courts are not re- 
quired to be made under Procurement Division contracts, but may 
be so made with the consent of the contractors; and that the provi- 
sions of section 3709, Revised Statutes, are applicable to all purchases 
in excess of $50 made under appropriations for any of the courts 
enumerated in section 308 of the Judicial Code, as amended. It may 





DECISIONS OF THE COMPTROLLER GENERAL 113 


be added that the purchase of supplies under a Procurement Division 
contract will be accepted by this office as a sufficient compliance with 
the requirement for advertising, where otherwise applicable. 


(B-18898) 


OFFICERS AND EMPLOYEES—TRANSFERS—UNCLASSIFIED TO 
CLASSIFIED POSITIONS—INITIAL SALARY RATES 


The General Accounting Office has no jurisdiction or authority to fix or deter- 
mine the conditions for acquiring a competitive classified civil-service 
status—whether in the same or different position or whether the position 
in which such status may be acquired is within or without the scope of the 
Classification Act of 1923, 

While decisions of this office with reference to the Classification Act of 1923 
have held that employees transferred, reappointed, or reinstated from 
classified or unclassified positions to classified positions need not be ap- 
pointed at the minimum salary rate of the grade, employees already in the 
Federal service under an appointment made without regard to the civil- 
service laws and regulations by competitive examination, when acquiring 
a classified civil-service status, must be appointed, under existing civil 
service regulations, at the minimum salary rate of the grade in which the 
position has been allocated, 


Comptroller General Warren to the Secretary of Agriculture, August 6, 1941: 
I have your letter of July 17, 1941, as follows: 


There are in the Department of Agriculture a number of positions classified 
pursuant to the Classification Act of 1923, as amended, the incumbents of which 
have been appointed without regard to civil service law and regulations. The 
initial appointments of such incumbents were, of course, made at the minimum 
salary rates of the grades to which these positions had been allocated. Some of 
the incumbents, as a result of satisfactory services rendered over a period of 
time, have received administrative increases to higher rates within the grades 
of the positions occupied. From time to time the name of one of these incum- 
bents is reached on a civil service register of eligibles, and it is the policy of 
the Department, whenever it is practicable to do so and the services of the 
incumbent have been thoroughly satisfactory, to appoint such a person from 
the register in order that he may gain civil service status. In some cases the 
appointment is made to the position already occupied; in other instances it is 
to a different position, depending generally upon the nature of the competi- 
tive examination which the employee has passed. 

Under such circumstances, does the change from an excepted to a probational 
appointment constitute a “new” appointment within the meaning of rule 6 
of section 6 of the Classification Act of 1923? More specifically, where no 
change in grade is involved and where the employee is receiving a salary rate 
above the minimum of the grade, is it necessary to reduce his salary to such 
minimum at the time of making the change from an excepted to a probational 
appointment? If an employee is serving satisfactorily in a position in a grade 
higher than that of the class of position for which he was examined and certified 
by the Civil Service Commission, must his salary at the time of probational 
appointment to the lower grade position for which he is certified be reduced to 
the minimum of that grade? 

In view of the fact that the requirements of the Classification Act regarding 
initial salary rate have already been complied with and in light of various 
decisions previously rendered by your office, we are inclined to believe that 
all three of the foregoing questions would be answered in the negative. Since 
we do not find any written decision to be precisely in point, however, we shall 
appreciate your rulings on these questions. 

A fourth related question is as follows: If an employee has an excepted 
appointment to a position classified pursuant to Executive Order No. 6746 at 
the time of being reached on a civil service register, may his salary at the 
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time of making the change from an excepted to a probational appointment be 
adjusted in accordance with the rules set forth in your decision of July 7, 
1989, to the Secretary of State (B-4565), provided his position is at that 
time allocated to the proper grade under the Classification Act, as amended? 

Your early decision on the foregoing points will be greatly appreciated. 

This office, in a long line of decisions, has held that the transfer, 
reappointment, or reinstatement of an employee from a classified or 
unclassified position to a classified position does not constitute a 
“new” appointment within the meaning of rule 6 of section 6 of the 
Classification Act of 1923, approved March 4, 1923, 42 Stat. 1490, 
providing as follows: “All new appointments shall be made at the 
minimum rate of the appropriate grade or class thereof.” See 9 
Comp. Gen. 71; id. 80; zd. 813; 13 id. 22; id. 86; id. 222; 15 id. 102; 
id. 797; 16 id. 598; id. 994; 17 id. 460; id. 563; id. 1061; 19 td. 20; td. 
763 ; 20 id. 17; td. 318. These decisions were rendered with reference 
to the Classification Act of 1923, exclusively, and the adjustment of 
personnel between positions therein considered relate to status under 
the classification act, not to status under the civil service laws and 
regulations. See 17 Comp. Gen. 578; 18 id. 223; id. 796. This office 
has no jurisdiction or authority to fix or determine the conditions 
for acquiring a competitive classified civil service status—whether 
in the same or different position or whether the position in which such 
classified civil service status may be acquired is within or without the 
scope of the classification act. See 17 Comp. Gen. 786; 18 id. 217; id. 
775; 19 id. 125; 20 id. 538. 

So far as the classification act is concerned a change in status of 
an employee in the same or a different position would not be regarded 
as a “new” appointment under the rules stated in the cited decisions 
of this office requiring payment initially of the minimum salary rate 
of the grade to an employee whose salary rate was already above the 
minimum; but the questions presented in your letter involve the con- 
ditions prescribed by the United States Civil Service Commission 
for acquiring a classified civil service status as a result of successfully 
passing a competitive civil-service examination by an employee al- 
ready in the Federal service under an appointment made without 
regard to the civil service laws and regulations. See, in this connec- 
tion, Departmental Circular No. 190, issued by the United States 
Civil Service Commission under date of June 14, 1939, as follows: 
Subject: According a classified civil service status to a nonclassified employee 

when he is reached for certification on an appropriate register—salary. 

To heads of departments and independent establishments: 

Attention is invited to decisions of the Acting Comptroller General, under 
dates of May 10, 1937 (16 Comp. Gen. 994) and October 15, 1938 (A-98468), 
which held in effect that where the salary a Federal employee received at the 
time his position was classified (under the Classification Act), had been regu- 
larly fixed at a rate not inconsistent with the provisions of the Classification 
Act and had been attained by reason of extended efficient service on the same 
job and the rate so fixed is one of the rates prescribed for the grade to which 


the position has been allocated, reduction in salary to the minimum of the 
grade is not required. 
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It has come to the Commission’s attention that these decisions have been 
construed by some Federal agencies as permitting a nonclassified employee to 
acquire a classified civil-service status at the salary he is receiving at the 
time his name is reached on an appropriate register, regardless of the fact that 
such salary may be in excess of the rate for which he can be certified. 

The Commission wishes to correct any such erroneous impression. This 
office construes the decisions of the Comptroller General and the Acting Comp- 
troller General on this subject to relate primarily to the provisions of the 
Classification Act of 1923, as amended, as regards the payment of salary only, 
but not in any way nullifying the competitive requirements of the Civil Service 
Act and rules or permitting the setting aside of such competitive requirements 
in whole or in part in any individual case where the necessity of meeting 
such requirements is a prerequisite to the acquisition of a classified civil- 
service status. 

In a decision of June 26, 1924 (3 Comp. Gen. 1001-1006), it was held that: 

“* * * Therefore, an employee transferred from one grade to a lower 
grade can be transferred to position in which there is a vacancy in the grade 
to which transferred at a salary not in excess of the salary of the position from 
which transferred, assuming, of course, that the transfer is authorized under 
the provisions of the Classification Act and the civil-service acts, and the 
regulations made in pursuance thereof.” [Italics supplied.] 
this language being quoted in decision of the Comptroller General of August 6, 
1935 (15 Comp. Gen, 102). 

For a number of years the Commission has followed the practice of accord- 
ing a competitive classified status to a nonclassified employee or a permanent 
status to an unclassified laborer where the employee’s name is reached for 
certification on an appropriate competitive register and the various conditions 
precedent to his acquisition of a status are met in connection therewith. 
This policy has been followed whether the position occupied by the employee 
is excepted by statute, Executive order, or the civil-service rules. For the 
guidance of Federal officials, however, it is desired at this time to invite specific 
attention to the fact that in any case of this kind such an employee may be 
accorded the competitive status only at the salary for which his name is 
reached. He is required thereafter to serve the probationary period in con- 
formity with the civil-service rules at such salary rate, and on the same 
duties for the entire period of probation as would be required had he been 
appointed originally to the position competitively under the rules, unless other 
action is specifically authorized. 

As stated, the decisions of the Comptroller General and the Acting Comp- 
troller General on this subject relate solely to the payment of salary and do 
not change in any way the procedure under the Civil Service Act and the 
rules in according or withholding a classified status. 


See, also, Departmental Circular, National Defense Series No. 9, 
Supplement No. 1, issued by the Commission under date of July 28, 
1941, relaxing the rule to some extent in defense agencies. This office 
has no jurisdiction or authority to review or revise these regulations 
to conform to the rules stated in the decisions of this office with refer- 
ence to the classification act. 

In view of the terms of the quoted civil-service regulation it 
would appear that as to each of the classes of changes in status 
presented in your letter—they all involving a change from an un- 
classified to a competitive classified civil-service status—the initial 
salary rate of the employee upon acquiring the competitive classified 
civil-service status in the same or a different position would be the 
minimum salary rate of the grade in which the position has been 
allocated, unless other action is specifically authorized by the Civil] 
Service Commission. Compare 20 Comp. Gen. 191. 
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(B-18966) 


TRAVELING EXPENSES—USE OF MODE OF TRAVEL OTHER THAN 
THAT ORDERED 


An administrative officer who is vested with authority to direct the travel of 
Government employees may order such travel by Government transporta- 
tion in lieu of common carrier, and an employee ordered so to travel who 
nevertheless travels by common carrier may be reimbursed only for such 
expenses, other than speculative, as the Government would have sustained 
had the travel been as ordered, and may not be reimbursed for the cost 
of the common-carrier travel. 


Comptroller General Warren to John F, Dempsey, August 7, 1941: 

Reference is made to your letters dated July 15 and 24, 1941, re- 
questing review of settlement of this office dated July 12, 1941, which 
disallowed your claim for $51.10 representing an amount equal to 
the excess cost of transportation incurred by you in traveling as an 
agent of the Division of Investigations, Department of the Interior, 
between Joplin, Mo., and Washington, D. C., November 20-22, 1940, 
by reason of the use of transportation other than that authorized 
by your superiors. 

An oral hearing was afforded you July 24, 1941, at which no 
additional facts not of record were disclosed. 

By orders dated July 30, 1940, you were instructed to proceed 
from Washington, D. C., your official headquarters, to and from 
“Such points in the United States as may be necessary to complete 
the investigation of cases assigned to you.” This order provided 
that “Travel must be by the shortest practical route and without 
unnecessary delay * * *.” 

By letter received in this office March 6, 1941, the Director, Di- 
vision of Investigations, Department of the Interior, reported to 
this office, in pertinent part, as follows: 

Of the $51.10 difference found in the preaudit Mr. Dempsey makes claim 
for $35.39 because of an alleged saving in salary and per diem due to travel 
by rail instead of automobile. He was instructed to return by Government- 
owned automobile from Joplin, Mo., to Washington, D. C., He disobeyed 
instructions and returned by rail. The railroad and Pullman fares in the 
amount of $46.10 were disapproved and are included in the differences stated 
in the preaudit difference statement. Mr. Dempsey arrived in Washington 
at 7:40 a. m., November 22. The automobile that he was instructed to return 
by arrived in Washington at 2:30 a. m., Sunday, November 24. It was driven 
by another employee. 

You admit in your letters that you received but disregarded the 
verbal instructions of your superiors given to you through other 
employees to return to Washington, D. C., in a Government-owned 
automobile, apparently believing you had the discretion to determine 
the mode of travel on official business to return to your headquarters, 
or at least that such action on your part in disregarding “an unim- 
portant and unofficial order” (quoting from your letter of July 24, 
1941) should not penalize you; that is, it is understood to be your 
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contention that your action in. returning by rail rather than in a 
Government-owned automobile as instructed does not justify dis- 
allowance of the traveling expenses incurred by you in returning 
to headquarters. 

You allege that your primary purpose in returning by rail, rather 
than in the Government-owned automobile as instructed, was to 
allow you a few days start in looking for another position, the 
purpose of your return having been to separate you from the service. 

In addition to the above, your claim appears to be based on three 
points (1) an alleged saving in salary to the United States, inasmuch 
as your services were terminated on date of arrival in Washington, 
D. C., November 22, 1940, whereas had Government-owned automo- 
bile been used you would not have arrived until Sunday, November 
24, 1940, and your services could not have been terminated until 
Monday, November 25, 1940; (2) a saving due to the fact that your 
trunk transported by rail as baggage in connection with your per- 
sonal transportation could not have been transported if the Govern- 
ment-owned car had been used, the allegation being made that there 
was not room for your baggage in addition to that of the other 
employees traveling in the same car; and (3) the amount of $8.75 
should be allowed as savings in per diem in lieu of subsistence in 
performing the travel by common carrier. 

While nothing specific appears in any law or the Standardized 
Government Travel Regulations, either expressly authorizing or pro- 
hibiting an administrative officer of the Government from ordering 
an employee to travel on official business in a Government-owned 
automobile in lieu of a common carrier, either in writing or verbally, 
this office conceives it to be within the general authority of the admin- 
istrative officer, who is vested with authority to direct the travel of 
Jovernment employees, to order such travel on official business in a 
Government-owned automobile when in the best interest of the Gov- 
ernment and the most economical mode of transportation, that such 
a matter is for the determination of such officer and not the employee, 
and that an employee who disregards such an order, as in your case, 
may not obligate the Government for the amount of expenses which 
the Government would have been relieved from paying had the em- 
ployee traveled by Government-owned automobile. In this view of the 
matter, you had no discretion to disregard the special instructions to 
you to return to Washington in a Government-owned automobile and 
to obligate the Government to reimburse you for such travel by com- 
mon carrier. However, you are entitled to credit for any expenditure, 
other than speculative, which would have been necessary had you 
followed the instructions and returned by Government-owned auto- 
mobile. 
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There is no merit in your first contention. You could have been 
separated from the service in the field, that is, it was not required that 
the administrative office return you to Washington before separating 
you from the service. Hence, you are not entitled to any savings in 
salary by reason of your earlier arrival in Washington. 

Your second contention has some merit, that is, as your baggage 
could not have been returned in the Government-owned automobile, 
the Government would have been obligated to bear the cost of return- 
ing same. However, the item of $17 claimed by you is purely specula- 
tive and cannot be allowed by this office. 

Referring to your third contention, the item of $8.75, representing 
saving in per diem in lieu of subsistence is allowable. 

Accordingly, on the basis of the present record there is certified to 
you the sum of $8.75 for which settlement will issue in due course. 


(B-19487) 


COMPENSATION—PROMOTIONS—“AVERAGE PROVISION” LIMITATION 
REMOVAL 
































The provisions, commonly known as the average provisions, in the several 
existing appropriation acts to the effect that the average of the salaries 
of the total number of persons under any particular grade shall not at any 
time exceed the average of the compensation rates specified for the grade 
by the Classification Act of 1923 are inconsistent with and, therefore, 
rendered inoperative by the uniform within-grade salary-advancement act 
of August 1, 1941. 


Comptroller General Warren to the Director, Bureau of the Budget, August 8, 
1941; 


I have your letter of August 7, 1941, as follows: 


In the Independent Offices Appropriation Act for the fiscal year 1942 there is 
a provision commonly known as the average clause which reads in part as 
follows: 

“Sec. 2. In expending appropriations or portions of appropriations contained 
in this act, for the payment of personal services in the District of Columbia 
fr accordance with the Classification Act of 1928, as amended, the average of 
the salaries of the total number of persons under any grade in any bureau, 
office, or other appropriation unit shall not at. any time exceed the average of 
the compensation rates specified for the grade by such act, as amended, and 
in grades in which only one position is allocated the salary of such position 
shall not exceed the average of the compensation rates for the grade except 
that in unusually meritorious cases of one position in a grade, advances may 
be made to rates higher than the average of the compensation rates of the 
grade but not more often than once in any fiscal year and then only to the 
next higher rate... .” 


A similar provision is found in several other appropriation acts for the 
current fiscal year. 

By the enactment of Public, No. 200, approved August 1, 1941, effective July 
1, 1941, section 7 of the Classification Act of 1923 was amended by the addition 
of the following (and other) paragraphs: 

“(b) All employees compensated on a per annum basis, and occupying per- 
manent positions within the scope of the compensation schedules fixed by this 
act, who have not attained the maximum rate of compensation for the grade 
in which their positions are respectively allocated, shall be advanced in com- 
pensation successively to the next higher rate within the grade at the beginning 
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of the next quarter, following the completion of: (1) Hach eighteen months of 
service if such employees are in grades in which the compensation increments 
are $60 or $100, or (2) each thirty months of service if such employees are in 
grades in which the compensation increments are $200 or $250, subject to the 
following conditions: .. .” 

“(e) Employees eligible under subsection (b) for compensation advance- 
ment by reason of service immediately preceding the effective date of this 
amendment shall be advanced to the next higher rate of compensation within 
the grade to which their positions are respectively allocated at the beginning 
of the next quarter immediately following the effective date of this amendment. 

“(f) Within the limit of available appropriations, and in recognition of 
especially meritorious services, the head of any department or agency is au- 
thorized to make additional within-grade compensation advancements, but any 
such additional advancements shall not exceed one step and no employee shall 
be eligible fur more than one additional advancement hereunder within each 
of the time periods specified in subsection (b) . 

Section 8 of Public, No. 200, provides as follows: 

“Insofar as they are inconsistent or in conflict with prior laws, the provisions 
of this act shall control.” 

In view of the latter provision it would appear that the average clause here- 
inabove quoted, as well as similar clauses in other enactments approved prior 
to August 1, 1941, the date on which Public, No. 200, was approved, does not 
constitute a bar to salary advances made in pursuance of sections (b), (e), 
and (f) of section 7 of the Classification Act of 1923 as now amended, even 
though such advances caused the average compensation of all persons in the 
grade to exceed the midpoint of the grade. Will you please advise me whether 
this conclusion is correct? 


The average provision appearing in several of the annual appro- 
priation acts for the fiscal year 1942, enacted prior to August 1, 
1941, providing salaries for employees within the purview of the 
Classification Act, as amended, operates to preclude salary advances 


within grade to some employees regardless of how efficient their ser- 
vices may have been or of how long they may have served without 
any increase whatever, 4 Comp. Gen. 333; id. 459. The act of 
August 1, 1941, Public Law 200, amending the Classification Act, 
provides a uniform within-grade salary-advancement plan for all em- 
ployees compensated on a per annum basis, and occupying permanent 
positions within the scope of the compensation schedules fixed by this 
act—regardless of whether their salary rates are below or above the 
middle or average salary rate of the grade and regardless of the total 
number of persons in the grade—on the basis of (1) length of service 
(2) the attainment of a certain degree of efficiency, and (3) one addi- 
tional within-grade salary advancement for “especially meritorious 
service.” Obviously, these provisions of the act of August 1, 1941, 
for within-grade salary advancements for a// employees within its 
scope on the basis of length of service, efficiency, and meritorious 
service of the individual employee, is inconsistent and in conflict with 
the average provision under which an individual employee’s right to 
an advance within grade is dependent upon the total number of 
persons in a grade and the salary of each rather than solely upon his 
individual length of service, efficiency, etc. In other words, the new 
plan operates on the individual without regard to other employees in 
470350"—42-10 
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the same grade and the old plan under the average provision operated 
collectively on all employees in a grade. 


Accordingly, I am in agreement with the view expressed in the 
concluding paragraph of your letter. 


(B~19319) 


CLAIMS—ASSIGNMENTS—CONTRACTS—INSURANCE AGENCY AS A 
“FINANCING INSTITUTION” 


An individually owned insurance agency not regularly engaged in the busi- 
ness of financing, apart from such credit as may be extended to those with 
whom it deals in connection with and as incidental to the carrying on of 
its primary business activities, is not a “financing institution” within the 
meaning of the Assignment of Claims Act of 1940. 


Comptroller General Warren to the Federal Works Administrator, August 9, 
1941: 


I have your letter of July 30, 1941, as follows: 


Fred M, Garrett, of Louisville, Kentucky, has filed Notice of Assignment with 
the Public Buildings Administration, of this Agency, of all moneys due or to be- 
come due under Contract No. WA2pb-—1253, dated May 17, 1941, between the Lock- 
wood Company, Iuc., of Louisville, Kentucky, and the Public Buildings Adminis- 
tration, for interior painting and miscellaneous repairs to the Versailles, 
Kentucky, Post Office. 

Upon receipt of the Notice of Assignment, the Public Buildings Administra- 
tion requested Mr. Garrett to furnish evidence to show that he is a “financing 
institution” within the meaning of the term as used in the Assignment of Claims 
Act of 1940. 

By letter of July 19th, Mr. Garrett addressed the following communication 
to the Public Buildings Administration, signed (under oath) “Garrett Insurance 
Agency, by Fred M,. Garrett, Owner”: 

“I have your letter of January 15th in reference to an assignment to a 
financing institution and you have requested me to clarify why Fred M. Garrett 
would qualify as a financial institution. 

“Fred M. Garrett is the sole owner of an insurance agency in Louisville and 
any insurance agency in Louisville that expects to continue in business is forced 
to be a financing institution by the fact that practically all of the banks, build- 
ing and loan and other financing institutions are actively engaged in the insur- 
ance business and coerce insurance from people borrowing money. This applies 
to National Banks, State Banks and building and lean associations; and, as a 
result, Fred M. Garrett, as an individual, extends the time of payment, accepts 
notes, makes advances to contractors and does other business of the normal 
financial institutions in order to protect his insurance business. I have already 
advanced $1,000.00 on this Versailles, Ky., contract.” 

Your decision is requested as to whether Mr. Garrett may be recognized 
as a “financing institution” within the purview of the Assignment of Claims 
Act and payments under the said contract made to him accordingly. 


Insofar as here pertinent, the Assignment of Claims Act of 1940, 
54 Stat. 1029, provides: 


That sections 3477 and 3737 of the Revised Statutes be amended by adding 
at the end of each such section the following new paragraph: 

“The provisions of the preceding paragraph shall not apply in any case in 
which the moneys due or to become due from the United States or from any 
agency or department thereof, under a contract providing for payments aggre- 
gating $1,000 or more, are assigned to a bank, trust company, or other financing 
institution, including any Federal lending agency: * * *” 
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Even though it be assumed that an individually owned business 
may, ‘in a proper ease, qualify as a “financing institution” within 
the meaning of the Assignment of Claims Act of 1940, it would ap- 
pear that Mr. Garrett’s financing activities are only such as are 
incidental to the carrying on of his business as the owner of an 
insurance agency; and that he is not regularly engaged in the busi- 
ness of financing, apart from such credit as may be extended by 
him in connection with his principal business. Compare 20 Comp. 
Gen. 415. Obviously, a business does not become a “financing insti- 
tution” merely by reason of the extension of credit to those with 
whom it deals in the course of its primary business activities. 

Accordingly, it does not appear upon the present record that Mr. 
Garrett may be recognized as a “financing institution” within the 
purview of the Assignment of Claims Act of 1940. 


(B-17775) 


PENSIONS, COMPENSATION, RETIREMENT PAY, HOSPITAL BENEFITS, 
AND DEATH GRATUITIES—NAVAL RESERVISTS ON ACTIVE DUTY 


Officers and enlisted men on the honorary retired list of the Naval Reserve, 
established by section 309 of the Naval Reserve Act of 1988, who have 
been or may be ordered to active duty for extended service in excess 
of 30 days are entitled to the pensions, compensation, retirement pay, 
and hospital benefits provided in the act of August 27, 1940, to the extent 
that such benefits are matters within the jurisdiction of this office. 

Beneficiaries of officers and enlisted men on the honorary retired list of the 
Naval Reserve who die while on the extended active duty contemplated by 
section 4 of the act of August 27, 1940, are entitled to the six months’ 
death gratuity as authorized by law for beneficiaries of personnel of the 
regular Navy and members of the Naval Reserve whose death occurs while 
on the active list. 

Members of the Naval Reserve whose orders to active duty are for periods of 
indefinite duration during the existing national emergency, and do not 
otherwise indicate that the ordered duty is for less than 31 days, are within 
the provisions of section 4 of the act of August 27, 1940, as amended, 
granting pensions, compensation, retirement pay, and hospital and death 
gratuity benefits to members of the Naval Reserve ordered to extended 
active duty in éxcess of 30 days, even though they are disabled or die prior 
to completion of 31 days’ active service. 

Naval Reserve Aviation cadets, Merchant Marine Reserve cadets, and Naval 
Reserve midshipmen, ‘are entitled to the pensions, compensation, retirement 
pay, hospital benefits, and death gratuities provided by section 4 of the 
act of Angust 27, 1940, as amended, to the extent that such benefits are 
matters within the jurisdiction of this office. 


Assistant Comptroller General Elliott to the Secretary of the Navy, August 12, 
1941: 


There has been received your letter of June 12, 1941, in part, as 
follows : 


Section 4 of the Naval Aviation Personnel Act of 1940, approved August 27, 
1940 (Pub. No. 775, 76th Cong.), provides : 


“All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who, if called or ordered 
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into active naval or military service by the Federal Government for extended 
naval or military service in excess of thirty days, suffer disability or death in line 
of duty from disease or injury while so employed shall be deemed to have been in 
the active naval service during such period, and they or their beneficiaries shall 
be in all respects entitled to receive the same pensions, compensation, retirement 
pay, and hospital benefits as are now or may hereafter be provided by law or 
regulation for officers, warrant officers, nurses, and enlisted men of correspond- 
ing grades and length of service of the Regular Navy or Marine Corps; Pro- 
vided, That if a person who is eligible for the benefits prescribed by this 
Act be also eligible for pension under the provisions of the Act of June 23, 
1937 (50 Stat. 305), compensation from the United States Employees’ Com- 
pensation Commission under the provisions of section 304 of the Naval Reserve 
Act of 19388 (52 Stat. 1181) or retired pay under the provision of section 310 
of the Naval Reserve Act of 1938 (52 Stat. 1183), he shall elect which benefit 
he shall receive.” 

Section 4 was modified by the Act of March 17, 1941 (Public Law 16, 77th 
Cong.), as follows: 

“That the benefits provided by section 4 of the act approved August 27, 1940 
(Public, Numbered 775, Seventy-sixth Congress), shall include payment of the 
gratuity authorized by the act of June 4, 1920 (41 Stat. 824), as amended by 
the act of May 22, 1928 (45 Stat. 710; U. S. C., title 34, sec. 943). 

“Seo. 2. The provisions of this Act shall be effective as of August 27, 1940.” 


In connection with the above quoted statutory provisions, your decision is 
requested on the following questions: 

(a) Are officers and enlisted men on the Honorary Retired List of the 
Naval Reserve, established by section 309 of the Naval Reserve Act of 1938 
(52 Stat. 1188; 34 U. S. C. 855h), who have been or may be ordered to active 
duty for extended service in excess of 80 days, entitled to receive the pensions, 
compensation, retirement pay and hospital benefits as provided in the Act of 
August 27, 1940, as amended, supra? 

(b) In case of the death of an officer or enlisted man on the Honorary Retired 
List of the Naval Reserve while performing active duty, will the beneficiaries 
of such officer or enlisted man be entitled to payment of the six months’ death 
gratuity as authorized by law for the beneficiaries of the personnel of the 
regular Navy and members of the Naval Reserve whose death occurs while 
on the active list? 

(c) Are members of the U. S. Naval Reserve ordered to active duty for 
indefinite periods during the existing national emergency, which under ordinary 
circumstances would continue for more than 30 days, entitled to any of the 
benefits specified in section 4 of the Act of August 27, 1940, as amended, supra, 
if they are disabled or die prior to completion of 31 days active service? 

(d) Are Aviation Cadets, Merchant Marine Reserve Cadets, and Naval Re- 
serve Midshipmen entitled to the pensions, compensation, retirement pay, 
hospital benefits and death gratuities as provided hy law for other Naval Reserve 
personnel? 


Section 5 of the Naval Reserve Act of 1938, 52 Stat. 1176, 34 U. S. 
C. 858c, provides that any member of the Naval Reserve, including 
those on the honorary retired list created by section 309 of the act, 
or who may have been retired, may be ordered to active duty by the 
Secretary of the Navy in time of war or when in the opinion of the 
President a national emergency exists and may be required to per- 
form active duty throughout the war or until the national emergency 
ceases to exist, but in time of peace, except as otherwise provided 
in the act, he shall be ordered to or continued on active duty with 
his own consent only. Section 7 of the act, 52 Stat. 1176, as amended, 
34 U. S. C. 853e, provides that commissioned officers of the Naval 
Reserve, including those on the honorary retired list or who may 
have been retired, when employed on active duty or on training duty 
with pay shall be entitled to the pay and allowances, including 
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longevity pay, as authorized by law for the Reserve forces of the 
United States and that midshipmen, chief warrant officers, warrant 
officers, nurses, and enlisted men of the Naval Reserve, including 
those on the honorary retired list, when employed on active or train- 
ing duty with pay, shall receive the same pay and allowances of 
personnel of the Regular Navy. Section 309 of the act established 
an honorary retired list for officers and enlisted men of the Naval 
Reserve without pay or allowances, and section 310 of the act pro- 
vided for retirement of officers and men after performing the services 
specified therein with 50 per centum of their active duty rate of pay 
as prescribed in section 7 of the act. 

Section 304 of the Naval Reserve Act of 1938 provides that a 
member of the Naval Reserve, who is injured in time of peace or dies 
as a result of such injury under circumstances therein specified, he 
or his beneficiary should have the benefits of the United States Em- 
ployees’ Compensation Commission as in the cases of civilian em- 
ployees of the United States so disabled. Prior to the act of August 
27, 1940, section 4 of which is quoted in your letter of June 12, 1941, 
there was no authority of law granting retirement benefits to those 
reservists for disability. Members of the honorary retired list of 
the Naval Reserve constitute part of the Naval Reserve and to the ex- 
tent that the benefits referred to in question (a) pertain to matters 
within the jurisdiction of this office, the question is answered in the 
affirmative. 

The purpose of the amendment to section 4 by the act of March 
17, 1941, Public No. 16, 76th Congress, was to extend the benefits 
of the six months’ death gratuity pay to the beneficiaries of members 
of the Naval Reserve on a substantial parity with the rights enjoyed 
by members of the Regular Navy as provided by the act of June 4, 
1920, 41 Stat. 824, as amended. Since the benefits of the act of June 
4, 1920, as amended, are specificially provided for retired personnel of 
the regular service who die while on active duty, similar benefits 
apply in the case of members of the Naval Reserve and the Marine 
Corps Reserve who have been transferred to the honorary retired list 
if they die while on the extended active duty contemplated by section 
4 of the act of August 27, 1940. Question (b) is answered in the 
affirmative. 

Section 4 of the act of August 27, 1940, provides, in pertinent part, 
that— 

All officers * * * who, if called or ordered into active naval or military 
service * * * for extended naval or military service in excess of thirty 
days, * * * 

The language was undoubtedly designed for the benefit of all mem- 
bers of the Naval Reserve or Marine Corps Reserve who are called 
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into active service for a period in excess of thirty days and necessarily 
would include those members who are or will be called to active duty 
for an indefinite period during the existing national emergency. 
Where the orders calling such members of the Reserve to active duty 
do not in terms limit the period thereof to less than thirty-one days 
and do not otherwise show that the active duty ordered shall be for a 
period of less than thirty-one days or are indefinite as to duration 
and otherwise show the ordered duty is during the emergency, such 
members are within the provisions of section 4 of the act of August 
27, 1940, as amended, regardless of the date of the happening of the 
disability or death Question (c), is answered yes. 

The grade of aviation cadet was created in the Naval Reserve and 
the Marine Corps Reserve by section 1 of the act of April 15, 1935, 
49 Stat. 156. Section 4 of that act provided: 


Aviation cadets shal). except as otherwise provided in this Act, be subjecc 

to all the laws and regulations prescribed for other members of the Naval 
Reserve or Marine Curps Reserve. They shall take precedence next before 
warrant officers of the Naval Reserve or Marine Corps Reserve: Provided, 
That when aviation cadets contract sickness or disease or suffer injury in line 
of duty while performing active duty, they may, in the discretion of the 
Secretary of the Navy. be retained on such active-duty status beyond the 
specified date of termination thereof. 
The act of April 15, 1935, was amended in certain respects not here 
material by the Naval Aviation Reserve Act of 1939, 53 Stat. 819. 
Under section 8 (d) of the later act they may be required to serve on 
active duty for a continuous period of four years from the date of 
appointment as aviation cadet. 

Under section 305 of the Naval Reserve Act of 1938, 34 U. S. C. 
855d, Merchant Marine cadets and midshipmen are authorized to be 
. appointed to serve during the pleasure of the Secretary of the Navy. 
Under Naval Reserve regulations, preliminary to appointment as 
midshipmen, U. S. Navy Reserve, enlistments are required to be made 
in the rating of apprentice seamen and appointments therein under 
the regulations are made only during times of threatened emergency 
in accordance with instructions issued by the Bureau of Navigation 
in separate publications. Members of the Merchant Marine Reserve 
may be authorized to perform the training duty authorized for mem- 
bers of other branches of the Naval Reserve. Therefore under sec- 
tion 4 of the act of August 27, 1940, as amended, members of the 
Naval Reserve holding grades of aviation cadet, and Naval Reserve 
midshipman are entitled to the same benefits as other members of the 
Naval Reserve. Inasmuch as the Merchant Marine Reserve consti- 
tutes part of the Naval Reserve, Merchant Marine Reserve cadets 
also come within the benefits of the act. Accordingly, to the extent 
that the benefits referred to in question (d) relate to matters of 
which this office has jurisdiction, the question is answered in the 


affirmative. 
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(B-19202) 


REAL ESTATE—ACQUISITION OF EASEMENTS OR RIGHTS-OF-WAY— 
TITLE REQUIREMENTS 


Where, in connection with the acquisition of easements or rights-of-way, the 
Attorney General waives the requirement for his title opinion, the Bonne- 
ville Power Administration may purchase easements under the Authority 
of the Bonneville Project Act of 1937 without obtaining perfect title, and 
need only obtain such title as in its Judgment will protect the interests of 
the Government, but such discretion may not transcend the limits imposed 
or contemplated by the legislation authorizing the acquisition or be exer- 
cised in an arbitrary or unreasonable manner, and would not justify pay- 
ments to persons having no color of right, interest or title in the land to 
convey. 

Where, in connection with the acquisition of easements or rights-of-way by the 
Bonneville Power Administration, the Attorney General waives the require- 
ment for his title opinion, the Administration in support of its payments 
therefor need obtain only such title evidence as, in its judgment, is war- 
ranted in the particular case, but should furnish a showing of waiver by 
the Attorney General, an appropriate administrative statement of the 
payee’s claimed interest in the land, and the evidence reasonably relied on 
by the Administrator in verification of the payee’s claim of interest. 


Comptroller General Warren to the Secretary of the Interior, August 13, 1941: 
I have your letter of July 26, 1941, in part as follows: 


Section 355 of the Revised Statutes (40 U. 8S, C. § 255), which requires Federal 
agencies purchasing any site or land for the purpose of erecting a “public 
building” thereon to obtain the Attorney Genéral’s opinion as to the “validity” 
of the title to the site or land before expending public funds for the acquisition 
or improvement thereof, was amended by the act of October 9, 1940, Chapter 793 
(54 Stat. 1083), to provide among other things that: 

“* * * the Attorney General may, in his discretion, waive the requirement 
for his opinion in connection with the acquisition or improvement of easements 
and rights-of-way * * * when in his opinion, such waiver will not jeopard- 
ize the interests of the United States.” 

In view of this amendment the Bonneville Power Administration desires your 
opinion on two questions in connection with its acquisition and improvement of 
easements and rights-of-way pursuant to the Bonneville Act (act of August 20, 
1987, 50 Stat. 731, 16 U. 8. C, § 832). Both of these questions concern the 
procedure to be followed by Bonneville in the event that the Attorney General, 
in his diseretion, waives the requirement for his opinion as to the easements 
being acquired. The questions are as follows: 

1. Assuming such a waiver by the Attorney General, must Bonneville in its 
purchase of easements under the Bonneville Act in all cases obtain substantially 
perfect title to its easements, regardless of cost and regardless of the limited 
needs of the Government; or, may it purchase such title to the easements as, 
in its judgment, will protect the interests of the Government? 

2, If you conclude that when the Attorney General waives the necessity for his 
opinion, the Bonneville Act permits Bonneville, in appropriate cases, to purchase 
easements without obtaining substantially perfect title thereto, must Bonneville, 
nevertheless, in every case obtain full and complete evidence of the condition 
of the record title it is getting regardless of the cost and lack of practical need 
for doing so; or, under the Bonneville Act, may Bonneville obtain only such title 
evidence as, in its judgment, is warranted in the particular case? 

These questions arise in connection with the purchase of easements in the 
course of Bonneville’s own construction program and also in connection with 
the purchase of the properties of privately owed utilities. I believe that an 
outline of the circumstances surrounding these two of easement purchases 
will be helpful to your consideration of the questions being asked. 

e 7 . « e a . 

A large part of the land across which easements are obtained for the con- 
struction of Bonneville’s transmission lines is of extremely low value. In 
the desert areas of Hastern Oregon and Washington, for example, much of the 
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land is covered with sagebrush and at best is useful only for grazing. In the 
Western areas the transmission lines cross dozens of miles of logged off waste 
lands. Such lands can be purchased outright for $5.00 to $10.00 an acre. When 
it is considered that the transmission lines usually have a minimum clearance 
in excess of thirty feet and that the poles or structures are located from 800 to 
1,200 feet apart, it is apparent that interference with normal use of the lands 
is negligible. It has therefore been possible to purchase easements across such 
lands for a nominal consideration. 

Unfortunately, however, the owners of such low-value land frequently give 
little attention, and less money, to the condition of their titles. For example, 
in dozens of cases there has been failure even to record the original patent from 
the Government. With respect to such low-value lands, the cost to Bonneville 
of obtaining complete evidence of record title and purchasing easements only 
when title is clear or has ben perfected has been unduly high, exceeding many 
times over the consideration paid to the owner. 

Consider, for example, Bonneville’s experience to March 31 of this year on 
the Condit-Glenwood line in Klickitat County, Washington. This line was con- 
structed prior to the above quoted amendment to section 355 and the easement 
costs thereof are an example of the costs of obtaining complete title evidence 
showing conveyance of “valid” title to the Government as formerly required by 
section 355. An easement right-of-way 7.84 miles long, containing 47.71 acres 
and involving 42 separate tracts, was acquired. Easements were acquired frem 
landowners in most cases for a consideration of $5.00, the total consideration 
for all easements being $290.00. ‘Title certificates, under the prevailing contract 
price of $30.00 a tract, amounted to $1,260.00. In order to secure curative data 
necessary to make sure that “valid” title to the easements was obtained and 
in order to prepare the required closing papers, the time of an attorney and a 
stenographer was required for approximately forty-two days. Including travel 
expense and per diem, the title cost chargeable to this curative and closing 
work, exclusive of office overhead, amounted to approximately $630.00. The 
total cost of title work, therefore, was $1,890.00, for easements costing $290.00. 
Even assuming that the unavoidable cost of preparing the closing papers and 
obtaining their execution amounted to $10.00 an easement, which it probably 
did not, the Government was required to expend five times as much to satisfy 
itself that it was getting title which in the Attorney General’s opinion was 
“valid” as it paid for the easement rights obtained. 

“Even where lines are constructed across valuable farm lands, easements can 
usually be acquired at very low prices in comparison with ordinary title costs, 
because, except at pole or structure locations, the easement does not interfere 
with normal use of the land for farming. Out of 809 cases unclosed on Decem- 
ber 81, 1940, options had been obtained in 603, or more than 741%4%, to purchase 
easements for less than $100.00. To protect such small investments the Gov- 
ernment has been forced to spend an average of $21.63 for all title certificates 
and an average of $33.06 for all title work, a total of $54.69 for each easement. 

“Privately owned utility companies have long recognized the folly of spending 
substantial sums for investigation of title to land across which right-of-way 
easements are desired. It is an almost standard practice in the industry to 
buy easements on the basis of only the sketchiest title investigation, and some 
times without any investigation at all. The universal experience of the private 
companies indicates that their business judgment has been good. Little if any 
loss has resulted, and the savings over the cost of obtaining complete title evi- 
dence and perfecting title are tremendous. We are advised that the practice 
and experience of the American Telephone and Telegraph Company and its 
affiliated companies is similar. 

* > ‘ * * + . 


In addition to acquiring from landowners right-of-way easements for the 
construction of new lines, Bonneville has already purchased existing transmis- 
sion lines, including easements therefor, from two privately owned utility com- 
panies, and is now conducting negotiations for the purchase of the transmission 
facilities of several other companies. In the case of one of the companies with 
which negotiations are pending, approximately 18,000 easements will be trans- 
ferred to the Government if the sale is effected. Like most other such com- 
panies, this company acquired these easements without extended title searches, 
and many of its titles are doubtless imperfect. However, its lines are in 
existence and operation, and have been for years. Indeed, the easements have 
been in the quiet but adverse and notorious possession of the company for 
considerably in excess of the statutory period for bringing actions for possession. 
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The records of the companies are open to the Government. No adverse or para- 
mount claims are being asserted against the easements. 

If another private company were buying these lines, it would take title to 
these easements on an “as is” basis. If Bonneville must obtain complete title 
evidence and purchase the easements only when it considers title unquestionable, 
it will have to spend the necessary sums itself since the selling company has 
advised us that it will not undertake to convey perfect title. Bonneville’s 
purchase of certificates or abstracts of title and its efforts to cure all defects 
in the titles to the easements will involve an expenditure of approximately 
$1,000,000. The judgment and experience of the utility industry shows that 
this expenditure of public funds would be wholly unwarranted. Moreover, if 
Bonneville must follow such a course, the time needed to obtain and examine 
complete title evidence and to cure all defects will involve a consequent delay 
3 odpm for the property which will seriously jeopardize the consummation 
0 e sale. 

The foregoing discussion should make it plain that as a practical matter in 
buying the low-cost easements it needs for the construction of new lines, 
Bonneville should follow the title practices that are standard in the utility 
industry. That is, Bonneville should examine the tax rolls and perhaps the 
last deed of record, and should question the persons in possession of the land. 
It should then accept a warranty deed subject to such outstanding interests 
or infirmities as the Administrator has discovered and in his discretion has 
waived as not prejudicial to the best interests of the Government. This pro- 
cedure should not be inflexible. Obviously, less title expense should be incurred 
when the price paid for the easement is small, and more title expense should 
be incurred when the price paid for the easement is substantial; there will 
be times, especially when a large sum is being paid for an easement, when 
Bonneville clearly should obtain complete title certificates or abstracts and 
cure all title defects. 

It should also be plain that in buying an existing utility system, Bonneville 
should accept the company’s lines, including the titles to its easements, as 
they are. Indeed it would seem particularly unwise to insist on the discovery 
and removal of every title defect in these purchases, since to do so would involve 
ferreting out the holders of clouds on the titles to the selling company’s ease- 
ments and inviting them to present claims which otherwise they might have 
allowed to be dormant. 

Before leaving this discussion, it is important to point out that in buying 
easements on this basis, Bonneville would not be taking substantial risks. 
As has already been said, the experience of the utility industry shows that 
few, if any, of the titles to Bonneville’s easements would ever be questioned. 
This is because in a great majority of cases the landowner’s use of the land 
is not materially prejudiced by the presence of the transmission line. It is 
an observed fact that when the ownership of land passes, for example, from 
mortgagor to mortgagee, or from vendor to vendee, the new owner does not 
ordinarily question the presence on the land of an electric power line. This 
is, of course, particularly true in the case of low-value lands since the small 
amount of money involved in these cases does not justify the new owner in 
bringing legal proceedings against the owner of the power lines. 

However, in the improbable event that a hidden defect in the title to Bonne- 
ville’s easement should be asserted at a future time, several protections would 
still be available to Bonneville. In the first place, to the extent that the 
defect was not excepted therefrom, Bonneville could recover against the seller 
on his warranty. In the second place, if the claimant asserted his right on 
the basis of an unrecorded interest, Bonneville would have the protection of 
the recording acts. In the third place, Bonneville could rely on the statute 
of limitations and would succeed to any protection thereunder which the 
original vendor of the easement may have had. In the fourth place, Bonneville 
could make any equitable defenses which the original vendor may have had 
against the assertion of the outstanding interests. In the case of the acquisi- 
tion of an existing system this would be a particularly valuable right since 
it is the duty of the claimants promptly to make their interest known as 
soon as the line is constructed and easement thereby made open and notorious. 
Nittany Valley R. Co. v. Empire Steel and Iron Co., 218 Pa. 224; 67 Atl. 349 
(1907). Lastly, it should be noted that where the Government constructs trans- 
mission lines its purchase of an easement likewise becomes open and notorious, 
enabling it to make equitable defenses in addition to those which the original 
vendor may have had. 
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But even assuming the remote possibility that in a few cases an interest 
paramount to the Government’s interest would be asserted and proved, Bonne- 
ville could repurchase the easement at little more expense than the costs of 
a prior title examination. If the holder of the paramount interest refused to 
recognize the easement for a reasonable consideration, a new easement could 
always be condemned. If such a condemnation were brought, the defending 
landowner’s damages would be measured by the value of the easement alone, 
without including the value of the Government's improvements. This is the 
general rule, and it has been adopted in both Oregon and Washington where 
Bonneville construction and acquisitions take place. Searl v. School District, 
133 U. S. 553 (1890); Consolidated Co. v. Norfolk Co., 228 U. S. 596 (1913) ; 
State v. Mohler, 115 Ore. 562, 237 Pac. 690 (1925) ; Seattle ¢ N. R. Co. v. Corbett, 
22 Wash. 189, 60 Pac. 127 (1900). 

Since it is particularly in the case of low-cost easements that Bonneville is 
seeking relief from high title costs, and since only in rare instances would 
Bonneville find it necessary to repurchase such an easement, it should be clear 
that the expense involved in repurchasing an occasional low-cost easement would 
be far less than the cost of securing complete title evidence and clearing all 
title defects to all such easements. 


Considering the broad authority of the Bonneville Act and the absence of 
restrictions in any other statute provided the Attorney fieneral has waived the 
requirement for his own opinion, it is submitted that the Bonneville Power 
Administrator may acquire and improve right-of-way easements with such title 
and upon such evidence as he determines to be in the best interests of the 
Government. 


Your views with respect to these matters are respectfully requested. 


In decision of February 21, 1940, 19 Comp. Gen. 739, it was held 
that payments for power transmission line easements for the Bonne- 
ville project could not lawfully be made without obtaining the Attor- 


ney General’s approval of titles pursuant to section 355, Revised 
Statutes. 


Section 355, Revised Statutes, was subsequently amended by the 
act of October 9, 1940, Public, No. 825 (54 Stat. 1083), to read in 
part as follows: 


_ No public money shall be expended upon any site or land purchased by the 
United States for the purposes of erecting thereon any armory, arsenal, fort, 
fortification, navy yard, customhouse, lighthouse, or other public building of 
any kind whatever, until the written opinion of the Attorney General shall be 
had in favor of the validity of the title. 

Notwithstanding the provisions of this or any other law, whenever the average 
value of any lands or interests in land to be acquired by or on behalf of the 
United States under a single option or contract of sale does not exceed $10 per 
acre (hereinafter referred to as “low-value lands”), the title may be accepted 
subject to such infirmities as, in the opinion of the Attorney General, may, with- 
out jeopardizing the interests of the United States, be left for removal by 
condemnation or other appropriate proceedings, if and when necessary: Pro- 
vided, That the total value of any lands or interests to be acquired under a 
single option or contract of sale subject to an infirmity does not exceed $3,500. 
No public money shall hereafter be expended for the acquisition of such low-value 
lands or interests in land by or on behalf of the United States for any purpose 
until the written opinion of the Attorney General has been had approving the 
title subject, if expedient, to infirmities as herein provided. However, no money 
in excess of $2,500 shall be expended for the construction of buildings, works, 
or other improvements (except roads, trails, and fire-protection improvements) 
on any site, tract, or parcel of land the title to which is subject to infirmities, 
until the written opinion of the Attorney General in favor of the validity of the 
title has been had as in the case of other lands. For the purpose of this act. 
values of lands and interests in land shall be determined by the consideration 
paid or to be paid. 
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The Attorney General is hereby authorized to approve the title to easements 
or rights-of-way to be acquired by or on behalf of the United States, subject 
to such infirmities as, in his opinion, will not jeopardize the interests of the 
United States. 

J + e © + + . 


The foregoing provisions of this section shall not be construed to affect in 
any manner any existing provisions of law which are applicable to the acquisi- 
tion of lands or interests in land by the Tennessee Valley Authority; and 
nothing in this section shall be construed to affect in any manner any authority 
which the Secretary of War, the Chief of Engineers, or the Secretary of the 
Interior have under the provisions of law in force on the date this section as 
amended takes effect with respect to the approval by them of title to land or 
interests in land acquired by the War Department or the Department of the 
Interior, as the case may be. Nor shall the foregoing provisions of this section, 
or the provisions of any other law, be construed to require any opinion of the 
Attorney General in connection with the acquisition or improvement of ease- 
ments and rights-of-way for military or naval purposes; or for the acquisition or 
improvement of easements and rights-of-way by the Department of Agriculture 
for forest and other conservation purposes where the cost of any such easement 
of right-of-way acquired under a single instrument of conveyance and the cost 
of any improvement thereon does not exceed $2,500; and the Attorney General 
may, in his discretion, waive the requirement for his opinion in connection with 
the acquisition or improvement of easements and rights-of-vay for other pur- 
poses when, in his opinion, such waiver will not jeopardize the interests of the 
United States.” [Italics supplied.) 


The last paragraph quoted, finishing with the waiver clause here 
in question, was incorporated in the act as an amendment recom- 
mended by the House Committee on the Judiciary, the Committee 
Report, House Report No. 2514, Seventy-sixth Congress, third session, 
making the following explanation : 

The amendment made by the Committee on the Judiciary was drafted by the 
Department of Justice to meet the requirements of the War Department, the 
Department of Agriculture, and the Tennessee Valley Authority. Under the 
amendment the existing provisions of law applicable to the acquisition of lands 
or interests in land by the Tennessee Valley Authority would not be affected. 
Nor would there be required an opinion of the Attorney General in connection 
with the acquisition or improvement of easements and rights-of-way for military 
or naval purposes; or for the acquisition or improvement of easements and 
rights-of-way by the Department of Agriculture for forest and other conserva- 
tion purposes where the cost of any such easement or right-of-way acquired 
under a single instrument of conveyance and the cost of any improvement thereon 
does not exceed $2,500; and the Attorney General is empowered in his discretion 
to waive the requirement for his opinion in connection with the acquisition or 
improvement of easements and rights-of-way for other purposes when, in his 
opinion, such waiver will not jeopardize the interests of the United States. 

Thus the bill, as finally enacted, contained the provisions of the 
original bill, third paragraph quoted, supra, authorizing the Attor- 
ney General to approve the title to easements or rights-of-way to be 
acquired by or on behalf of the United States “subject to such infirmi- 
ties as, in his opinion, will not jeopardize the interests of the United 
States,” together with the provision subsequently added authorizing 
the Attorney General, in his discretion, to “waive the requirement 
for his opinion in connection with the acquisition or improvement 
of easements and rights-of-way for other purposes when, in his opin- 
ion, such waiver will not jeopardize the interests of the United 
States.” The two provisions, while complementary in purpose to per- 
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mit the acquisition of easements and rights-of-way without unneces- 
sary restrictions, are different in scope and operation. Under the first, 
the Attorney General may approve the title to easements or rights-of- 
way subject to such infirmities as in his opinion will not jeopardize 
the interests of the United States. This, of course, contemplates 
that the actual condition of the title will be examined by the Attor- 
ney General to determine what infirmities exist and whether they 
safely may be waived. The second provision goes much further and 
permits the Attorney General to waive even the requirement of his 
opinion as to the condition of the title, where, in his discretion, he 
determines that such course safely may be followed. In contrast 
with the first provision, in effect authorizing a waiver of infirmities 
in titles to easements or rights-of-way, this second provision au- 
thorizing a waiver of the Attorney General’s opinion on the validity 
of the title contemplates that no examination of the title need be made 
by the Attorney General in such cases. There would be no reason 
for the Attorney General to examine the title except to give his opin- 
ion thereon, and, consequently, the waiver of the title opinion con- 
notes the elimination of the need for any title examination by him in 
such cases. 

The question here presented is as to what administrative examina- 
tion of titles by the acquiring agency is required in lieu of the Attor- 
ney General’s examination and opinion in cases or classes of cases 
involving the acquisition of easements or rights-of-way, where the 
Attorney General, pursuant to the statute, has predetermined that 
a waiver of his title opinion will not jeopardize the interests of 
the United States. Clearly, if a strict examination of the title in 
such cases were required to protect the interests of the Government, 
there would be no occasion for the Attorney General to waive his 
opinion, nor reasonable basis for the statutory provision authorizing 
such waivers in the Attorney General’s discretion. It is not to be 
assumed that the Congress intended by such provision merely to per- 
mit the transfer to the acquiring agency of the normal title examina- 
tion duties of the Attorney General in such cases, with the resulting 
and unnecessary increase, if not duplication, of work, personnel, and 
expense. Rather, the provision is to be viewed as committing to the 
Attorney General the discretion to determine in what cases ease- 
ments and rights-of-way safely may be acquired and utilized without 
the usual strict examination into the condition of the titles involved, 
and as thus leaving largely to the acquiring agency the determination 
of what evidence of title should be obtained in such cases to meet 
the requirements of its program under authorizing statutes. On 
the other hand, such discretion in the acquiring agency is a legal 
discretion, and, of course, may not transcend the limits imposed or 
contemplated by legislation authorizing the acquisition of the ease- 
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ments or rights-of-way, or be exercised in an arbitrary or unreasonable 
manner. It would not justify payments to persons having no color 
of right, interest, or title in the land to convey. 

Subsections (b), (c), and (f) of section 2 of the Bonneville Project 
Act of August 20, 1937, 50 Stat. 732-733, provide: 

(b) In order to encourage the widest possible use of all electric energy that 
can be generated and marketed and to provide reasonable outlets therefor, 
and to prevent the monopolization thereof by limited groups, the administrator 
is authorized and directed to provide, construct, operate, maintain, and improve 
such electric transmission lines and substations, and facilities, and structures 
appurtenant thereto, as he finds necessary, desirable, or appropriate for the 
purpose of transmitting electric energy, available for sale, from the Bonneville 
project to existing and potential markets, and, for the purpose of interchange 
of electric energy, to interconnect the Bonneville project with other Federal 
projects and publicly owned power systems now or hereafter constructed. 

(c) The administrator is authorized, in the name of the United States, to 
acquire, by purchase, lease, condemnation, or donation, such real and personal 
property, or any interest therein, including lands, easements, rights-of-way, 
franchises, electric transmission lines, substations, and facilities and structures 
appurtenant thereto, as the administrator finds necessary or appropriate to carry 
out the purposes of this act. ‘Title to all property and property rights acquired by 
the administrator shall be taken in the name of the United States. 


~ * . = * * . 

(f) Subject to the provisions of this act, the administrator is authorized, 
in the name of the United States, to negotiate and enter into such contracts, 
agreements, and arrangements as he shall find necessary or appropriate to 
carry out the purposes of this act. 

In view of this broad statutory authority and the statutory pur- 
poses to be served, I think there can be no reasonable doubt of the 
legal authority of the Administrator to acquire easements and rights- 
of-way on the basis and under the conditions set forth in your 
letter in cases where the Attorney General, pursuant to section 355, 
Revised Statutes, as amended by the act of October 9, 1940, supra, 
has waived the requirement of his opinion in connection therewith. 
Accordingly, you are advised that this office will not be required 
to object to payments, otherwise correct and proper, made in con- 
nection with the acquisition of easements and rights-of-way on such 
basis where it is shown that the Attorney General has waived the 
requirement for his opinion, and where the payment is supported by 
an appropriate administrative statement of the payee’s claimed inter- 
est in the land over which the easement or right-of-way is granted and 
of the evidence reasonably relied on by the Administrator in verifi- 
cation of such claim, e. g., actual occupancy of the land, tax rolls, 
last conveyance of record, etc. The requirement of such evidence in 
support of payments actually made in connection with the acquisition 
of easements and rights-of-way is not to be understood, however, 
as implying any requirement that all other possible outstanding 
interests in the land must be covered before payment is made, that 
being a matter primarily of administrative concern in determining 
what rights should be acquired safely to utilize the easements under 
all the circumstances involved. 
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It follows that insofar as the expenditure of public funds is con- 
cerned, the first part of the first question specifically stated in your 
letter may be answered in the negative, the second part of said ques- 
tion is answered in the affirmative, the first part of the second question 
is answered in the negative, and the second part thereof in the 
affirmative. 


(B-18947) 


SELECTIVE SERVICE SYSTEM-—INSTRUCTION OF REGISTRANTS 
UNABLE TO MEET EDUCATIONAL REQUIREMENTS FOR INDUCTION 


Funds provided for the operation and maintenance of the Selective Service System 
are not available for educating registrants so that they may meet the edu- 
tae requirements for induction into the armed forces of the United 

tates. 

Funds provided by the Emergency Relief Appropriation Act, fiscal year 1942, may 
be used for the prosecution on a Federal basis of a project for educating 
Selective Service System registrants to a standard which conforms with 
the minimum educational requirements for induction into the armed forces 
of the United States, but the Selective Service System, as sponsor of the 
project, may not use moneys appropriated for its operation and maintenance 
to obtain any materials to be used in connection therewith. 


Comptroller General Warren to the Director of Selective Service, August 15, 
1941: 


T have your letter of July 19, 1941 (your reference 7-7.17-53), as 
follows: 


Subparagraph 614) [d] of MR 1-7 of the Army Regulations reads as follows: 

“No registrant in the continental United States will be inducted into the mili- 
tary service who does not have the capacity of reading and writing the English 

nguage as commonly prescribed for the fourth grade in grammar school. 
All registrants who have not completed the fourth grade in grammar school 
will be examined at induction stations prior to induction by means of tests 
to be prescribed by the War Department.” 

The Seventy-sixth Congress, in adopting the Selective Training and Service 
Act of 1940, declared that it is imperative to increase and train the personnel 
of the armed forces of the United States, Under this act, the Selective Service 
System may deliver and the Army may train not to exceed 900,000 men 
annually. 

The educational requirements of the War Department are resulting and will 
continue to result in the rejection of large numbers of registrants who otherwise 
would be acceptable. The rate of rejection is such that it is becoming increasingly 
apparent that in some of the states, in order to meet their quotas, it may be 
necessary to select for induction some of the registrants who have heretofore 
been placed in a deferred classification as a result of dependency or oceupation. 

In order to be fully prepared to meet any emergency and be in a position to 
comply with the defense needs of the nation, the Selective Service System 
feels a strong responsibility to assist in the removal of the remedial deficiencies 
of those registrants who, with some assistance, can be made acceptable to 
the armed forces of the nation. In many sections of the country, there are 
registrants who are willing and anxious to volunteer their services, but who 
cannot comply with the educational standards of the armed forces. In addi- 
tion to the need for meeting the manpower requirements of the Selective 
Training and Service Act of 1940, it is our opinion that the maintenance 
of. good public relations and morale demands that some effort be made to 
rehabilitate those able-bodied young men who are able to contribute nothing 
to the defense of their nation, solely because of some minor remedial deficiency. 

The Selective Service System has been offered an opportunity to initiate a 
program of educational] rehabilitation by sponsoring a project of the Works 
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Progress Administration, which would have as its objective the correction uf 
illiteracy and make available to the armed forces those rejected or otherwise 
not eligible for service by reason thereof. In order to sponsor, initiate and 
supervise such a project, it becomes necessary for the Selective Service System 
to provide certain materials of instruction to be used by the teachers and 
registrants. The personal services involved in the project will be furnished 
by the Works Progress Administration. 

Your decision is requested as to whether the Director of Selective Service is 
authorized to obligate funds appropriated for the operation and maintenance 
of the Selective Service System for the purpose of providing materials of in- 
struction to be used, in conjunction with the facilities of the Works Progress 
Administration, in a course of instruction of those registrants otherwise eligible 
for service in the armed forces of the nation, who by reason of inadequate 
education are unable to comply with the standards established by the armed 
forces. 


Section 3a of the Selective Training and Service Act of 1940, 54 
Stat. 885, contains, among others, the following provision : 

“* * * That no man shall be inducted for training and service under 
this Act unless and until he is acceptable to the land or naval forces for such 
training and service and his physical and mental fituess for spch training and 
service has been satisfactorily determined: * * 

It was apparently pursuant to this provision that the Army regu- 
lation referred to in your letter was promulgated on April 18, 1941— 
excluding from induction imto military service any person 
«“* * * who does not have the capacity of reading and writing 
the English language as commonly prescribed for the fourth grade 
in grammar school.” 

There is nothing in the above-quoted provision of the act, nor 
in any of the other provisions of said act, which specifically or by 
necessary implication authorizes the educational training of reg- 
istrants who fail to satisfy the prescribed physical and mental fitness 
requirements; it is simply provided that such persons ‘shall not “be 
inducted for training and service under this act.” 

With further reference to the terms and purposes of the Selective 
Training and Service Act, attention is invited to section 10 (a) (2) 
wherein the President is authorized among other things, “to create 
and establish a Selective Service System.” In Executive Order 
No. 8545 of September 23, 1940, promulgated by the President pur- 
suant to the authority thus conferred, the elements which comprise 
the Selective Service System are outlined as follows: 

* * * The election machinery, or other designated agencies, accomplishes 
the registration. The Local Board classifies registrants, and has assigned to 
it a physician to make physical examinations and a Government Appeal Agent 
to protect the interests of the Government and of registrants. An Advisory 
Board for Registrants is appointed to advise and assist registrants in filling 
out questionnaires, making appeals. etc. The Medical Advisory Board, made 
up of specialists, assists in determining doubtful cases of physica] condition. 
The Board of Appeal reviews Local Board decisions as to classification when 
appeal is made. All the above elements will be composed of, and administered 
by, civilians. The State Headquarters operates the Selective Service System 
within the State; the National Headquarters, within the nation. 

It will thus be seen that the term “Selective Service System” refers 
generally to the machinery and organization by which is accom- 
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plished the functions of registration, classification, examination, etc., 
of prospective selectees. There is nothing in the terms of sec- 
tion 10 (a) (2), nor in the regulations issued by the President, which 
even remotely suggests that in the establishment, operation, or main- 
tenance of a “Selective Service System” the registrants may be trained 
or instructed so as to change or improve their eligibility status for 
induction. 

By the terms of the Third Supplemental National Defense Appro- 
priation Act of 1941, 54 Stat. 966, funds were provided, among other 
things, for carrying out the purposes of the Selective Training and 
Service Act—it being provided therein, so far as here pertinent, “For 
the operation and maintenance of the Selective Service System as 
authorized by the Selective Training and Service Act of 1940 * * * 
$24,825,108, to remain available until June 30, 1942.” Additional 
funds were provided by the Independent Offices Appropriation Act, 
1942, Public Law 28, 55 Stat. 116, approved April 5, 1941, “For all 
expenses necessary for the operation and maintenance of the Selective 
Service System as authorized by the Selective Training and Service 
Act of 1940.” Since the Selective Training and Service Act pro- 
hibits the induction for training and service of registrants possessed 
of less than administratively prescribed educational qualifications, 
and since no authority is provided for the removal of disqualifica- 
tions of this character by educating registrants to a standard which 
conforms with minimum requirements, it must be concluded that 
funds provided for “operation and maintenance” of the Selective 
Service System are not available for such educational purposes. See 
section 3678 of the Revised Statutes, which provides that appropri- 
ated moneys may be used only for the purposes for which they are 
appropriated and for no others. 

The Emergency Relief Appropriation Act, fiscal year 1942, ap- 
proved July 1, 1941, Pub. 143, 55 Stat. 396, provides, among other 
things, that the funds appropriated therein may be used for the 
prosecution of Federal and non-Federal “educational, professional, 
clerical, cultural, recreational, production, and service projects.” 
There would appear to be no objection to the use of funds pro- 
vided in said act in the prosecution on a Federal basis of a project 
of the type outlined in your letter, including the cost of necessary 
“materials of instruction”—provided, of course, the project com- 
plies with the general requirements respecting Federal projects as 
outlined in said act. In this connection attention is invited to sec- 
tion 1 (c) of the act. However, as above noted, there would ap- 
pear to be no authority of law for the Selective Service System, as 
sponsor of such a project, to make payment for any materials used 
in connection therewith from the appropriated moneys made avail- 
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able “For the operation and maintenance of the Selective Service 
System as authorized by the Selective Training and Service Act 
of 1940.” 


(B-19311) 


RETIREMENT—CIVILIAN—DISABILITY ANNUITIES—EFFECTIVE DATE 
RETROACTIVITY 


Once the active duty or pay status of an employee terminates at some point 
during a month—whether by working or by a grant of leave of absence 
with pay to that date—the effective date of his disability annuity or 
retirement is thereby fixed under the act of April 23, 1930, as the first 
day of the following month, and such date may not be advanced to the 
first day of the preceding month by changing the employee’s service 
record contrary to the actual facts—whether by canceling the leave 
already granted and paid for or by canceling the check issued in pay- 
‘ment for the services actually rendered. 


Comptroller General Warren to the President, United States Civil Service 
Commission, August 15, 1941: 
I have your letter of July 25, 1941, reference CSA-110860, as 
follows: 


In its administration of the civil service retirement law, the Commission 
has adopted the following regulation regarding the effective date of annuity 
in disability cases: 

When an employee retires on account of disability, the annuity shall com- 


mence on the first day of the month succeeding the termination of pay status, 
or on the first day of any subsequent month, as the case may warrant. In 
such cases, credit for service may be given for the period between the termi- 
nation of pay status and the beginning date of annuity if the employee is 
carried on the rolls of the department during such time. 

By reason of the fact that under the law and regulations annuity may 
begin only on the first day of a month, care is generally taken to terminate 
an employee’s pay status at or near the end of a month. The Commission 
has by circular letter instructed the Departments and Establishments to use 
discretion in granting leave with pay to an applicant for disability annuity 
in order that a month’s annuity may not be lost because salary is paid for 
a few days’ leave at the beginning of the month. 

A case has recently arisen where the employee was allowed disability annuity 
beginning September 1, 1940, based on the fact that he was paid for leave 
up to and including August 5. However, he refunded to the employing de- 
partment the salary received for the 5 days involved, and the department 
requested that his certificate be reissued to allow annuity effective August 1, 
1940, total disability for useful and efficient service having been established 
as of that time. Similar facts are present in another case in which annuity 
certificate has not yet been issued, where the employee’s leave pay ceased on 
March 38, 1941, but the employing department has accepted a refund covering 
the pay involved. 

The Commission regards this as an administrative matter within the depart- 
ment, and is not inclined to question the administrative action taken. It would 
appear to constitute a correction to conform to instructions previously issued by 
the Commission rather than a change of record. If the Commission’s view is 
correct, annuity may be allowed in these cases from August 1, 1940, and March 1, 
1941, respectively. 

A somewhat different situation is, however, present in a third case involving an 
individual whose condition entitles her to disability retirement benefits. After 
having been on leave-without-pay since December 12, 1989, she returned to duty 
during the period, November 23, 1940, to December 2, 1940, and check representing 
9614% of salary earned was issued in her favor, the remaining 314% being de- 
posited in the retirement fund. The salary check referred to was cancelled be- 

470350"—42——_11 
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cause of the payee’s incompetency, and the conservator desires the retirement 
deposit cancelled in order that annuity may be paid from January 1, 1940. No 
annuity certificate has yet been issued in this case. 

In determining the question at issue, reference may be had to decision of 
Comptroller General McCarl dated January 31, 1935 (14 Comp. Gen. 585) involv- 
ing, however, the case of a deceased annuitant, in which it was stated (syllabus) : 

“Payment of retirement annuity under the Civil Retirement Act may not begin 
until termination of active duty or pay status, and as leave of absence with pay 
is synonymous with active service, disability retirement may not be made re- 
troactively effective from the beginning of the disability if prior to a month in 
which leave of absence with pay was granted. 

“No right survives to the estate or personal representative of an annuitant 
under the Civil Retirement Act to question the effective date of the retirement of 
the decedent.” 

* Your decision on the matter presented is respectfully requested. 


Sections 5 and 6 of the Civil Retirement Act of May 29, 1930, 46 
Stat. 472, provide, in pertinent part, as follows: 


In computing length of service for the purposes of this Act all periods of separa- 
tion from the service, and so much of any leaves of absence as may exceed six 
months in the aggregate in any calendar year, shall be excluded, except such 
leaves of absence granted employees while receiving benefits under the United 
States Employees’ Compensation Act, and in the case of substitutes in the Postal 
Service credit shall be given from date of original appointment as a substitute. 

- * * a * + * 


Seo. 6. Any employee to whom this Act applies who shall have served for a total 
period of not less than five years, and who, before becoming eligible for retire- 
ment under the conditions defined in the preceding sections hereof, becomes totally 
disabled for useful and efficient service in the grade or class of position occupied 
by the employee, by reason of disease or injury not due to vicious habits, intem- 
perance, or willful misconduct on the part of the employee, shall upon his own 
application or upon the request or order of the head of the department, branch, 
or independent office concerned, be retired on an annuity computed in accordance 
with the provisions of section 4 hereof: * * * 


The uniform retirement date act, approved April 23, 1930, 46 Stat. 
258, provides as follows: 


That hereafter retirement authorized by law of Federal personnel of whatever 
class, civil, military, naval, judicial, legislative, or otherwise, and for whatever 
cause retired, shall take effeet on the 1st day of the month following the month in 
which said retirement would otherwise be effective, and said 1st day of the month 
for retirements hereafter made shall be for all purposes in lieu of such date for 
retirement as may now be authorized ; except that the rate of active or retired 
pay or allowance shall be computed as of the date retirement would have occurred 
if this Act had not been enacted. 

Sec. 2. This act shall become effective July 1, 1930. All laws or parts of laws, 
insofar as in conflict herewith, are repealed. 


For decisions applying the provisions of the last quoted act, see 10 
Comp. Gen. 28 ; ¢d. 86; 11 id. 1; 12 id, 54; 15 ad. 702. 

In the text of the decision dated January 31, 1935, 14 Comp, Gen. 
585, the syllabus of which is quoted in your letter, it was stated: 


Leaye of absence with pay is synonymous with active service. 13 Comp. Gen. 
296; id. 871; 14 id. 351. Hence, the payment of compensation to this former em- 
ployee during the month of June 1924, placed him in exactly the same status, 
insofar as, retirement annuity is concerned, as though he were on active duty 
during that month. Retirement annuity may not be paid until termination of 
active duty and pay status, as it is fundamental that both retirement annuity and 
active service compensation may not be paid for the same period of time. * * * 
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In the light of the decision above quoted and of sections 5 and 6 of 
the Retirement Act, supra, the regulation quoted in the first paragraph 
of your letter appears proper. 

Tf an employee applies for and is administratively granted all or 
any portion of the annual and/or sick leave to his credit prior to 
retirement for disability, the termination date of his active duty or 
pay status thereby becomes fixed; and unless an error was made in 
the amount of the leave due the employee, there is no authority in 
the administrative office or in the Civil Service Commission to change 
the record retroactively effective so as to advance the beginning date 
of the retirement annuity. Thus, if the active duty or pay status of 
an employee terminates at any time during a month, whether he was 
actually working or on leave of absence with pay administratively 
approved, immediately preceding the termination of his service, the 
effective date of his annuity is fixed by the act of April 23, 1930, 
supra, as the first day of the following month; and such date may 
not be advanced to the first day of the preceding month simply by 
changing the record of service of the employee contrary to the actual 
facts—such as by canceling leave already granted and paid for or by 
canceling a check issued in payment for services actually rendered— 
so as to show the effective date of the termination of active duty 
or pay status as in a preceding month. Compare 10 Comp, Gen. 11; 
12 id. 544; 16 id. 953; 19 id. 236; 13 id, 58, 

Accordingly, in the first case referred to in your letter, the effective 
date of annuity should not be changed from September 1, 1940, to 
August 1, 1940; in the second case the annuity should become effective 
April 1, 1941; and in the third case, the annuity should be made 
effective as of January 1, 1941, if the Commission has found and 
determined that the employee was then permanently and _ totally 
disabled. 


(B-19374) 


TRANSPORTATION--LAND-GRANT DEDUCTIONS—MILITARY OR NAVAL 
PROPERTY OF THE UNITED STATES 


The provisions of the Transportation Act of 1940 exempting military or naval 
property moving for military or naval and not for civil use from the re- 
quirement for the payment of full applicable commercial rates and charges 
relate to “military or naval property of the United States,” and do not 
limit the exemption to military and naval property in the custody or control 
of the War and Navy Departments, 

Payment of transportation charges for materials for the construction of the 
cargo vessels authorized under the joint resolution of February 6, 1941-—— 
the primary purpose of which resolution appears to be the preserving 
or furthering of the interests of the commerce of the United States--may 
be made without deduction for land grant in the absence of an adminis: 
trative determination that, under the particular facts that may be involved 
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in any instance, said materials are being transported for military or naval 
and not for civil use. 

If it be administratively determined that the transportation of materials for 
the construction of the cargo vessels authorized by the Act to Promote 
the Defense of the United States and the Defense Supplemental Appropria- 
tion Act, 1941—the principal purpose of which acts appears to be the 
rendering of direct aid in resistance to military aggression—involves 
transportation for civil rather than military or naval use, the administrative 
certification will be accepted by this office as prima facie correct in 
eonnection with payment for such shipments without deduction for land 
grant. 


Comptroller General Warren to the Chairman, U. S. Maritime Commission, 
August 15, 1941: 


I have your letter of August 2, 1941, as follows: 


As you know the Commission is presently engaged in an extensive ship 
construction program for the construction of 312 emergency type cargo vessels 
under Public Law 5, 77th Congress, Ist Session, approved February 6, 1941, and 
the Lend Lease Act. Expansion of this program is probable. 

The emergency type vessels are being constructed pursuant to Public Law 5, 
whereby the Commission is authorized to provide “as rapidly as possible 
cargo ships essential to the commerce and defense of the United States,” and 
pursuant to the Lend Lease Act and appropriations thereunder (Public Law 11 
and Public Law 23, 77th Congress, ist Session, approved March 11 and March 
27, 1941, respectively) whereby the Commission is authorized to manufacture 
and procure cargo vessels defined as “defense articles for the Government of 
any country whose defense the President deems vital to the defense of the 
United States.” In order to carry out this program with the speed expressed 
or inherent in the respective statutory authorizations, the vessels in question 
are of identical design and are under construction in emergency shipyards owned 
by the Government in various parts of the United States. Further in the 
interests of speed, efficiency, and economy the Commission has deemed it 
desirable to procure and provide, by contracting directly or through an agent, 
for the manufacture of the greater part of the materials and equipment for 
use in the construction of the emergency type vessels. Under this procedure 
as materials and equipment are needed by the various shipyards they are 
shipped to such yards under Government Bills of Lading. At the time of 
shipment such materials and equipment are property of the United States. 
The quantity of materials purchased directly by the shipbuilders or on an f. o. b. 
destination basis is relatively small. 

Obviously, large expenditures must be made by the Commission in payment 
of transportation charges and the probable extent of such expenditures must 
be determined as accurately as possible in order to provide for proper allocation 
of funds in the Commission’s budget. Under present circumstances, however, 
it is extremely difficult to ascertain the extent of the funds necessary to allocate 
from time to time on account of such charges. Due to the withdrawal of ships 
from intercoastal trade and due to the fact that the urgent needs of the ship- 
yards frequently require rail shipment even if water carriage were otherwise 
available, a reasonable anticipation of transportation charges is particularly 
difficult with respect to iron and steel, and their products, in view of the extreme 
differential prevailing between rail and water rates on such items. In this 
connection, the Commission, through its Director, Emergency Ship Construc- 
tion Division, has been requested by the Office of Price Administration and 
Civilian Supply to authorize that agency to represent the Commission’s views 
with regard to securing the agreement of the railroads to reduce their com- 
mercial rates on iron and steel, and their products, and also to consider 
negotiating a rate under Section 22 of the Interstate Commerce Act for ship- 
ments of Government property not subject to land grant reduction. In view 
of the large quantity of freight moving under the emergency ship construction 
program, the Commission has indicated accord with the general aims mentioned 
above and is interested in an early determination of the problems involved. 
We have been advised by the Office of Price Administration and Civilian Supply, 
however, that while the Transportation Act of 1940 abolished land grant 
deductions with respect to Government property, the railroads have expressed 
unwillingness to reduce their commercial rates so long as there is any doubt 
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as to the application to Maritime Commission property of the exception con- 
tained in Section 321, Part II, Title III, of the Transportation Act which leaves 
in effect land grant rates so far as concern the shipment of “military or naval 
a of the United States.” The applicable portion of said section reads 
as follows: 

“Sec. 821. (a) Notwithstanding any other provision of law, but subject to 
the provisions of sections 1 (7) and 22 of the Interstate Commerce Act, as 
amended, the full applicable commercial rates, fares, or charges shall be paid 
for transportation by any common carrier subject to such Act of any persons 
or property for the United States, or on its behalf, except that the foregoing 
provision shall not apply to the transportation of military or naval property 
of the United States moving for military or naval and“not for civil use or to 
the transportation of members of the military or naval forces of the United 
States (or of property of such members) when such members are traveling on 
official duty; * * 

The doubt in this case appears to be predicated upon the unquestioned fact 
that the vessels for which the materials and equipment purchased by the 
Commission are to be used, are being constructed as part of the Government’s 
emergency National Defense Program. 

The work under the Commission’s emergency cargo vessel program was 
commenced pursuant to authorization by the President with funds allocated 
or authorized under the emergency fund for the President contained in the 
Military Appropriation Act (Public No. 611, 76th Congress, approved June 13, 
1940) which Act provides, in part, with respect to said fund, as follows: 

“To enable the President, through the appropriate agencies of the Govern- 
ment, without reference to section 3709, Revised Statutes, to provide for emer- 
gencies affecting the national security and defense and for each and every 
purpose connected therewith, including all of the objects and purposes specified 
ander any appropriation available or to be made available to the War Depart- 
ment for the fiscal years 1940 and 1941; the furnishing of Government-owned 
facilities at privately owned plants; * 's 

Funds allocated under said emergency toad were used in financing the con- 
struction of shipbuilding facilities essential to the construction of the vessels. 

Public Law 5, under which 200 of the 312 emergency cargo vessels are being 
constructed, appropriates sums which by the terms of the Act are, in addi- 
tion to the foregoing, necessary under a program of $350,000,000 to provide for 
the facilities and the construction of the ships. In this-connection the Presi- 
dent, in a message to Congress on January 16, 1941, said: 

“Because of the urgency of the situation, and after eonsultation with the 
Office of Production Management with respect both to the necessity for imme- 
diate action and to the coordination of this ship construction with other phases 
of the national-defense program, I have already allocated to the Maritime Com- 
mission the sum of $500,000 from the emergency fund for the President con- 
tained in the Military Appropriation Act, 1941, and have authorized the 
Commission to enter into contracts for these purposes to the extent of $36,000,- 
000 under the contractual authority contained in said appropriation.” 

Irrespective of the possible subsequent disposition of these vessels the mate- 
rials and equipment destined for use in their construction are at no time in 
the custody or control of the military or naval establishments of the Govern- 
ment. Accordingly, it seems a determination that such materials and equip- 
ment are “military or naval property” must be based upon the broader ground 
that but for the existence of emergencies affecting the security and defense of 
the United States the program would not have been launched. 

In general, the classification of the component materials and equipment for 
the 112 emergency type vessels being constructed under the Lend Lease Act, 
as “military or naval property of the United States,” is governed by the same 
considerations prevailing with respect to the 200 vessels being constructed 
pursuant to Public Law 5. 

In view of the use of the words “military or naval” in connection with the 
transportation of members of the military or naval forces of the United States 
in said Section 321 of the Transportation Act, 1940, the Commission inclines to 
the view that by parity of reasoning, “military or naval property” should be 
confined to property in actual use or custody of the War or Navy Departments. 
However, since the vessels in question are being constructed solely because of 
emergencies affecting the security and defense of the United States, and since 
the applicable legislation was designed to further the ends of national defense 
from the point of view of military and naval preparedness, the Commission 
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believes that there exists sufficient doubt in the premises to ask for a determi- 
nation of the question by your offite. 

In view of the resultant appropriation saving in the event land grant rates are 
applicable to this freight, and the possibility of a favorable conclusion to the 
aforementioned negotiations pending between the Office of Price Administration 
and Civilian Supply and the rail carriers in the event land grant rates are not 
applicable, it is respectfully requested that we may receive your decision at an 
eatly date. 


It is understood from the foregoing that the question presented 
relates to the right of the United States to deduction for land grant 
from commercial transportation charges on shipments of iron and 
steel, procured by the United States Maritime Commission for the 
construction of certain cargo vessels, 200 of which are to be con- 
structed under authority of the joint resolution approved February 
6, 1941, Public Law 5, 55 Stat. 5, making an appropriation to the 
Maritime Commission for emergency cargo ship construction, and the 
remainder, 112 cargo vessels, under authorizations made pursuant 
to the Act to Promote the Defense of the United States, approved 
March 11, 1941, being Public Law 11, 55 Stat. 31. 

It is noted you state that the materials and equipment destined for 
use in the construction of these vessels are at no time in the custedy 
or control of the military or naval establishments of the Government 
and that the Maritime Commission is inclined to the view that the 
term “military or naval property” as used in the Transportation Act 
of 1940, 54 Stat. 898, should be confined to property in the actual 
use or custody of the War or Navy Departments, but that doubt 
in the matter exists by reason of the unquestioned fact that the vessels 
concerned are being constructed solely because of emergencies affect- 
ing the security and defense of the United States and pursuant to 
legislation designed to further the ends of national defense from the 
point of view of military and naval preparedness. 

In connection with the considerations so advanced it will be ob- 
served that the provisions of the Transportation Act of 1940, 
prescribing exemption from the’ requirement for the payment other- 
wise of the full applicable commercial rates and charges for or on 
behalf of the United States, relate in terms to “military or naval 
property of the United Statcs moving for military or naval and not 
for civil use” [italics supplied]. There is no specific limitation of 
such exemption to property in the custody or control of the War or 
Navy Departments; and if military or naval property belonging to 
the United States is transported for military or naval and not for 
civil use, it is not apparent why deductions for land-grant, if other- 
wise available, are not required to be made. That military purposes 
may be served by construction under the direction or contro! of 
departments other than the War and Navy Departments seems suffi- 
ciently manifest from the provisions of the Emergency Relief Appro- 
priation Act, fiscal year 1941, 54 Stat. 611, making appropriation of 
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$975,650,000 to the Work Projects Administration, and containing 
a provision for the use, by the Commissioner of Work Projects, of 
not to exceed $25,000,000 of the sum so appropriated to supplement 
amounts authorized for other than labor costs in connection with 
projects certified by the Secretary of War and the Secretary of the 
Navy, respectively, as being important for military or naval purposes. 
See in this connection 20 Comp. Gen. 438. See, also, in this con- 
nection, Public Law 166, approved July 11, 1941, 55 Stat. 584, 
which amends section 1 of the Act of January 28, 1915, 38 Stat. 800, 
so as to provide that the Coast Guard, which operates usually under 
the Treasury Department in time of peace, “shall be a military service 
and constitute a branch of the land and naval forces of the United 
States at all times.” 

Concerning the construction of the 200 vessels under the joint 
resolution of February 6, 1941, swpra, it is noted that said act ap- 
propriated funds “for the purpose of providing as rapidly as possible 
cargo ships essential to the commerce and defense of the United 
States,” said funds to be available for the construction of “ocean- 
going cargo vessels” of such type as the Maritime Commission may 
determine to be useful in time of emergency “for carrying on the 
commerce of the United States.” In the report of the Committee on 
Appropriations, House of Representatives, relative to this resolution 
(Report No. 10), it isstated on page 2: 

The necessity for the emergency construction of these cargo ships arises 
from the depletion of the reserve tonnage of American registry due to a num- 
ber of causes and the facing of a problem of having sufficient cargo ships 
for the needs of American commerce. The committee was advised that every 


ship left in the reserve fleet is up for sale or charter or will be disposed of 
soon. The demand for ships exceeds the supply. 


Similarly, the report of the Senate Committee on Appropriations 
(Senate Report No. 7) in connection with this resolution states: 


The immediate need for the emergency construction provided for in this 

joint resolution is due to a possible world shortage of cargo vessels, the depletion 
of our reserve fleet and the additional demands for American ships for use in 
the avenues of commerce that are still open to them, which demands exceed the 
supply.” 
As further indicating the expectation that these ships would be 
devoted primarily to purposes of commerce rather than of war, 
there have been noted the views expressed in the following excerpts 
from the hearings before the subcommittee of the Committee on 
Appropriations, House of Representatives, in connection with this 
legislation : 


Page 4: 
Admiral Lanp. This particular appropriation covers 200 ships. 


Mr. JoHNson of West Virginia. What are you going to do with them? 
Admiral Lanp. We are going to operate them. 
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Mr. LupLtow. Would they be held in reserve for any particular purpose, 
Admiral? . 

Admiral Lanp. I would say they would be held in reserve for the transporta- 
tion of American commerce. Where they would be operated it would be useless 
for me to attempt to predict, because these ships will not be available for 
some time. The first ship, we estimate, will be completed in 11 months after 
the date of the contract, and the total program will be completed in 24 months 
after the date of the contract. 


Page 5: 






















Mr. Cannon. What comparison is there in need and circumstances and pur- 
o. as between these ships and the wooden ships built during the World 

ar? 

Admiral Lanp. I do not think there is any proper basis of comparison between 
these and the wooden ships, because these are so far superior to the wooden 
ships, in carrying capacity and other ways. 

Mr. Cannon. Are they being asked for the same purpose? 

Mr, Lanp. I would say, generically they are, with this modification. The 
wooden ships and the concrete ships in the last war were built for what is 
generically known as the bridge of ships between here and Europe. There 
is no such purpose in this, as far as my knowledge goes. There were some 
2,300 vessels built for this bridge of ships, and here we are talking about 
200 ships. There is no comparison. 

Mr. Cannon. They are not being requisitioned for the same purpose? 

Admiral LAND. No; as far as my knowledge goes they are for American 
commerce.” 


Page 11: 


Mr. LupLow. Will they be used exclusively for American commerce, or will 
they be used in cooperation with Great Britain? 

Admiral Lanp. They would be more for the transportation of American com- 
merce. As I have indicated, there is a probable use for them in the intercoastal 
and domestic trade, in which they would be superior to what we have now. 
As to what may happen to them after that, I would not want to prophesy. 

With respect to the Act to Promote the Defense of the United 
States, approved March 11, 1941, 55 Stat. 31, and the Defense Aid 
Supplemental Appropriation Act, 1941, approved March 27, 1941, 
55 Stat. 53, under which it is understood the remaining 112 vessels 
are being constructed, it is noted that under the former the Secretary 
of War, the Secretary of the Navy, or the head of any other de- 
partment or agency of the Government, may be authorized by the 
President to manufacture or procure, to the extent funds are made 
available therefor, and to sell, transfer title to, lease, lend, or otherwise 
dispose of any defense article to the government of any country whose 
defense the President deems vital to the defense of the United States. 
The term “defense article” is defined in said act as meaning, among 
other things, “Any weapon, munition, aircraft, vessel, or boat” and 
“Any agricultural, industrial, or other commodity or article for 
defense.” 

In the report of the Committee on Foreign Affairs, House of 


Representatives, concerning this measure (Report No. 18), it is 
stated : 


It should be noted that the term “defense article” includes not only all arms, 
munitions, and implements of war, but also other articles or commodities 
such as cotton, wheat, and all other agricultural products which may be 
necessary for defense purposes. ° 
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Likewise in the report of the Senate Committee on Foreign Relations 
relative to the matter (Senate Report No. 45), the scope of the term 
“defense article” is the subject of comment as follows: 
The term “defense article” is defined so as to include the usual implements of 
war, such as guns, airplanes, and tanks, and also the food, clothing, medical 
supplies, and the like, without which warring nations would be helpless. * * * 
In connection with the Defense Aid Supplemental Appropriation Act, 
1941 (Public Law 23), making an appropriation of $7,000,000,000 to 
enable the President to carry out the provisions of the above act, 
the report of the Committee on Appropriations, House of Repre- 
sentatives (Report No. 276), in explanation of the omission of minute 
details concerning the matters covered by the appropriation, states: 
* * * The procurements under the funds in this bill are for weapons 


and instruments of war to aid the countries which are engaged in a desperate 
struggle and whose success in that combat is vitaltous. * * 


However, the act provides in section 3 that— 


Any defense article procured from an appropriation made by this Act shall 
be retained by or transferred to and for the use of such department or agency 
of the United States as the President may determine, in lieu of being disposed 
of to a foreign government, whenever in the judgment of the President the 
defense of the United States will be best served thereby. 
and it is assumed that if the 112 vessels to be constructed under these 
acts are not to be devoted to use by a foreign government, but instead 
are to be retained for use by the United States along with the 200 
cargo ships to be constructed under the joint resolution of February 
6, 1941, such action would be pursuant to this provision. 

Therefore, viewing your question in the light of the purposes to be 
served, so far as is discernible from the legislation under which it 
appears the vessels are to be constructed, it would seem reasonably 
clear that while the construction of the vessels for which provision 
is made in the joint resolution of February 6, 1941, may have resulted 
from, or may have been necessitated by, the demands arising under 
the national defense program, the primary purpose of said joint 
resolution was to provide said ships as a means of preserving or 
furthering the interests of the commerce of the United States and to 
augment the depleted facilities available for that purpose, replacing 
vessels withdrawn from said service because of the demands of 
defense. On the other hand, in the Act to Promote the Defense of 
the United States and in the Defense Aid Supplemental Appropria- 
tion Act, 1941, the emphasis seems to be placed principally upon the 
rendering of direct aid in resistance to military aggression, though 
it is conceivable, at least, that in some instances articles authorized 
to be manufactured or procured under said acts might be put, as a 
matter of defense, to a use not directly connected with military opera- 
tions. Within the scope of these objectives, it is realized that there 
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is possible a wide variation in the purpose to be served through the 
use of cargo vessels, ranging from the carrying of munitions and 
supplies for direct consumption by military forces in the theatre 
of war, on the one hand, to the transportation of cargoes for do- 
mestic consumption, related, as a matter of defense, to military 
operations only remotely, if at all, on the other. The question as 
to whether the materials to be procured for the construction of the 
cargo vessels here concerned under either act are to be directed to 
the accomplishment of the one or the other of these purposes is a 
question of fact concerning which information, initially at least, 
would seem to be an exclusive possession of the administrative agen- 
cies involved. The administrative determination, therefore, that the 
transportation involved in any particular instance embraces materials 
moving for military or naval and not for civil use will be given ap- 
propriate consideration. Having regard, however, to the purpose or 
use apparently intended to be served by the legislation concerned, 
it is believed that with respect to the materials for the construction 
of the cargo vessels authorized under the joint resolution of Febru- 
ary 6, 1941, this office would not be required to object to the payment 
of transportation charges without deduction for land-grant in the 
absence of an administrative determination that, under the particular 
facts that may be involved in any instance, said materials are being 
transported for military or naval and not for civil use. Likewise, 
with respect to the materials for the construction of cargo vessels 
pursuant to the authorizations in the Act to Promote the Defense 
of the United States and the Defense Aid Supplemental Appropria- 
tion Act, 1941, if it be administratively determined that said vessels 
are to serve the purposes of commerce—as a matter of defense— 
rather than to participate in the carrying of supplies for military 
purposes, and that, therefore, the transportation of materials for 
their construction is regarded as involving materials moving for 
civil rather than military or naval use, the administrative certifica- 
tion accordingly will be accepted by this office as prima facie correct. 
Your question is answered accordingly. 
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(B-17737) 


PAY AND TRAVEL ALLOWANCE—NATIONAL GUARDSMAN 
DISCHARGED FOR PHYSICAL DISABILITY 










A National Guard enlisted man, who was sick in hospital at the time his organ- 
ization was inducted into active Federal service, is entitled, upon later 
reporting to his unit pursuant to orders and subsequent discharge for 
disability, to pay from the date that he commenced travel under his 
orders until the date of his discharge and to travel allowance as provided 
by the act of September 22, 1922, notwithstanding the disqualifying nature 
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of his disability was known by his commanding officer prior to the Issuance 
of the orders and that if pertinent Army Regulations had been followed he 
would have been examined at his home station. 


Assistant Comptroller General Elliott to Lt. Col. R. F. Olson, U. S. Army, 
August 16, 1941; 

There has been received, by reference from the Chief of Finance, 
your letter of May 22, 1941, transmitting with enclosures, a voucher 
stated for $144 in favor of Jack B. Lewis, No, 20929188 (NG), repre- 
senting active duty pay as a private of Company O, 163d Infantry, for 
the period February 4 to May 13, 1941, and travel allowance upon 
discharge from Fort Lewis, Wash., to Bozeman, Mont. 

Under Executive Order No. 8530, dated August 31, 1940, issued by 
virtue of the authority contained in Public Resolution No. 96, ap- 
proved August 27, 1940, 54 Stat. 858, and the National Defense Act 
of June 3, 1916, 39 Stat. 166, as amended, all members of the 163d 
Infantry, Montana National Guard, were ordered into the active 
military service of the United States effective September 16, 1940, 
for a period of 12 consecutive months unless sooner discharged. It 
appears that at the time of the induction of the organization Private 
Jack B. Lewis was confined to bed at the home station of his unit 
undergoing treatment for a compound fracture of his right leg, which 
was sustained during the latter part of August 1940, and as a con- 
sequence he was not physically examined by the medical board at his 
home station and was unable to accompany the unit to the training 
center. It appears from a first indorsement of the regimental com- 
mander, dated January 6, 1941, that the company commander was 
informed by the civilian physician who attended the soldier that it 
would be a matter of several months before the injury would be 
sufficiently healed; “that the soldier was not qualified to undergo a 
physical examination at this time”; that the soldier was interviewed 
at Bozeman, Mont., on or about December 30, 1940, by his company 
commander and it was found that he still had a very pronounced 
limp and was then receiving treatment from a civilian physician. 
According to that indorsement the company commander expressed 
the belief that the soldier should be discharged on account of physical 
disability. 

It seems that if pertinent Army Regulations had been followed, the 
enlisted man would have been examined at his home station by a 
medical examining board and determination then and there made as 
to whether or not he was qualified for active military service and if 
found in the negative a discharge issued for physical disability as 
provided in Army Regulations 130-10, paragraph 62. 

Notwithstanding the apparent inability of the National Guard 
enlisted man to qualify for extended active duty, an order was issued 
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January 27, 1941 (par. 16, Special Orders 22, Headquarters, 41st 
Division, Camp Murray, Wash.) as follows: 

16. Pursuant to GO No. 5 this Headquarters, September 16, 1940, Private 
Jack B. Lewis, 20929188, Company “C”, 163d Infantry, absent, sick in hos- 
pital at Bozeman, Montana, since departure of unit for Camp Murray, Washing- 
ton, will proceed without delay by rail to Camp Murray, Washington, reporting 
upon arrival thereat to his. Commanding Officer. The Quartermaster Corps 
will furnish the necessary transportation. It being impracticable for the gov- 
ernment to furnish cooking facilities for rations, the finance department will 
pay the monetary travel allowances prescribed in paragraph 2a, table II, AR 
35-4520, at the rate of two dollars and twenty-five cents ($2.25) per day for 
one (1) man for (1) day. The travel directed is necessary in the military 
service and is chargeable to FD 1584—P 31-0600-A-0310-01. 

On February 11, 1941, the regimental commander of the 163d 
Infantry, Camp Murray, Wash., addressed a letter to The Adjutant 
General of the Army reciting the fact that the soldier had reported 
to Camp Lewis, Wash., on February 5, 1941, in accordance with par- 
agraph 16, Special Orders 22; that on February 6, 1941, the soldier 
was found physically disqualified (as indicated on W. D. A. G. O. 
Form 135), and requested that appropriate orders be issued by higher 
headquarters for the discharge of this soldier, authorizing necessary 
transportation to soldier’s home station, Bozeman, Mont. On the 
same day, February 11, 1941, the commanding general, 41st Division, 
requested that appropriate orders be issued by the commanding gen- 


eral, 9th Corps Area, for the discharge of the soldier, but that pending 
the issuance of the necessary orders the soldier would remain with 
his unit. 

Paragraph 1 of Special Orders 93, Headquarters 163d Infantry, 
Port Lewis, Wash., May 13, 1941, provided : 


Under the provisions of Paragraph 62, AR 130-10, and by direction of the 
President, Jack B. Lewis, 20929188, Company “C”, 163d Infantry (Rifle), is this 
date discharged from the Army of the United States by reason of physical dis- 
ability as determined by the physical examination board at Camp Murray, 
Washington, on February 6, 1941. ‘ 

The former enlisted man is entitled to pay from the date that he 
commenced travel under the requirement of paragraph 16 of Special 
Orders 122 until date of discharge, May 13, 1941. He is entitled, also, 
upon discharge to travel allowance as provided in the act of 
September 22, 1922, 42 Stat. 1021. 

You are authorized to pay the voucher, which is returned herewith, 
if otherwise correct. 


(B-18731) 


COMPENSATION—DOUBLE—POSTAL EMPLOYEES SERVING AS 
SPECIAL DELIVERY MESSENGERS 


Mail messengers and job cleaners at first and second class post offices, regularly 
employed and whose salary is fixed on an annual basis, may be paid the fees 
authorized by law-and regulation for service as special delivery messengers 
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in addition to their regular salary without contravening any of the dual 
compensation statutes, provided such service is not. performed during a 
regular tour of duty. 


Comptroller General Warren to the Postmaster General, August 16, 1941: 
I have your letter of July 10, 1941, as follows: 


Question has been raised as to the application of the dual compensation 
statutes in the case of special delivery messengers. Two specific cases are 
under consideration by the Department wherein a mail messenger and a job 
cleaner regularly employed in the Boston post office have rendered additional 
services as special delivery messengers and the effect of such additional em- 
ployment has been to increase their compensation to a sum in excess of $2,000 
in each instance. 

In view of the decision of your office reported in 16 C. G. 909, it is requested 
that you advise this Department whether special delivery messengers who are 
paid entirely on a fee basis come within the restrictive provisions of the dual 
compensation statutes. 


It is understood that mail messengers and job cleaners are regular 
employees of the Post Office Department, whose compensation or 
salary is fixed on an annual basis (39 U. S. C. 101, taken from the 
act of February 28, 1925, 43 Stat. 1060). 

Section 175, Title 39, U. S. Code, provides in pertinent part as 
follows: 


* * * At first- and second-class post offices the Postmaster General may 
establish rules under which special delivery may be effected by any salaried 
clerk or employee thereof, and the lawful special-delivery fees allowed therefor, 
in cases where such delivery can not be made by regular messengers. (June 
2, 1900, c. 613, § 1, 31 Stat. 260.) 


Compare 39 U. S. C. 167, taken from the act of August 4, 1886, 24 
Stat. 220, relative to the use of employees at third- and fourth-class 


post offices as special-delivery messengers. 
Section 169 (a), Title 39, U. S. Code, provides: 


Special delivery ; messenger service; schedule of rates. For making special 
delivery there may be paid to the messenger or other person making such 
delivery 9 cents, for matter of the first class weighing not in excess of two 
pounds, 10 cents for matter of other than the first class weighing not in excess 
of two pounds, 15 cents for mail matter of any class weighing more than two 
pounds but not in excess of ten pounds, and 20 cents for mail matter of any 
class weighing in excess of ten pounds. (Mar. 2, 1931, c. 372, § 3, 46 Stat. 
1469.) 


Section 1096 (3), Postal Laws and Regulations, 1940, reads as 
follows: 


When delivery of special-delivery matter can not be made promptly by regular 
special-delivery messengers, postmasters may cause such delivery to be made 
by any regular clerk or employee, who shall be allowed the same compensation 
as regular messengers, except that, at offices of the first and second classes, 
regular clerks or employees (other than rural carriers and clerks in charge of 
rural stations) shall not receive fees for delivering special-delivery mail during 
their regular tours of duty, and substitutes shall not receive fees for effecting 
special deliveries during the time for which they are paid at the hourly rate. 


Sections 1764 and 1765, Revised Statutes, provide: 


Sec. 1764. No allowance or compensation shall be made to any officer or clerk, 
by reason of the discharge of duties which belong to any other officer or clerk 
in the same or any other Department; and no allowance or compensation shall 
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be made for any extra services whatever, which any offiver or clerk may be 
required to perform, unless expressly authorized by law. 

Sec. 1765. No officer in any branch of the public service, or any other person 
whose salary, pay or emoluments are fixed by law or regulations, shall receive 
any additional pay, extra allowante, or compénsation, in any form whatever, 
for the disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor explicitly 
States that it is for such additional pay, extra allowance, or compensation. 


Section 6 of the act of May 10, 1916, as amended by the act.of August 
29, 1916, 39 Stat. 120, 582, provides in pertinent part as follows: 
That unless otherwise specially authorized by law, no money appropriated by 


this or any other act shall be available for payment to any person receiving more 


than one salary when the combined amount of said salaries exceeds the sum of 
$2,000 per annum, * * * 


Also, see 39 U. S. C. 186, which provides: 


Mail messengers and other postal employees; employment in dual capacity; 
extra duties; compensation. Postmasters and acting postmasters are author- 
ized, when in the judgment of the Postmaster General the needs and interests 
of the Postal Service require, to employ mail messengers and other postal em- 
ployees in a dual capacity, or to assign extra duties to such mail messengers 
and other employees; and, notwithstanding the provisions of sections 58 [1916 
dual compensation statute], 69 [1764, Revised Statutes], and 70 [1765, Revised 
Statutes] of Title 5, compensation shall be paid to such mail messengers and 
other employees for such services if the total compensation actually paid for all 
services does not exceed $2,000 for any one fiscal year. (Mar. 1, 1929, c. 442, 
$1, 45 Stat. 1441.) 

The compensation paid for special delivery of mail matter is not 
based upon any element of time but constitutes a payment of an indefi- 
*uite and undetermined aggregate made up of charges for separate 
services dependent entirely upon contingencies beyond the control of 
the Government or the employee, arid, accordingly, does not constitute 
“salary” within the meaning of the dual compensation statute of 1916, 
supra. 16 Comp. Gen. 909; 18 Comp. Gen. 768, 773; 20 id. 730. 

A& fees for special delivery service are fixed by law, and as the act 
of June 2, 1900, 31 Stat. 260 (89 U. S. C. 175, supra) expressly author- 
ized the Postmaster General to establish rules under which the special 
delivery of mail may be effected by any salaried clerk or employee at 
first- and second-class post offices and the Jawful fees allowed for such 
service, such payments have not been considered as coming within the 
inhibition of section 1764 and 1765, Revised Statutes, since the date 
of the enactment of said act of June 2, 1900. In this connection see 
Saunders v. United States, 120 U.S. 126; United States v. McCandless, 
147 U. S. 692. See, also, decision of this office dated July 19, 1924, 4 
Comp. Gen. 84, wherein it was held as follows (quoting from the 
syllabus) : 

(The position of laborer in the custodian service, Treasury Department, with 
compensation fixed by long-established practice, having the force of a regulation, 
although not published as such, is separate and distinet from that of special- 
delivery messenger in the Postal Service, the fees payable for special delivery 
being also fixed by regulation, the holding of both positions is not barred by section 


1765, Revised Statutes, nor by the act of May 10, 1916, 39 Stat. 120, fees for 
special-delivery service not being salary within the meaning of the latter act. 
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Accordingly, at the time of the approval of the act of March 1, 1929, 
45 Stat. 1441 (39 U. S. C. 136, supra), there was no legal objection to 
the employment of, and payment to, postal employees at first- and 
second-class post offices for special-delivery service. Obviously, the 
limitation fixed in that remedial statute for payments to postal em- 
ployees in addition to their regular salary for services in a “dual 
capacity” or when assigned to “extra duties” could not have been 
intended to relate to payment of fees for special-delivery service which 
theretofore had been expressly authorized by law. Compare 8 Comp. 
Gen. 487 ; id. 578; id. 610, wherein cases were considered involving the 
act of March 1, 1929. 

It is concluded, therefore, that postal employees of the classes men- 
tioned in your letter who are authorized by the regulations of the 
Post Office Department to be employed as special-delivery messen- 
gers may be paid the authorized fees fixed by law and regulation 
for such service in addition to their regular salary without contra- 
vening any of the dual compensation statutes. If special-delivery 
service at Boston, Mass., a first-class office, was performed by the 
employees mentioned in your letter during their regular tours of 
duty, no payment would be authorized for such special-delivery serv- 
ice. Section 1096 (3) of the Postal Laws and Regulations, swpra. 


(B~18974) 


CONTRACTS—COST-PLUS—LOSS OR DAMAGE DUE TO NEGLIGENCE 
OF EMPLOYEES 


The Government’s obligation to reimburse a cost-plus-a-fixed-fee contractor for 
loss or damage caused by the negligence of the employees of the contractor 
must necessarily be governed by the terms of the particular contract in- 
volved as applied to a given situation, but it may be stated broadly that, 
under the terms of contract forms “C. P. F. F. Form No. 1” and “F. F. 
Form No. 1-Rev.”, if a contractor is not chargeable with any breach of his 
contractual] duties and obligations, including the duty to exercise due dili- 
gence to employ and retain competent, trustworthy and careful personnel, 
he may be reimbursed for such loss or damage as an element of his actual 
costs, if not otherwise excluded by the contract. 

If by the terms of the subcontract, a cost-plus-a-fixed-fee contractor could not 
obtain compensation from a subcontractor for loss or damage caused by 
the negligence of the employees of the subcontractor, and the contractor 
were himself free from fault, the right of such contractor to reimbursement 
from the Government for loss or damage so incurred would be governed 
by the same principles as are applicable to his right to reimbursement for 
losses caused by the negligence of his own employees. 

Under a cost-pius-a-fixed-fee form of contract, if the contractor were at fault 
in connection with loss or damage to particular property but the Government 
through its employees were chargeable with contributory negligence, the 
parties should be left in status quo, that is, the owner of the property, 
whether Government or contractor, should suffer the loss. 


Comptroller General Warren to the Secretary of War, August 16, 1941: 
I have your letter of July 19, 1941, as follows: 


Under authority of Public Act 703, 76th Congress, approved July 2, 1040, the 
War Department has entered into numerous cost-plus-a-fixed-fee contracts on 
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Cc. P. F. F. Form No. 1, approved by The Assistant Secretary of War July 12, 
1940, and F. F. Form No. 1—Rev. June 19, 1941, approved by the Under Secre- 
tary of War June 19, 1941, copies of which are enclosed herewith. 

During the administration of the construction projects, various contractors 
operating under the aforementioned forms of contract have sustained losses 
resulting from the negligence of one or more of their own employees. Tools 
have been lost; buildings have been destroyed by fire; payroll funds have been 
miscarried ; subcontractors’ equipment has been damaged, and soon. The liabil- 
ity of the government to reimburse the contractor for such losses has not been 
definitely settled. The need for an early determination is apparent. Accord- 
ingly, you are requested to render an advance opinion on the question: 

Under C. P. F. F. Form No. 1 and F. F. Form No. 1—Rev., is the government 
obligated to reimburse the contractor for losses caused by the negligence of the 
contractor’s or subcontractor’s employees? 

If the degree of negligence or the contributory neglect of a government em- 
ployee will affect the liability of the government, will you discuss these factors 
in your decision? 

As far as this office knows, the problem is one of first impression. It is true 
that your office in its decision of April 14, 1941, B—15593, discussed the matter 
generally. However, in the specific case before you the loss resulted from the 
negligence of a government employee. Therefore, it appears that the language 
of your decision, although persuasive, is not directed to and does not dispose 
of the particular question herein posed. 

Although it is evident from said decision of April 14, 1941, that your office 
is familiar with the background of cost-plus-a-fixed-fee contracts, it may be that 
other information relating to the emergency character of the work, the practical 
difficulties and hazards facing the contractor, or the formula employed to fix the 
fee will be of assistance. If so, this office, upon request, will promptly furnish 
these and all other essential details. 


The general character of the question submitted, without a state- 
ment of the material facts in particular cases, permits a reply in 
general terms only. You ask whether under certain forms of cost- 
plus-a-fixed-fee contracts the Government is obligated to reimburse 
the contractor for losses caused by the negligence of the employees 
of a contractor or of a subcontractor. The short answer is that it 
all depends on the facts and circumstances of the particular case in 
relation to the respective rights and obligations of the Government 
and the contractor expressed or contemplated by the contract. 

In the decision of April 14, 1941, 20 Comp. Gen. 632, mentioned 
in your letter, the matter was discussed in relation to a loss arising 
from the destruction of certain of the contractor’s heavy construc- 
tion equipment in a rail collision at Raritan Arsenal caused by the 
negligence of the conductor of the arsenal switching crew, a Gov- 
ernment employee. After quoting various provisions of the contract 
(C. P. F. F. Form No. 1) material to the question, it was said: 

Reading these provisions together shows that the contract basically contem- 
plates that the actual cost of the whole work and the risk thereof are to be 
assumed by the Government; that is, that the contractor is to come out whole, 
regardless of contingencies, in performing the work in accordance with the 
contract and the directions and instructions of the contracting officer, plus only a 
limited fixed fee as compensation for services, general overhead, use of the 
contractor’s own or borrowed money, and profit. In addition to the provisions 
expressly stating what the fixed fee is to cover, the comparatively small amount 
of such fixed fee in this contract, $20,000 or less than 5 percent, in relation 
to the estimated cost of the work, $467,000, shows that there is no margin in- 
cluded in such fee to compensate the contractor for the risks and contingencies of 


work of such character and magnitude which ordinarily are assumed by a con- 
tractor and covered by the contract price. The provision in article II 1 (/) 
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that the Government will reimburse the contractor for premiums on bonds and 
insurance policies which the contracting officer may require for the protection 
of the Government or may approve as reasonably necessary for the protection of 
the contractor, indirectly imposes the cost of such risks on the Government, and 
further demonstrates that the Government and not the contractor is to bear 
the risks involved in the performance of the contract. The express inclusion in 
such provision of public liability, employer’s liability, and fidelity insurance 
shows that the Government is thus indirectly to assume even the risk of insur- 
able losses resulting from the negligence or defalcations of the contractor’s em- 
ployees. To make certain that the contractor does come out whole, regardless 
of contingencies, the contract expressly provides in subparagraphs 1 (k) and (p) 
of article II that the contractor shall be reimbursed—in addition to the numerous 
items specified in detail in other subparagraphs—for “Losses and expenses, not 
compensated by insurance or otherwise * * * actually sustained by the 
contractor in connection with the work,” and for “Such other items as should, 
in the opinion of the contracting officer, be included in the cost of the work.” 
The purpose, of course, is by thus assuming the risks and, in effect, guaranteeing 
the contractor against loss, to procure the work for the United States at actual 
cost, plus only such a comparatively small fixed fee for the contractor’s services, 
etc., as would be appropriate under such conditions. Such provisions are thus 
of the essence of “cost-plus-a-fixed-fee” contracts, the use of which is expressly 
sanctioned by the act of July 2, 1940, supra, and so are not contrary to the 
principles of the decision, 18 Comp. Gen. 285, cited in your letter, that contract 
stipulations which may increase the cost of performance are unauthorized unless 
reasonably requisite to the accomplishment of the legislative purposes of the 
contract appropriation involved, or unless such stipulations are authorized by 
statute. 

The general statement that such contracts basically contemplate 
that the actual cost of the whole work and the risk thereof are to be 
assumed by the Government and that the contractor is to come out 
whole regardless of contingencies, plus only a limited fixed fee as 
compensation for his services, general overhead, etc., does not mean 
that the Government is to assume the risk of the contractor’s own 
fault or folly, or that the contractor is to come out whole regardless 
of careless conduct of the work or other disregard of his contractual 
duties. While such contracts in effect guarantee the contractor a 
limited fixed fee for his services in addition to reimbursement of the 
actual cost of the work, the fee is paid to obtain the competent and 
faithful services of the contractor; and the provisions for reimburse- 
ment of actual costs are not to be taken as a shield for incompetence 
or an excuse for carelessness. Nor is it to be inferred from such 
basic concept of this type of contract that the Government is to 
assume any risks or bear any losses which the contractor has expressly 
or impliedly agreed to assume or bear under particular provisions of 
the contract. Thus it was poirted out in the decision of April 14, 
1941, supra, that the contractor would not be entitled to reimburse- 
ment for the loss or damage of equipment not caused by the negli- 
gence of the Government where the contractor was being paid on a 
rental basis for the use of such equipment at rates “in conformity 
with similar rates of rental charged in the particular territory,” for 
the reason that such rates normally include a margin to compensate 
the owner for the risk of loss and damage except that resulting from 
the negligence of the bailee. 

470350™—42——12 
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Various provisions in C. P. F. F. Form No. 1 bearing on the prob- 
lem are set forth below. Identical or substantially similar provisions 
are contained in F, F. Form No. 1 


Arricir I+~Statement of work. 


1. The Contractor shall, in the shortest possible time, furnish the labor, ma- 
terials, tools, machinery, equipment, facilities, supplies not furnished by the 
Government, and services, and do all things necessary for the completion of 
the following work: 


in accordance with the drawings and specifications or instructions contained in 
appendix “A” hereto attached and made a part hereof, or to be furnished here- 
after by the Contracting Officer and subject in every detail to his supervision, 
direction, and instructions. 
* * a a a * 

In consideration for his undertaking under this contract the Contractor shall 
receive the following: 

(a) Reimbursement for expenditures as provided in article IT. 

(b) Rental for Contractor's equipment as provided in article IT. 


ee, 0 DU eepos teieepenarabteneneeinnmaganes Dollars 
un ) which shall constitute complete compensation for the Contractor’s 
services, including profit and all genera) overhead expenses. 
7 ~ a a > om * 


3. The title to all work, completed or in the course of construction, shall be 
in the Government. Likewise, upon delivery at the site of the work or at an 
approved storage site and upon inspection and acceptance in writing by the 
Contracting Officer, title to all materials, tools, machinery, equipment, and 
supplies, for which the Contractor shall be entitled to be reimbursed under 
article II, shall vest in the Government. These provisions as to title being 
vested in the Government shall not operate to relieve the Contractor from any 
duties imposed under the terms of this Contract. 

4. The work shall be executed in the best and most workmanlike manner by 
qualified, careful, and efficient workers, in strict conformity with the best 
standard practices. 

* * *” om > * * 


Articin I1I—Cost of the work. 


RSIMBURSEMENT FOR CONTRACTOR'S EXPENDITURES. 

1. The Contractor shall be reimbursed in the manner hereinafter described for 
such of his actual expenditures in the performance of the work as may be 
approved or ratified by the Contracting Officer and as are included in the 
following items: 

(a) All bor, material, tools, machinery, equipment, supplies, services, power, 
and fuel necessary for either temporary or permanent use for the benefit of the 
work. AjJl articles of machinery or equipment valued at $300 or less shall be 
classe@ ns tools and shall be charged directly to the work. Title thereto shall 
thereupon pass to the Government. 

= * * - * * = 

(d) Loading and unloading at the site of the work of construction plant, 
owned Or rented by the Contractor; * * * the installation and dismantling 
thereof, and such repairs and spare parts as are not included in the rental: 
provided such ree or spare parts are not made necessary by defects in such 
plant, or parts u erect, or by the fault or negligence of the Contractor or his 
employees; * 

rs * + a 7 - * 

(g) “Salaries of resident engineers, superintendents, timekeepers, foremen, 
and other field employees of the Contractor in connection with the work. * * * 
No person shall be assigned to sefvice by the Contractor as superintendent of 
construction, chief engineer, chief purchasing agent, chief accountant, or similar 
position in the Contractor’s field organization, or as principal assistant to any 
such person, until there has been submitted to and approved by the Contracting 
Officer a statement of the qualifications and experience of the person proposed 
for such assignment.” * * 


= * - * * * - 
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(i) Buildings and equipment required for necessary field offices, commissary, 
hospital, and ether facilities * * *. 

(j) Premiums on such bonds and insurance policies as the Contracting Officer 
may require for the protection of the Government ; the cost of all public liability, 
employer’s liability, workmen’s compensation, fidelity, fire, theft, burglary, and 
other insurance that the Contracting Officer may approve as reasonably necessary 
for the protection of the Contractor. 

(k) Losses and expenses, not compensated by insurance or otherwise (including 
settlements made with the written consent of the Contracting Officer), actually 
sustained by the Contractor in connection with the work and found and certified 
by the Contracting Officer to be just and reasonable. 

(1) The cost of reconstructing and replacing any of the work destroyed or 
damaged, and not covered by insurance, but expenditures under this item must 
have the written authorization of the Contracting Officer in advance. 

* +. * * * = - 

(p) Such other items as should, in the opinion of the Contracting Officer, be 
included in the cost of the work. When such an item is allowed by the Con- 
tracting Officer, it shall be specifically certified as being allowed under this 
paragraph. 

. > . * * a 2. 

GENERAL. 

- . * . * *- . 


7. No salaries of the Contractor's executive officers, no part of the expense 
incurred in conducting the Contractor’s main office or regularly established 
branch offices, and no overhead expenses of any kind, except as specifically 
authorized in section 1 of this article, shall be inciuded in the cost of the 
work; nor shall any interest on capital employed or on borrowed money be 
included in the cost of the work. 

8. * * * In determining the actual net cost of articles and materials of 
every kind required for the purpose of this contract, there shall be deducted 
from the gross cost thereof all cash and trade discounts, rebates, allowances, 
credits, salvage, commissions, and bonifications which have accrued to the benefit 
of the Contractor or would have so accrued except for the fault or neglect of the 
Contractor. * * * 

* > ¥ . * . 2 
ArticLs V—Special requirements, 

1. The Contractor hereby agrees that he will: 

(a) Procure and thereafter maintain such bonds and insurance in such forms 
and in such amounts and for such periods of time as the Contracting Officer 
may approve or require. * * 

” © * - * * « 

(f) The Contracting Officer may require the Contractor to dismiss from the 
work such employee as the Contracting Officer deems incompetent, careless. 
insubordinate, or otherwise objectionable. 

(gz) At all times use his best efforts in all acts hereunder to protect and 
subserve the interest of the Government. 


While no generally applicable rule as to the Government’s obliga- 
tion to reimburse the contractor for losses caused by the negligence 
of the employees of the contractor or of a subcontractor can be 
drawn from these quoted provisions, certain limitations are evident. 

Article II 1 (d) expressly provides that the contractor will be reim- 
bursed for expenditures for such repairs and spare parts of con- 
struction plant, owned or rented by the contractor, as are not included 
in the rental, provided such repairs or spare parts are not made 
necessary by defects in such plant, or parts thereof, “or by the 
fault or negligence of the Contractor or his employees.” Clearly, 
under this provision, the contractor assumes the risk of damage to 
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his own or rented construction plant caused by the fault or negligence 
of his own employees and, consequently, may not be reimbursed for 
the expense of repairing such damage. That the contractor is not 
necessarily to come out whole regardless of negligence is further 
shown by the provisions of Article II 8 which, in effect, charge the 
contractor with all discounts, rebates, allowances, etc., accruing to 
the contractor or which “would have so accrued except for the fault 
or neglect of the Contractor.” 

Article II 1 (j) provides that the contractor will be reimbursed 
for premiums on such bonds and insurance policies as the contracting 
officer may require for the protection of the Government or may 
approve as reasonably necessary for the protection of the contractor ; 
and the contractor expressly agrees in article V 1 (a) that he will 
procure and maintain such bonds and insurance as the contracting 
officer may approve or require. Should the contractor be remiss in 
fulfilling his obligation to procure and maintain bonds and insur- 
ance required or approved by the contracting officer, he would not be 
entitled to reimbursement for losses which could have been covered 
thereby. 

As was pointed out in the decision of April 14, 1941, the express 
inclusion in such provision respecting insurance of public liability, 
employer’s liability, and fidelity insurance “shows that the Govern- 
ment is thus indirectly to assume even the risk of insurable losses 
resulting from the negligence or defalcations of the contractor’s 
employees.” The broader question here is whether this is the limit 
of the Government’s obligation in such respects, or whether the con- 
tract contemplates that losses of such character not covered by insur- 
ance may, also, be reimbursed, and, if so, to what extent and under 
what conditions. That the insurance provision is not expected neces- 
sarily to cover all possible losses and damages which may occur is 
shown by the provisions of subparagraphs 1 (k) and (1) of article 
II that the contractor will be reimbursed for “Losses and expenses, 
not compensated by insurance or otherwise,” actually sustained by 
the Contractor in connection with the work and found and certified 
by the Contracting Officer to be just and reasonable, and for “The cost 
of reconstructing and replacing any of the work destroyed or dam- 
aged, and not covered by insurance,” where expenditures are author- 
ized in advance by the contracting officer. These provisions are gen- 
eral and do not expressly exclude losses or damages caused by the 
negligence of the contractor’s employees. In this respect such pro- 
visions are in marked contrast with the provisions concerning repairs 
of the contractor’s construction plant and the taking of discounts, 
etc., which expressly exclude losses due to the fault or negligence of 
the contractor or his employees. The omission of similar exceptions 
in said subparagraphs (k) and (1) raises a reasonable inference that 
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such limitations were not there contemplated or intended; and look- 
ing to the basic purpose and design of such contracts to obtain the 
work for the Government at actual cost plus only a limited fixed fee 
for the services of the contractor, I think it may be concluded that 
such provisions for reimbursement of losses and damages incurred 
by the contractor in connection with the work may include those 
due to the negligence of his own employees, where such reimburse- 
ment is not otherwise excluded and where the contractor is not charge- 
able with any breach of his contractual duties and obligations. See, 
in this connection, the case of King and Boozer v. State of Alabama, 
No. 3, Div. 351, Special Term 1941, — Ala. —, where the Supreme 
Court of Alabama in discussing such a Federal cost-plus-a-fixed-fee 
contract in relation to State taxation said that such contract “par- 
takes of the nature in some respects of an independent contractor, 
and in some of an agency of the Government.” 

One of the primary duties and obligations of the contractor is to 
furnish and maintain a force of competent and careful employees. 
By article I 4 the contractor agrees to execute the work in the best and 
most workmanlike manner “by qualified, careful, and efficient work- 
ers.” While, under article II 1 (g) no person may be assigned to 
service by the contractor as superintendent of construction or other 
named responsible administrative positions in the contractor’s field 
organization until the contracting officer has approved a statement of 
the qualifications and experience of such person and, under article 
V 1 (f), the contracting officer may require the contractor to dismiss 
from the work any employee whom the contracting officer deems incom- 
petent, careless, insubordinate, or otherwise objectionable, such provi- 
sions do not relieve the contractor of primary responsibility for the 
exercise of due care in the selection and retention of employee; and if 
the contractor is remiss in the performance of such obligation he has 
n0 basis to claim reimbursement for losses or damages resulting from 
the carelessness or negligence of the employees involved. If, know- 
ingly or without appropriate investigation, the contractor employs 
a thief to carry the pay roll or an inebriate to drive a truck or keeps 
on the job a worker known to be careless, he takes the risk and must 
bear the consequences. On the other hand, even the most exacting care 
in the selection of a large force of workmen may afford no guarantee 
against negligent losses. Persons habitually careful may on occasion 
suffer lapses of attention or momentary indecision. Under stress of 
emotion or through overconfidence or temporary confusion in an 
unusual situation they may take chances or fall into conduct which 
may be branded as negligence when measured retrospectively against 
the legal standard of the conduct of the average prudent man under 
similar circumstances. Ordinarily, of course, as between the party 
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who engages an independent contractor to do construction work and 
such contractor, the contractor must bear the risk of such conduct or 
negligence on the part of his own employees. Though unavoidable on 
the part of the contractor it is a part of the contractual risk to be 
covered as an element of the cost in fixing the contract price. But, 
under the form of contract here involved, there is no contract price 
fixed to cover such risks as an element of the cost. Instead the Govern- 
ment. is to reimburse the contractor his actual costs, of which such 
unavoidable negligent losses are, or may be, an element. If such losses 
are not reimbursed by the Government they must come out of the con- 
tractor’s fee, and if that is not sufficient, out of his pocket. But the 
contract contemplates that for faithful performance the contractor 
shall come out whole, plus the stipulated fee as compensation for his 
services, etc. It follows that while the contractor may be reimbursed 
such losses as an element of his actual costs, where not otherwise 
excluded by the contract, he may not be so reimbursed in cases where 
he has failed to exercise reasonable care in the selection and employ- 
ment of the individual workers involved, or where such persons have 
been retained after the contractor has reason to know that they are 
not trustworthy and careful. That is, the contractor may not be reim- 
bursed for losses where his failure to perform his contractual duties 
and obligations is a proximate cause of the loss. 

With respect to losses caused by the negligence of employees of a 
subcontractor the right of the contractor to reimbursement by the 
Government would appear to depend primarily on the terms of the 
subcontract and the legal liability thereunder as between the contractor 
and the subcontractor for a particular loss. Ordinarily the subcontract 
would be on a lump-sum basis and the subcontractor would be liable 
thereunder for any losses or damages caused by the negligence of his 
employees. That would be a matter for the contractor to settle with 
the subcontractor and only in exceptional cases should there arise any 
question of the Government reimbursing the contractor. However, if 
the cireumstances of the case were such that compensation could not 
be obtained from the subcontractor and the loss must otherwise be 
borne by the contractor, there appears no reason why the contractor, if 
free of fault, should not be reimbursed, pursuant to the principles 
stated above, under the provisions of said article II 1 (k) providing 
for the reimbursement of “Losses and expenses, not compensated by 
insurance or otherwise * * * actually sustained by the contractor 
in connection with the work and found and certified by the contracting 
officer to be just. and reasonable.” 

You ask what effect the contributory neglect of a Government em- 
ployee would have on the Government’s liability in such cases. While 
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the import of this question is not entirely clear, it may be noted gen- 
erally that the law, except admiralty, will not apportion the fault or 
the damages between joint tort-feasors and that one who is guilty of 
negligence or contributory negligence will not be allowed compensation 
or damages from others also negligent, but, as between themselves, they 
will be left where their own negligence or contributory negligence 
placed them. Little v. Hackett, 116 U.S. 366; Baltimore & P. RB. Co. v. 
Jones, 95 U. S. 489. While the Government is not liable for the torts 
of its officers, agents or employees, it has been held that the Govern- 
ment may not recover for negligent injury where its employees are 
guilty of contributory negligence. That is, the contributory negligence 
of the Government employee may be set up as a defense against the 
Government’s claim. United States v. Moscow-Idaho Seed Co., 92 F., 
(2d) 170. See, also, United States v. The Thekia, 266 U. S. 328; In re 
United States Steel Products Co., 24 F, (2d) 657. These principles 
would appear equally applicable where the obligation to reimburse for 
negligent injury is founded on contract. See Zhe Gulf Transit Co. v. 
United States, 43 Ct. Cls. 183; Osborn v. Cline, 263 N. Y. 434, 189 N. E. 
483. It would follow that under the forms of contract here involved if 
the contractor was at fault, as discussed above, but the Government, 
through its employees, is chargeable with contributory negligence in 
causing the loss or damage in a particular case, the parties should be 
left in status quo, that is, if the property damaged or lost was that of 
the contractor the Government would not be required to reimburse 
him for the loss or for the cost of repairing or replacing such property, 
but if the property belonged to the Government and was lost or dam- 
aged by the contributory negligence of the Government’s employees, 
the contractor would not be required to repair or replace such property 
at his own expense, but would be entitled to reimbursement of expendi- 
tures ordered for that purpose. 

As indicated above, the questions raised can be answered only thus 
generally on the basis of your present submission, and it is realized 
that the principles discussed may be difficult of application to the 
facts and circumstances of particular cases. However, any payments 
made under such forms of contract in reimbursement of losses or 
damages involving the negligence of the employees of a contractor 
or of a subcontractor should be supported by a sufficient showing of 
the facts as found and certified by the contracting officer to bring 
the payment within the principles here stated; and if there be sub- 
stantial doubt in particular cases as to whether reimbursement. is au- 
thorized, the matter may, of course, be submitted to this office for an 
advance decision. 
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LEAVES OF ABSENCE—ANNUAL—TRANSFERS—DIFFERENTIAL 
ACCUMULATIONS 


A War Department civilian employee with post of duty outside the continental 
limits of the United States who is transferred to a post of duty within the 
said limits—both positions being within the purview of the Annual Leave 
Act of March 14, 1936—loses the leave differential authorized for the 
former duty by the said leave act, and therefore is not entitled to accumu- 
lated leave in excess of the 60 days authorized for employees within the 
said limits. 


Comptroller General Warren to the Secretary of War, August 19, 1941: 
I have your letter of July 29, 1941, as follows: 


Attention is invited to the enclosed correspondence. Since the matter of 
transfer of leave as herein stated is one that may come up from time to time 
during the present emergency, it is requested that a decision on the questions 
involved to be given this office and the attached enclosures returned. 


Among the correspondence forwarded with your letter is a com- 
munication dated July 2, 1941, from the United States Engineer 
Office, Jacksonville, Florida, to the Chief of Engineers, U. S. Army, 
reading as follows: 


1. Leave request submitted by George E. Edwards for 120 days annual leave 
is submitted herewith for information as to the maximum amount of leave 
allowable in this case. 

2. Mr. Edwards was transferred from the Quartermaster Department, Mac- 
Dill Field, Tampa, Florida, on January 1, 1941. His accrued annual leave was 
reported to this office as 97144 days as of the date of transfer. This amount 
was reduced to the 60 day maximum of “accumulated leave” authorized by the 
uniform leave regulations and Mr. Edwards was so advised. By letter dated 
March 18, 1941, he protested the reduction of his leave account and copies of 
this letter and subsequent indorsements thereto and copy of his letter of June 
25, 1941, are forwarded herewith. 

38. The records of this office show that Mr. Edwards has been granted 
eleven days annual leave during the current year, prior to submission of the 
inclosed request. No records are available for leave earned or taken prior to 
his transfer to this office other than the report from the Quartermaster Depart- 
ment that he had 974% days annual leave accumulated as of January 1, 1941. 

4. It is requested that Mr. Edwards be furnished direct a copy of your deci- 
sion at his home address, 2301 Ardson Place, Tampa, Florida. 


By second indorsement dated March 27, 1941, from the U. S. Engi- 
neer Office, Jacksonville, Florida, Mr. Edwards was advised as follows: 


1. Under the Uniform Leave Act of March 14, 1936 (49 Stat. 1161), and 
the annual leave regulations prescribed by Executive Order No. 8384 of March 
29, 1940, the amount of leave that can be carried forward from preceding 
years “Accumulated” is limited to 60 days. A copy of HExecutive Order No. 
8384 is forwarded herewith for your information. 

2. Section 16 of the annual leave regulations provides for the continuance 
of any leave differential existing prior to January 1, 1936, for the benefit of 
employees of the Federal Government stationed without the continental limits 
of the United States. There is no provision in the leave act, the annual leave 
regulations, or the War Department Regulations governing the continuance of 
leave differential to employees stationed outside of the continental limits of 
the United States (Par. 1029.5 C. & R.), for the continuance of such leave differ- 
ential if transferred or reemployed within the continental limits of the United 
States whereas both the leave act and the annual leave regulations specifically 
limit the amount of “accumulated leave” to 60 days. In this connection your 
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attention is invited to the fact the reduction of your leave account from 97% 
days to 60 days as of January 1, 1941, does not affect the leave accumulated 
to your credit for years prior to 1939, but the unused current leave for the 
years 1939 and 1940, in excess of the amount authorized to be carried forward 
as “accumulated leave” is not cumulative and, therefore, must be considered 
forfeited. 


In the fourth indorsement dated April 4, 1941, Mr. Edwards pur- 
ports to quote from “Regulation governing civilian employees from 
the Office of The Quartermaster General (Cir. 1-15 110-111),” the 
following: 

e. Leave accumulated at rate of 30 days per year on foreign service may be 
granted within a reasonable time after joining station in U. S. if employee's 
services cannot be spared to take this leave on returning (Dec. Sec. of War, 
Jan. 9, 1936). 

Section 5 of both the annual and sick leave acts of March 14, 1936, 
49 Stat. 1161 and 1162, provides as follows: 

Nothing in this Act shall be considered to prevent the continuance of any 
existing leave differential now obtaining for the benefit of employees of the 


Federal Government stationed outside the continental limits of the United 
States. 


In decision of August 26, 1940, 20 Comp. Gen. 114, the above-quoted 
statutory provisions were applied in connection with the leave differ- 
ential authorized by the administrative regulations in force prior to 
the effective date of said statutes for employees of the War Depart- 


ment serving beyond the continental limits of the United States, the 
first two paragraphs of the syllabus reading as follows: 

Section 5 of each of the Annual and Sick Leave Acts of March 14, 1936, 
saves to employees stationed outside the continental limits of the United States 
the benefit of any then existing leave differential—whether granted by prior 
leave laws or administrative regulations. 

Civilian employees of the War Department who are citizens of the United 
States on duty in the Philippines may be granted under the leave differential 
continuance authority of section 5 of the Annual Leave Act of March 14, 1936 
annual leave at the rate of 26 days per annum, exclusive of Sundays and hol- 


idays, with accrual on that basis up to 104 days for 4 years, including the year 
current when the leave is taken. 


Compare 15 Comp. Gen. 1058; 16 zd. 400. 

However, section 5 of the annual and sick leave acts above quoted 
may not be construed as continuing the leave differential acquired 
while serving in a position beyond the continental limits of the United 
States after transfer to a position within the continental limits of 
the United States. Upon transfer to a post of duty within the con- 
tinental limits of the United States from a post of duty beyond the 
continental limits of the United States, both positions or employ- 
ments coming within the purview of the leave acts of March 14, 1936, 
the employee’s leave rights are for determination exclusively under 
those provisions of the controlling statutes and regulations issued 
pursuant thereto applicable to employees whose posts of duty are 
within the continental limits of the United States. 
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Referring to paragraph (e) of the War Department regulations 
to which Mr. Edwards calls attention, there is no authority in the 
Secretary of War to grant employees leave earned in a position be- 
yond the continental limits of the United States “within a reasonable 
time after joining station in U, S.” in excess of the maximum amount 
of leave that is authorized for employees serving in positions within 
the continental limits of the United States. As to that regulation, 
however, the U. S. Engineer Office, Jacksonville, Florida, by sixth 
indorsement dated April 8, 1941, advised Mr. Edwards as follows: 

1. In applying the term “a reasonable time” as cited in paragraph 1 (e) of 
preceding 4th Indorsement the only possible construction is prior to the expira- 
tion of the calendar year, as the Uniform Leave Regulations specifically limit 
the amount of leave that can be carried forward to 60 days. These regula- 
tions, are applicable to your present position and are for application—not 
the regulations to which your former position was subject. 

2. The Decision of the Secretary of War of January 9, 1936, on which you 
base your opinion that leave differential earned in foreign service will remain 
to your credit indefinitely, was based on different leave regulations than are 
now in effect. At that time there was no provision limiting the amount of 
“accumulated leave” that might be carried forward by employees stationed 
within the United States—the regulations providing only that the portion 
of leave unused in any calendar awd would be cumulative for any succeeding 
year. The Uniform Leave Act of March 14, 1936 (49 Stat, 1161), limited the 
amount Of “accumulated leave” to 60 days and upon your transfer to a position 
subject to the Uniform Leave Regulations you became subject to the same 
restrictions as to “accumulated leave” applied to all other employees holding 
similar positions and this office has no knowledge of any provision in law or 
regulation authorizing an exception in your case. 

The maximum accumulation of leave authorized for an employee 
of the War Department with post of duty beyond the continental 
limits of the United States is 104 days exclusive of Sundays and 
holidays for 4 years, including the year current when the leave is 
taken—20 Comp. Gen. 114, supra—whereas the maximum accumula- 
tion of leave authorized for an employee of the War Department 
with post of duty within the continental limits of the United States 
is 60 days exclusive of Sundays and holidays at the beginning of any 
calendar or leave year plus current accrued leave for the year in 
which the leave is taken. Upon transfer from the first-mentioned 
to the second-mentioned status, the employee loses the differential, 
that is, he loses all leave in excess of 60 days accumulated leave on 
January 1, plus current accrued leave. Compare 16 Comp. Gen. 105; 
id. 212; 19 id. 14; id. 366; id. 445; 20 td. 35. 

Accordingly, Mr. Edwards has been properly advised that he 
may not be granted leave during the current year in excess of 60 
days annual leave accumulated as of January 1, 1941, plus the leave 
that will accrue to him during the current leave year including the 
leave that will accrue during the time he is on annual leave. See 
section 10 of the annual leave regulations. 

The correspondence forwarded with your letter is returned here- 
with as requested. 
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PERSONAL MONEY ALLOWANCE—RETIRED ADMIRALS RECALLED TO 
ACTIVE DUTY 


A naval officer who was retired with the rank and pay of a rear admiral (upper 
half) while temporarily holding the rank of admiral during his service as 
Chief of Naval Operations and drawing the pay of rear admiral (upper 
half) plus a personal money allowance as provided by law for rear ad- 
mirals temporarily serving as admiral or as Chief of Naval Operations, 
who is subsequently commissioned an admiral on the retired list under 
authority of the act of June 22, 1938, is not entitled to the said personal 
money allowance upon recall to active duty. 


Assistant Comptroller General Elliott to the Secretary of the Navy, August 21, 


There has been considered your letter of July 15, 1941, requesting 
decision whether Admiral William Harrison Standley, United States 
Navy, retired, is entitled to a personal money allowance of $2,200 
per year under the provisions of section 8 of the act of June 10, 1922, 
42 Stat. 629, while he is on active duty under orders of February 13, 
1941. 

It appears that Admiral Standley was Chief of Naval Operations 
immediately prior to January 1, 1937, the effective date of his re- 
tirement upon his own request after 40 years’ service; that, by reason 
of the terms of section 8 of the act of June 10, 1922, he received 


during his service as Chief of Naval Operations, the pay and allow- 
ances of a rear admiral (upper half) plus a personal money allowance 
of $2,200 per year; that he was retired as a rear admiral (upper half) 
with the retired pay of that grade; and that under the terms of the 
act of June 22, 1938, 52 Stat. 889, he received a commission dated 
August 17, 1938, appointing him an admiral on the retired list. The 
act of June 22, 1938, is as follows: 


* * * That any officer of the Navy or Marine Corps who may be retired 
while serving as Chief of Naval Operations, as Chief of a Bureau of the Navy 
Department, as Judge Advocate General of the Navy, or as Major General Com- 
mandant of the Marine Corps, or who has served or shall have served two and 
one-half years or more as Chief of Naval Operations, as Chief of a Bureau of 
the Navy Department, as Judge Advocate General of the Navy, or as Major 
General Commandant of the Marine Corps, and is retired after completion of 
such service while serving in a lower rank or grade, may, in the discretion 
of the President, be retired with the rank, pay, and allowances authorized by 
law for the highest grade or rank held by him as such Chief of Naval Operations, 
Chief of Bureau, Judge Advocate General, or Major General Commandant: Pro- 
vided, That the President in his discretion may extend the privileges herein 
authorized to such officers as have heretofore been retired and who satisfy 
the foregoing conditions: Provided further, That no increase provided herein 
in retired pay shall be held to have accrued prior to the passage of this Act. 


Since the retired pay which Admiral Standley was receiving prior 
to the date of approval of the foregoing act was based on the pay he 
received as a rear admiral (upper half) while serving as Chief of 
Naval Operations, his retired pay was not affected by the said act. 
In this connection it is pertinent to note the following excerpts from 
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the Navy Department’s letter to the Speaker of the House of Repre- 
sentatives recommending the passage of the bill which became the act 
of June 22, 1938, which letter is made a part of the reports on the bill 
by the Committees on Naval Affairs of the Senate and the House of 
Representatives : 

At the present time there are two officers on the retired list who have served 
as Chief of Naval Operations. Enactment of the proposed bill would result 
in no increase in their retired pay, since they retired as rear admirals of the 


upper half, the pay of which grade is that which they received while serving 
as Chief of Naval Operations. 





* ~ * * 





* * 


Since the present Chief of Naval Operations is of the permanent grade of 
rear admiral of the upper half, his retirement under the provisions of the 
proposed bill would involve no additional cost to the Government. 

Section 8 of the act of June 10, 1922, 42 Stat. 629, 37 U. S. C. 12, 
provides in pertinent part as follows: 

That commencing July 1, 1922, the annual base pay of a * * * rear admiral 

(upper half) of the Navy shall be $8,000. Every such officer shall be entitled 
to the same money allowance for subsistence as is authorized in section 5 of 
this Act for officers receiving the pay of the sixth period and to the same money 
allowance for rental of quarters as is authorized in section 6 of this Act for 
officers receiving the pay of the sixth period: Provided, That when the total of 
base pay, subsistence, and rental allowances exceeds * * * $9,700 for those 
serving in the grade of * * * rear admiral (upper half) of the Navy, the 
amount of the allowances to which such officer is entitled shall be reduced by 
the amount of the excess above * * * $9,700 * * * Rear admirals of the 
Navy serving in higher grades shall be entitled, while so serving, to the pay 
and allowances of a rear admiral (upper half) and to a personal money allow- 
ance per year as follows: When serving in the grade of vice admiral, $500; when 
serving in the grade of admiral or as Chief of Naval Operations, $2,200. 
As Admiral Standley is not now serving as Chief of Naval Opera- 
tions his claim for the annual money allowance of $2,200 must be 
based on the contention that he is a “rear admiral ofthe Navy * * * 
serving in the grade of admiral.” 

The act of August 29, 1916, 39 Stat. 558, provides, in pertinent part, 
as follows: 
Hereafter the Chief of Naval Operations, while so serving as such Chief of 
Naval Operations, shall have the rank and title of admiral * * * and shall, 
while so serving as Chief of Naval Operations, receive the pay of $10,000 per 
annum and no allowances. * * 

That part of the foregoing provision relating to pay was super- 
seded by section 8 of the act of June 10, 1922, supra, but it was by 
virtue of the other part that Admiral Standley held the rank and title 
of admiral while serving as Chief of Naval Operations. Since the 
act of June 22, 1938, supra, did not affect his retired pay, Admiral 
Standley was, for retired pay purposes, on a par with retired rear 
admirals (upper half). Thus the only effect of the act of June 
22, 1938, on his status, in retirement, was to authorize the President 
to confer upon him the rank and title of admiral (retired). 

Thus it appears there is no authority for any officer on the active 
list of the Navy to hold the permanent rank of admiral and the 
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language of section 8 of the act of June 10, 1922, supra, shows that 
this was recognized. Compare 11 Comp. Gen. 291. The purpose 
of the last sentence of section 8 clearly was to provide a temporary 
money allowance of $2,200 per year to the officer serving as Chief 
of Naval Operations, while he is so serving, and to officers on the 
active list of the Navy, not in excess of three, designated to command 
fleets or subdivisions thereof and temporarily holding the rank of 
admiral while so designated. 

Section 301 of the Third Supplemental National Defense Appro- 
priation Act, 1941, 54 Stat. 973, provides as follows: 

During the remainder of the fiscal year ending June 30, 1941, all retired 
officers of the Navy and Marine Corps, and retired officers and enlisted men 
of those services, shall, when on active duty, receive full pay and allowances. 
Similar provision is made for the fiscal year 1942, by section 5 of 
the Naval Appropriation Act, 1942, 55 Stat. 176. 

As has been stated above, the retired pay of Admiral Standley 
was not affected and was not intended to be affected, by the act of 
June 22, 1938. A fortiori, it was not intended by that act to increase 
any active-duty pay to which he might subsequently become entitled. 
Irrespective of his rank and title on the retired list, his full active- 
duty pay is properly for basing on his retired pay. His retired 
pay is $6,000 per annum or three-fourths of $8,000, the active-duty 
pay of a rear admiral (upper half). 

In view of the foregoing, it is concluded that Admiral Standley 
is not entitled to the annual money allowance of $2,200 in addition to 
his regular active-duty pay and allowances. 


(B-19223) 


BURIAL EXPENSES—DEATH DURING PERIOD OF UNAUTHORIZED 
LEAVE—ARMY RESERVE OFFICER 


The right to payment of burial expenses under the act of June 15, 1936, is 
not forfeited merely because death occurs while an Army Reserve officer 
on active duty is on unauthorized leave, as distinguished from desertion. 


Assistant Comptroller General Elliott to Lt. Col. F. M. Moore, U. S. Army, 
August 22, 1941: 


There has been received by indorsement of July 24, 1941, your 
letter dated June 21, 1941, which is as follows: 


1. In compliance with Par. 2a AR 35-730 and Par. 23c (6), Finance Cir- 
cular B-1, there are inclosed herewith two vouchers, one for $100.00 payable 
to Ballard Funeral Home, Roswell, New Mexico, and one for $50.00, payable 
to E. R. Butterworth & Sons, Inc., Seattle, Washington, in the case of 1st Lt. 
Richard Elton Million (0-355682) C, A. C.-Res., deceased, which have been 
presented to me as disbursing officer, Fort Bliss, Texas, for payment. 

2. Payments have been withheld in view of the fact that a board of officers 
have determined that Lt. Million’s death was not in line of duty and as a re- 
sult of his own misconduct. Lt. Million was absent from his post of duty with- 
out authority at the time of his death. These vouchers are submitted to 
your office for advance decision as to the legality of the payments as stated. 
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From your letter and the papers attached thereto, it appears that 
First Lt. Richard Elton Million was a reserve officer on active duty 
at Fort Bliss, Tex., that commencing at 10:30 a. m. on January 
13, 1941, he was absent from his station without authority, that on 
January 14, 1941, while still absent without authority, he met his 
death, and that a board of officers has determined that his death 
occurred “not in line of duty and as a result of his own misconduct.” 
The vouchers submitted with your letter covered expenses incurred 
in connection with the officer’s burial and the question presented is 
whether payment of the vouchers is authorized in view of the fact 
that the officer’s death was not in line of duty and as a result of his 
own misconduct. 

The act of June 15, 1936, 49 Stat. 1508, which is applicable to reserve 
officers of the Army, provides in part— 


~ * ak 
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If the death of any person mentioned herein occurs while he is on 
active duty, or undergoing training or hospital treatment contemplated by this 
section, the United States shall, under regulations prescribed as aforesaid, pay 
the necessary expenses for recovery of the body, its preparation for burial, 
including the use of such of the uniform and articles of clothing issued to him 
asp may be required, interment (or cremation if requested by his relatives), 
and transportation of his remains, including round-trip transportation and 
subsistence of an escort, to his home or the place where he received orders 
for the period of training upon which engaged at the time of his death, or to 
such other place as his relatives may designate provided the distance to such 
other place be not greater than the distance to his home; * * * 

See also Army Regulations 30-1830 as to regulations issued by the 
Secretary of War in connection with the above act. 

The law authorizes certain burial expenses to be paid in connec- 
tion with the death of any person mentioned in the act if death 
occurred “while he is on active duty.” It is not necessary that it 
. be shown that death occurred in line of duty. See A-81789, April 
23, 1937. It appears to be established that Lieutenant Million was on 
active duty immediately preceding his departure from his station at 
Fort Bliss on January 13, 1941.. Therefore, the question appears to 
be whether he may be considered “on active duty” within the meaning 
of the act of June 15, 1936, while he was absent from his station on 
unauthorized leave. 

A reserve officer cannot relieve himself from active duty, although 
he may terminate his active duty by desertion; there is no suggestion 
in this case that the officer’s active duty had been terminated by his 
own action, the equivalent of desertion. It appears clear that absence 
on, unauthorized leave, in itself, and not amounting to desertion, does 
not terminate an officer’s active-duty status prior to the date specified 
in his orders ordering him to active duty. 

In view of the foregoing, it is concluded that Lieutenant Million 
although absent on unauthorized leave beginning at 10:30 a. m, 
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Jaunary 13, 1941, may be considered to have been “on active duty” 
that term is used in the act of June 15, 1936, until his death on Janu- 
ary 14, 1941. If the payments are otherwise correct and within the 
applicable regulations, you are authorized to pay the vouchers which 
are returned herewith. 


(B-19447) 


COMPENSATION—RATES—PER DIEM EMPLOYEES—FORTY-HOUR 
WEEK 


In Sroating additional positions under the provision in the Naval Appropriation 
Act, fiscal year 1 prohibiting the use of appropriations referred to 
therein for additional positions at salary rates in excess of $5,000 per 
annum, the Navy Department may compute the per diem salary equivalent 
of the per annum rate of $5,000, for positions in which the employees are 
subject to the 40-hour week laws and { for which the regular tour of duty 
is fixed administratively at 5 days per week with 2 nonwork days for 
which no compensation is paid except for overtime services, by dividing 
$5,000 by 261 [865 less 104 (52 by 2)] days for the year, but if the number 
of work days per week is increased or decreased the divisor should be 
increased or decreased accordingly. 


Comptroller General Warren to the Secretary of the Navy, August 22, 1941: 


IT have your letter of August 2, 1941, reference Li-1 (11) 
(1942)/EN (410512) K, as follows: 


There is forwarded herewith for your consideration a letter from the Chief 


ef the Bureau of Supplies and Accounts, Navy Department, dated July 26, 1941, 
requesting your decision on the question therein presented as to whether the 
Navy Department is authorized to create, without specific legislation, addi- 
tional positions in the supervisory mechanical service in Navy Yards at a per 
diem rate of pay not to exceed $19.15 or $5,000 divided by 261. 


The referred-to letter reads as follows: 


1. The first proviso under the appropriation “Miscellaneous Expenses” in the 
Naval Appropriation Act for the fiscal year 1942, approved May 6, 1941 (Public, 
No. 48—77th Congress), provides: 

“That no part of this or any other appropriation for the Navy Department 
or the Naval establishment for the fiscal years 1941 and 1942, or of funds 
allotted to the Navy Department, shall be available after March 13, 1941, for 
any additional positions in the District of Columbia or elsewhere at rates 
of compensation in excess of $5,000 per annum, either on a per diem or per 
annum basis, except in pursuance of specific authorization herein or hereafter 
granted.” 

2. In a decision of the Comptroller General of the United States, B-16883 
of May 21, 1941, it was held that the per diem equivalent of the salary rate 

$5,000 per annum is calculated by dividing $5,000 by 360 and is $13.88, and 
in support of this ruling there was cited, among others, another decision of 
the Comptroller General dated July 23, 1940 (20 Comp. Gen. 39). This latter 
decision states that: 

“In the payment of the compensation of per annum employees it is usually 
considered that the employee receives compensation for the nonwork days as 
well as for the days on which work is performed, so that, in the case of an 
employee such as the one referred to in your letter, although he is required 
to work only 5 days of 8 hours each during a week to be entitled to his 
regular salary payments, said payments are computed on the, basis a a 
30-day month.” 

Therefore, it is assumed that the rule in decision of May 21, 1941, applies only 
to employees regularly paid a per diem for every day in the year. 

3. The current Schedule of Wages for Civil Employees of the Field Service 
of the Navy Department and Marine Corps provides per diem rates of pay for 
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the supervisory mechanical service ranging from $16.00 to $22.00. Incumbents 
of these positions are employed on a 5-day, 40-hour week basis but are not, as 
in the case of per annum employees referred to above, paid their regular 
compensation for nonwork days and, consequently, receive regular compensation 
only of 261 times the per diem rate per year. 

4. In the past, where Congress has specifically required the conversion of 
an annual salary to a per diem basis, the divisor has been fixed at the number 
of normal work days of the class of employees concerned. For example, section 
6 of the act of July 3, 1918, (40 Stat. 814) provides: 

“Such employees as are engaged on piecework, by the hour, or at per diem 
rates, if otherwise entitled to receive the additional compensation shall receive 
the same at the rate to which they are entitled in this section when their 
fixed rate of pay for the regular working hours and on the basis of three 
hundred and thirteen days in the said fiscal year would amount to $2,500 or 
less: Provided, That this method of computation shall not apply to any per 
diem employees regularly paid a per diem for every day in the year.” 

5. There is urgent need at this time for additional supervisory mechanical 
service employees in the various Navy Yards to meet the needs of national 
defense, but the establishment of these additional positions is being held in 
abeyance in view of the decision of May 21, 1941. It is, therefore, requested 
that a decision of the Comptroller General be obtained on the question as to 
whether the Department is authorized to create, without specific legislation, 
additional positions in the supervisory mechanical service in Navy Yards at a 
per diem salary of not to exceed $5,000 divided by 261 or $19.15. 


Question and answer 10 in decision of May 21, 1941, 20 Comp. Gen. 
803-809, were as follows: 


In those eases where the language in the first proviso, quoted supra, is 
applicable, on what number of days is $5,000 per annum calculated for the 
purpose of determining the permissible per diem rate of compensation? 

. ca + = * + * 


The per diem equivalent of the salary rate of $5,000 per annum is calculated 
by dividing $5,000 by 360 and is $13.88. See salary tables, 1936; also, section 6 
of the act of June 30, 1906, 34 Stat. 763; section 5 (a) of the act of June 28, 
1940, 54 Stat. 678; 20 Comp. Gen. 89; id. 147; id. 149; id. 484, and the decisions 
therein cited. As the appropriation salary restriction is definitely made ap- 
plicable to a per diem rate equivalent to the annual rate of $5,000 per annum, 
the rate of $13.88 per diem is the maximum compensation rate payable to a 
person occupying an “additional” part-time or intermittent position created 
after March 13, 1941, regardless of the number of days worked during the year. 
* Compare 17 Comp. Gen. 249, 252, wherein was considered an appropriation 

restriction on compensation of $5,000 or more per annum. 

That question was understood as relating to employees whose com- 
pensation was fixed on an annual or monthly basis and the answer 
was limited accordingly. 

Under the provisions of the 40-hour week statutes, such as sec- 
tion 23 of the act of March 28, 1934, 48 Stat. 522, and the act of 
June 28, 1940, 54 Stat. 678, it is understood that the regular 40-hour 
weekly tour of duty for the employees here involved has been fixed 
administratively at 5 days per week and that 2 days of the week— 
usually Saturday and ‘Sunday—are nonwork days for which com- 
pensation is not paid except for overtime work performed on said 
nonwork days. 20 Comp. Gen. 555. 

It has been held generally that in the absence of a statute otherwise 
providing the per annum equivalent of a per diem rate of compen- 
sation is computed on the basis of the number of days of the year 
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for which the employees receive their regular pay. 8 Comp. Gen. 
261; 11 id. 217; id. 362; 12 id. 11; id. 271; 13 id. 167; 15 dd. 305; 
16 id. 1010, 18 id. 768. 

Statutes have been enacted on that basis. An example is stated 
in the quoted letter to you from the Chief of the Bureau of Supplies 
and Accounts. See, also, section 104 (c) of the Economy Act ap- 
proved June 30, 1932, 47 Stat. 400. The cases arise in a number of 
situations including application of the dual compensation statutes. 
I do not find any provision of law fixing the number of days of the © 
year on the basis of which the per annum equivalent of the per diem 
rate of compensation of employees subject to the 40-hour week statutes 
working on a 5-day week is required to be computed. In the absence 
thereof, and following the rule used generally and in most statutes, 
it is concluded that the equivalent per annum rate of compensation 
for employees of the Naval Establishment who are subject to the 
40-hour week laws above cited, who are paid on the basis of the day 
or hour and whose regular tour of duty is fixed at 5 days per week, 
should be computed on the basis of 261 [865 less 104 (52 times 2) ] 
days for the year. On that basis the equivalent per diem rate of 
compensation for $5,000 per annum is $19.15 ($5,000 divided by 261). 
Compare decision of March 15, 1937, A-83511, to the Secretary of the 
Navy rendered prior to the approval of the holiday statute of June 
29, 1938, 52 Stat. 1246, and in that connectioa see 18 Comp. Gen. 191; 
id. 206. 

Accordingly, the question presented is answered in the affirmative. 

Of course, if the regular tour of duty of the employees should be 
fixed at more or less than 5 days per week the divisor would be the 
number of days during the year the employees regularly are required 
to work and for which they receive pay. 


(B-18583) 


NAVAL HOUSING PROJECTS—INCLUSION OF GENERAL UTILITIES IN 
MAXIMUM UNIT COST 


The term “utilities,” when used in connection with building construction, has 
reference to such items as sewer and water facilities, heating devices, 
electric wires and fixtures, etc., and the term “heating and plumbing appa- 
ratus, wiring and fixtures” is sufficiently broad and comprehensive in 
meaning to include similar facilities and devices. 

The costs of utilities which are required by various naval appropriation acts to be 
included in the specified maximum unit cost of certain housing construction 
include not only such items as are located within or immediately adjacent 
to the building walls, such as plumbing, heating, etc., but, also necessary 
general utilities systems such as sewage disposal, gas, electricity, and water 
constructed at Government expense. 

To the extent that such items as the construction of walks, improvement of 
grounds, etc., are essential to the completion of housing units of the type 
contemplated by various naval appropriation acts, the cost thereof should 
be included in computing the maximum unit costs specified in said acts. 

4703850™—42--—_13 
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Expenditures under Work Projects Administration projects, such as sewer con- 
struction and water main extensions, in connection with the construction 
of certain housing authorized under various naval appropriations must be 
included in the unit cost of the housing for the purposes of the limitations 
in the appropriation acts to the effect that no part of the appropriations 
shall be available or be obligated for the erection of quarters in excess 
of the unit costs specified therein. 


Comptroller General Warren to the Secretary of the Navy, August 25, 1941: 
There has been considered your letter of July 7, 1941 (A16-1/N4- 
1(410411)U), as follows: 


The 1941 and 1942 Naval Appropriation Acts provide limitations on the amount 
of money which may be spent on Navy housing projects, to wit: 


Public No. 667—76th Congress (Title III, First Supplemental National Defense 
Appropriation Act, 1941) 


“No part of the appropriation under this heading nor any other amount in 
this title for temporary housing shall be available for erecting, including utilities, 
upon any site however acquired subsequent to the calendar year 1938, married 
officers’ quarters at a unit cost of more than $8,500, nor bachelor officers’ quar- 
ters at a unit cost of more than $1,750, nor student flyers’ quarters at a unit 
cost of more than $500; nor barracks for enlisted men at a unit cost of more 
than $350: Provided further, That no part of the appropriation under this 
heading, nor of any other amount in this title for temporary housing, shall be 
available for erecting buildings upon any site acquired subsequent to the calendar 
year 1938, except of a distinctly temporary character, unless structures (such 
as hospitals, hangars, and storage facilities for inflammable or explosive mate- 
rials) of a more substantial type are essential to the purpose.” 


Public No. 29—77th Congress (Title II, Fifth Supplemental National Defense 
Appropriation Act, 1941) 


“No part of the foregoing appropriation, ‘Public Works, Bureau of Yards and 
Docks,’ may be obligated for the construction, in connection with either of the 
above projects, of quarters, including heating and plumbing apparatus, wiring 
and fixtures, for greater amounts per unit than follow: Permanent construction : 
for commissioned officer, $10.000; for commissioned warrant or warrant officer. 
$7.500; for enlisted man, $6,000. Temporary construction: for commissioned 
officer, $7,500; for commissioned warrant or warrant officer, $5,000; for enlisted 
man, $38,500.” 


Public No. 48—77th Congress, Naval Appropriation Act 1942 


“No part of this appropriation shall be expended for a permanent type of 
construction at any shore establishment of any character acquired subsequently 
to the calendar year 1938, unless such establishment shall be designated by the 
Secretary of the Navy as a permanent establishment. and, in that event, a 
permanent type of construction shall be used only to meet snch permanent 
requirements as the Secretary of the Navy may approve: Provided. That nothing 
herein shall prevent construction of a type sufficiently substantial for the use 
intended nor apply to construction projects now under contract or in progress: 

ded further. That no part of this appropriation as contained in this act 
may be obligated for the construction of quarters. inclnding heating and plumbing 
apparatus, wiring and fixtures, for greater amounts per unit than follows: 
Permanent construction: For commissioned officer, $10,000. For commissioned 
warrant or warrant officer, $7.500. For enlisted man. $6,000. Temnorary con- 
struction: For commissioned officer, $7,500. For commissioned warrant or war- 
rant officer, $5,000. For enlisted man, $3,500.” 

In certain cases W. P. A. funds are being applied in navy yards and naval 
stations to national defense housing projects for services such as roads, walks, 
grounds, service connections, etc. An example of the use to which W. P. A. 
funds have been applied at the Navy Low-Cost Housing Project at Pascagoula. 
Miss., is set forth below. These W. P. A. funds in this and in similar projects 
have not been allocated to the Navy Department. 
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Es 


timated 
Material | cost of Navy 
tributions 


$2, 274. 16 


The work on the drainage canal consists of clearing and grubbing approxi- 
mately three acres and excavating approximately 20,000 cubic yards which 
will result in a canal running from Pascagoula Sound through unoccupied land, 
about 9,000 lineal feet to the project site and will permit the emptying of 
storm sewers that are installed under the streets of the various units into the 
canal at several points throughout the units, thereby disposing of excessive 
water from the flat areas of the project during periods of heavy rainfall. 


ee 

cost of Nav. 

Labor Material | [Storial con- Total 
tributions 





Water main extensions é 3 $A, 474. 55 $1, 910. 91 $9, 426. 02 $15, 811. 48 


This work consists of laying 3,500 feet of 10-inch cast iron pipe from the tee 
connection at the foot of 150,000 gallon water tank to the project site and lay- 
ing 2,800 feet of 8-inch cast iron pipe to tie into the various units and back-feed 
one section from an existing main which operates to form circulating loops 
in and out of the project area. It was necessary to provide an adequate supply 
of water for domestic purposes and fire protection due to the fact that there 
were only small mains in that part of Pascagoula where the project site is 
located and none where the main units of the projects are located. 


Estimated 


con- 
tributions 


Sanitary sewers $31, 648. 72 $10, 460. 31 $25, 246. 13 $67, 355. 16 


This item consists of installing an outfall sewer system from the project site 
to the Pascagoula River, which includes the laying of 4,450 feet of 24-inch 
vitrified sewer pipe, 3,800 feet of 18-inch vitrified sewer pipe, 550 feet of 15-inch 
vitrified sewer pipe, and 799 feet of 6-inch laterals. This sewer required the 
construction of three (3) lift stations which will operate as follows: The raw 
sewage will be pumped from wet wells and raised vertically; then flow by 
gravity for several thousand feet until the sewer has reached elevation ZERO; 
then install another lift station and continue the process as before, the last 
lift station to be located at the site of a proposed sewage treatment plant and 
to be constructed so that at some later date it may become an integral part 
of an activated sludge plant. This work also includes the installation of 24 
manholes, the reconstruction of 2 culverts, and constructing approximately 5,000 
square feet of sheeting and shoring. 


Estimated 
Material | costot Navy | Total 
tributions 


$38, 031. 66 $14, 665. 38 $34, 672. 15 $87, 360. 19 


Your opinion is requested as to whether the limitations of the Naval Appro- 
priation Acts cited restrict the scope and nature of W. P. A, labor for the 
purposes indicated. 
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It is specifically provided in the provision of the First Supple- 
mental National Defense Appropriation Act, 1941, approved June 26, 
1940, 54 Stat. 609, quoted in your letter, that the maximum cost figures 
for construction of quarters as therein outlined shall include the cost 
of “utilities.” Similarly, in the quoted provision of the Fifth Sup- 
plemental National Defense Appropriation Act, 1941, approved April 
5, 1941, 55 Stat. 128, and the Naval Appropriation Act, 1942, ap- 
proved May 6, 1941, 55 Stat. 167, it is provided that the maximum 
cost shall include “heating and plumbing apparatus, wiring and 
fixtures.” 

The term “utilities,” when used in conection with building con- 
struction, is commonly understood to have reference to such items as 
sewer and water facilities, heating devices, electric wires and fixtures, 
etc. Also, “heating and plumbing apparatus, wiring and fixtures” 
are sufficiently broad and comprehensive in meaning to include sim- 
ilar facilities and devices. In this connection attention is invited 
to the case of Lanier v. Lovett, 213 Pac. 391, 393, wherein the 
Supreme Court of Arizona stated, with respect to plumbing 
apparatus, that: 

* * * The material used in a plumbing job is perhaps understood in a 


general way, as well as if enumerated, to mean such articles as gas, sewer, and 
water pipes, boilers, sinks, bathtubs, etc. * * * 


To similar effect see Scully v. Hallihan, 6 N. E. (2d) 176, 180. 

However, in the present case it is necessary not only to con- 
sider the meaning of these terms, but, in addition to consider the 
extent and nature of the utility items intended by the Congress to 
be included within said terms—that is, whether these words are used 
in a comprehensive sense to include all utilities items of every charac- 
ter and description that may be needed in connection with these hous- 
ing units, or in a more restricted sense so as to include only such 
items as are located within or immediately adjacent to the building 
walls, together with the equipment, pipes, etc., necessary to connect 
the facilities with a general public utilities system. A reasonably 
accurate understanding of the congressional intention in this regard 
may be gathered from the general terms of these and similar pro- 
visions, when considered in the light of the legislative history thereof, 
the purpose or need which the housing quarters are designed to serve, 
ete. 

In connection with each of the three involved Appropriation Act 
provisions quoted in your letter the housing facilities are to be pro- 
vided incident to the construction of various national defense pro- 
jects—principally Naval air stations—and said housing facilities for 
the most part are to be of a temporary character. Thus, it is speci- 
fically provided in the involved section of the First Supplemental 
National Defense Appropriation Act, 1941, that the housing con- 
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struction provided for therein shall be limited to “temporary hous- 
ing” (with certain exceptions not here pertinent). Also, it is made 
clear in the involved provisions of the Fifth Supplemental National 
Defense Appropriation Act, 1941, and the Naval Appropriation Act, 
1942, that the construction is to be of a temporary character except 
in cases where an actual need exists for a more permanent type of 
construction. In this connection, and as a manifestation of the 
general legislative intent with respect to this phase of Federal 
National Defense Project activities, attention is invited to the follow- 
ing excerpt from the House Report (No. 247, 77th Cong.) with respect 
to the last-mentioned enactment—the Naval Appropriation Act, 1942: 


A lasting need no doubt exists for many projects underway, shortly to be 
undertaken, or later to be presented, but the naval expansion in ships and 
aviation now in process is in pursuance of the present total defense effort ; not in 
many respects of the permanent needs at all, and, therefore, there should be 
an attempt made in the submissions to the Congress to distinguish between 
projects of a permanent character and projects of a temporary character. 

So far as the committee is advised, there has been no action taken by naval 
policy-making agencies which would serve as a: guide in making such a distinction. 
The committee is inclined to the opinion, induced by project-cost estimates, that if 
any temporary construction is contemplated, it must be of a very durable 
character. That accounts in part for the provision carried on page 45 of the 
bill. Jf observed in spirit we may expect less construction of a permanent char- 
acter and a considerable saving of funds. [Italics supplied.) 


The provision “on page 45 of the bill” is the one which places 


restrictions upon the use of funds for permanent construction. 

Furthermore, it is a reasonable assumption that the Congress, in au- 
thorizing the construction of quarters in connection with national 
defense projects and in placing limitations and restrictions upon 
the amount which might be expended in providing such facilities, 
was aware that in some instances the housing units would of necessity 
be located in areas where general municipal public utility systems 
would not be readily accessible. In other words, it is not to be 
presumed that the Congress contemplated that all the housing units 
provided for would be located in areas where public sewer mains, 
water pipes, electric cables, etc., were already provided and that the 
only plumbing and wiring needed would be the connecting of lead-in 
wires and pipes with a general utility system. There is nothing 
in the terms of the acts, nor in the legislative history thereof, which 
justifies any such conclusion. 

In a number of instances where the Congress has deemed advisable 
to exclude the usual utility items, or any of them, from the limita- 
tions placed upon the cost of constructing buildings, specific language 
to that effect has been used. Thus, in the appropriation for Salaries 
and Expenses, Forest Service, 1942, act of July 1, 1941, Public, No. 
144, 55 Stat. 408, it is provided: 


* * * That the cost of any building purchased, erected, or as improved, 
exclusive of the cost of constructing a water-supply or sanitary system and of 
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connecting the same with any such building, and exclusive of the cost of 
any tower upon which a lookout house may be erected, shall not exceed 
$7,500, * * *& 

Again, in the act of October 14, 1940, Public, No. 849, 54 Stat. 
1126—which is comparable to the acts here under consideration in that 
it is an act which provides for housing facilities in connection with 
national defense—it is provided: 

* * * the cost per family dwelling unit shall not exceed an average of $3,000 
for those units located within the continental United States nor an average of 
$4,000 for those located elsewhere, and the cost of no family dwelling unit 
shall exceed $3,950 within the continental United States or $4,750 elsewhere, 
exclusive of expenses of administration, land acquisition, public utilities, and 
community facilities, and the aggregate cost of community facilities shall not 
exceed 3 per centum of the total cost of all projects. 

Also, see section 15 (5) of the United States Housing Authority 
Act of 1937, 50 Stat. 896, where “nondwelling facilities” are ex- 
cluded in computing family dwelling unit costs—a “nondwelling 
facility” being defined to include “site development, improvements 
and facilities located outside. building walls (including streets, side- 
walks, and sanitary, utility, and other facilities) .” 

With respect to the projects here under consideration if the Congress 
had intended that such facilities were to have been excluded in com- 
puting the cost limitations placed upon the housing units, no reason is 
apparent why such intent should not have been expressed by a 
provision similar to those contained in the above acts. Instead of ex- 
cluding such items, however, they have been expressly included by 
the use of broad and comprehensive terminology. Under such cir- 
cumstances it would appear that the Congress, with full awareness 
of the nature and extent of the housing needs for which provision 
was being made, concluded that the amount specified would be suffi- 
cient to provide satisfactory housing facilities—complete with all 
needed utilities, such as plumbing, heating, sewers, etc. Also, it 
is considered that to the extent such items as the construction of 
walks, improvement of grounds, etc., are essential to completion 
of housing units of the type contemplated by these acts, the cost 
thereof was intended to be included as a part of the per unit housing 
cost and, therefore, within the prescribed limitation. 

Accordingly, considering the terms of these acts as a whole, and in 
the light of the purpose intended to be served by the housing facilities 
for which provision was made, the conclusion appears required that 
the cost of all necessary utilities—including sewage disposal, gas, 
electricity, water, walks, improvement of grounds, and all other 
similar items necessary to make each unit a complete and modern liv- 
ing quarters—was intended to be included in the maximum per unit 
cost computation; and that, consequently, expenditures under the 
Work Projects Administration projects set forth in your submission, 
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as well as under other similar projects, must be taken into considera- 
tion and included in the cost of the housing units under the limitations 
referred to in your letter. 


(B-18699) 
PAY—ACTIVE DUTY—RETIRED OFFICERS 


A chief warrant officer, appointed as such after July 1, 1922, who, upon retire- 
ment under the act of May 13, 1908, was entitled to count prior service 
as an enlisted man and warrant officer which he could not count on the 
active list, is not entitled, upon recall to active duty, to full pay based on 
his retired pay but only to such pay and allowances as would be payable 
to any other commissioned warrant officer of the Navy appointed after 
June 30, 1922, whose record of active service was the same. 


Assistant Comptroller General Elliott to the Secretary of the Navy, August 25, 
1941: 


There has been received your letter of July 8, 1941, transmitting 
a letter from the Paymaster General of the Navy, dated June 30, 1941, 
as follows: 


Reference : 

(a) Act of May 13, 1908 (35 Stat. 128) as amended by the act of May 30, 
1908 (35 Stat. 501). 

(b) Paragraph 12 section 1 of the act of June 10, 1922, as amended by the 
act of February 16, 1929 (45 Stat. 1186). 

(c) Decision of the Comptroller General A-67898 dated August 11, 1936 
(article 2142-15 Bureau of Supplies and Accounts Memoranda). 

Enclosure : 

(A) Copy of BuNav letter Nav-324-RES 10156 dated November 3, 1925. 

(B) BuNav letter 10156-135 Nav-327-MK dated April 23, 1941. 

1. Boatswain Raymond R. Smith, USN, Retired, was appointed a Chief 
Boatswain from February 12, 1923, at which time he had prior service for pay 
purposes under the act of June 10, 1922, amounting to 4 years 4 months and 
16 days. The record of Chief Boatswain Smith was certified as creditable 
during first 6 years’ commissioned service under the provisions of the act of 
June 10, 1922, on November 10, 1925, but no certificate of creditable record 
was issued under the provisions of the act of February 16, 1929, after he 
completed 10 years’ commissioned service. 

2. Chief Boatswain Smith was transferred to the retired list, upon his own 
application, after completion of 30 years’ service, under the provisions of the 
act of May 13, 1908, from October 1, 1933, at which time his service for pay 
purposes on the active list under the act of June 10, 1922, amounted to 15 
years and 4 days. On September 30, 1933, he was entitled to active duty pay 
of $208.33 per month, computed as the pay of a chief warrant officer during 
first 10 years’ commissioned service, with creditable record, and over 15 years’ 
service for longevity pay purposes. He was advanced to the rank of Lieuten- 
ant on the retired list from October 1, 1933, pursuant to the provisions of the 
act of June 21, 1930 (46 Stat. 7938). 

8. Pursuant to the provisions of the act of May 13, 1908, Chief Boatswain 
Smith upon retirement was entitled to ™% of the highest pay of his grade. 
The Comptroller General in decision of August 11, 1936, held that: 

“Statutes giving the highest pay of his grade or the highest retired pay of 
his grade have been held to apply to the pay grade of the officer and to include 
a maximum credit for length of service.” 


Under the above interpretation Chief Boatswain Smith, in computing his pay 
on the retired list, was entitled to count prior service as an enlisted man and 
warrant officer which he could not count on the active list. Since retirement 
he has been credited with retired pay of $187.50 per month, computed as % 
of the active duty pay of a chief warrant officer during first 10 years’ commis- 
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sioned service, with creditable record, and over 30 years’ service for longevity 
pay purposes. 

4. Lieutenant Smith has been called to active duty and it is recommended 
that a decision be obtained from the Comptroller General as to the rate of pay 
and allowances to which he is entitled on the active list. 

The provision of law under which the retired pay of Lieutenant 
(Chief Boatswain) Raymond R. Smith was computed is contained in 
the act of May 13, 1908, 35 Stat. 128, 34 U. S. C. 383, which provides: 

* * * When an officer of the Navy has been thirty years in the service, 
he may, upon his own application, in the discretion of the President, be retired 
from active service end placed upon the retired list with three-fourths of the 
highest pay of his grade: * * 

The above-quoted provision is specifically applicable to the retire- 
ment, and to the retired pay incident thereto, of officers of the Navy, 
and has no effect whatever upon the active duty pay of such officer 
when recalled to active duty. Their active duty pay and allowances 
are governed and determined by other provisions of law separate and 
distinct from the retirement statute and the application of the latter 
is clearly unauthorized in the computation of such active duty pay and 
allowances. 

The act of June 21, 1930, 46 Stat. 793, under which the officer was 
advanced to the rank of lieutenant on the retired list did not authorize 
pay of that rank. Section 17 of the act of June 10, 1922, as amended, 
87 U.S. C. 26, as further amended by the act of June 25, 1941, Public, 
No. 132, 77th Congress, 55 Stat. 263, provides that retired officers of 
the Navy shall, when on active duty, receive full pay and allowances. 
The only authorized method for computing the full pay and allow- 
ances of a retired officer recalled to active duty is to be found in the 
statutes governing the active duty pay and allowances of officers on 
the active list, it appearing obvious that the retirement pay of an offi- 
cer and the specific retirement act under which he happens to have 
been retired can have no controlling effect upon his active duty pay, 
unless retirement involved, also, an advancement in rank other than 
honorary. 

Section 1 of the act of February 16, 1929, 45 Stat. 1186, 37 U.S. C. 
5, provides in pertinent part: 

* * * Commissioned warrant officers with creditable records on the ac- 
tive list shall receive pay as follows: During the first ten years of commissioned 


service, the pay of the second period; after ten years of commissioned service, 


the pay of the third period ; after 20 years of commissioned service the pay of 
the fourth period; * * 


The eleventh paragraph of section 1 of the act of June 10, 1922, 
42 Stat. 625, 37 U.S. C. 4, provides, in part: 


For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal appoint- 
ment and commissioned acry: ice in the National Guard when called out by order 
of the President. * * 
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It appearing from the record presented that the retired chief war- 
rant officer upon date of recall to active duty had been issued no 
certificate of creditability of record after the completion of 10 years’ 
commissioned service under the act of February 16, 1929, his active 
duty pay should be adjusted upon the basis of the second period, in- 
creased by 25 per centum as an officer appointed on or after July 1, 
1922, with over 15 years’ commissioned service, $2,000 per annum, plus 
$500 increase for length of service. In other words, his pay and 
allowances would be exactly the same as that of any other commis- 
sioned warrant officer of the Navy appointed after June 30, 1922, 
whose record of active service was the same. 


(B-18851) 


TRANSPORTATION—DEPENDENTS—NAVAL RESERVE OFFICERS— 
TEMPORARY FIRST DUTY STATION 


The appropriation made by the Fourth Supplemental National Defense Appro- 
priation Act, 1941, approved March 17, 1941, for the “transportation of 
dependents of retired and Reserve officers * * * when ordered to active 
duty (other than training) and upon release therefrom * * *” is avail- 
able for the transportation of dependents of such officers only in connection 
with permanent movements of the officers, and, therefore, is not available 
for the transportation of the dependents of a Naval Reserve officer to his 
first duty station which was a temporary one. 


Assistant Comptroller General Elliott to the Secretary of the Navy, August 25, 
1941: 


. 


I have your letter of July 15, 1941, as follows: 


There is forwarded herewith for your consideration a letter from the Bureau 
of Navigation, Navy Department, dated July 10, 1941, transmitting claim of 
Ensign Thomas A. McClelland, C-V (8S), U. S. Naval Reserve, for payment of 
cost of travel of dependents from Englewood, Colorado, to Annapolis, Md. 

Title VI, Naval Appropriation Act for the fiscal year 1941, as contained in 
the Fourth Supplemental National Defense Appropriation Act, 1941, approved 
March 17, 1941, (Public Law 13, 77th Congress), provides the necessary funds 
under the “Bureau of Supplies and Accounts,” for the “transportation of de- 
pendents of retired and Reserve officers * * * when ordered to active 
duty (other than training) and upon release therefrom.” 

The question arises as to whether payment of the enclosed claim is author- 
ized under the terms of the above quoted language from the Act of March 17, 
1941, without regard to the existing instructions on the subject of reimbursement 
for travel of dependents as contained in Article 2505-6, U. S. Naval Travel 
Instructions. 

In connection with the attached claim, your-decision is requested as to whether 
transportation of dependents of this Reserve officer to his first duty station is 
authorized under the provisions of the Act of March 17, 1941, supra, irrespective 
of whether the duty involved is temporary or permanent in nature, so long as 
the duty is not for training purposes, or whether transportation of dependents 
under said act is authorized only to the first permanent duty station. 

In view of the number of similar cases involved, your early decision in the 
present case will be appreciated. 


Section 12 of the act of May 18, 1920, 41 Stat. 604, the basic statu- 
tory conditions under which the transportation of the dependents 
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of military and naval personnel at Government expense is authorized. 
reads, in pertinent part, as follows: 

* * * hereafter when any commissioned officer, noncommissioned officer of 
the grade of color sergeant and above, including any noncommissioned officer of 
the Marine Corps of corresponding grade, warrant officer, chief petty officer, or 
petty officer (first class), having a wife or dependent child or children, is ordered 
to make a permanent change of station, the United States shall furnish trans- 
portation in kind from funds appropriated for the transportation of the Army, 
the Navy, the Marine Corps, the Coast Guard, the Coast and Geodetic Survey 


and the Public Health Service to his new station for the wife and dependent 
child or children: * * * [Italic supplied.] 


By section 12 of the act of June 10, 1922, 42 Stat. 631, provision was 
made for payment of money equalling commercial transportation 
costs in lieu of the transportation in kind authorized by the above- 
quoted section, when the travel shall have been completed. 

In view that section 12 of the act of May 18, 1920, supra, in plain 
terms provides for transportation of dependents only on permanent 
change of station, the decisions of this office, without exception, have 
refused to authorize or approve any expenditure of public funds in 
connection with the transportation of the dependents of service per- 
sonnel to or from temporary duty stations under appropriations such 
as the one in the Naval Appropriation Act for the fiscal year ending 
June 30, 1941 (act of June 11, 1940, 54 Stat. 265, 276), which provides 
a specific sum for “transportation of dependents of officers and enlisted 
men.” However, you express some doubt as to the applicability of 
this general rule to reserve officers ordered to active duty by reason of 
the different appropriating language in the Fourth Supplemental 
National Defense Appropriation Act, 1941 (act of March 17, 1941, 
55 Stat. 34). This act, making appropriations “supplemental and in 
addition to the appropriations in the Naval Appropriation Act for 
the fiscal year ending June 30, 1941,” makes an appropriation in lan- 
guage as follows: 

* * * transportation of dependents of retired and Reserve officers and of 
retired and Reserve enlisted men (of grades entitled to transportation for 
dependents in the Regular Navy) when ordered to active duty (other than 
training) and upon release therefrom * * 

Prior to the enactment of the above eit it was held in decision 
to the Secretary of the Navy dated January 13, 1941, 20 Comp. Gen. 
363, that transportation of dépendents of Reserve or retired officers 
from their homes to their first duty stations was not authorized. 
See, also, 20 Comp. Gen. 71, with respect to Army Reserve officers. 
In the decision of January 13, 1941 (20 Comp. Gen. at page 367), it 
was suggested that, under the strict language of the law, officers of 
the Naval Reserve and Marine Corps Reserve were not entitled to 
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transportation of dependents. Also in that decision it was stated 
that section 3 of the Naval Appropriation Act of June 24, 1935, 49 
Stat. 421, providing that the words “permanent change of station” 
as used in section 12 of the act of May 18, 1920, as amended, shall 
be held to include the home of an officer or man to which he is 
ordered in connection with retirement, goes no further than its plain 
language imports and the words “permanent station” as used in the 
1920 act do not include the home of an officer except where he is 
ordered thereto in connection with his retirement. In view of these 
and related holdings which preceded the enactment of the Fourth 
Supplemental National Defense Appropriation Act, 1941, and the 
settled policy of the Congress, it seems clear that the purpose of the 
above-quoted provision of that act was merely to authorize transpor- 
tation of the dependents of the persons and in the circumstances 
therein described as provided by the basic law of May 18, 1920, and 
not to authorize the transportation of dependents of retired and 
Reserve personnel under new or different conditions than those pre- 
scribed in the basic law. 

As has been stated above, section 12 of the act of May 18, 1920, does 
not provide for transportation of dependents to or from temporary 
stations and the language of that section shows that it is not the pur- 
pose of the Congress to provide transportation for dependents in 
connection with every movement of an officer; but only if the move- 
ment can be classed as permanent. 

Section 6, article 2505, Navy Travel Instructions, dealing with 
transportation of dependents, provides, in part, as follows: 


6. Ordered to duty under instruction —It is a permanent change of station 
only when the course at one place is scheduled for five months or over. * * * 


Ensign McClelland’s orders dated April 15, 1941, directed him to 
report to the Superintendent, United States Naval Academy, on or 
before April 26, 1941, for a special course in communications. In the 
letter of the Bureau of Navigation to you under date of July 10, 1941, 
it is stated that the scheduled length of this course is four months. 

In view of the foregoing, it appears the officer’s first assignment was 
to a temporary station and the appropriation in the Fourth Supple- 
mental National Defense Appropriation Act of 1941 is not available 
to pay for the transportation of the dependents of Ensign McClelland 
for travel which they performed in connection with his assignment 
to a temporary station by orders of April 15, 1941. 
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(B-19170) 


MILEAGE—ARMY OFFICERS—TRAVEL TO PLACE OF FIELD DUTY IN 
ARMY VEHICLE 


An Army officer traveling by Army vehicle with an enlisted driver to field duty 
involving the use of the vehicle is traveling with troops—whether or not the 
travel was with other vehicles assigned to such duty—within the meaning of 
Army regulations providing in effect that travel with troops will be regarded 
as covering all cases of travel under orders for movement of detachments, 
escorts, or stores, where the movement overland is made by march or by 
transportation belonging to the United States, and, therefore, is not entitled 
to mileage. 


Assistant Comptroller General Elliott to Maj. H. A. Gardyne, U. S. Army, 
August 25, 1941: 


There was received July 24, 1941, your request, file 245.6, for decision 
whether you are authorized to pay Lt. Col. Roy M. McCutchen, Corps 
of Engineers, U. S. Army, the sum of $19.60, covering his claim for 
mileage for travel from Fort Belvoir, Va., to Fort Dix, N. J., and re- 
turn with four other officers, utilizing as transportation five Dodge 
14-ton command cars, each driven by an enlisted man. 

Paragraph 1, Special Orders No. 61, Headquarters Fifth Engineers, 
Fort Belvoir, Va., dated April 18, 1941, is as follows: 


1, Pursuant to instructions contained in letter, Headquarters, II Army Corps, 
Wilmington, Delaware, dated April 15, 1941, file AG 210.6, Subject: “Detail of 
Umpires,” the following-named officers and enlisted men, 5th Engineers and Com- 
pany A, 84th Engineer Battalion (CAM) (ARMY), will proceed via Government 
transportation on or about Sunday, April 20, 1941, to Fort Dix, New Jersey, re- 
porting to C. P., II Army Corps prior to 7: 45 A. M., Monday, April 21, 1941. Upon 
release by the Commanding General, II Army Corps, these officers and enlisted 
men will return to their proper station: 


Lt. Colonel Roy M. McCutchen (O-8875). 

Major Alan J. McCutchen (O-17093). 

Captain Sidney G. Spring (O—19770). 

Captain Julian V. Sollohub (O-20584), Company “A,” 84th Engineer 
Battalion. 

1st Lieut. Richard D. Wolfe (Q-21743). 

Sergeant John F. Jones, 6995636, Company “D,” driving Dodge %4-ton com- 
mand car, USA Reg. #W-20138705. 

Pvt. 1cl Robert K. Hudson, 13002362, Company “B,” driving Dodge 4-ton 
command car, USA Reg. #W-2013514. 

Pvt. 1cl Richard J. Morgan, 6949641, H&S Company, driving Dodge 14-ton 
command car, USA Reg. #W-206856. 

Pvt. 1cl Harley H. Dietrich, 6995066, H&S Company, driving Dodge 14-ton 
command car, USA Reg. #205218. 

Private Marvin S. Hutchison, 33010254, Company “E,” driving Dodge %4-ton 
command car, USA Reg. #W-2013710. 


The travel directed is necessary in the military service and payment when made 
is chargeable to procurement authority FD 1571 P 31—06 A 0310—01. The finance 
officer paying this account will report the cost thereof direct to the Commanding 
General, II Army Corps, Wilmington, Delaware. 


To be entitled to the payment of mileage under section 12 of the act 
of June 10, 1922, 42 Stat. 631, as amended by the act of June 1, 1926, 
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44 Stat. 680, the officer must have performed travel under competent 
orders without troops, and the question submitted is whether this 
movement overland may be regarded as travel without troops. The 
Secretary of War is charged under the act of June 12, 1906, 34 Stat. 
246, with determining what is or is not travel with troops, and pur- 
suant to such authorization, regulations promulgated in paragraph 3a 
(2), of AR 35-4820, provides that: 


Traveling with troops will be regarded as covering all cases of travel included— 
* . + . & + . 


Under orders for movement of detachments, escorts, or stores, where the move- 
ment is made by marches or by ae ae belonging to or especially hired for 
the purpose by the United States * * 


Command cars are described in AR 850-15 (g) as vehicles designed 
primarily for use of commanders and staff of units in the field. 
While not stated in the orders, it would appear that each officer was 
assigned a command car, with an enlisted man serving as driver, 
and that such field equipment was used by them in connection with 
their field duty as umpires at the command post exercises at Camp 
Dix, N. J. Presumably the five cars moved as a unit, or detachment, 
under the command of the senior officer, however, whether the travel 
was accomplished individually or as a unit, the movement, while 
involving less than 10 enlisted men was not ordered “by rail, stage, 
or like established lines of conveyances,” but was by marching over- 
land by Army field equipment, and was within the conditions set 
out in the cited provisions of paragraph 3a (2) AR 35-4820, and 
was travel with troops. This application of the regulations is con- 
sistent with that in B-13221, December 5, 1940, referred to in for- 
warding this case, wherein it was stated that if such application is 
inconsistent with decision of April 18, 1929, A-26752, also referred 
to, that decision will no longer be followed. 

The distinction between travel with troops or travel without 
troops, for the purpose of mileage, is not dependent upon the num- 
ber of cars in the movement. If an officer is assigned to the perform- 
ance of an Army duty with the use of an automobile and an enlisted 
driver—Army equipment—for its performance, the fact that move- 
ment is involved, whether it be at the immediate post or station or 
at a place more distant, will not constitute it travel, or travel without 
troops, for the purpose of payment of mileage. The regulations 
quoted intend to negative payment of mileage for the performance 
of Army duty where Army equipment is furnished for the necessary 
movement to perform the assigned duty. 

You are advised payment is not authorized on the voucher which 
will be retained in this office. 
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(B-19333) 


CONTRACTS—COST-PLUS—EVIDENCE IN SUPPORT OF PAYMENTS— 
PETTY CASH EXPENDITURES 


If petty cash expenditures of $10 or less of War Department cost-plus-a-fixed-fee 
contractors are supported by properly itemized statements and certified by 
the proper officials, such expenditures may be reimbursed without the fur- 
nishing of receipts unless in any particular case the interests of the United 
States would be adversely affected thereby. 


Comptroller General Warren to Maj. W. Gritz, United States Army, August 25, 


As 


There has been received, by indorsement of July 30, 1941, from the 
Chief of Finance, your letter of July 23, 1941, as follows: 


The inclosed Bureau Voucher Nos. 138 and 139, in the amounts of $55.30 and 
$38.19, respectively, having been presented to the undersigned disbursing office 
by the Western Cartridge Company, through the office of the Commanding 
Officer, St. Louis Ordnance Department, St. Louis, Missouri, requesting 
reimbursement under cost-plus-a-fixed-fee contract W-ORD-481, dated December 
5, 1940, are submitted for advance decision as to the proper items to be allowed 
and propriety of reimbursing the contractor for petty cash disbursements not 
supported by receipts evidencing expenditure. 


The views of the commanding officer, St. Louis Ordnance Plant, 
with respect to the matter are stated in his letter of June 3, 1941, 
as follows: 


1. Paragraph 26-c of the Manual of Instructions for the Administration of 
Cost-Plus-A-Fixed-Fee Contracts, Revised Draft March 1941, states that an 
itemized statement of articles purchased, if not in excess of $10 per item, will 
be acceptable to support vouchers for reimbursement of petty cash expenditures. 

2. The local finance officer interprets his regulations as requiring him to 
have a receipt from the vendor for every article purchased for reimbursement, 
and declines to recognize the Contractor’s certificate on itemized statements of 
petty cash expenditures. 

3. This defeats the whole purpose of the petty cash and introduces delay 
in procurement and an auditing expenditure of time and effort not warranted 
by the sums involved. It further operates to relieve the contractor of much 
concern over the validity of his expenditures, which is not believed to be in 
accordance with the intent of the Cost-Plus-A-Fixed-Fee Contracts. 

4. It is requested that an attempt be made through the Finance Officer, U. 8. 
Army, to coordinate the instructions issued finance officers in the field, with 
the administrative instructions quoted above. 


Article TV-A-1, Title IV, of the subject contract provides with 
respect to reimbursement of expenditures thereunder as follows: 

The Government shall bear all costs and expenses of every character and 
description incurred by the Contractor under title III, when approved in advance 
or subsequently ratified by the Contracting Officer, * * * 
As to the evidence necessary to support such reimbursement, Article 
IV-B-1-(b) of said title provides that: 

The Government shall currently reimburse the Contractor for expenditures 


made in accordance with article IV-A of this title IV upon certification to and 
verification by the Contracting Officer of the original certified pay rolls for 
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labor, or the original paid invoices for materials, or other original papers, or 
other evidence satisfactory to the Contracting Officer. * 


Paragraph 26c of the March 1941 revised draft of the “Manual of 
Instructions for the Administration of Cost-Plus-a-Fixed-Fee 
Contracts” is as follows: 


ce. Data Necessary to Support Vouchers for Petty Cash Expenditures 


(1) An itemized statement of articles purchased, if not in excess of $10.00 
per item, will be acceptable. 

(2) The statement should contain a certificate by the officer of the con- 
tractor authorized to procure such petty cash articles to the effect that the 
articles were necessary, were used in connection with the performance of the 
contract, and that reimbursement therefor has not been previously claimed. 

While, generally, vouchers covering reimbursement for experidi- 
tures incurred in connection with the performance of contracts such 
as here involved are required to be supported by proper receipts evi- 
dencing the expenditure, it would appear that where the sums in- 
volved are negligible expediency requires that a limitation be placed 
on the amount to be supported by such receipts. Consequently, 
where claims for reimbursement for cash expenditures in amounts 
of $10 or less are supported by properly itemized statements and 
certified by the proper officials, this office will not be required to 
object to such reimbursements solely by reason of the absence of 
such receipts unless it should appear in any particular case that the 
interests of the United States are adversely affected thereby. 

While the two vouchers submitted by you have not been certified 
exactly in accordance with paragraph 26c of the Manual of Instruc- 
tions, said vouchers are accompanied by properly itemized invoices 
and have been certified by duly authorized Government officials. 

Accordingly, the vouchers are returned herewith and payment 
thereon is authorized, if otherwise correct. 


(B-12382) 


PERIOD PAY—RETIRED CHIEF WARRANT OFFICERS—COUNTING OF 
ACTIVE DUTY AFTER RETIREMENT 


Active duty after retirement may not be counted in determining the period pay 
of a retired Navy chief warrant officer. To the extent that 10 Comp. Gen. 
386 is contra, it no longer will be followed 


Assistant Comptroller General Elliott to the Secretary of the Navy, August 26, 
1941: 


There has been received your letter of July 9, 1941, transmitting a 
letter from the Paymaster General of the Navy, dated July 1, 1941, as 
follows: 
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‘ 


1. The issuance of certificates of creditable records to chief warrant officers 
was first required by the Act of August 29, 1916 (39 Stat. 578). This act 
provided— 

“That chief boatswains, chief gunners, chief machinists, chief carpenters, 
chief sailmakers, chief pharmacists, and chief pay clerks on the active list with 
creditable records, shall, after twelve years from date of commission, receive 
the pay and allowances, that are now or may hereafter be allowed a lieutenant, 
United States Navy.” [Italics supplied.] 


Paragraph 12 of Section 1 of the Act of June 10, 1922, as amended by Section 
1 of the Act of February 16, 1929, established the pay periods to which “com- 
ee warrant officers with creditable records on the active list” are 
en , 

2. Section 17 of the Act of June 10, 1922, as amended by the Act of May 
26, 1928, provides that the pay of retired officers and warrant officers shall 
include increases for all active duty performed since retirement in the compu- 
tation of their longevity pay and pay periods. 

3. The Comptroller General in 10 Comp. Gen. 386 considered the right of 
Lieutenant (Chief Boatswain) Timothy Sullivan, U. S. N., Retired, who was 
placed on the retired list prior to July 1, 1922, to count active service subse- 
quent to retirement in determining period pay to which entitled under the 
Act of February 16, 1929. Lieutenant Sullivan at time of retirement had com- 
missioned service of 7 years, 5 months, and 29 days and subsequent to retire- 
ment performed active commissioned service of 3 years, 1 month, and 24 days. 
On August 5, 1930 the Secretary of the Navy certified that the record of this 
officer was creditable after completion of 10 years’ commissioned service within 
the meaning of the provision of the Act of February 16, 1929. 

4. The Comptroller General in 10 Comp. Gen., 386 stated: 

“Under the act of May 8, 1926, commissioned officers retired prior to July 
1, 1922, are entitled to count service for longevity which could be counted 
on June 30, 1922. * * * Under that act Lieutenant Sullivan was not en- 
titled to count his commissioned service after retirement for determining his 
pay period but he could count all his naval service (enlisted, warrant, and 
commissioned) prior to retirement for longevity or period pay. By the act of 
May 26, 1928, Lieutenant Sullivan is entitled to count his commissioned service 
prior to and after retirement in determining his period pay. Counting such 
service gives him a total of 10 years, 7 months, and 23 days’ commissioned 
service. Under the act of February 16, 1929, the pay of retired chief warrant 
officers of the Navy who were placed on retired list prior to February 16, 1929, 
may be computed upon the rates of pay authorized in that act. 9 Comp. Gen. 
348.” [Italics supplied.] 

5. The Comptroller General in decision of October 22, 1940, considered the 
right of Lieutenant (Chief Machinist) Emmet L. Bourke, U. S. N. Retired, 
who was retired on January 1, 1937, to count active service subsequent to re- 
tirement in determining period pay under the Act of February 16, 1929. This 
officer reported for active duty on November 8, 1939, and on June 21, 1940, 
completed 20 years commissioned service, including 7 months and 14 days’ 
service as a retired officer on active duty. In this decision the Comptroller 
General held that the pay of a chief warrant officer under the act of February 
16, 1929, is fixed with respect to “creditable records on the active list” and 
stated that: 

“* * * Under this statute active duty after retirement would not be 
service on the active list and a certificate that such additional service after 
retirement was creditable would not warrant a change in the base or period 
pay of a chief warrant officer upon which his retired pay was fixed upon his 
retirement. * * *” 

6. The decision of the Comptroller General of October 22, 1940, makes no 
reference to the decision in 10 Comp. Gen. 386 although it appears from the 
later decision that no retired chief warrant officer is entitled to count active 
duty performed subsequent to retirement in determining his period pay. It is 
requested that the question be submitted to the Comptroller General as to 
whether the decision in reference (h) is intended to reverse the decision in 10 
Comp. Gen. 386. 
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The conclusion in the decision of October 22, 1940, B-12332, was 
based upon the provision contained in the act of February 16, 1929, 
45 Stat. 1186, 37 U. S. C. 5, which provides that— 


* * * Commissioned warrant officers with creditable records on the active 
list shall receive pay as follows: During the first ten years of commissioned 
service, the pay of the second period; after ten years of commissioned service, 
the pay of the third period; after 20 years of commissioned service the pay 
of the fourth period; * * * 


The service record of the officer considered in the aforesaid de- 
cision indicated that he had been retired as a chief machinist Janu- 
ary 1, 1937, at which time his commissioned service totaled 19 years, 
4 months and 16 days. Following retirement he was recalled to 
active duty and subsequent to that time had completed an aggre- 
gate of 20 years’ commissioned service, including 7 months and 14 
days as a retired officer on active duty. Prior to his retirement, 
namely, on June 7, 1929, a certificate of creditability of record after 
10 years of commissioned seryice had been issued and the question 
presented for decision was whether, if the officer’s record should be 
certified as creditable after 20 years’ commissioned service, he would 
legally be entitled to receive the pay and allowances of the fourth 
pay period under the act of February 16, 1929, supra. As a basis 
for the conclusion therein it was stated as follows: 


Section 17 of the Joint Service Pay Act of June 10, 1922, 42 Stat. 632, as 
amended by the act of May 26, 1928, 45 Stat. 774, 37 U. S. C. 26, provides: 

“That on and after July 1, 1922, retired officers and warrant officers shall 
have their retired pay, or equivalent pay, computed as now authorized by law 
on the basis of pay provided in this Act, which pay shall include increases for 
all active duty performed since retirement in the computation of their longevity 
pay and pay period; * * * Retired officers of the Army, Navy, Marine 
Corps, Coast Guard, and Coast and Geodetic Survey below the grade of 
brigadier general or commodore and retired warrant officers and enlisted 
men of those services, shall, when on active duty, receive full pay and 
allowances, * * *,” 

Under this provision of law Lieutenant Bourke is entitled to the full pay 
and allowances of his pay grade as chief warrant officer on the retired list, 
of his length of service, with a creditable record on the active list after 10 
years of service (19 Comp. Gen. 433 at page 436). Different from other com- 
missioned officers of the Navy the retired pay of a chief warrant officer changes 
only upon issuance of a certificate of creditable record while a commissioned 
officer on the active list, and section 17 of the Joint Service Pay Act, quoted 
above, will not change his period pay by reason of active service after retirement 
unless there is authority to issue a certificate of creditable record as after 20 
years of commissioned service, including service both on the active list and 
active duty after retirement. 

Ever since provision was made for retirement of officers of the armed forces 
there have been two lists of officers, active list and retired list, so denominated 
by statute. See, for example, the act of 1930 quoted above. Statutes applicable 
to qualification when limited to officers on the active list have been held not 
to apply to officers on the retired list while on active duty (17 Op. Atty. Gen. 
36; 25 id. 508 at page 511; 28 id. 486; 15 Comp. Dec. 230 and 235; 19 id. 540. 
Ordinarily an officer is retired but once. Roget v. United States, 148 U. S. 167 at 
page 172). The pay of a chief warrant officer is fixed with respect to “credit- 
able records on the active list.” Under this statute active duty after retire- 
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ment would not’ be service on the active list and a certificate that such addi- 
tional service after retirement was creditable would not warrant a change in 
the base or period pay of a chief werzant officer upon which his retired pay 
was fixed upon his retirement. 


The decision of February 21, 1931, 10 Comp. Gen. 386, considered 
the effect of the act of May 8, 1926, 44 Stat. 417, on the pay of 
commissioned warrant officers retired prior to June 30, 1922, in view 
of the change in the pay of commissioned warrant officers made by 
the act of February 16, 1929, 45 Stat. 1186. In authorizing pay as 
after 10 years of commissioned service, there was considered what 
the retired pay of a commissioned warrant officer after 10 years of 
commissioned service would be if retired subsequently to February 
16, 1929, and the act of May 26, 1928, 45 Stat. 774, amending section 
17 of the act of June 10, 1922, was stated as authorizing the counting 
of active duty after retirement for period pay as applicable to chief 
warrant officers. On this basis there was authorized in the case 
there considered the counting of active duty after retirement if in- 
cluded in a certificate of creditability issued after retirement, and 
without discussion of the fact that a part of the commissioned 
service to be counted was rendered on active duty after retirement, 
that the certificate of creditability was issued long after the officer’s 
retirement and included active duty after retirement and therefore 
not on the active list. That decision, insofar as it relates to adjust- 
ment of the retired pay of chief warrant officers retired prior to 
June 30, 1922, is not affected by the decision of October 22, 1940, but 
to the extent that it has been considered as authority for paying 
retired chief warrant officers on the basis of a certificate of creditable 
record issued after retirement and inclusive of active duty not while 
on the active list of the Navy, it will no longer be followed. 


(B-19495) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—EMPLOYEES IN POSI- 
TIONS WITH SALARY RATES SPECIFICALLY FIXED BY STATUTE 











Since the Congress, subsequent to the date of the Classification Act of 1923, has 
definitely fixed the salary rate of locomotive inspectors of the Interstate 
Commerce Commission at $4,000 per annum, such salary rate is not subject 
to any adjustment by the administrative office under the classification act 
as amended by the act of August 1, 1941, providing for a uniform within- 
grade salary-advancement plan for employees. 


Comptroller General Warren to the Chairman, Interstate Commerce Commis- 
sion, August 26, 1941: 
I have your letter of August 6, 1941, as follows: 
The Boiler Inspection Act provides that the inspectors receive a salary of 


$4,000 per year. The recently approved act to amend the Classification Act of 
1923, as amended, provides for increases in salary within grades on the attain- 
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ment of proper efficiency ratings. Will you please advise me whether Inspectors 
may be promoted under the terms of this bill if they ‘are administratively 
placed in a grade for which the maximum salary is above $4,000. 

The appropriation for the salaries of these inspectors is made in 
the Independent Offices Appropriation Act, 1942, approved April 5, 
1941, Public Law 28, 55 Stat. 113, under the heading “Interstate 
Commerce Commission,” as follows: 

Locomotive inspection: For all authorized expenditures under the provisions 
of the Act of February 17, 1911, entitled “An Act to promote the safety of 
employees and travelers upon railroads by compelling common carriers en- 
gaged in interstate commerce to equip their locomotives with safe and suit- 
able boilers and appurtenances thereto” (45 U. S. C. 22), as amended by the 
act of March 4, 1915 extending “the same powers and duties with respect to 
all parts and appurtenances of the locomotive and tender” (45 U. S. C. 30), 
and amendment of June 7, 1924 (45 U. S. C. 27), providing for the appointment 
from time to time by the Interstate Commerce Commission of not more than 
fifteen inspectors in addition to the number authorized in the first paragraph 
of section 4 of the act of 1911 (45 U. 8. C. 26), and the amendment of June 
27, 1930 (45 U. 8S. C. 24, 26), including such legal, technical, stenographic, and 
clerical help as the business of the offices of the director of locomotive inspec- 
tion and his two assistants may require and for traveling expenses, $475,000, 
of which amount not to exceed $71,450 may be expended for personal services 
in the District of Columbia. 

The act of February 17, 1911, 36 Stat. 913—referred to in the ap- 
propriation item, swpra—fixed the salary rate of inspectors of loco- 
motive boilers at $1,800 per annum. The present rate of $4,000 per 
annum was fixed by section 2 of the amendatory act of June 27, 1930, 
46 Stat. 823, which act, also, is referred to in the above appropriation. 
Hence, the appropriation, which provides for all authorized expendi- 
tures under the provisions of the basic law of 1911, as amended, must 
be regarded as providing for payment of inspectors of locomotive 
boilers at the salary rate of $4,000, as fixed by the said law as 
amended. 

The act of August 1, 1941, Public Law 200, 55 Stat. 613, amends 
section 7 of the original Classification Act of 1923 to provide a 
uniform within-grade salary-advancement plan for employees whose 
salary rates are required to be fixed administratively at one of the 
rates within the salary ranges prescribed by section 13 of the act 
based on the allocation of the positions. However, the inspectors 
here involved do not come within that class of employees because 
the Congress, subsequent to the date of the classification act, definitely 
fixed their salary rate at $4,000 per annum. Consequently, such sal- 
ary rate is not subject to any adjustment by the administrative 
office under the classification act, as amended by the act of August 1, 
1941. Compare 4 Comp. Gen. 459; 9 id. 355, wherein it was held that 
the salary rate of a position specifically fixed by statute should be 
excluded in applying the average provision appearing in an annual 
appropriation act. Also, compare decision of July 11, 1941, B-18540, 
21 Comp. Gen. 13, to you, holding that the increase in compétisation 
of one valuation engineer from $6,500 to $7,500, the last mentioned 
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rate having been fixed in the appropriation act by legislative action, 
was not a within-grade salary advancement. 
Accordingly, the question presented is answered in the negative. 


(B-19726) 


CONTRACTS—COST-PLUS—TELEGRAMS—GOVERNMENT RATE 
APPLICABILITY 










































War Department cost-plus-a-fixed-fee contractors should be regarded as acting 
directly in behalf of the Federal Government in sending telegrams per- 
taining to the contract work, and, therefore, payment for such telegrams 
should be made at Government rates, whether the cost of the telegrams 
is paid to the contractor by way of reimbursement or whether it is paid 
directly to the telegraph company in accordance with the right reserved 

in the contract. 


Acting Comptroller General Elliott to the Secretary of War, August 30, 1941: 

By indorsement of August 11, 1941, the Office of the Chief of 
Engineers referred to this office for decision an incomplete voucher 
submitted by the United States Engineer Office at Savannah, Ga., 
with an indorsement of July 11, 1941, as follows: 

1. There is transmitted herewith, in duplicate, for forwarding to the General 
Accounting Office for pre-audit, unnumbered voucher 1034, “Standard Voucher 
for Purchases and Services other than Personal” to Goode Construction Cor- 
poration, Savannah Air Base. This voucher amounts to $59.90, and is for- 


warded in compliance with fourth indorsement above and paragraph 769.1 
of Orders and Regulations. 

2. The above voucher represents telegraph services billed at commercial rates 
that were rendered at Savannah Air Base during the month of March, 1941, 
where the above-mentioned firm held cost-plus-a-fixed-fee construction contract 
No. W-819-Eng 778, under this office. This bill should be $30.18, tax excluded, 
if computed at Government rates. 


8. It must be noted that the Goode Construction Corporation has not yet 
paid the Western Union Telegraph Company and therefore, the government 
is not yet authorized to pay the above bill. Pending clarification of the 
question in point, all cost-plus-a-fixed-fee contraetors employed under this office 
are withholding payments to the telegraph companies. 

It is noted that the Goode Construction Corporation has not paid 
the Western Union Telegraph Co. for the telegrams covered by the 
voucher and that, under the terms of the contract in question, re- 
imbursement may not be made to the contractor either at the com- 
mercial or Government rate until the contractor shall have paid such 
invoices. Payment by the contractor apparently has been held in 
abeyance because of doubt whether the Government or commercial 
rate should be applied to telegrams pertaining to the work covered 
by the contract. 

With respect to past procedure in making payment for telegrams 
filed by cost-plus-a-fixed-fee contractors the District Engineer in a 
letter of April 24, 1941, to the Chief of Engineers, makes the following 
statement: 








1, At the time this office took over construction of the Savannah Air Base 
from the Constructing Quartermaster, it was the practice in that office to 
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consolidate statements of. telegraph service furnished to the C. Q. M., and all 
the contractors on one statement, which was paid by the finance officer to the 
Telegraph Company at Government rates. This was in accordaxce with para- 
graph 21, Fixed Fee Letter No. 1, September 21, 1940, Office of the Quartermaster 
General. This office continued the practice. 

2. Effective March 1, 1941, Western Union Telegraph Company has refused 
to recognize this practice and has submitted separate statements to the Gov- 
ernment and to the various contractors, the latter at commercial rates. The 
local office of the Telegraph Company states that they can do nothing about 
it since their instructions came from their superior offices. 

8. In view of the instructicns contained in Fixed Fee Letter No. 1, O. Q. M. G., 
mentioned above, and the fact that in effect the Government will be paying 
commercial rates for telegraph service if its Cost Plus Fixed Fee contractors 
are required to pay such rates and be reimbursed, information is requested 
as to whether the statements should be paid by the contractors and reim- 
bursed by the Government. If not, advice is requested as to the proper 
course of action. 


Paragraph 21 of Fixed Fee Letter No. 1, dated September 21, 
1940, to which reference is made in the above-quoted communication, 
is as follows: 

Arrangements for telephone service must be made through Post or Corps 
Area Signal Officer. Your funds will be used to pay for all telephone and 


telegraph service used by you and your contractor. Government rates will 
prevail for both uses. 


As regards the rates to be applied to Government telegrams section 
5266, Revised Statues, as amended by section 601 of the act of June 
19, 1934, 48 Stat. 1101, 47 U. S. C. 8, provides that— 


Telegrams between the several departments of the Government and their 
officers and agents, in their transmission over the lines of any telegraph company 
to which has been given the right of way, timber, or station lands from the 
public domain shall have priority over all other business, at such rates as the 
Federal Communications Commission shall annually fix. And no part of any 
appropriation for the several departments of the Government shall be paid to 
any company which neglects or refuses to transmit such telegrams in accordance 
with the provisions of this section. 

In interpreting the above-cited law it was said by an Attorney 
General of the United States (14 Op. Atty. Gen. 278) that the only 
limitation on its applicability is that the telegraphing must be in 
cases where the rates are payable out of public moneys or are to 
be accounted for to the Government by the officer making the ex- 
penditure. In considering whether Government rates were applicable 
to messages transmitted for the Emergency Fleet Corporation, United 
States Shipping Board, the Supreme Court of the United States in 
Emergency Fleet Corporation v. Western Union Telegraph Company, 
275 U. S. 415, noted that no distinction has ever been made in the 
extension of priority and lower rates between messages sent to 
persons within the departments and those outside. In deciding that 
the Government rates applied to such messages, it was pointed out 
by the court that the Fleet Corporation was a private corporation 
in form but was engaged in business on behalf of the United States 
and that appropriations were made from the Federal Treasury for 
its operation so that any increased costs of transmitting telegrams 
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at the commercial rate would be borne, although indirectly, by the 
United States. Also, it was held in Western Union Telegraph Com- 
pany v. United States, 66 Ct. Cls. 38, that the Government rate applied 
to telegrams transmitted for a Government contractor who was acting 
under the terms of his contract as an agent of the United States for 
that among other purposes. 

The terms of contract No. W-819-eng-778, here involved, provide 
for the reimbursement to the contractor of amounts expended for 
such labor, materials, tools, machinery, equipment, facilities, and 
supplies required in connection with the construction of a complete 
airport at Savannah, Ga., as shall not be furnished by the Govern- 
ment, together with all necessary expenses, plus a stipulated fixed fee 
for his services; and that the Government agrees to reimburse the 
contractor for, among other things, the cost of telegrams, but reserves 
the right “to pay directly to the persons concerned all sums due from 
the Contractor for labor, materials, or other charges.” It should be 
noted as pertinent in this matter that the United States has the right 
under the terms of the contract to add or omit work; that title to all 
work completed or in the course of construction and to all materials, 
tools, machinery, equipment and supplies, which have been delivered 
upon the site and accepted by the contracting officer, shall be in the 
Government; that no subcontracts shall be made except upon the 
written approval of the contracting officer; and that the work shall 
be performed subject in every detail to the supervision, direction, 
and instruction of the contracting officer. 

It appears that by reason of those considerations the Bureau of 
Internal Revenue, Treasury Department, has ruled that telephone 
and telegraph service in connection with cost-plus-a-fixed-fee con- 
tracts are exempt from the Federal tax imposed by section 3465 of 
the Internal Revenue Code, as a service or facility furnished to the 
United States within the meaning of section 3466 thereof; and has 
so advised the Quartermaster General, War Department, in a letter 
of February 1, 1941, in pertinent part, as follows: 

It appears that under the cost-plus-fixed-fee contract the contractor to a 
certain extent is deemed to be an agent of the Government. It is stated in your 
letter of January 29, 1941, that all telegraph, cable and radio dispatches are 
prepared on standard Government forms and certified by the contracting officer 
or his representative as being used for an exclusive governmental purpose. All 
telephone, telegraph, cable or radio messages will be paid for directly by the 
Government. Whenever possible the telephone or telegraph company furnish- 
ing the services will be requested to bill the Government direct for such services. 


It appears that representatives of the Federal Communications Commission 
have expressed the opinion informally that the telegraph messages should be 
billed at Government rates. 

Under the circumstances, the charges paid directly by the Government for 
telephone, telegraph, radio, or cable services utilized in connection with 
the construction work done under the cost-plus-fixed-fee contracts are exempt 
sm tax by reason of the provisions of section 8466 of the Internal Revenue 
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In connection with a contract similar to the one here involved, 
the Supreme Court of Alabama in the recent case of King & Boozer 
v. Alabama, decided on or about July 29, 1941, in holding that an 
Alabama privilege or license tax was not applicable to purchases of 
a cost-plus-a-fixed-fee contractor, the cost of which was to be 
borne by the Federal Government, concluded that the contractor was 
acting for the Government in the accomplishment of a governmental 
purpose and that his acts were all under the immediate and direct 
supervision of the governmental authorities, so that the burden of 
the tax fell directly and immediately upon the Federal Government. 

In line with the foregoing it would appear that the contractor 
here involved should be regarded as acting directly in behalf of the 
Federal Government so as to require the transmission of such tele- 
grams as may pertain to the work in question at Government rates 
rather than at commercial rates. Consequently, whether the cost 
of such telegrams is paid to the contractor by way of reimbursement 
cf his expenses or whether it is paid directly to the telegraph com- 
pany in accordance with the right reserved in article II, paragraph 
5, of the contract, as to which see decision of July 31, 1941, B~19052, 
21 Comp. Gen. 92, to you, the payment of any amount in excess of 
the established Government rate on such telegrams is not authorized. 

The voucher and accompanying papers are returned herewith. 


(B-19955) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—POSTAL SERVICE 
POSITIONS 


Positions appropriated for in the appropriation item “Post office stationery, 
equipment, and supplies,” act of May 31, 1941, the salaries of which were 
first specifically fixed at definite rates in the Postal Service Reclassification 
Act of 1925 and now are administratively fixed under a lump-sum appro- 
priation at definite rates in line with the 1925 statute, are in the Postal 
Service, and, accordingly, are excluded from the Classification Act of 1923, 
so that the salaries of said positions may not be adjusted under the act 
of August 1, 1941, providing a uniform within-grade salary-advancement plan 
for employees whose salary rates are fixed under the Classification Act 
of 1923. 


Acting Comptroller General Elliott to the Postmaster General, August 30, 1941: 
I have your letter of August 22, 1941, as follows: 


Certain employees of the field service of this Department are paid from the 
appropriation “Post office stationery, equipment and supplies,” their salaries 
having been fixed by section 9 of the act of February 28, 1925 (43 Stat. 1064). 
Your decision is requested as to whether these employees come within the 
provisions of the Ramspeck Act (Public, No. 200, 77th Cong.). 


Section 9 of the act of February 28, 1925, 43 Stat. 1064, cited in 
your letter, provides: 
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That the salary of requisition fillers and packers in the division of equipment 
and supplies shall be as follows: One foreman, $2,100 per annum; ten requisition 
fillers and nine packers at $1,800 each per annum. 

In annual appropriation acts for the Post Office Department en- 
acted subsequent to the quoted statute additional positions at specified 
salary rates have been authorized. The last appropriation act so 
providing for payment of specified positions of the class here involved 
was the act of January 26, 1927, 44 Stat. 1051, reading, in pertinent 
part, as follows: 

For expenses incident to the shipment of supplies, including hardware, boxing, 
packing, and the pay of employees in connection therewith in the District of 
Columbia at the following annual rates: Storekeeper, $2,650; foreman, $2,100; 
requisition fillers—ten at $1,800 each, one at $1,600, two at $1,200 each ; packers— 
nine at $1,800 each, one at $1,600, two at $1,200 each; and two chauffeurs, at 
$1,400 each ; in all, $67,750, 

Since that time the appropriation acts have not specified the rates, 
but, instead, have provided a lump-sum for payment of personnel of 
the class in question. 

The appropriation item, “Post office stationery, equipment, and sup- 
plies,” under the heading, “Office of the Fourth Assistant Postmaster 
General,” act approved May 31, 1941, Public Law 88, 55 Stat. 212, 
provides, among other things, “for expenses incident to the shipment 
of supplies, including hardware, boxing, packing, and not exceeding 
$62,300 for the pay of employees in connection therewith in the Dis- 
trict of Columbia.” See The Budget, 1942, page 896. It is understood 
that the involved employees are in the field service with place of duty, 
Washington, D. C.—it being pertinent to note in that connection that 
the appropriation for the “Office of the Fourth Assistant Postmaster 
General,” under which the mentioned appropriation item appears, is 
included under the general heading: “Field Service, Post Office 
Department.” 

The act of August 1, 1941, Public Law 200, 55 Stat. 613, amends 
section 7 of the original Classification Act of 1923, to provide a uni- 
form within-grade salary-advancement plan for employees whose 
salary rates are required to be fixed administratively at one of the 
rates within the salary ranges prescribed by section 18 of the act 
based on the allocation of the positions. 

Section 2 of the original Classification Act, 42 Stat. 1488, provides, 
in pertinent part, as follows: 

The term “position” means a specific civilian office or employment, whether 
occupied or vacant, in a department other than the following: Offices or 
employments in the Postal Service; * * * 

As hereinbefore indicated, the salaries of the positions mentioned in 
your letter were first specifically fixed at definite rates in the Postal 
Service Reclassification Act of February 28, 1925, and were later car- 
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ried at fixed rates in the annual Postal Service appropriation acts up 
to and including the act of January 26, 1927, supra. Thereafter, 
they were administratively fixed under a lump-sum Postal Service 
appropriation at definite rates corresponding with rates stated in the 
estimates on the basis of which the lump-sum appropriations were 
provided—the rates so administratively fixed appearing in line with 
the 1925 statute, and certain subsequent appropriation acts. In the 
light of the statutes above referred to, relating to the Postal Service, 
I am constrained to hold that the positions here involved are in the 
Postal Service and, accordingly, are excluded from the Classification 
Act, and that the salaries fixed for the employees so occupying said 
positions may not be adjusted by administrative action pursuant to 
the act of August 1, 1941, supra. In other words, the question 
presented is answered in the negative. 


(B-13341) 
STATE JURY SERVICE—POSTAL SERVICE 


The term “any employee of the United States” as used in the act of June 29, 
1940, relating to leave and compensation during jury service of Government 
employees, includes postmasters of all classes. 

In connection with the provision of the act of June 29, 1940, for crediting 
against compensation of Federal employees amounts received for jury 
service in State courts, postmasters may be administratively instructed to 
pay the net amounts due postal employees absent on account of such 
service and to show on the reverse side of the pay vouchers the pay roll in- 
formation required by 20 Comp. Gen. 279 as to days of service as juror 
and daily fee paid; amount received from State; etc. 

A report of absence on jury service in State courts should be required of third 
and fourth-class postmasters, and such postmasters should be required to 
account for the entire amount received from the State on account of such 
jury service to the extent that it is not in excess of the compensation 
payable to him by the United States; however, he should receive credit 
for an amount equivalent to that necessarily expended in the conduct of 
the affairs of his office during his absence, provided that such credit 
shall not exceed the amount payable to the postmaster by the United States 
as compensation for the period in question. 


Acting Comptroller General Elliott to the Postmaster General, September 3, 
1941: 


There was received from the Comptroller, Bureau of Accounts, 
Post Office Department, a letter dated May 1, 1941, as follows: 


Under date of November 22, 1940 the Comptroller General directed that the 
“Remarks” column of pay rolls and vouchers should set forth data, in substance 
as follows: 


Days of service as juror and daily fee paid. 

Amount received from State. 

Citation to certificate of deposit, number and date. 

If refundment be not made by the employee, a deduction should be 
made from the compensation due, and should be shown in column, 
“Other reductions”, with appropriate explanation in the “Remarks” 
column, along the lines set forth above. In support of every refund- 
ment or deduction there should be submitted a jury duty certificate 
signed by the clerk of the court. 
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Will you kindly advise if it will be satisfactory to your office if postmasters 
are instructed to pay the net amount due postal employees absent on account 
of jury service, and show the above information on the reverse side of the pay 
voucher, to be accompanied by jury service certificate signed by the clerk of 
the court in support of the deduction made. 

It is also requested that this office be advised whether any report of absence 
on account of jury service by third- and fourth-class postmasters should be 
made in connection with the compensation claimed in their quarterly accounts. 
This request is made due to the fact that third- and fourth-class postmasters 
employ substitutes during their absence. 


In response to the first question presented, you are advised that if 
it be considered administratively desirable to instruct postmasters to 
pay the net amount due to postal employees absent on account of jury 
service and to show the required information [20 Comp. Gen. 279] 
on the reverse side of the pay vouchers, this office will not object to 
such procedure. 

With respect to the second question presented, you are advised 
as follows: The act of June 29, 1940,- Public, 676, 54 Stat. 689, 
provides in pertinent part: 

That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or 
court of the United States shall not be diminished during the term of such 
jury service by reason of such absence, except as provided in section 3, nor 


shall such period of service be deducted from the time allowed for any leave 
of absence authorized by law. 
* * * * a * a 

Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as 
such employee may be absent on account of jury service in the court of any 
State any amounts which such employee may receive from such State on account 
of such jury service. 


The term “any employee of the United States” as used in this act 
is considered to be sufficiently broad and comprehensive to include 
postmasters of all classes. 

It is provided in section 418, Postal Laws and Regulations, 1940, 
that— 


In case of the sickness or unavoidable absence from his office of the post- 
master of any money-order post office, he may, with the approval of the Post- 
master General, authorize the chief clerk, or some other clerk employed therein, 
to act in his place, and to discharge all the duties required by law of such 
postmaster; * * *. 


“An absence on jury duty in a State or Federal court would appear to 
constitute an “unavoidable absence” within the meaning of that pro- 
vision. With respect to the absence of postmasters on annual leave, 
sick leave, leave without pay, etc., it is provided, among other things, 
in section 446, Postal Laws and Regulations, 1940, as follows: 


At post offices where the appointment of an assistant postmaster has not been 
specifically authorized by the department the postmaster shall designate one 
of the clerks to perform the duties of the postmaster during his absence. 


* * ” * ~ * * 
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3. Assistant postmasters at offices of the third and fourth classes may be 
selected without the approval of the department * * *. A member of the 
postmaster’s family or a surety on his bond may, if competent, be appointed 
assistant postmaster at a third- or fourtl-class office or designated to perform 
the duties of the postmaster during his absence. 


* * * * * a * 

6. The postmaster at an office of the third or fourth class may employ as 
clerks without expense to the department, in addition to the required assistant, 
such competent members of his family or other Persons, whether of legal age 
or not, as he may desire to have assist him. * 

In the case of a third-class post office, the postmasters are allowed 
specified sums for clerk hire. See section 1, act of February 28, 1925, 
43 Stat. 1053, 39 U.S. C. 81. If the amount thus provided be sufficient 
to care for the normal needs of the office, and, in addition, to provide 
adequate service during the period of any absence of the postmaster, 
including ‘absence on jury duty in a State court, it would appear 
that the funds should be used for that purpose. Under such cir- 
cumstances, the postmaster would receive his regular salary and 
would not be required to disburse any of his own funds for employ- 
ment of a substitute to serve during his absence. In other words, 
his compensation would not “be diminished during the terms of such 
jury service by reason of such absence” within the meaning of sec- 
tion 1 of the act of June 29, 1940, and, accordingly, under the terms 
of section 3 thereof it would be necessary to credit against the 
amount of compensation payable by the United States, any amounts 
which such employee may receive from the State on account of such 
jury service, subject, of course, to the rule stated in 20 Comp. 
Gen. 209. 

However, postmasters at third-class offices are required to pay 
from their own funds for any necessary clerk hire in addition to that 
provided by the act of February 28, 1925, supra. In this connection 
attention is invited to the “Note” which follows section 445 (4), 
Postal Laws and Regulations, 1940, as follows: 

There is no appropriation from which an additional allowance may be granted 
for clerk hire at a third-class office on account of the postmaster’s absence. 
Therefore, any leave granted such a postmaster is conditioned upon the dis- 
bursement from his salary of sufficient funds to insure proper assistance being 
employed in the post office during his absence. 

It follows that if additional clerk hire be made necessary by the 
absence of the postmaster on jury duty in a State court, the payment 
therefor by him would result in a diminution of his compensation 
“during the term of such jury service by reason of such absence.” 
Accordingly, such postmaster should be required to refund, or in 
the absence of a refund, there should be deducted from the amount 
of compensation payable to him only the difference between the 
amount required to be paid for necessary clerk hire during the period 
of his absence and the amount received by him from the State for 
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the jury service. Of course, this presupposes that the amount 
received by the postmaster for jury service does not exceed the com- 
pensation received by him for such period from the United States 
as postmaster. For reasons set forth in decision of October 24, 
1940, 20 Comp. Gen. 209, to the Secretary of State, if the compensa- 
tion received for State jury service exceeds the compensation received 
from the United States, the employee may be permitted to retain 
the difference. However, in all cases where the amount received as 
compensation from the United States is equal to, or in excess of, the 
sum received for State jury service the employee is required, under 
the plain terms of section 3 of the act, to account for the entire 
amount received from the State; and, in connection with such 
accounting, may be permitted to retain only a sum sufficient to reim- 
burse him for the amount which he is required to pay from his own 
funds for necessary clerk hire during the period of absence—thereby 
satisfying the requirement of section 1 of the act, that the compensa- 
tion will not be diminished. Of course, such sum to be allowed as 
reimbursement for clerk hire may not exceed the amount of the 
postmaster’s compensation from the United States. 

With respect to postmasters of fourth-class offices it is understood 
that when they are absent for any reason, whether on account of 
jury service or otherwise, they are required to leave the office in 
charge of a competent and duly appointed substitute, and to pay 
from their own funds any compensation received by the substitute. 
Accordingly, as in the case of third-class postmasters, the fourth- 
class postmasters should be required to account only for the difference 
between the amount necessary to be expended from personal funds 
for clerk hire and the amount received from the State for the jury 
service. 

You are advised, therefore, in response to the second question 
presented, that a report of absence on account of jury service in 
State courts of third- and fourth-class postmasters should be re- 
quired ; that in connection with such report the postmaster involved 
should be required—except in cases where the jury service compen- 
sation exceeds the compensation payable by the United States—to 
account for the entire amount received from the State, but that in 
turn he should receive credit for an amount equivalent to that neces- 
sarily expended in the conduct of the affairs of the office during his 
absence—provided, of course, that no stich credit shall exceed the 
amount payable to the postmaster by the United States as compensa- 
tion for the period in question. 
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(B-18688) 


TRANSPORTATION—DEPENDENTS—DELAYED TRAVEL—ILLNESS 
EN ROUTE 


Where the travel by Army transport, in connection with a change of station, 
of an Army officer's wife and two minor children was interrupted by the 
official action of a port surgeon in ordering the removal of one of the 
children from the transport because the child had contracted a contagious 
disease, and the use of rail transportation to complete the travel to the 
officer’s new station was necessitated by the discontinuance of transport 
service for dependents, the officer may be reimbursed the commercial cost 
of the rail transportation. 


Assistant Comptroller General Elliott to Lt. Col. W. M. Dixon, United States 
Army, September 4, 1941: 


There has been considered your letter of June 30, 1941, requesting 
a decision whether you are authorized to pay a voucher, enclosed 
therewith, in favor of Maj. George C. Stewart (Inf.), G. S. C., 
United States Army, covering his claim for reimbursement of the 
commercial cost of transportation of his dependents (wife and two 
minor sons) from San Francisco, Calif., to Washington, D. C. The 
facts and circumstances forming the basis of this officer’s claim are 
set out in the second paragraph of your letter as follows: 


From the information furnished with this voucher, it appears that the offi- 
cer was relieved from duty at Schofield Barracks, T. H., and assigned to duty 
at Fort Benning, Georgia. He was directed to proceed by Army transport 
from Honolulu, T. H., to New York, N. Y., via Panama Canal. This officer, 
while on leave of absence, was relieved from assignment at Fort Benning, 
Georgia, and assigned to duty at Washington, D. C. It appears that upon 
arrival at San Francisco, California, that a minor son, Michael J. Stewart, 
age 7, contracted measles and that it was necessary for the officer’s wife, the 
mother of the child, to accompany the child to Letterman General Hospital. 
Another child, John P. Stewart, age 11, also accompanied the mother. The offi- 
cer and his other son, George C. Stewart, age 16, traveled by transport from 
San Francisco, California, to New York, N. Y. At the time of release from 
the hospital, travel of dependents by transport thru the Panama Canal had 
been barred by the War Department. The voucher shows that dependents 
traveled from San Francisco, California, to Washington, D. C., between the 
dates of May 21 and May 25, 1941. 


A letter to The Adjutant General from Major Stewart, dated 
June 2, 1941, is as follows: 


Subject: Authority to Draw Rail Transportation for Dependents. 


1. Special Order 58, Headquarters Hawaiian Department, directed my travel 
from Honolulu, T. H., to Fort Benning, Georgia, and specified that travel be 
by Army transport from Honolulu, T. H., to New York. 

a. By order of the port surgeon, my family was removed from the transport 
at San Francisco, California, because of measles contracted by my youngest 
son. I completed the voyage to New York. 

b. After my arrival in New York and prior to reporting for duty at Fort 
Benning, Georgia, new orders (paragraph 26, Special Order 109, War Depart- 
ment, May 10, 1941) were issued directing me to report for duty in the Office 
of the Chief of Staff, Washington, D. C. 

c. My family completed the journey to Washington, D. C., traveling by rail 
from San Francisco, California, and arriving here April 25, 1941. 

d. No travel by Army transport from San Francisco to New York was avail- 
able after the date of the removal of my family from the transport in San 
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Francisco. This was due to the suspension of Intercoast Army Transport 
Service. 

2. It is requested that my orders be amended so as to authorize me to draw 
transportation by rail for my wife and two sons from San Francisco, Califor- 
nia, to Washington, D. C. 


There was submitted with the foregoing letter a copy of a certifi- 
cate executed by the transport surgeon, U. S. A. T. Hunter Liggett, 
under date of April 12, 1941, which reads as follows: 

This is to certify that Michael J. Stewart, age seven years, son of Major 
George C. Stewart, Infantry, contracted measles aboard the U. 8S. A. T. Hunter 
Liggett while in Port at San Francisco. 

Patient was removed from the transport and isolated in Letterman General 
Hospital by order of the port surgeon. It was necessary for the mother to 
accompany the child for its supervision and care. 

Paragraph 7 of Army Regulations No. 30-1150 and paragraph 
5-a of Army Regulations No. 615-250, provide, respectively, as 
follows: 
7. Quarantine.—The transport surgeon will carefully observe quarantine reg- 
ulations at home and foreign ports and at infected ports will take the necessary 
precautions to prevent the embarkation of infected persons or property. He 
will personally examine all persons coming aboard at infected ports who are 
unprovided with health certificates by proper authority and will recommend 
in writing to the commanding officer of troops such action as may be necessary 
to avoid infection of the ship. 

5. Physical inspection prior to embarkation.—a. General.—All persons au- 
thorized to embark on a transport for passage beyond the sea will be physi- 
cally inspected by a medical officer within 48 hours prior to embarkation. 

(1) Purpose.—(a) The principal object of conducting such an inspection is 
to detect any cases of communicable diseases, in order that the persons afflicted 
therewith may be prevented from going aboard a transport when the inspecting 
officer deems their presence on board a menace to the health of the command. 

(b) No person considered inimical to the health of the command will be 
permitted to proceed overseas. All such cases should be detained and disposed 
of at their stations before being allowed to depart for the port of embarkation. 

(c) Cases discovered en route to or at the port of embarkation will be 
disposed of before embarkation. 

It appears that the overland travel by the dependents was necessi- 
tated by the authorized action of Government officers, first, in re- 
fusing to allow the officer’s youngest son to continue the journey 
by the otherwise available transport, and secondly, by the discon- 
tinuance of transport service. The officer was entitled to transpor- 
tation for his dependents and, subject to the condition that the cost 
of the Government be not increased because of unreasonable delay 
for personal convenience, the dependents could have traveled to the 
new station at Government expense at any time before the officer’s 
station was again changed. The delayed travel in this case was not 
for personal convenience but was caused by the Government, acting 
through its duly authorized agents. 

Accordingly, the voucher covering commercial cost of transporta- 
tion of the wife and two sons of Major Stewart, from San Francisco, 
Calif., to Washington, D. C., is returned herewith and you are author- 


ized to make payment thereon, if otherwise correct. 
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(B-18981) 
CONTRACTS—PA YMENTS—WITHHOLDING—NONPAYMENT OF WAGES 


The Davis-Bacon Act, as amended, requiring that certain Government contracts 
contain a stipulation that there may be withheld from the contractor sums 
sufficient to pay laborers, etc., “the difference between the rates of wages 
required by the contract to be paid * * * and the rates of wages 
received * * * and not refunded to the contractor * * *,” does not 
authorize the withholding of payments to contractors by the contracting 
officer and the payment of claims of laborers, etc., by the Comptroller 
General therefrom where the contractor has failed to pay any amount 
to such laborers, etc., as distinguished from a case where payment has been 
made but at a rate less than that required by the contract. 


Acting prmaiceties General Elliott to the Secretary of Labor, September 5, 


There has been considered a letter of July 18, 1941, from the 
Solicitor, Department of Labor, as follows: 


In the interest of discharging its duties under the Davis-Bacon Act and the 
Copeland (Kick-back) Act, the Department of Labor is conducting a survey of 
the official action taken under these two acts by various governmental depart- 
ments with a view to coordinating the efforts of such departments toward a 
fuller realization of the purposes of this legislation. In general, the legislation 
provides criminal penalties and administrative sanctions through withholding 
of funds and blacklisting where contractors on Federal public works fail to pay 
workers the complete wage based on rates predetermined by the Secretary of 
Labor. Major functions in this legislative scheme are conferred upon the 
Comptroller General, and it is the purpose of this letter (1) to bring to your 
attention certain decisions of the Comptroller General disclosed by our survey, 
which we do not believe to be consonant with the letter or intent of the two 
acts mentioned; (2) to suggest certain changes in future practice if they are 
agreeable to you; and (3) to indicate briefly the reasons why we believe these 
changes should be adopted. 

Certain contracting agencies have recommended the withholding of funds 
from contractors to require payment to the contractors’ employees of the wages 
stipulated in their contract pursuant to the Davis-Bacon Act. In due course, 
the Comptroller General has considered each case and allowed or denied the 
claims, accompanying each decision with a written opinion. Certain of these 
decisions which bave come to our attention seem to adopt a strained construction 
of the acts involved. 

In several claims against the Thomas L. Dawson Co. and the Mutual Con- 
struction Company, where the Public Buildings Administration had recom- 
mended the withholding of funds, several claimants admittedly had received no 
payment from the contractor. In these cases involving claims made by 
employees, the General Accounting Office ruled: 

“However, inasmuch as the record clearly indicates that you failed to receive 
payment of any portion of the wages earned during the period covered by your 
claim, and since it is apparent, therefore, that the amount withheld for your 
benefit does not represent the difference between the rate of wayes required by 
the contract to be paid and the rate of wages actually received by you, it 
necessarily follows that there is not for application to the instant case the con- 
tract stipulation, pursuant to the statute, authorizing the withholding from the 
contractor of amounts sufficient to pay employees the ‘difference’ between the 
‘rates of wages’ required by the contract to be paid and the ‘rates of wages 
received’ by such employees. 

“In view of the foregoing, the withholding by the contracting officer of the 
contractor’s money to cover your claim was not authorized by the Davis-Bacon 
Act, and consequently, under the provisions of section 3 of such act, this office 
is without authority to approve payment of any portion of the sum so improperly 
withheld. 

“Accordingly, your claim must be, and is, disallowed.” 

The claimant was then referred to his right to bring direct action against the 
employer and surety under the Miller Act. Since the reasoning of this decision 
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has been used verbatim in at least nine other cases, it seems appropriate to 
state our reasons for believing that the basis of the decision does not fully reflect 
the policy or letter of the legislation. 

It appears to us proper, in construing the provisions of the Davis-Bacon Act, 
‘to consider the several provisions as a whole. After stating that advertised 
specifications shall contain a schedule of minimum wages to be paid various 
classes of mechanics as predetermined by the Secretary of Labor, the act re- 
quires that every contract based upon these specifications shall contain a 
stipulation 

“1. That the contractor * * * shall pay all mechanics and laborers 
* * * unconditionally and not less often than once a week, the full amounts 
accrued at time of payment computed at wage rates not less than those stated 
in the advertised specifications, regardless of any contractual relationship which 
may be alleged to exist between the contractor * * * and such laborers and 
mechanics * * *; 

“2. That there may be withheld from the contractor so much of accrued pay- 
ments as may be considered necessary by the contracting officer to pay to la- 
borers and mechanics employed by the contractor or any subcontractor on the 
work the difference between the rates of wages required by the contract to be 
paid laborers and mechanics on the work, and the rates of wages received by 
such laborers and mechanics and not refunded to the contractor, subcontractor, 
or their agents.” 

Section 3 (a) of the act then states: 

“The Comptroller General of the United States is hereby authorized and 
directed to pay directly to laborers and mechanics from any accrued payments 
withheld under the terms of the contract any wages found to be due laborers and 
mechanics pursuant to this Act. * * *” 

The provision for withholding funds “considered necessary by the contracting 
officer” is thus seen to offer merely the basis upon which the Comptroller Gen- 
eral is directed to pay directly to laborers and mechanics “any wages found to 
be due” them in pursuance of the contractor’s obligation to pay “the full amounts 
accrued at time of payment.” It, therefore, seems clear that this legislation was 
intended to protect not only the laborer or mechanic who had received part of 
the compensation to which he was entitled, but also the worker whose position 
was even worse because he had received none of the wages due him. 

This construction is further supported by a consideration of the arithmetical 
formula for determining the amounts to be withheld and paid directly to the 
employees. It is first worth noting that even by the arithmetical formula, a 
sum minus nothing will produce a remainder, thus technically representing a 
“difference.” But it is not well to assume that the legislature was concerned 
with such technicalities in seeking to stamp out the “kick-back racket.” That 
this was the evil Congress sought to eliminate is evidenced not only by the 
extensive committee hearings but also by the committee’s change of the first 
draft from “the difference between the rates of wages required to be paid 
* * * and the rates of wages actually paid” to “the difference between the 
rates of wages required by the contract to be paid * * * and the rates of 
wages received * * * and not refunded to the contractor * * *.” 

To sum up, three simple illustrations would seem to support the reasoning 
we have used: 


Statutory | Amount re-| Amount re-| Claim to be 
minimum ceived funded allowed 


$40 $40 $15 
$40 25 0 
0 0 





In case #1, the laborer is clearly entitled to a claim of $15. In case #2, 
he is also entitled to $15 even though one figure in the formula is a zero; and 
the Comptroller General has so ruled. In case #3, the evil perpetrated by the 
employer is even worse; and Congress clearly had this case in mind. BHven 
by the arithmetical formula, $40 minus 0 plus 0 equals $40 and there would, 
therefore, seem to be no basis upon which the claim should be disallowed. 
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The provisions for direct administrative relief should be liberally construed 
since individual workmen are seldom prepared or willing to resort to formal 
litigation. In fact, it was brought out in the Senate Hearings that attorneys 
advised exploited workmen that they “stay out of court.” Denying adminis- 
trative relief to these claimants and reference to their rights under the Miller 
Act would thus run contrary to the very purpose of the Davis-Bacon Act. A 
complete explanation of the reason why Congress required direct payment by 
the Comptroller General to the claimant is the experience under the former 
Davis-Bacon Act. Under that act, the Board of Labor Review of the Federal 
Emergency Administration of Public Works ordered a contractor to pay the 
workers the difference between the $0.80 paid for “apprentice” and the $1.10 
rate required under the “carpenter” classification. The contractor offered said 
sums to the workmen; but on this threat to blackball every man who accepted 
it, none took the money. 

It has been asserted that from an administrative standpoint the payment of 
some amount of wages is necessary to a conclusive determination that the 
claimant is in fact an employee, but it would seem that the expert investigators 
of the contracting agency could supply reliable evidence on this point. And 
in the actual cases, the claimants were admitted by all parties to have been 
employed as laborers or mechanics by the contractor. 

For the reason that laborers and mechanics are hardly able to do more than 
present the facts of their cases and since the decisions of the Comptroller Gen- 
eral are so important in setting the standards of enforcement for contractors, 
workers, and the numerous agencies associated in this effort, it is urged that 
the General Accounting Office reexamine the basis of these decisions. A mem- 
ber of this office will be very glad to discuss this question with you in greater 
detail, if you believe that would be helpful. 


So far as here pertinent the Davis-Bacon Act, as amended August 
30, 1935, 49 Stat. 1011, provides as follows: 


That the advertised specifications for every contract in excess of $2,000, to 
which the United States or the District of Columbia is a party, for construction, 
alteration, and/or repair, including painting and decorating, of public buildings 
or public works of the United States or the District of Columbia within the 
geographical limits of the States of the Union or the District of Columbia, and 
which requires or involves the employment of mechanics and/or laborers shall 
contain a provision stating the minimum wages to be paid various classes of 
laborers and mechanics which shall be based upon the wages that will be deter- 
mined by the Secretary of Labor to be prevailing for the corresponding classes 
of laborers and mechanics employed on projects of a character similar to the 
contract work in the city, town, village, or other civil subdivision of the State 
in which the work is to be performed, or in the District of Columbia if the 
work is to be performed there; and every contract based upon these specifica- 
tions shall contain a stipulation that the contractor or his subcontractor shall 
pay all mechanics and laborers employed directly upon the site of the work, 
unconditionally and not less often than once a week, and without subsequent 
deduction or rebate on any account, the full amounts accrued at time of pay- 
ment, computed at wage rates not less than those stated in the advertised 
specifications, regardless of any contractual relationship which may be alleged 
to exist between .the contractor or subcontractor and such laborers and 
mechanics, and that the scale of wages to be paid shall be posted by the con- 
tractor in a prominent and easily accessible place at the site of the work; and 
the further stipulation that there may be withheld from the contractor so much 
of accrued payments as may be considered necessary by the contracting officer 
to pay to laborers and mechanics employed by the contractor or any subcon- 
tractor on the work the difference between the rates of wages required by the 
contract to be paid laborers and mechanics on the work and the rates of wages 
received by such laborers and mechanics and not refunded to the contractor, 
subcontractors, or their agents. 

Sec. 2. Every contract within the scope of this act shall contain the fur- 
ther provision that in the event it is found by the contracting officer that any 
laborer or mechanic employed by the contractor or any subcontractor directly 
on the site of the work covered by the contract has been or is being paid a rate 
of wages less than the rate of wages required by the contract to be paid, as 
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aforesaid, the Government may, by written notice to the contractor, terminate 
his right to proceed with the work or such part of the work as to which there 
has been a failure to pay said required wages and to prosecute the work to 
completion by contract or otherwise, and the contractor and his sureties shall 
be liable to the Government for any excess costs occasioned the Government 
thereby. 

Sec. 3. (a) The Comptroller General of the United States is hereby authorized 
and directed to pay directly to laborers and mechanics from any accrued pay- 
ments withheld under the terms of the contract any wages found to be due 
laborers and mechanics pursuant to this act; and the Comptroller General of 
the United States is further authorized and is directed to distribute a list to all 
departments of the Government giving the names of persons or firms whom he 
has found to have disregarded their obligations to employees and subcontrac- 
tors. No contract shall be awarded to the persons or firms appearing on this 
list or to any firm, corporation, partnership, or association in which such persons 
or firms have an interest until three years have elapsed from the date of publi- 
cation of the list containing the names of such persons or firms. 

(b) If the accrued payments withheld under the terms of the contract, as 
aforesaid, are insufficient to reimburse all the laborers and mechanics with 
respect to whom there has been a failure to pay the wages required pursuant 
to this act, such laborers and mechanics shall have the right of action and/or 
of intervention against the contractor and his sureties conferred by law upon 
persons furnishing labor or materials, and in such proceedings it shall be no 
defense that such laborers and mechanics accepted or agreed to accept less 
than the required rate of wages or voluntarily made refunds. [Italics 
supplied. ] 

In the application of said act to particular cases this office has 
disallowed claims of laborers and mechanics for payment, from funds 
‘withheld by the contracting officer, of wages apparently owed by the 
contractor, when it appeared no wages had been paid to such persons 
by the contractor during the period involved, as distinguished from 
cases wherein the contractor had made payments to laborers and 
mechanics but at wage rates less than those required by the contract 
to be paid, or cases wherein proper wage rates had been paid but 
refund of a portion thereof had been required by the contractor, 
ete. The view of the Solicitor of the Department of Labor appears 
to be that the cases are indistinguishable, within the meaning of the 
Davis-Bacon Act, as amended, and that this office should make direct 
payment, from funds withheld, to laborers and mechanics who had 
received no amounts from contractors as well as to those who had 
received payments at lower rates of wages than those required by the 
contract to be paid or who had received proper rates but had been 
required to refund a portion thereof. 

That the provisions of the Davis-Bacon Act,.as amended, are not 
free from ambiguity is conceded, but this matter was carefully con- 
sidered at the time the settlements in question issued and it was 
concluded, in the light of the language employed in the act and 
what appeared to be the intention of the Congress, that this office 
was not authorized to make payments direct. to laborers and mechan- 
ics in those cases where the alleged dereliction of the contractor had 
been not the payment of a wage rate less than that required by the 
contract but a failure to pay any amount to such laborers and 
mechanics. 
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It will be observed that the payments which the act authorizes 
this office to make must be made “from any accrued payments with- 
held under the terms of the contract.” Contracts subject to and in- 
corporating the provisions of the Davis-Bacon Act, as amended, 
authorize the withholding from accrued payments of only “the dif- 
ference between the rates of wages required by the contract to be 
paid laborers and mechanics on the work and the rates of wages 
received by such laborers and mechanics and not refunded to the 
contractor, subcontractors, or their agents.” 

While it may be, as urged by the Solicitor, that the failure of a 
contractor to pay any amount of wages “technically” represents 
a “difference,” it would not appear to represent a “difference” within 
the meaning of the act, as such a construction would not be con- 
sonant with the words “rates of wages received,” which clearly indi- 
cate that some rate of wage must have been received. 

There was considered the legislative background of the Davis- 
Bacon Act, as amended, in order clearly to ascertain the intent of 
the Congress, but nothing was found indicating an intention of the 
Congress to protect laborers against the refusal or failure of contrac- 
tors to pay them any wages for labor performed, except to the extent 
of their remedy against the contractor’s bond. See the act of August” 
24, 1935, 49 Stat. 793. And, of course, unpaid laborers and mechanics 
may enforce their valid claims against contractors in local courts. 
The entire legislative history of the said act indicates that the Con- 
gress was concerned primarily with the maintenance of wage rates 
and that it was the intention of the Congress to require the payment 
of prevailing wage rates and to protect laborers and mechanics 
against an unscrupulous contractor who might, by reason of their 
economic necessity, require them to agree to work for a lesser rate 
or to refund a portion of the amount paid them at proper rates, 
under such circumstances that they might not otherwise be able 
jegally to enforce their claims for the balance due computed at the 
prevailing rates. 

Furthermore, there should not be overlooked the fact that it is 
the natural right of a contractor to select its employees, to negotiate 
with them as to the conditions of their employment and the compensa- 
tion to be paid therefor, to insist upon a judicial determination of 
claims of employees and to present, in court, any legal defense thereto 
that it may have. While this right is subject to the supreme power 
of the sovereign, in the exercise of its. constitutional authority, to 
legislate with respect to such matters or to prescribe, by virtue of a 
statute carried into a contract and thereby made a matter of agree- 
ment between a contractor and the Government, the conditions upon 
which it will permit work to be done on its behalf, Atkin v. Kansas, 
191 U. S. 207, it is a settled principle of law that statutes in deroga- 
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tion of natural rights are to be strictly construed and are not to be 
extended by construction to matters not clearly and expressly in- 
cluded therein, particularly where such statutes are penal in nature. 
Such principle would appear to be equally applicable in the case of a 
contract under which a contractor, in effect, relinquishes such natural 
rights. Also, it is to be noted that the language used in these contracts 
incorporating the provisions of the Davis-Bacon Act, as amended, 
is that of the Government and not the contractor. It is well settled 
that where a contract is ambiguous it will be construed most strongly 
against the party employing the words concerning which doubt arises. 
Bijur Motor Lighting Co. v. Eclipse Machine Co., 237 Fed. 89. But, 
aside from these considerations and notwithstanding any justification 
there may be from an administrative standpoint for giving a liberal 
construction to the act here involved, this office cannot, in perform- 
ing its duties under the said act, disregard the legal rights of a con- 
tractor and thereby jeopardize the interests of the United States. It 
must be apparent that were this office to adjudicate claims of laborers 
and mechanics to whom no wages had been paid and use funds other- 
wise due the contractor to make payments based upon such adjudica- 
tions—a procedure not clearly authorized by the act—it well might 
result in a direct loss to the Government by reason of eventually 
having to pay the amounts involved to the contractor notwithstanding 
the previous payments made by the Government to the laborers. 
Under the circumstances, I do not feel warranted in adopting the 
construction of the act urged by your Solicitor. 


(B-19959) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—POST OFFICE 
DEPARTMENT CUSTODIAL EMPLOYEES 






The salary rates of custodial employees of the Post Office Department are re- 
quired to be fixed in accordance with the Classification Act of 1923, as 
amended, and, therefore, the act of August 1, 1941, providing a uniform 
within-grade salary-advancement plan for employees whose salary rates 
are fixed under the Classification Act, is applicable to such employees. 


Acting Comptroller General Elliott to the Postmaster General, September 5, 
1 












I have your letter of August 27, 1941, as follows: 


Your decision is requested as to whether the Automatic Promotion Act, Pub- 
lic, No. 200, knawn as the Ramspeck Act, applies to any of the classes of cus- 
todial employees assigned to duties in connection with the operation and main- 
tenance of public buildings under the jurisdiction of the Post Office Department. 

As bearing upon the question mention is made of your decisions of December 
11, 1934, and October 5, 1936, and to the statutes codified as section 832 of title 
39, United States Code, 1934 edition, employees of the custodial service (except 


charwomen and charmen) being by such legislation placed upon the 40-hour 
week basis. 
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Section 1 of the act of February 28, 1925, 43 Stat. 1053, entitled 
“An act reclassifying the salaries of postmasters and employees of the 
Postal Service, readjusting their salaries and compensation on an 
equitable basis, increasing postal rates to provide for such readjust- 
ment, and for other purposes” [italics supplied], provides in pertinent 
part as follows: 

That on and after January 1, 1925, postmasters and employees of the Postal 
Service shall be reclassified and their salaries and compensation readjusted, 
except as otherwise provided as follows: 

The act specifically classifies for salary purposes all of the various 
classes of postal employees to whom the law was intended to relate. 
There is not included in the act any general provision authorizing the 
Postmaster General to fix the salary rates of other employees in the 
Postal Service not mentioned in the act. Employees of the Custodial 
Service of the Post Office Department are not included within the 
purview of the statute. In fact, these employees were not then under 
the Post Office Department. They were transferred from the Treas- 
ury Department to the Post Office Department by Executive Order 
No. 6166, dated June 10, 1933. 

In decision of December 11, 1934, 14 Comp. Gen. 448, 449, it was 
held as follows: 

The positions transferred from the Treasury Department to the Post Office 
Department under the above-mentioned Executive order remained subject to the 
schedule of salary rates prescribed by the Classification Act of 1923, as amended 
by the Welch Act of May 28, 1928, 45 Stat. 776, and the Brookhart Salary 
Act of July 3, 1930, 46 Stat. 1004. Also, any new positions created in the same 
unit, the salaries of which are payable under the appropriation “Operating 
force” for public buildings under the Post Office Department—except positions 
in the “mechanical labor force” within the proviso to the appropriation item, 
which are subject to the 40-hour week provision, section 23 of the act of 
March 28, 1934, 48 Stat. 522—are subject to the terms and conditions of the 
Classification Act, as amended, applicable to the field service. See section 3 of ° 
the Welch Act and section 2 of the Brookhart Salary Act, supra. In other words, 
the status as to salary, classification, etc., of the employees in the Custodial 
Service in .post-office buildings was in no way changed by the transfer of 
said service from the Treasury Department to the Post Office Department. 

No provision of law has been enacted subsequent to the quoted 
decision which may be regarded as authorizing the Postmaster Gen- 
eral to fix the salary rates of custodial employees of the Post Office 
Department either under the Postal Service Reclassification Act of 
February 28, 1925, supra, or otherwise without regard to the Classi- 
fication Act of 1923 as amended. The act of August 14, 1935, 49 Stat. 
650, regulating the hours of work of postal employees expressly in- 
cluded employees of the Custodial Service of the Post Office Depart- 
ment within its terms, but it has been held that this statute is one 
to regulate the hours of work of employees and is not a pay statute. 
15 Comp. Gen. 175;.id. 299. In decisions of April 23, 1936, 15 Comp. 
Gen. 937, October 5, 1936, 16 id. 331, and October 18, 1939, 19 id. 445, it 
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was recognized that the hours of work and leave of absence of 
custodial employees of the Post Office Department were controlled by 
the laws applicable to employees of the Postal Service, but in each 
of these decisions attention was directed to the decision of December 
11, 1934, 14 Comp. Gen. 448, above quoted, holding that for salary 
purposes the employees were within the scope of the Classification 
Act of 1928, as amended. That is, it has been held consistently that 
the salary rates of the custodial employees of the Post Office Depart- 
ment are required to be fixed in accordance with the terms of the 
Classification Act of 1923, as amended. 

The salaries of these employees are paid, not from any Postal 
Service appropriation, but from the appropriation item “Operating 
force” appearing under the general heading “Public Buildings, Main- 
tenance, and Operation,” in the act making appropriations for the 
Post Office Department. See the act of May 31, 1941, Public Law 
88, 55 Stat. 212. It is noted that the estimates on the basis of which 
the appropriation was provided show that the salaries of the custodial 
force are fixed administratively in grades or salary ranges prescribed 
by the Classification Act of 1923. See page 898 of The Budget for 
1942. 

The records of this office disclose that the salaries of the custodial 
employees are fixed at rates prescribed by the Classification Act of 
1923, as amended, with steps of $60 in the lower grades and $100 
in the higher grades. 

The act of August 1, 1941, Public Law 200, 55 Stat. 613, amends 
section 7 of the Classification Act of 1923, as amended, to provide a 
uniform within-grade salary-advancement plan for employees whose 

salary rates are required to be fixed administratively at one of the 
’ rates within the salary ranges prescribed by section 13 of the act 
based on the allocation of the positions. 

Section 2 of the original Classification Act, 42 Stat. 1488, provides, 
in pertinent part, as follows: 





The term “position” means a specific civilian office or employment, whether - 
occupied or vacant, in a department other than the following: Offices or employ- 
ments in the Postal Service; * * * 

However, the term “employments in the Postal Service” does not 
include all employments under the Post Office Department; and it 
has been held that the exception referred to relates to positions in 
the Postal Service the salary rates for which were fixed in the Postal 
Service Reclassification Act of 1925, supra, or in other statutes ap- 
plicable to the Postal Service. See decision of August 30, 1941, 
B-19955, 21 Comp. Gen. 189, to you, relating to positions of fillers and 
packers in the Division of Equipment and Supplies. 
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Answering specifically the question presented in your letter, supra, 
I have to advise that the act of August 1, 1941, Public Law 200, does 
apply to all classes of custodial employees of the Post Office De- 
partment whose salary rates, as hereinbefore shown, are required 
to be fixed in accordance with the Classification Act of 1923, as 
amended. 


(B-19688) 
COMPENSATION—RATES—CANAL ZONE DIFFERENTIAL 


Where, by Executive Orders No. 8719 and No. 8812, issued pursuant to statutory 
authority, the President has suspended compliance with “the provisions 
of the sections” of the appropriation acts therein mentioned, the effect is 
to suspended compliance with the provisions in said sections with respect 
to permissive action which may be taken by the administrative office 
as well as the mandatory provisions, notwithstanding the administrative 
motives in recommending the issuance of the Executive orders may have 
been otherwise. 

While Executive Orders No. 8719 and No. 8812 suspend compliance with the 
provisions of the appropriation acts therein mentioned with respect to 
payment of a compensation differential to employees in the Canal Zone, 
the act of August 24, 1912, authorizing payment of such a differential to 
employees of the Panama Canal not to exceed 25 percent of the salaries 
paid for the same or similar services for the Government in the continental 
United States, remains unchanged, and this differential may be extended 
by administrative action to all employees of the Government in the Canal 
Zone whose salary rates are not otherwise specifically fixed by law. 

The compensation differential of not to exceed 25 percent which may be paid 
to Government employees in the Canal Zone is not required to be based 
on the minimum salary rate of the grade in which an employee’s position 
is allocated, but may be based on any salary rate of such grade properly 
fixed for the particular employee. 

Where the addition of the maximum compensation differential of 25 percent 
authorized for Government employees in the Canal Zone results in a 
salary rate which falls between two authorized classification act rates, 
the resulting salary rate may not be advanced to the next higher classifi- 
eation act rate, but, if it be considered administratively desirable to fix 
total salary rates of such employees at a classification act rate, rather 
than at an odd rate, the amount of the differential may be limited to an 
amount necessary to accomplish that result. 


Acting Comptroller General Elliott to the Secretary of War, September 6, 1941: 

The Director of Personnel, Civilian Personnel Division, War De- 
partment, has submitted for my consideration the matter presented 
in his letter of August 2, 1941, as follows: 


1. Section 6, title I, of the Naval Appropriation Act, 1941, Public, No. 588; 
section 7 of the Military Appropriation Act, 1941, Public, No, 611; and section 
2 of the War Department Civil Appropriation Act, 1941, Public, No. 653, all of 
the 76th Congress, provide for certain restrictions and permissive actions per- 
taining to the services of civilian personnel on the Canal Zone. The wording 
of these three sections is identical. Using Public, No. 611, as an example, the 
wording of section 7 is: 

“Sec. 7. No part of any appropriation contained in this act shall be used 
directly or indirectly after May 1, 1941, except for temporary employment in 
case of emergency, for the payment of any civilian for services rendered by him 
on the Canal Zone while occupying a skilled, technical, clerical, administrative, 
executive, or supervisory position unless such person is a citizen of the United 
States of America or of the Republic of Panama: Provided, however. (1) That, 
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notwithstanding the provision in the act approved August 11, 1939 (53 Stat. 
1409), limiting employment in the above-mentioned positions to citizens of the 
United States from and after the date of the approval of said act, citizens of 
Panama may be employed in such positions; (2) that at no time shall the 
number.of Panamanian citizens employed in the above-mentioned positions ex- 
ceed the number of citizens of the United States so employed, if United States 
citizens are available in continental United States or on the Canal Zone; (3) 
that nothing in this act shall prohibit the continued employment of any person 
who shall have rendered fifteen or more years of faithful and honorable service 
on the Canal Zone; (4) that in the selection of personnel for skilled, technical, 
administrative, clerical, supervisory, or executive positions, the controlling factors 
in filling these positions shall be efficiency, experience, training, and education ; 
(5) that all citizens of Panama and the United States rendering skilled, techni- 
eal, clerical, administrative, executive, or supervisory service on the Canal 
Zone under the terms of this act (a) shall normally be employed not more 
than forty hours per week; (b) may receive as compensation equal rates of 
pay based upon rates paid for similar employment in continental United States 
plus 25 per centum; (6) this entire section shall apply only to persons employed 
in skilled, technical, clerical, administrative, executive, or supervisory positions 
on the Canal Zone directly or indirectly by any branch of the United States 
Government or by any corporation or company whose stock is owned wholly or 
in part by the United States Government: Provided further, That the President 
may suspend compliance with this section in time of war or national emergency 
if he should deem such course to be in the public interest.” 

2. The provision in the above section forbidding the use, after May 1, 1941, 
of any part of the appropriations contained in the act “* * * for the pay- 
ment of any civilian for services rendered by him on the Canal Zone, while 
occupying a skilled, technical, clerical, administrative, executive, or supervisory 
position unless such person is a citizen of the United States of America or 
the Republic of Panama: * * *.” was viewed with alarm, inasmuch as the 
recruiting problem on the Canal Zone was even then being felt. The defense 
program was under way, industry was marshalling personnel to meet the de- 
mands and needs of national defense, the housing situation on the Canal Zone 
made employment there undesirable to citizens of the United States, quarters 
were not available for families, necessitating separation of employees from their 
families—in short, citizens of the United States were going to work in the 
United States. All these factors contributed to the recruitment problem. To 
alleviate the pressing need for personnel, aliens had been employed in many 
instances. These “aliens” were in general Jamaican negroes and the labor they 
performed was not usually attractive to citizens of the United States. They 
presented no housing problem since they were accustomed to the usual life 
of a tropical settlement. To have replaced them at that time by citizens of 
the United States would have subjected such replacements to substandard living 
conditions and separation from their families, which would have inevitably 
resulted in lowered morale, reduced efficiency and high labor turnover, with the 
attendant adverse effects upon the national defense preparations in one of the 
most important strategic areas. 

3. In view of these facts, the War Department, under date of January 3, 
1941, requested the opinion of Mr. Sidney Hillman, Advisory Commission, Council 
of National Defense, with regard to the possibility of securing a suspension 
of those provisions requiring the employment of United States and Panamanian 
citizens. On February 26, 1941, the War Department was advised that Mr. 
Hillman had agreed to the suspension. 

4. The Judge Advocate General of the Army and the Judge Advocate General 
of the Navy collaborated in drafting an Executive order which was submitted 
to the President on March 5, 1941, its object being to suspend compliance with 
the citizenship provisions in the sections of the acts in question. Executive 
Order No. 8719 was issued March 22, 1941 as follows: 


EXECUTIVE ORDER 


SUSPENDING CERTAIN STATUTORY PROVISIONS RELATING TO EMPLOYMENT IN THE 
CANAL ZONE 





By virtue of the authority vested in me by section 6, title I of the act 
of June 11, 1940, Public, No. 588, 76th Congress, section 7 of the act of 
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June 13, 1940, Public, No. 611, 76th Congress, and section 2 of the act of 
June 24, 1940, Public, No. 653, 76th Congress, relating to certain kinds of 
employment in the Canal Zone, and deeming such course to be in the public 
interest, I hereby suspend compliance with the provisions of the said sec- 
tions during the continuance of the national emergency proclaimed to exist 
by Proclamation No. 2352 dated September 8, 1939. 
FRANKLIN D. ROOSEVELT. 
THe WHITE Hovss, 
March 22, 1941. 
[No. 8719] 


5. From the wording of Executive Order No. 8719, it would appear that the 
President had suspended compliance with all the provisions contained in the 
sections in question, whereas the War Department was only desirous of sus- 
pending the provision forbidding payment to any civilian for services rendered 
by him on the Canal Zone, unless such person was a citizen of the United 
States of America or the Republic of Panama. This desire was clearly ex- 
pressed in all correspondence pertaining to the matter, as reference to the in- 
closed copies will show. The provision in the sections in question regarding 
extra compensation in the amount of 25 per centum was vitally essential to 
the recruitment of citizens of the United States for employment on the Canal 
Zone. Accordingly, an opinion of the Judge Advocate General of the Army 
was requested on April 2, 1941, as to whether Executive Order 8719 of March 
22, 1941, operated to make ineffective subsection (5) (b) of section 7, Public 
No. 611, as well as similar sections of Public, No. 588 and Public, No. 653, 76th 
Congress. In an opinion dated April 5, 1941, the Judge Advocate General held: 

“ * * * With a view to accomplishing this objective, (to permit the 
employment of persons without regard to citizenship in the prosecution of all 
the projects to be undertaken in the Canal Zone for which the appropriations 
were made) the Executive Order suspends compliance with the provisions of 
certain sections of the statutes mentioned above and cited therein. It should 
be noted, however, that each of these sections contains several provisions which 
constitute mandatory requirements of law (subject to the power of suspension) 
and certain others which are merely permissive, or in the nature of authoriza- 
tions. Those provisions which prescribe that employees “may receive as com- 
pensation equal rates of pay based upon rates paid for similar employment in 
the continental United States plus 25 per centum” are obviously of the category 
last described. The language of the portion of each statutory provision which 
relates to the matter of suspending its operation appears to be clearly designed 
to empower the President to suspend compliance with the restrictions imposed 
by it and it is manifest that no authority would be requisite in order to effect 
the suspension of more authorizations. Moreover, the terms of the Executive 
order closely parallel the statutory language authorizing such suspension. In 
view of these factors, considered in conjunction with the general purpose .of 
the order, and in the absence of any indication of an Executive intent to do 
more than suspend the limitations imposed by law, it seems reasonable to 
conclude that the permissive statutory provisions relating to compensation 
should be regarded as having been unaffected by the terms of the Executive 
order. 

“4. Accordingly, it is the opinion of this office that Executive Order No. 
8719 does not suspend those portions of the appropriation acts, cited in para- 
graph 3 above, which provide that certain civilian employees in the Canal Zone 
may receive as compensation equal rates of pay based upon rates paid for 
similar employment in the United States plus 25 per centum.” 

6. Section 3 of the Naval Appropriation Act, 1942, Public, No. 48; section 
2 of the War Department Civil Appropriation Act, 1942, Public, No. 71; and 
section 7 of the Military Appropriation Act, 1942, Public, No. 139, all of the 
77th Congress, contain the same restrictions and permissive actions pertaining 
to the services of civilian personnel on the Canal Zone, and Executive Order 
No. 8812 suspends compliance with the appropriate sections of these acts in 
the same manner as Executive Order No. 8719 does for the 1941 Acts. 

7. In view of the apparent intent of the Executive orders in question, it is 
desired that a decision be given at this time as to whether those Executive 
orders operate to suspend compliance with the provisions in the sections of 
the acts stated as pertain to the employment of United States and Panamanian 
citizens, permitting payment of the 25 per centum differential, or whether you 
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must hold that compliance with all of the provisions of those sections are 
suspended and they are rendered ineffective. 

8. Should you hold that the Executive orders do not suspend compliance 
with the 25 per centum differential provision, decision is requested on the 
following questions concerning the application of the 25 per centum differential : 

“A. There are classified employees within the Department who have re- 
ceived administrative within-grade promotions and who wish to transfer to 
Panama. Must the 25 per centum differential be added to the entrance salary 
for the grade or is it permissible to add the amount of the administrative 
increase to the entrance rate and 25 per centum of that total then be added. 

“B. If the total compensation for a position under the Classification Act of 
1923, as amended, falls between two approved salary steps, is it legally per- 
missible to advance the employee’s compensation to the next salary level 
approved by the Classification Act of 1923, as amended.” 

Referring to paragraph numbered 6 of your letter, Executive 
Order No. 8812, dated June 30, 1941 (published in the Federal Regis- 


ter for July 3, 1941), provides as follows: 


SUSPENDING CERTAIN STATUTORY PROVISIONS RELATING TO EMPLOYMENT IN THE 
CANAL ZONE 


By virtue of the authority vested in me by section 3 of the Naval Appro- 
a Act, 1942, section 2 of the War Department Civil Appropriation Act, 
942, and section 7 of the Military Appropriation Act, 1942, relating to certain 
kinds of employment in the Canal Zone, and deeming such course to be in 
the public interest, I hereby suspend, effective July 1, 1941, compliance with 
the provisions of the said sections during the continuance of the unlimited 
national emergency proclaimed by Proclamation No. 2487 of May 27, 1941. 
Whatever may have been the motivating factor in recommending 
to the President the issuance of the Executive orders mentioned (Nos. 
8719 and 8812), the terms of the said orders are clear and unambigu- 
ous and, as such, do not admit of construction or interpretation. 
Both orders suspend compliance with the “provisions of the * * * 
sections” of the appropriation acts therein mentioned and said “pro- 
visions”, of course, include or embody the so-called permissive pro- 
‘visions, as well as the limiting provisions. Thus the effect of the 
orders is that administrative action regarding employments in the 
Canal Zone is authorized to be taken during the period of suspension 
as though such provisions had not been enacted. The question in 
paragraph numbered 7 of your letter is answered accordingly. 
Payment of a differential to employees of the Panama Canal not 
to exceed 25 percent of the salaries paid for the same or similar 
services to personnel employed by the Government in the continental 
United States is expressly authorized by section 4 of the act of 
August 24, 1912, 37 Stat. 561, which statute, in that connection, re- 
mains unchanged. By long practice it has been recognized that this 
authority for a differential not to exceed 25 percent may be extended 
by administrative action to all employees of the Government in the 
Canal Zone, regardless of the department or establishment in which 
employed, unless their salary rates are otherwise specifically fixed by 
law. 
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In decision of May 12, 1931, 10 Comp. Gen. 519, 520, after quoting 
from the act of August 24, 1912, supra, it was stated in part as 
follows: ‘ 


The effect of the statutes extending the principles of classification to the 
field service is a regulating by the Congress of compensation rates of Panama 
Canal employees in the Canal Zone within the meaning of the act of August 24, 
1912, supra, and, as provided by that statute, the compensation of such em- 
ployees is no longer authorized to be fixed by the President. There is, how- 
ever, nothing in any of the statutes extending the principles of classification to 
the field service, which would preclude the continued recognition of the long- 
existing differential in salary rates in favor of positions in the Canal Zone, not 
to exceed the maximum differential fixed by the act of 1912, supra, at 25 per- 
cent higher than the rates paid for the same or similar services to persons 
employed by the Government in the continental United States. See decision of 
August 7, 1925, A-9682, to the Postmaster General, authorizing postal employees 
for the Panama Canal to be paid 25 percent more than the rates fixed by the 
postal reclassification act of February 28, 1925, 43 Stat. 1053, for the same or 
similar positions in the continental United States. 

* ¥* * © * * x 

The pay rolls for periods beginning July 1, 1931, should show for each posi- 
tion affected hereby: (1) The grade or salary range, such as CAF-1, PS-2, etc.; 
(2) the salary rate within such grade fixed for the particular employee; (3) 
the amount of the differential not to exceed 25 percent of the particular salary 
rate thus fixed; (4) the determined value of allowances furnished in kind to 
be considered a part of the total rate of compensation; (5) deductions for re- 
tirement based on the total salary rate thus determined, including the cash 
portion (classification rate plus differential), as well as the determined value 
of the allowances furnished in kind, all of which must be considered as the 
“basic salary, pay, or compensation” within the meaning of section 9 of the 
new Panama Canal retirement act of March 2, 1931, 46 Stat. 1471, effective 
July 1, 1981; and (6) the net cash payment. 


See, also, 14 Comp. Gen. 156. 

Referring to question A in paragraph numbered 8 of your letter, 
the differential not to exceed 25 percent is not required to be based on 
the minimum salary rate of the grade in which an employee’s position 
is allocated, but may be based on any salary rate of such grade prop- 
erly fixed for the particular employee concerned. 

Referring to question B, the differential may not exceed 25 percent 
of the basic salary rate the employee was receiving in the continental 
United States, unless the employee may be properly promoted to a 
higher salary rate under existing law. Payment of an amount in 
addition to the maximum differential of 25 percent, in order to fix 
the total salary rate of the employee at one of the rates prescribed 
by the classification act, is not authorized. Of course, payment of 
the maximum differential of 25 percent may result in an odd salary 
rate. It is not required that the total salary rate of an employee in 
the Canal Zone paid a differential shall coincide with the salary rate 
fixed by the classification act, but it is required only that the basic 
salary rate coincide with the classification act rate. If it be admin- 
istratively desirable to fix total salary rates of employees in the Canal 
Zone at one of the rates fixed by the classification act, the amount of 
the differential may be limited to an amount necessary to accomplish 
that result. Accordingly, question B is answered in the negative. 
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(B-20149) m 
OFFICERS AND EMPLOYEES—PAYMENT FOR CIVILIAN LEAVE DURING oo 
MILITARY OR NAVAL SERVICE; REEMPLOYMENT BENEFITS pul 
16, 
Government employees inducted into the military or naval forces, including ap] 
those who volunteer for induction, pursuant to the Selective Training and as 
Service Act of 1940, as well as those called to active duty as members of of 
the civilian components of the military or naval forces pursuant to Publie 37 
Resolution No. 96 of August 27, 1940, or section 37 (a) of the National ref 
Defense Act of 1916, as amended, are within the purview of the act of sul 
August 1, 1941, authorizing payment for accumulated or current accrued B- 
leave concurrently with active military or naval duty to employees of mi 
the United States, etc., “ordered” to such duty. act 
The act of August 1, 1941, authorizing payment for accumulated or current 
accrued leave concurrently with active military or naval duty to employees Se 
of the United States, etc., has no application to sick leave. mé 
Retirement deductions are required to be made from compensation paid to an or 
employee of the United States for a period of annual leave, concurrent Se 
with active military or naval duty, granted pursuant to the act of August 1, In 
1941, but the question as to whether service credit will be given for the re 
period of leave in computing longevity for retirement purposes is a matter 17 
primarily for the consideration of the United States Civil Service Com- 
mission. ex 
The payment authorized by the act of August 1, 1941, for accumulated or or 
current accrued leave of employees of the United States concurrently with di 
active military or naval duty should be computed upon the same basis as ct 
though the leave had been taken for the period covered thereby without de 
entering the military or naval service, and, therefore, credit for Sundays se 
and other nonwork days should be allowed. ir 
There is no objection to the administratively proposed pay roll, etc., procedure 
in connection with payments to employees for accumulated or current ac- a 
crued leave while they are receiving pay for active military or naval duty, as 0 
authorized by the act of August 1, 1941, which procedure contemplates, 0 
among other things, that the records will not be amended to show a return 8 
of the persons from furlough for the leave period and a refurlough for d 
active duty. However, the payments should be supported by a certified il 
copy of the order to active duty, or, in lieu thereof, a statement indicating 
that the employee was ordered to such duty and the date so ordered. n 
As section 7 of the act of August 18, 1941, extends the reemployment benefits Cc 
of section 8 of the Selective Training and Service Act of 1940 to persons } 
entering the active military or naval services subsequent to May 1, 1940, 1 
the reemployment rights of persons called to duty prior to May 1, 1940, V 
pursuant to section 37 (a) of the National Defense Act of 1916, as amended, i 
are derived from section 3 (b) of the act of August 27, 1940, rather than \ 
from the said section 8. f 
While employees who enter the military or naval service by voluntary enlist- ‘ 


ment, regardless of the date of enlistment, are not entitled to the benefits 
of the act of August 1, 1941, relating to payment of employees for leave 
in their civilian positions concurrently with active military or naval duty, 
those who voluntarily enlist after May 1, 1940, are entitled to the re- 
employment benefits of section 7 of the act of August 18, 1941. 

While an employee ordered to active military or naval duty prior to May 1, 1940, 
is not entitled to the reemployment benefits of section 7 of the act of August 
18, 1941, such an employee would be entitled to the benefits of the act 
of August 1, 1941, relating to payment of employees for leave in their 
civilian positions concurrently with active military or naval service. 


Acting Comptroller General Elliott to the Secretary of War, September 13, 
1 





I have your letter of August 27, 1941, as follows: 


[1] Reference is made to the Act of August 1, 1941 (Public Law 202, 77th 
Congress), which makes provision for payment to civilian employees of the 
United States Government for accumulated or current accrued leave when or- 
dered to active duty with the military or naval forces of the United States. 
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{[2] In this connection, attention is particularly invited to that portion of 
the act in question which reads, “who have heretofore or who may hereafter 
be ordered to active duty with the military or naval forces of the United 
States.” [Italics supplied.] In view of this language, your decision is re- 
quested as to whether employees inducted into the military or naval forces 
pursuant to the terms of the Selective Training and Service Act of September 
16, 1940 (54 Stat. 885), or under the provisions of Public Resolution No. 96, 
approved August 27, 1940 (54 Stat. 858), are within the purview of the Act, 
as well as those ordered to active duty as members of the civilian components 
of the military or naval forces, pursuant to Public Resolution No. 96 or section 
37 (a) of the National Defense Act of 1916, as amended. In this connection, 
reference is made to your decisions on the subject of dual compensation under 
such circumstances (20 Comp. Gen. 118, 158, 163, 167, 764; MS Comp. Gen. 
B-17183, June 5, 1941). It is assumed from the Report of the House Com- 
mittee on Civil Service that the act was intended to authorize payment for 
accumulated or accrued annual leave and not for sick leave. 

[8] Your decision is also requested on the question whether, under the 
section quoted above, compensation for accumulated or current accrued leave 
may be paid to persons volunteering for service, as distinguished from those 
ordered to active duty, including those volunteering for induction, under the 
Selective Training and Service Act, and those voluntarily enlisting for service. 
In connection with those who voluntarily enlist for service and who have 
resigned from their positions, may they be paid in view of your decisions in 
17 Comp. Gen. 48, and 20 Comp. Gen. 257? 

[4] In view of the fact that Public Law 202, 77th Congress, permits the 
employee to receive his compensation, for accumulated or current accrued leave 
or to elect to have such leave remain to his credit until his return from active 
duty, if such employee elects to receive compensation for his accumulated or 
current accrued leave, your decision is requested as to whether retirement 
deductions are to be taken from the amount of such compensation, and whether 
service credit, for retirement purposes, is to be granted for the period the 
individual is in such leave status. 

[5] As a corollary to the above questions, your decision is also requested 
as to the method of computation of the annual leave for which such employees 
may be entitled to compensation, i. e., whether such leave will be computed 
on the same basis as though the employees remained in the service on a duty 
status in their civilian positions, with credit for Sundays and other nonwork 
days, or on the basis of the number of days’ leave to the credit of a given 
individual covered by the act, multiplied by the rate of pay per day. 

(6] If the answers to the questions presented in the two paragraphs im- 
mediately preceding are in the affirmative, the Department plans to pay the 
claimants on appropriate pay-roll forms, making the proper notation on the 
Forms 2806 showing the additional service credit during the period of the 
leave, and filing the application for payment of leave and other related papers 
with the personnel records, where they will be available for future review. It 
is not contemplated going through the great amount of administrative detail 
which would be required to amend the records and return the persons from 
furlough for the leave period, and then refurlough them for active duty. Your 
concurrence in this procedure is requested, 

[7] The Department is also planning to issue instructions concerning the 
application of the reemployment benefits outlined in section 8 of the Selective 
Training and Service Act of 1940, section 3 (b) of Public Resolution No. 96, 
of August 27, 1940, and section 7 of Public Law 213, 77th Congress, reading 
in part as follows: 

“Employees who, as members of the Reserves, or the National Guard, or as 
retired personnel of the Regular Army, were called to active military or naval 
duty pursuant to Public Resolution No. 96 of August 27, 1940, on or subsequent 
to the date of that Act; those called to active duty pursuant to section 37 (a) 
of the National Defense Act of 1916, as amended, prior to August 27, 1940, 
but who were on active duty on that date; those inducted into the service under 
the Selective Training and Service Act of 1940, as well as those who volunteered 
ander that act, subsequent to the date of the act; and those employees who, 
subsequent to May 1, 1940, as authorized in section 7 of Public Law 213, 77th 
Congress, shall have entered upon active military or naval service in the land 
or naval forces of the United States, either by voluntary enlistment or other- 
wise; are entitled to be restored to the position formerly occupied, or to a 
position of like seniority, status, and pay, under the conditions set forth in 
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section 8 (b) of Public Resolution No. 96 and section 8 of the Selective 
Training and Service Act of 1940.” 

(8] Your concurrence is requested in these instructions as regards the earli- 
est effective date the reemployment benefits may be given to the employees 
who go into active service under each of the authorities stated. 

[9] With reference to section 7 of Public Law 202 [213], 77th Congress, 
your decision is also requested as to the earliest date this act may be applied, 
i. e., ean the Department follow the above ruling, regarding application of the 
reemployment benefits, in paying for accumulated or accrued leave to those 
employees who elect to receive such pay. 

For convenience in answering the questions presented, the para- 
graphs of your letter have been numbered consecutively in brackets. 

The act of August 1, 1941, Public, No. 202, 55 Stat. 616, provides 

as follows: 
That employees of the United States Government, its Territories, or posses- 
sions, or the District of Columbia (including employees of any corporation 
created under authority of an act of Congress which is either wholly controlled 
or wholly owned by the United States Government, or any corporation, all the 
stock of which is owned or controlled by the United States Government, or any 
department, agency, or establishment thereof, whether or not the employees 
thereof are paid from funds appropriated by Congress), who have heretofore 
or who may hereafter be ordered to active duty with the military or naval 
forces of the United States shall be entitled to receive, in addition to their 
military pay, compensation in their civilian positions covering their accumulated 
or current accrued leave or to elect to have such leave remain to their credit 
until their return from active military or naval service. 

There is nothing in the terms of said act, nor in the legislative 
history thereof, which indicates that the term “ordered to active duty 
with the military or naval forces of the United States” was intended 
to be limited in its application to employees ordered to active duty 
as members of the civilian components of the military or naval forces, 
pursuant to Public Resolution No. 96, 54 Stat. 858, or section 37 (a) 
of the National Defense Act of 1916, as amended. The word 
“ordered,” as used in the act, appears merely to signify compulsion 
or command, as distinguished from complete voluntary and self- 
controlled action on the part of the individuals involved. Although 
the term “select and induct” instead of “ordered” is used in the 
Selective Training and Service Act of 1940, the persons concerned 
are not free to determine for themselves whether or not they will be 
“selected or inducted”; on the contrary, it is specifically provided in 
section 3 (a) of the Selective Training and Service Act of 1940, 54 
Stat. 885, that persons such as those therein described “shall be 
liable for training and service in the land or naval forces of the 
United States.” [Italics supplied.] Thus, the same element of com- 
pulsion exists in the case of persons selected and inducted by the 
President pursuant to authority vested in him by the Selective Train- 
ing and Service Act of 1940 as in the case of persons who are called 
into active service pursuant to the terms of Public Resolution No. 96 
referred to in your letter. Accordingly, the question presented in 


the second paragraph of your letter is answered in the affirmative. 
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To the extent that the decisions of this office cited by you in said 
paragraph are in conflict with the provisions of the act of August 1, 
1941, supra, they must, of course, be regarded as rendered inoperative 
thereby. The stated assumption that the act has no application to 
sick leave is correct. 

It is provided, among other things, in section 3 (a) of the 
Selective Training and Service Act of 1940— 

* * * That within the limits of the quota determined under section 4 (b) 

for the subdivision in which he resides, any person, regardless of race or color, 
between the ages of eighteen and thirty-six, shall be afforded an opportunity 
to volunteer for induction into the land or naval forces of the United States 
for the training and service prescribed in subsection (b), but no person who so 
volunteers shall be inducted for such training and service so long as he is 
deferred after classification: * * * 54 Stat. 885-6. 
It will be noted from this provision that those “liable for training 
and service” are given an election either to wait until they are called 
for induction, or to volunteer for induction without waiting. How- 
ever, they are not permitted to determine whether they will or will 
not serve, but merely are granted a measure of latitude respecting 
the time and manner of induction. While the element of compulsion 
is not as direct, and perhaps not as great as in the case of persons 
who are inducted when selected and called, nevertheless, the action 
taken is in obedience to the command or will of the law. There is 
no reason to believe that the Congress contemplated that those who 
are conscripted for training under the Selective Training and Service 
Act of 1940 should be placed in a position of greater advantage so 
far as the act of August 1, 1941, is concerned, than those who volun- 
teered for induction. It seems sufficiently clear, therefore, that those 
who volunteered for induction may be regarded, if and when in- 
ducted, as “ordered” to active duty with the military or naval forces 
of the United States within the meaning of the act of August 1, 1941. 
On the other hand, those who voluntarily enlist for service may not 
be so regarded. They act of their own volition and are free to decide 
for themselves whether they will or will not enter the service. Such 
persons may not be regarded as having been “ordered” into the active 
service, within the meaning of said act. Since the terms of the act 
do not apply in the case of persons voluntarily enlisting for service, it 
follows that the final question presented in paragraph 3 of your letter 
must be answered in the negative. 

Retirement deductions are required to be made from compensation 
paid for the period of annual leave granted pursuant to the statute, 
the same as for any other period of annual leave. Whether service 
credit will be given for the period of leave in computing longevity 
for retirement purposes is a matter primarily for the consideration 
of the United States Civil Service Commission. 46 Stat. 472. The 
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questions in paragraph numbered 4 of your letter are answered 
accordingly. 

Referring to paragraph numbered 5, the accrued annual leave pay- 
ment authorized by the act of August 1, 1941, appears properly for 
computing upon the same basis as though the employees remain in 
the service on a duty status in their civilian positions, with credit 
for Sundays and other nonwork days allowed. In other words, the 
computation should be upon the same basis as though the leave had 
been taken for the period covered thereby without entering the 
military service. 

This office is not required to object to the administrative procedure 
proposed in paragraph numbered 6 of your letter; however, it is re- 
quested that there be furnished this office with the accounts, for 
audit purposes, a certified copy of the order directing the employees 
to report for active duty with the military or naval forces, or, in lieu 
thereof, a statement indicating that they have been ordered to report 
for active duty and the date they were so ordered. 

This office is in agreement with your Department that the earliest 
effective dates that reemployment benefits may be granted to em- 
ployees entering active service under each of the acts cited in the 
proposed instructions outlined in paragraph numbered 7 of your 
letter are as set forth therein. The only doubt respecting this matter 
would appear to arise in connection with those called to active duty 
pursuant to section 37 (a) of the National Defense Act of 1916, as 
amended. The proposed instructions are to the effect that such per- 
sons are entitled to the involved reemployment benefits if called to 
active duty pursuant to section 37 (a) prior to August 27, 1940, but 
who were on active duty on that date. This would appear to mean 
- that such persons, if on active duty as of August 27, 1940, would be 
entitled to reemployment benefits, even if called to active duty prior 
to May 1, 1940; whereas, section 7 of the act of August 18, 1941, Public, 
213, 55 Stat. 627, referred to in the proposed instructions, provides 
that— 
Any person who, subsequent to May 1, 1940, and prior to the termination of the 
authority conferred by section 2 of this joint resolution, shall have entered upon 
active military or naval service in the land or naval forces of the United States 
shall be entitled to all the reemployment benefits of section 8 of the Selective 
Training and Service Act of 1940, to the same extent as in the case of persons 
inducted under said act. * * * [Italics supplied.] 

However, it appears that, for the most part, persons called to active 
duty prior to May 1, 1940, pursuant to section 37 (a) of the National 
Defense Act of 1916 would derive their right to the reemployment 
benefits here under consideration from section 3 (b) of the act of 
August 27, 1940 (Public Res. 96), 54 Stat. 859, rather than from 
section 8 of the Selective Training and Service Act of 1940. Fur- 
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thermore, it is indicated in the legislative history of Public Law 213 
that it was not intended by section 7 thereof to “diminish nor extin- 
guish any reemployment benefits now provided by law.” S. Rept. 
595, 77th Cong., p. 6. 

It is understood, as the result of an informal telephone inquiry to 
your Department, that the question presented in the last paragraph 
of your letter is intended to relate to Public Law 213, rather than to 
Public Law 202, as stated therein. Considered on that basis, the 
reply to the final question must be in the negative. The subject mat- 
ter of the act of August 1, 1941 (Public, 202), is not the same as that 
of section 7 of Public Law 213, and any questions arising in connec- 
tion with one is not necessarily for determination on the same basis 
us questions arising under the other. For example, as above noted, 
it is not considered that employees who voluntarily enlist for service, 
regardless of the date of enlistment, are entitled to the benefits of 
Public Law 202, whereas those who enter the service by voluntary 
enlistment after May 1, 1940, are entitled to the benefits of section 7 
of Public Law 213. In this connection, see p. 6 of S. Rept. 595, 77th 
Cong. On the other hand, a person who is ordered to active duty 
prior to May 1, 1940, would not appear to be entitled to the benefits 
of section 7 of Public, 213, although such person would appear to be 
entitled to the benefits of Public Law 202, if otherwise entitled 
thereto. It is not necessarily to be understood from this last state- 
ment however, that a person “ordered to active duty” prior to enact- 
ment of Public Law 202, but who had completed said period of active 
duty prior to the date of such enactment, would be entitled to the 
benefits thereof. 


(B-20368) 


TYPEWRITERS—PURCHASE PRICE LIMITATIONS—PURCHASES OUT- 
SIDE CONTINENTAL UNITED STATES; TRANSPORTATION COST 
EXCLUSION 


The statutory price limitation on the purchase of typewriters is applicable to 
emergency purchases of typewriters outside the continental limits of the 
United States. 

Bona fide transportation costs may be excluded in determining whether the 
purchase price of a typewriter is within the statutory price limitation. 


Acting Comptroller General Elliott to the Secretary of the Navy, September 13, 
1941; 


I have your letter of September 8, 1941, forwarding a letter, with 
enclosure, from the Chief of the Bureau of Supplies and Accounts, 
Navy Department, dated August 29, 1941, requesting decision whether 
emergency purchases of typewriters may be made outside the conti- 
nental limits of the United States at prices in excess of the statutory 
price limitation contained in the Treasury Department Appropriation 
Act, 1942. 


470350™— 42 16 
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The letter from the Chief, Bureau of Supplies and Accounts, is as 
follows: 


1. The Treasury Department Appropriation Act, 1942 (Public, No. 88, 77th 
Congress) approved May 31, 1941, provides: 

“No part of any money appropriated by this or any other act shall be used 
during the fiscal year 1942 for the purchase of any standard typewriting machines 

* ata price in excess of the following for models with carriages which 
will accommodate paper of the following widths, to wit: Ten inches (corre- 
spondence models), $70; twelve inches, $75; fourteen inches, $77.50; sixteen 
inches, $82.50; eighteen inches, $87.50; twenty inches, $94; twenty-two inches, 
$95; twenty-four inches, $97.50; twenty-six inches, $103.50; twenty-eight inches, 
$104 ; thirty inches, $105; thirty-two inches, $107.50; or, for standard typewriting 
machines distinctively quiet in operation, the maximum prices shall be as follows 
for models with carriages which will accommodate paper of the following widths, 
to wit: Ten inches, $80; twelve inches, $85; fourteen inches, $90; eighteen inches, 
$9 ” 

2. In certain naval activities located outside the continental limits of the 
United States it has become necessary to request .permission to make emergency 
purchases of typewriters locally above the general schedule price. The lowest 
market price at which typewriters are available is approximately 18% above the 
prices set forth in the Treasury Department Appropriation Act, quoted supra. 

3. It is anticipated that further such instances will arise during the present 
national emergency and in order to efficiently prosecute the work in connection 
with construction projects and to adequately handle increased activities at these 
outlying naval stations purchase of typewriters locally may become necessary. 
The Supply Department of certain naval activities is permitted to carry a small 
stock of standard typewriters sufficient to meet normal needs. However, the 
exigencies of the present situation preclude the possibility of anticipating the 
extent of expansion requirements; also, it is known that transportation facilities 
are not now readily available. It will be noted that the excess in local price 
above the statutory limit placed on the purchase of typewriters is partially due 
to the cost of transportation. The Comptroller General has held with respect to 
the purchase of automobiles that the statutory price limit is exclusive of the 
costs of transportation (14 Comp. Gen. 821; 17 id. 854). 

4. It is recommended therefore, that the question be presented to the Comp- 
troller General for decision, whether emergency purchases of typewriters may 
be made outside the continental limits of the United States in excess of the 
statutory price limitation contained in the Treasury Department Appropriation 
Act, 1942. It is requested that this case be expedited in view of the apparent 
urgency of the situation. 


The matter giving rise to the present request for decision is a dis- 
patch from the Navy Yard at Cavite, dated August 27, 1941, as 
follows: 


Bureau replying numerous Cavite despatch requests authorize local purchase 
typewriters provided not in excess govt. contract prices. Can obtain typewriters 
local agencies at schedule prices plus freight insurance Arrastre and handling 
charges amounting about ten dollars per unit. Due inability anticipate demand 
obligations various activities constantly exceed typewriters on hand and due from 
US. Requns, on hand total 56 all models including six 9-inch. Three 13-inch. 
Three 17-inch all writing fine and one telegraph type for section base Mariveles 
which activity immediately requires original allowance typewriters in order 
operate. Request authority local purchase conditions above-mentioned and 
blanket authority local purchase typewriters same conditions when urgency 
justifies. 


Your submission fails to state what appropriation under the Navy 
Department is to be charged with the cost of the typewriters proposed 
to be purchased under the plan suggested, but it may be presumed 
that the appropriation contains no provision excepting it from the 





De wm RD 


Sa 


DECISIONS OF THE COMPTROLLER GENERAL 217 


price limitations contained in the act of May 31, 1941, 55 Stat. 212, 
226, quoted in the letter, supra. 

In 6 Comp. Gen. 268, construing a similar limitation, it was said: 

The provisions of the act of April 4, 1924, 43 Stat. 67, prohibiting the purchase 
of standard typewriting machines at prices in excess of the maximum therein 
specified and also requiring the exchange of an old machine in part payment 
therefor, are applicable to the purchase of typewriting machines in foreign 
countries as well as in the United States. 

In 20 Comp. Gen. 677, it was held (quoting from the syllabus) as 
follows: 

In determining whether the purchase price of a passenger-carrying motor 
vehicle, exclusive of transportation cost, is within the statutory limit, the trans- 
portation cost which may be deducted from the destination bid price is the actual 
cost of transportation, at the lowest available rate, of the finished vehicle from 
the designated assembly plant or other designated point of origin from which it 
is actually shipped as a finished vehicle to the point at which it is delivered to 
the Government, and not the transportation cost from some factory where the 
individual parts are manufactured. 17 Comp. Gen. 854, amplified. 

The rule stated in 20 Comp. Gen. 677 would be applicable also 
to the prices of typewriters; that is, there would be no objection 
to the payment of bona fide transportation costs in addition to the 
maximum prices fixed by the statute. However, it is apparent from 
the letter of the Chief, Bureau of Supplies and Accounts, and the 
accompanying dispatch that, while the excess price includes some 
transportation costs, such excess is not exclusively transportation, but 
includes other charges, such as arrastre and handling charges, which 
eould not readily be segregated from transportation items. Under 
such circumstances there would be no legal authority in this office to 
approve or sanction the purchase of typewriters at prices in excess 
of the price limitations fixed by the Congress merely because they 
are to be used outside the continental limits of the United States. In 
other words, there is no authority in this office to read into the plain 
statutory inhibition an exception which the Congress did not see fit 
to provide for. 


(B-19981) 


FORTY-HOUR-WEEK EMPLOYEES—HOLIDAY AND OVERTIME 
COMPENSATION 


The regular hours of work, as well as regular days of work, of 40-hour-week 
employees may be administratively changed, not arbitrarily but in an emer- 
gency, on a holiday or on any other day occurring within the regular tour 
of duty, and, therefore, where the regular 8-hour tour of duty of such em- 
ployees was so changed on a holiday from 8 a. m-4 p. m. to 12 midnight- 
8 a. m., the latter 8 hours constituted part of the regular 40-hour weekly 
tour of duty and the employees are not entitled to pay at overtime rates for 
the 8 hours actually worked, or to gratuity pay for the holiday, in addition 
to their regular wages. 

If a 40-hour-week employee does not work or is not otherwise in a pay status 
during leave or on a holiday for all of the 40 hours of his regular tour of 
duty, compensation for any work performed, on a holiday or any other day, 
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outside of his regular tour of duty to make up for the time lost is not payable 
at the overtime rate but only at the regular rate. 

Time worked by a 40-hour-week employee on any day during other than the 
regular hours of his weekly tour of duty is compensable at the overtime 
rate unless the work was performed to make up time previously lost during 
the regular hours of his weekly tour of duty. 

The 40-hour-week statute of March 28, 1934, fixes only a minimum overtime rate 
of compensation at time and one-half and does not preclude the fixing of 
a higher rate for overtime on Sundays or holidays so that the Panama Canal 
regulations may provide for overtime compensation for Sundays and holi- 
days at a rate of two and one-fourth times the regular rate. 


Acting Comptroller General Elliott to the Governor of the Panama Canal, Sep- 
tember 16, 1941: 


I have your letter of August 12, 1941, as follows: 


Your decision is requested on the following questions concerning the effect 
of section 23, act of March 28, 1934, and Public Resolution No. 127, approved 
June 29, 1938, upon the pay of hourly employees of the Panama Canal on the 
Isthmus of Panama, 

A specific case upon which your decision is requested concerns the complaint 
of certain employees of the Mechanical Division of the Panama Canal as to 
compensation allowed for work performed during the period Monday to Saturday, 
inclusive, May 26 to May 31, 1941. 

The employees in question who are compensated at certain rates of pay per 
hour are within the terms of section 23, act of March 28, 1934, and their regular 
tour of duty was administratively established during the period as five 8-hour 
days, 8:00 a. m. to 4:00 p. m., Monday to Friday, inclusive. The employees 
were required to perform service during the week as follows: 

Compen- 
sation 


Hours allowed 
worked (hours) 


8 
8 
S 


Monday, May 26, 1941, 8 a. m. to 4 p. m___-_-- 
Tuesday, May 27, 1941, 8 a. m. to 4 p. m______- ete 
Wednesday, May 28, 1941, 8 a. m. to 4 p. m__--____ 


Thursday, May 29, 1941, 8 p. m. to 12 midnight___- 4 
Friday (holiday), May 30, 1941, 12 midnight to 8 a. m 12 
Friday (holiday), May 30, 1941, 10 p. m. to 12 midnight 2 4%, 
Saturday, May 31, 1941, 12 midnight to 8 a. m ; Aig 

Saturday, May 81, 1941, 10 p. m. to 12 midnight_________. 2 3 
Or a total of 56 hours’ actual work, for which they were paid 654% hours, 


8 
8 
; 8 
Thursday, May 29, 1941, 8 a. m. to4 p.m iin 8 8 
4 
8 


These employees claim that they should be paid for 77% hours, as per the 
following excerpts from a written complaint by the International Association 
of Machinists, Lodge No. 811, addressed to the Superintendent, Mechanical 
Division : 

“Thurs., May 29, employee (a) worked from 8 a. m. to 4 p. m. or a regular 
8-hour tour of duty. Same employee called back at 8 p. m. and worked to 12 
midnight or 4 hours in excess of the 8 hours in one day payable at time and 
one-half. This was not allowed. The employee being allowed only straight 
time. 

“On Thursday, May 29, employee (a) worked from 12 midnight to 8 a. m. 
Friday, May 30, constituting 8 hours on gratuity holiday, employee allowed 
only 12-hours pay for the 8 hours worked on said holiday. If this man had 
not worked he would have been entitled to 8 hours pay and having worked he 
is entitled to the gratuity pay of 8 hours plus time and one-half for the 8 hours 
worked or 12 hours for the actual work performed on a gratuity holiday or a 
total of 20 hours should have been accredited to this employee. 

“This same employee worked from Friday, May 30, 12 midnight to Sat., May 
81, at 8 a. m., a total of 8 hours and was allowed 4 hours straight time and 4 
hours overtime at the rate of time and one-half or a total of 10 hours allowed 
for this 8 hours worked in excess of the 40-hour week, a discrepancy of 2 hours 
in this instance. é 

“There are several employees of the Mechanical Division affected by this 
apparent misinterpretation of the 40-hour law governing such cases and we 
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trust that you will give this matter your individual attention, and through the 
cooperation of your office and the Machinist Union Committee we can bring 
about the proper adjustment of these recent cases and establish a better under- 
standing between the employees and the division as to the laws and regulations 
governing such matters.” 

From the foregoing it will be noted that their contention is that, due to their 
having been relieved or prevented from working during their ordinary work 
hours—8: 00 a. m. to 4:00 p. m.—on Friday, May 30, 1941, the fact that they 
did work on the holiday during hours outside of their regular shift should not 
deprive them of receiving the same pay for the holiday as for other days on which 
an ordinary day’s work is performed, or, in other words, an additional eight 
hours’ gratuity time for the holiday, Friday, May 30, 1941. 

Their claim that they are entitled to compensation for a total of 774% hours 
is based on their calculation as follows: 

Hours 

Monday, May 26, 8 a. m. to 4 p. m., 8 hours straight time-__._._-__---._.._._.. 8 
Tuesday, May 27, 8a. m. to 4 p. m., 8 hours straight time__.___-_.__..__.._._ 8 
Wednesday, May 28, 8 a. m. to 4 p. m., 8 hours straight time__........... 8 
Thursday, May 29, 8 a. m. to4 p. m., 8 hours straight time_-.__-._______~- 8 
Thursday, May 29, 8 p. m. to midnight, 4 hours overtime at time and 

one-half 
Friday (holiday), May 30, 12 midnight to 8 a. | m., 8 hours overtime at time 

and one-half , : 

Fe nee ee nk ae aechrgaee nouninly 

Friday (holiday), May 30, 10 p. m. to 12 midnight, 2 hours overtime at 

I a ee eal ct 
Saturday, May 31, 12 midnight to 8 a. m., 8 hours overtime at time and 

one-half. 

Saturday, May 31, 10 p. m. to 12 midnight, 2 hours overtime at time and 
i ectsinitnintatinrnpiawintehaties 


77% 


They claim that work performed on a holiday wholly outside the usual hours 
of duty does not deprive the employee of eight hours’ gratuity time to which he 
would otherwise have been entitled. The overtime of 244 times regular time 
for the 2 hours worked from 10:00 p. m. to 12:00 midnight on Friday, May 30, 
is based on the Panama Canal rule providing for payment at a rate 50% addi- 
tional to the Sunday or holiday rate for work performed by reason of an 
extraordinary emergency, in excess of eight hours on Sundays or legal holidays. 

As a matter of further clarification of the correct method of compensating 
hourly employees of the Panama Canal, it is requested that a ruling be given 
on the following questions: 

(1) An hourly employee within the terms of section 23 of the act of March 
28, 19384, whose regular tour of work days is administratively established as 
five 8-hour days, Monday to Friday, does not work a total of 40 hours during 
those days; for instance, working 9 hours on Monday, 7 hours on Tuesday, 7 
hours on Wednesday, 8 hours on Thursday, and 8 hours on Friday, a total of 39 
hours. On Saturday, a nonwork day, he is, on account of an extraordinary 
emergency, called back to work and performs 8 hours’ service. No holidays are 
involved. Is the full 8 hours’ service on Saturday for computation at the over- 
time rate of pay, or is the correct computation for Saturday 1 hour at regular 
pay and 7 hours at the overtime rate? It should be understood that leave is 
not granted Panama Canal employees in units of less than one-half day or 4 
hours, and the employee working 7 hours on Tuesday and Wednesday loses pay 
for the other hour (to make up the 8 hours for those days) whether absent with 
or without permission. 

(2) An hourly employee, under same conditions as in question (1), works the 
same hours Monday to Friday, and due to an extraordinary emergency is called 
back to duty for Saturday, a nonwork day, which is also a holiday. He has 
worked a total of 39 hours including Friday and works 8 hours on Saturday. 
Are the full 8 hours worked on Saturday (a nonwork day and holiday) for 
computation at the overtime rate of pay or are 1 hour at regular pay and 
7 hours at the overtime rate for computation? 

(3) An hourly employee within the terms of section 23 of the act of March 
28, 1934, has a regular tour of work days administratively established as five 
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8-hour days, Monday to Friday. He works 8 hours each on Monday, Tuesday, 
Wednesday, and Thursday. Friday is a holiday on which he is not ordinarily 
required to work and on which he would have received 8 hours’ gratuity time 
under certain conditions. However, due to an extraordinary emergency, he is 
required to work 8 hours on Friday. He does not work Saturday. Is com- 
pensation for the 8 hours actually worked on Friday to be at the regular rate 
of pay or at overtime rate? (A ruling that compensation is at regular rate 
of pay rather than overtime rate would mean that another employee engaged 
in the same class of work, though not required to work on Friday, would, by the 
allowance of gratuity for the holiday, receive the same compensation as one 
who was required to work 8 hours due to an extraordinary emergency. This 
appears inequitable.) 

(4) An hourly employee within the terms of section 23 of the act of 
March 28, 1984, with a regular tour of work days administratively established 
as five 8-hour days, Monday to Friday, works only 7 hours on each of those 
days. (The other hour on each of the days to make up the full 8-hour day 
usually worked, due to Panama Canal regulations cannot be covered as a charge 
against leave, and is without pay.) He has worked a total of 28 hours, Mon- 
day to Thursday. Due to an extraordinary emergency the employee is called 
out to work on Friday, a holiday, on which he is ordinarily not required to 
perform and which would be a gratuity pay under certain conditions. He 
works 13 straight hours. (a) Is overtime rate of pay applicable for the full 
13 hours or for 1 hour only? (b) If for 13 hours, are the first 8 hours payable 
at the rate of 1% times the regular pay, and the other 5 hours at 50% additional 
to the 1% rate, or 24% times the regular pay; or are the full 13 hours payable 
at only time and one-half? 

Your decision in the matter at an early date will be greatly appreciated. 


The 40-hour-week statute of March 28, 1934, 48 Stat. 522, provides 
as follows: 


Sec. 23. The weekly compensation, minus any general percentage reduction 
which may be prescribed by Act of Congress, for the several trades and occupa- 
tion, which is set by wage boards or other wage-fixing authorities, shall be 
reestablished and maintained at rates not lower than necessary to restore the 
full weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1982: Pro- 
vided, That the regular hours of labor shall not be more than forty per week ; 
and all overtime shall be compensated for at the rate of not less than time 
and one-half, 


The holiday statute of June 29, 1938, 52 Stat. 1246, provides as 
follows: 


That hereafter whenever regular employees of the Federal Government 
whose compensation is fixed at a rate per day, per hour, or on a piece-work 
basis are relieved or prevented from working solely because of the occurence 
of a holiday such as New Year's Day, Washington's Birthday, Memorial Day, 
Fourth of July, Labor Day, Thanksgiving Day, Christmas Day, or any other day 
declared a holiday by Federal statute or Executive order, or any day on which 
the departments and establishments of the Government are closed by Executive 
order, they shall receive the same pay for such days as for other days on 
which an ordinary day’s work is performed. 

Sec. 2. The joint resolution of January 6, 1885 (U. S. C., title 5, sec. 86), 
and all other laws inconsistent or in conflict with the provisions of this act 
are hereby repealed to the extent of such inconsistency or conflict. 


As to the applicability of the quoted statutes to employees of the 
Panama Canal, see 14 Comp. Gen. 156; id. 376; id. 594; 18 Comp. 
Gen. 16; id. 206. 

The last-cited decision, dated August 29, 1938, involved questions 


submitted by you under the holiday statute, questions 5 and 6 being 
as follows: 
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Question 5. May gratuity holiday pay be allowed under the following cir- 
cumstances? In order to facilitate progress of rush work, the usual schedule 
of working days constituting a 40-hour week Is administratively changed so 
as to permit 40 hours actual service, regardless of holiday time, as for 
example: During a week when a holiday falls on Friday, a normal work day, 
Saturday is placed on the schedule as a regular work day, and Friday, the 
holiday, is scheduled as a nonwork day. 

Question 6. In case of an affirmative reply to the preceding question (No. 5) 
would an employee who worked in that week 40 hours and was allowed 8 hours 
holiday time be allowed overtime compensation for the 8 hours in excess of 40? 


In answer the decision stated: 


Question 5 is answered in the negative. While an administrative office 
should not arbitrarily adjust days of work for the purpose of defeating the 
employee’s right to pay for a holiday, it is within administrative discretion 
to fix the 40-hour weekly tour of duty on any of the 7 days of any week (13 
Comp. Gen. 291; id. 307), and if in the exercise of that administrative dis- 
cretion, in an. emergency, the days of work in any week are adjusted so that 
a holiday falls on a nonwork day, the 40-hour weekly tour of duty to be on 
the other days of that week, the employee would be entitled to only his regular 


pay for the five days worked with no pay for the holiday which fell on his 
nonwork day. 


The answer to question 5 makes it unnecessary to answer question 6. 

These questions and answers related to administrative action actu- 
ally changing the days in the regular tour of duty of the employees, 
that is, another day was administratively substituted for a holiday 
occurring within the regular tour of duty of the employees, due to 
in emergency, which resulted in substituting the other day for the 
holiday as a part of the employees’ regular tour of duty. The same 
rule would apply to authorize an administrative office in an emer- 
gency to change the hours on a holiday or on any other day occurring 
within the regular tour of duty of the employees. However, as 
stated in answer to question 5, supra, such action should not be 
arbitrary for the purpose of defeating the employees’ right to holiday 
pay without working. 

Your letter does not state the reason these employees were re- 
quired to work from 12 midnight to 8 a. m. and again from 10 p. m. 
to 12 midnight on Friday, May 30, 1941, or why they were not 
required to work during the regular tour of duty on that day, from 
8 a.m. to 4 p.m. However, from the tenor of your letter, particu- 
larly the wording of questions 3 and 4, which appear to be based 
on administrative action changing the regular hours of duty 
on a holiday due to an extraordinary emergency, it will be assumed 
for the purpose of this decision that the regular 8 hours of duty 
on Friday, May 30, 1941, a national holiday, were changed, not 
arbitrarily, but due to an emergency, from 8 a. m.—4 p. m. to 12 mid- 
night-8 a. m. 

Accordingly, if the above assumptions are correct, the 8 hours 
from 12 midnight to 8 a. m. on Friday, May 30, 1941, constituted a 
part of the regular 40-hour weekly tour of duty for the week be- 
ginning Sunday, May 25, and ending Saturday, May 31, 1941, in 
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lieu of the hours from 8 a. m. to 4 p. m. on that day. That is to 
say, the regular weekly tour of duty for that week was 8 a. m. to 
4 p. m. on Monday through Thursday, inclusive, 32 hours, and 8 
hours from midnight to 8 a. m. on Friday, the holiday, a total 
of 40 hours. 


The applicable rules are those stated in decision of December 30, 
1988, 18 Comp. Gen. 575 (quoting from the syllabus) : 


The recent holiday statute of June 29, 1938, 52 Stat. 1246, requires no change 
in the rule established by decision of April 12, 1935, 14 Comp. Gen. 761, under 
the 40-hour-week statute of March 28, 1934, 48 Stat. 522, that a holiday falling 
within the regular tour of duty is to be regarded as a part of the 40-hour 
week, and in computing the 40 hours for which the employee is to be paid his 
regular rate of compensation for the 40-hour week under the statute, 8 hours 
should be credited to the employee for any holiday on which he is relieved 
or prevented from working solely because of the occurrence of the holiday. 

In computing regular and overtime compensation for any week under the 
40-hour-week statute of March 28, 1934, 48 Stat. 522, the first 40 hours of the 
week in a pay status, made up partly of overtime, should not be regarded as 
the work week of the employee for whom a regular tour of duty has been 
administratively fixed and the overtime rate paid for any time actually worked 
thereafter in the week, but the entire tour of duty—including actual work, 
leave of absence with pay or idleness because of a holiday occurring on one 
of the regular work days of the employee—should be regarded as the work week, 
and for any time actually worked during the week in addition to the 40 hours 
thus computed the overtime rate should be paid regardless of the day of the 
week on which the overtime is performed. * * 


On this basis the employees were entitled only to their regular 
wages for the 8 hours from 12 midnight to 8 a m. on the holiday 
during which they worked (18 Comp. Gen. 191, id. 575), and to 214 
times their regular wages for the 2 hours overtime worked on the 
holiday from 10 p. m. to midnight (it being understood that said 
rate for overtime on holidays is authorized by the regulations of 
the Panama Canal) ; but the employees were not entitled to gratuity 
pay or any other wages for any other period of the holiday during 
which they did not work. 

In line with the foregoing, computation of the week’s wages in the 
case submitted would be as follows: 

Compen- 
Siew” 


Hours able 
worked (hours) 


Monday, May 26, 1941, 8 a. m. to 4 p. m____- 

Tuesday, May 27, 1941, 8 a. m. to 4 p. m___- 
Wednesday, May 28, 1941, 8 a. m. to 4 p. m- 

Thursday, May 29, 1941, 8 a. m. to 4 p. m__-- 
Thursday, May 29, 1941, 8 p. m. to 12 midnight : 
Friday (holiday), May 30, 1941, 12 midnight to 8 a. m 
Friday (holiday), May 30, 1941, 10 p. m. to 12 midnight 
Saturday, May 31, 1941, 12 midnight to 8 a. m-_ 
Saturday, May 31, 1941, 10 p. m. to 12 midnight 


or a total of 56 hours’ actual work for which payment was authorized 
as for 651% hours. 
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Assuming, as has been done for the purpose of this decision, that 
the regular hours of work on the holiday were administratively 
changed due to an emergency, the employees have been correctly paid 
a total of 6514 hours’ compensation for the week in question, although 
some of the individual items in your computation are incorrect. 

Referring to your questions numbered (1) to (4), if an employee 
does not work or is not otherwise in a pay status during authorized 
leave or on a holiday during all of the 40 hours of his regular tour 
of duty, compensation for any work performed outside of his regular 
tour of duty to make up for the time lost during his regular tour 
of duty is payable only at his regular rate. 

In question (1) the employee would be entitled to compensation 
for 1 hour at his regular rate and to compensation for 7 hours at 
the overtime rate of time and one-half for overtime work on Satur- 
day which was not a holiday. 

The same would be true in respect of the employee in question 
(2) except it is understood that under the regulations of The Panama 
Canal overtime compensation for the 7 hours’ overtime worked on 
the holiday would be at the rate of 214, times the regular rate. The 
40-hour-week statute fixes only a minimum overtime rate at time 
and one-half and does not preclude the.fixing of a higher rate for 
overtime on Sundays and holidays. The fact that the 1 hour lost 
during the employee’s regular tour of duty was made up on a holi- 
day would not entitle him to more than his regular rate of compen- 
sation for that hour. 

Referring to question (3), it is assumed that the 8 hours were 
worked on the holiday during the regular tour of duty of the em- 
ployee whether such hours were those regularly worked or hours 
to which the regular tour of duty had been changed administratively 
due to an emergency. If so, the employee involved in question (3) 
would be entitled to only his regular rate of compensation for Friday, 
the holiday. It has been held that an employee is entitled to only 
his regular rate of compensation for a holiday occurring within his 
regular tour of duty whether or not he is required to work on the 
holiday. 18 Comp. Gen. 191; id. 575. Contrary to the views ex- 
pressed in your letter, it is the view of this office that this rule is 
not inequitable, the purpose of the holiday statute having been to 
equalize the rights to holiday pay of per diem, per hour, and piece- 
work employees with the rights to holiday pay of employees paid 
on an annual basis who have never been entitled to overtime or 
gratuity pay for work on a holiday occurring within their regular 
tour of duty. 

Question (4) is not entirely clear. In the first part of the question 
it is stated that the employee worked 7 hours on 5 days, Monday to 
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Friday, the last-mentioned day being a ‘holiday, a total of 35 hours. 

In the last part of the question it is stated that the employee 
worked 13 straight hours on Friday, the holiday. Whether this 
time included the regular tour of duty on the holiday is not stated. 
However, it will be assumed for the purpose of answering this 
question that the 7 hours mentioned in the first part of the question 
were worked only from Monday through Thursday, inclusive, which 
is otherwise indicated as the meaning. It will be asumed, also, that 
the 13 hours worked on the holiday included 8 hours during the 
regular tour of duty of employee. On this basis the employee in- 
volved in question (4) would be entitled to his regular rate of com- 
pensation for 12 hours worked on Friday, the holiday, including the 
4 hours lost on Monday through Thursday, and 8 hours regular tour 
of duty on the holiday, and to 1 hour’s overtime compensation at 
the rate of 214 times his regular rate of compensation. 


(B-20372) 


TRAVELING EXPENSES—TRANSFERS—TRAVEL FROM PLACE OF 
LEAVE 


If an employee’s official station is changed while he is in a leave status, and, 
instead of returning to his old station, he elects to report directly to the 
new station, he must bear the expense thereof equivalent to the cost of 
returning to his old station, and this is so even though the employee 
travels no greater distance from the place of leave to his new station 
than would be required should he travel from the old to the new station. 


Acting Comptroller General Elliott to Col. W. M. Dixon, United States Army, 
September 16, 1941: 


There has been considered your letter of August 8, 1941, requesting 
review of the action of this office in suspending credit in the amount 
of $27.20 in your February 1940 accounts, voucher No. 2277, covering 
reimbursement for travel expenses incurred by Theodore G. Waale, 
assistant engineer, on transfer of official station while absent on 
leave. 

The record discloses that while the employee was on leave at 
Jacksonville, Fla., orders were issued under dates of January 3 and 
8, 1940, changing his official station from Vicksburg, Miss., to Wash- 
ington, D. C. Instead of returning to Vicksburg, his old official 
station, he went directly to Washington, his new ‘official station, from 
Jacksonville, the place where he was on leave. The claimant per- 
formed the travel in his personally owned automobile and claimed 
reimbursement therefor on a mileage basis in accordance with 
authorization contained in the transfer orders. 

Your contentions in letter dated August 8, 1941, that the decisions 
cited in Notices of Exception, Forms 1100, 7 Comp. Dec. 78; 11 Comp. 
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Gen. 336; and 16 id. 164, 481, are not applicable to the instant voucher 
for the reason that the cases considered in those decisions involved a 
return to official headquarters. rather than a transfer from official 
station while absent on leave, and that the employee is entitled to the 
payment as made for the reason that the distance from Jacksonville, 
point at which the employee was on leave of absence and at which 
place he received his orders directing change of station to Wash- 
ington, is not in excess of that from his old station, Vicksburg, to his 
new station, Washington, are without merit. 

The rule that the transfer of the official station of an employee on 
leave and away from his official station does not operate to relieve 
such employee from bearing so much of the cost of reporting to the 
new station as he would have been required to bear in returning 
to the old station is of long standing. 8 Comp. Dec. 190; also 11 
Comp. Gen. 336; 16 id. 481. - 

In decision dated November 9, 1939, B-6444, it was stated in part: 

It is well settled that when a person absents himself from his headquarters 
on a leave of absence, it is incumbent upon him to return to his headquarters 
at his own expense at the expiration of such leave; and if his regular station 
is changed while he is in a leave status and, instead of returning to his old 
station before the expiration of his leave, he elects to report directly to the new 


station he must bear the expense thereof not to exceed what it would have cost 
him to return to the official station from which he went on leave. * * * 


See A-45433, November 15, 1932; A-46199, January 4, 1933; and 
B-57, January 16, 1939. 

Furthermore, there appears no sound basis for the view that be- 
cause an employee traveled at Government expense a shorter distance 
from the place he was on leave to his new official station than would 
have been required had he been ordered to return to his old official 
station prior to being ordered to his new station, he should be relieved 
of the portion of the expense incurred equivalent to the cost of 
returning to his former station or that such expense should be 
assumed by the Government. See A-59457, September 3, 1935, and 
B-6444, June 20, 1940. 

Therefore, the fact that the employee in the case here under con- 
sideration traveled no greater distance from the place where he was 
on leave to his new official station than would have been required 
had he traveled from the old official station to the new station can- 
not operate to relieve him of that portion of the expense incurred 
equivalent to the cost of returning to his former station. Accord- 
ingly, the action taken in the audit in withholding credit for $27.20 
paid on the voucher here in question was correct and is hereby 
sustained. 
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(B-15985) 


PHILIPPINE ISLANDS—APPLICABILITY OF EXPORT TAX TO 
PROPERTY OF THE UNITED STATES 


The sovereignty of the United States with respect to the Philippine Islands has 
not as yet been withdrawn under the Philippine Independence Act of March 
24, 1934, as amended, and, therefore, the Philippine Government may not 
decide, as against the United States Government, whether it has been au- 
thorized to lay an export tax on property of the United States, and where 
the use of appropriated funds is involved, this office is authorized and re- 
quired to decide whether the funds are available for the payment of such 
a tax. 

Authority to administer the provisions of a statute does not carry with it 
the power finally to determine disputed questions of law as to the construc- 
tion of the statute being administerd. 

Appropriated funds may not be used to pay an export tax on property of the 
United States shipped from the Philippines sought to be imposed pursuant 
to the authority granted in the Philippine Independence Act of March 24, 
1984, as amended by the act of August 7, 1939, to lay an export tax on 
“every Philippine article shipped from the Philippines to the United States.” 


Comptroller General Warren to the Secretary of the Navy, September 18, 1941: 


Reference is made to your letter of April 4, 1941, concerning the 
export tax sought to be imposed by the government of the Common- 
wealth of the Philippines on certain ship fenders belonging to the 
United States Government shipped from the Navy Yard, Cavite, P. L., 
to the Navy Yard, Mare Island, Calif. Your letter is as follows: 


The act of Congress of August 7, 1939 (48 U. S. C., Supp., 1236), which 
amended the “Act to provide for the complete independence of the Philippine 
Islands, to provide for the adoption of a Constitution and a form of Government 
for the Philippine Islands, and for other purposes,” provides in part as follows: 

“(a) On and after January 1, 1941, the Philippine government shall impose 
and collect an export tax on every Philippine article shipped from the Philip- 
pines to the United States, except as otherwise specifically provided in this 
section. Said tax shall be computed in the manner hereinafter set forth in 
this subsection and in subsection (c) of this section. During the period Janu- 
ary 1, 1941, through December 31, 1941, the export tax on every such article 
shall be 5 per centum of the United States duty; on each succeeding January 
1 thereafter the export tax shall be increased progressively by an additional 
5 per centum of the United States duty, except that during the period January 
1, 1946, through July 3, 1946, the export tax shall remain at 25 per centum 
of the United States duty.” No specific exception with respect to activities 
of the United States Government is contained in the law. 

Under date of January 13, 1941, there were shipped from the Navy Yard, 
Cavite, P. L., via the S. S. President Taft of the American President Lines, Ltd., 
to the Navy Yard, Mare Island, California, 270 ship cane woven fenders valued 
at approximately $3,300, which had been manufactured at the Navy Yard, Cavite. 
Because of doubt on the part of the disbursing officer at the Navy Yard, Cavite, 
as to the availability of appropriated funds for the payment of an export tax, an 
agreement was reached locally under which the shipment was made without the 
payment of the export tax and in the event the U. S. Customs authorities should 
require payment of the tax upon arrival of the shipment in San Francisco, pay- 
ment would then be made by the disbursing officer at the Navy Yard, Cavite. 

The Navy Department has been informed that the United States Customs 
Service are requiring an export certificate as provided for in section 1 (h) 
of the act of August 7, 1939, supra, showing that the export tax has been paid 
on the shipment of cane fenders. 

In view of the general rule applied in the construction of statutes, imposing 
taxes that except where specifically so provided the Government does not 
contemplate the taxation of its own activities (Dugan v. United States, 34 
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Ct. Cls. 458, 468), a question is raised as to whether appropriated funds pro- 
vided for the Navy Department are available for the payment of the export 
tax imposed by the act of August 7, 1939, on account of the above-mentioned 
ship cane fenders. A decision in the premises is respectfully requested. 


In view of the statement in your letter that the United States 
Customs Service was requiring an export tax certificate under section 
1 (6) (h) of the act, showing that the export tax had been paid on 
the shipment of cane fenders, the Secretary of the Treasury was 
requested to furnish a report as to this phase of the matter. The 
reply to this request, under date of August 1, 1941, is in part as 
follows: 


Section 6 (a) of the act of March 24, 1934, as amended, supra, provides that 
on and after January 1, 1941, the Philippine government shall impose and 
collect an’ export tax on every Philippine article shipped from the Philippines 
to the United States, except as otherwise specifically provided. The act does 
not specifically provide any exemption for Philippine articles shipped to the 
United States Government. 

Section 18 (a) (6) of the act of March 24, 1934, as added by section 5 
of the act of August 7, 1939, 53 Stat. 1232 (U. S. C., sup. V, title 48, sec. 1247 
(a) (6)), provides that “The term ‘Philippine article’ means an article the 
growth, produce, or manufacture of the Philippines, in the production of 
which no materials of other than Philippine or United States origin valued 
in excess of 20 per centum of the total value of such article was used and 
which is brought into the United States from the Philippines.” 

Section 6 (h), supra, provides that no article shipped from the Philippines 
to the United States on and after January 1, 1941, subject to the export tax 
provided for in the section, shall be admitted to entry in the United States 
until the importer of such articles shall present to the United States collector 
of customs a certificate, signed by a competent authority of the Philippine 
government, setting forth the value and quantity of the article and the rate 
and amount of the export tax paid, or shall give a bond for the production of 
such certificate within six months from the date of entry. This section is 
the authority of law under which the collectors of customs require the pres- 
entation of export certificates. 

It will be noted that the administration of the export tax provisions of the 
Philippine Independence Act, as amended, is under the jurisdiction of the 
Philippine government. The Department is of the opinion that United States 
customs officers must comply with section 6 (h) unless it is decided by the 
Philippine customs authorities that the tax is not applicable, and it is believed 
that the question in this regard should be referred for decision by the Philippine 
government. 


Careful consideration has been given the suggestion that the ques- 
tion as to whether the export tax is applicable should be referred 
for decision by the.Philippine government, but I have grave doubts 
whether that is a proper or permissible course. That is, I doubt 
whether power has been conferred on the Philippine government to 
decide. as against the United States Government, that it, the Philip- 
pine government, has been authorized to lay an export tax on prop- 
erty of the United States. 

In Cincinnati Soap Co. v. United States, 301 U. S. 308, 314, 319, 
the Supreme Court of the United States affirmed the constitutionality. 
of a statute imposing a tax on the first domestic processing of cocoa- 
nut oil with a provision that all such taxes collected with respect to 
cocoanut oil wholly of Philippine production should be paid to the 
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treasury of the Philippine Islands. Stating the relationship of the 
Philippine Islands to the United States, the court said, at page 314: 


* * 
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* The islands constitute a dependency over which the United States, 
for more than a generation, has had and exercised supreme power of legislation 
and administration, Posadads v. National City Bank, 296 U. S. 497, 502, a power 
limited only by the terms of the treaty of cession and those principles of the 
Constitution which by their nature are inherently inviolable. * * 


and, at page 319: 


But it is contended that the passage of the Philippine Independence Act of 
March 24, 1984, c. 84, 48 Stat. 456, and the adoption and approval of a con- 
stitution for the Commonwealth of the Philippine Islands have created a differ- 
ent situation; and that since then, whatever may have been the case before, 
the United States has been under no duty to make any financial contribution 
to the islands. Undoubtedly, these acts have brought about a profound change 
in the status of the islands and in their relations to the United States; but 
the sovereignty of the United States has not been, and, for a long time, may 
not be, finally withdrawn. So far as the United States is concerned, the Philip- 
pine Islands are not yet foreign territory. By express provisions of the 
Independence Act, we still retain powers with respect to our trade relations 
with the islands, with certain exceptions set forth particularly in the act. We 
retain powers with respect to their financial operations and their currency, 
and we continue to control their foreign relations. The power of review by this 
court over Philippine cases, as now provided by law, is not only continued, 


but is extended to all cases involving the Constitution of the Commonwealth 
of the Philippine Islands. 


Thus, while the power of the United States has been modified, it» has not 
been abolished. * * 

That case was decided in 1937. While the Philippine Independ- 
ence Act of March 24, 1934, has subsequently been amended in vari- 
ous particulars by the act of August 7, 1939, 53 Stat. 1226, there 
has been no change in the basic relationship between the two Gov- 
ernments. The sovereignty of the United States has not been with- 
drawn; and, while the Philippine government has been granted a 
Jarge measure of autonomy in local matters, its trade and fiscal rela- 
tions with the United States are prescribed by statutes of the United 
States, and the meaning and scope of those statutes would appear 
to be finally for determination by the United States Government 
and not by the Philippine government. See Asiatic Petroleum Co. v. 
Insular Collector of Customs, 297 U. S. 666. At least, so far as taxa- 
tion of the property of the United States is concerned, the Philippine 
Islands are still to be regarded as having the character of a depend- 
ency of the United States, and it would be diametrically opposed to 
all concepts of that relationship to hold that the dependency has the 
power finally to decide as against the sovereign that the sovereign 
has authorized the dependency to tax the sovereign’s property. It 
would seem axiomatic that the sovereign, with full power to grant 
and revoke benefits, must retain the power finally to determine the 
extent of the benefits granted by its own statutes; and nothing is 
found in the Philippine Independence Act relative to administration 
of the export tax provisions, or otherwise, which would have the 
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effect of transferring that power to the Philippine government. Au- 
thority to administer the provisions of a statute does not carry with 
it the power finally to determine disputed questions of law as to the 
construction of the statute being administered. The principle is 
illustrated by the case of Dugan v. United States, 34 Ct. Cls. 458, 
cited in your letter. In that case the Commissioner of Internal 
Revenue had made allowances or awards in favor of an Army post 
exchange officer for the amount of special taxes paid as a retail 
liquor dealer. The auditor for the Treasury Department certified 
the allowances for payment but the Comptroller of the Treasury 
declined to approve his action. In the Court of Claims it was in- 
sisted that the decision of the Commissioner was conclusive and, 
therefore, not open to review by either the accounting officers or 
the courts. The Court, refusing to adopt this view, stated (p. 466) : 

His decision in respect of disputed questions of fact, in the absence of frand 
or mistakes in mathematical caiculation, would certainly be final and not open 
to review; but in the absence of disputed questions of fact, where his decision 
involves the construction of the law under which he acts, we think a different 
rules applies. 

This principle or distinction was last announced by the Supreme Court in the 
case of Medbury v. The United States (173 U. 8S. R., 492, 497), where, in speak- 
ing of the authority of the Secretary of the Interior under section 2 of the 
act of June 16, 1880 (21 Stat. L., 287), concerning the repayment of the excess 
of $1.25 per acre for lands sold within the limits of a railroad land grant 
for double the minimum price where such lands were afterwards found not 
to be within such grant, the court, speaking by Mr. Justice Peckham, said: 

“If there were any disputed questions of fact before the Secretary his 
decision in regard to those matters would probably be conclusive, and would 
not be reviewed in any court. But where, as in this case, there is no dis- 
puted question of fact, and the decision turns exclusively upon the proper 
construction of the act of Congress, the decision of the Secretary refusing 
to make the payment is not final, and the Court of Claims has jurisdiction of 


such a case.” 
See, also, Jn re Fassett, 142 U. S. 479, where the Supreme Court of 
the United States held that authority under the Customs Adminis- 
trative Act of June 10, 1890, 26 Stat. 131, to determine the rate and 
amount of duties charged upon imported merchandise, etc., did not 
give jurisdiction finally to determine the primary question of whether 
articles were imported merchandise within the meaning of the act. 
The question presented to this office in the present case is whether 
Navy appropriations are available to pay export taxes sought to be 
imposed by the Philippine Government on property of the United 
States shipped from the Philippine Islands to the United States by 
and for the use of the Navy. This office not only is authorized, but 
is required, to decide such question as to the use of appropriations. 
Section 8 of the Dockery Act, 28 Stat. 207, 208, as modified by section 
304 of the Budget and Accounting Act, 42 Stat. 24; 19 Comp. Gen. 
129; id. 478. The answer depends on whether the export tax provi- 
sions of the Philippine Independence Act were intended to extend 
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to property of the United States Government. That raises a general 
question of law which must be answered to decide the question of 
appropriation availability presented. While such decision will be 
controlling so far as the use of the appropriation for the payment 
of the export tax is involved, there is also involved the administrative 
duty imposed on customs officials by section 6 (h) of the act as 
umended, cited in the letter of the Secretary of the Treasury, to re- 
fuse admission to entry in the United States of any article shipped 
from the Philippines “subject to an export tax provided for in this 
section” until the importer has presented a certificate of the Philip- 
pine Government as to payment of the export tax, or has given bond 
for the production of such certificate within 6 months. This office 
may decide, on the basis that property of the United States is not 
subject to the export tax, that appropriations are not available to pay 
such tax. On the other hand, Treasury customs officials may decide 
with respect to the performance of the administrative duties imposed 
on them by section 6 (h) that property of the United States is sub- 
ject to the export tax, as indicated by the action taken on the ship- 
ment here involved and, also, by the report of the Secretary of the 
Treasury, quoted supra, and on that basis may refuse to admit such 
property without a certificate that the export tax has been paid. This 
could result in a stalemate rendering it impossible for agencies of 
the United States to bring into the United States from the Philippine 
Islands any property of the United States which happened to be of 
Philippine origin. However, this possibility, which might prove em- 
barrassing to the conduct of defense and other Governmental activ- 
ities, does not relieve this office of its duty to decide the question 
presented as to the availability of appropriations to pay the tax, or 
lessen the obligation, in rendering such decision, to apply the prin- 
ciples of law and rules of statutory interpretation deemed to be 
applicable. Having concluded, on the basis of the matter as pres- 
ently submitted, that it is not established that the Congress has au- 
thorized the payment of export taxes by the United States Govern- 
ment to the Philippine Government on United States property 
shipped from the Philippines to the United States, and, therefore, 
having decided that Navy appropriations are not available to pay 
such export taxes in the case submitted, I can only state the reasons 
for such conclusions and trust that they may be sufficient to justify 
agreement by the Customs Service with respect to the admission of 
such property on the ground that it is not subject to the tax, as stipu- 
lated in section 6 (h) of the act. If not, then this office will be glad 
to consider the matter further, at your request, on the basis of such 
arguments in support of a contrary conclusion which may be adduced 
by your Department, the Treasury Department, or the Philippine 
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Government, and if no agreement of views should be reached, ap- 
parently the matter would have to be left to legislative correction or 
clarification. 

In Domenech v. National City Bank, 294 U. S. 199, the Supreme 
Court of the United States held invalid a tax sought to be imposed 
by Puerto Rico on a branch of a national bank organized under the 
laws of the United States. Respecting the power of a dependency 
to tax its sovereign or its instrumentalities, the Court said: 


* * * Puerto Rico, an island possession, like a territory, is an agency 
of the Federal Government, having no independent sovereignty comparable to 
that of a State in virtue of which taxes may be levied. Authority to tae must 
be derived from the United States. But like a State, though for a different 
reason, such an agency may not tax a Federal instrumentality. A State, though 
a sovereign, is precluded from so doing because the Constitution requires that 
there be no interference by a State with the powers granted to the Federal 
Government. A Territory or a Possession may not do so because the depend- 
ency may not tag its sovereign. True the Congress may consent to such taxa- 
tion; but the grant to the island of a general power to tax should not be con- 
strued as a consent. Nothing less than an act of Congress clearly and explic- 
itly conferring the privilege will suffice. * * * [Italics supplied.] 


So the question here is whether the Congress has directed, author- 
ized, or consented to the imposition of an export tax by the Philip- 
pine Government on property of the United States. The Supreme 
Court has said that a general power to tax should not be construed 
as a consent and that nothing less than an act of Congress “clearly 
and explicitly” conferring the privilege will suffice. 

Section 1 of the act of August 7, 1939, 53 Stat. 1226, amended 
section 6 of the Philippine Independence Act of March 24, 1934, 
48 Stat. 459, to read, in part, as follows: 


Sec. 6. During the period beginning January 1, 1840, and ending July 3, 
1946, trade relations between the United States and the Philippines shall be 
as now provided by law, subject to the following exceptions: 

(a) On and after January 1, 1941, the Philippine Government shall impose 
and collect an export tax on every Philippine article shipped from the Philip- 
pines to the United States, except as otherwise specifically provided in this 
section. Said tax shall be computed in the manner hereinafter set forth in 
this subsection and in subsection (c) of this section. During the period Janu- 
ary 1, 1941, through December 31, 1941, the export tax on every such article 
shall be 5 per centum of the United States duty; on each succeeding January 
1 thereafter the export tax shall be increased progressively by an additional 
5 per centum of the United States duty, except that during the period January 
1, 1946, through July 3, 1946, the export tax shall remain at 25 per centum 
of the United States duty. 

a * a7 * * * oO 

(g) (1) The Philippine Government shall pay to the Secretary of the 
Treasury of the United States, at the end of each calendar quarter, all of the 
moneys received during such quarter from export taxes (less refunds), imposed 
and collected in accordance with the provisions of this section, and said moneys 
shall be deposited in an account with the Treasurer of the United States and 
shall constitute a supplementary sinking fund for the payment of bonds of 
the Philippines, its Provinces, cities, and municipalities, issued prior to May 
1, 1934, under authority of acts of Congress: * * * 

* . * ~ e . s 

(4) * * * Any portion of such special trust account found by the Secre 
tary of the Treasury of the United States on July 4, 1946, to be in excess of an 
amount adequate to meet future interest and principal payments on all such 
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outstanding bonds shall be turned over to the Treasury of the independent 
Government of the Philippines to be set up as an additional sinking fund to 
be used for the purpose of liquidating and paying all other obligations of the 
Philippines, its Provinces, cities, municipalities, and instrumentalities. To 
the extent that such special trust account is determined by the Secretary of 
the Treasury of the United States to be insufficient to pay interest and prin- 
cipal on the outstanding bonds of the Philippines, its Provinces, cities, and 
municipalities, issued prior to May 1, 1934, under authority of acts of Congress, 
the Philippine Government shall, on or before July 3, 1946, pay to the Secretary 
of the Treasury of the United States for deposit in such special trust account 
an amount whieh said Secretary of the Treasury determines is required to 
assure payment of principal and interest on such bonds: * * * 
* * * * a * ~ 

(h) No article shipped from the Philippines to the United States on or 
after January 1, 1941, subject to an export tax provided for in this section, 
shall be admitted to entry in the United States until the importer of such 
article shall present to the United States collector of customs a certificate, signed 
by a competent authority of the Philippine Government, setting forth the value 
and quantity of the article and the rate and amount of the export tax paid, 
or shall give a bond for the production of such certificate within six months 
from the date of entry. 


Section 18 (a) (6) of the Philippine Independence Act as added 
by section 5 of the said act of August 7, 1939, 53 Stat. 1231, 1282, 
provides that as used in section 6: 


The term “Philippine article” means an article the growth, produce, or manu- 
facture of the Philippines, in the production of which no materials of other 
than Philippine or United States origin valued in excess of 20 per centum of 
the total value of such article was used and which is brought into the United 
States from the Philippines. 


Section 7 (a) of the said act of August 7, 1939, 53 Stat. 1233, 1234, 
provided that sections 1 to 5 of such act (which include the amenda- 
tory provisions just quoted) should become effective on January 1, 
1940, if before that date the Ordinance Appended to the Constitution 
of the Philippines should be amended in certain particulars and— 

(2) The President of the United States shall have found and proclaimed that 
the Philippine Government has enacted, subsequent to the adoption of the 
amendments to the Constitution of the Philippines (as provided in subdivision 
(1) of ‘this subsection), a law relating to export taxes (as provided in section 
1), and has retained those Philippine laws relating to sinking-fund and currency 
matters which were in effect on May 20, 1988. 

Pursuant to this section the President by Proclamation No. 2377, 
December 12, 1939, 4 F. R. 4861, proclaimed the fulfillment of the 
stipulated conditions, including the enactment by the Philippine Gov- 
ernment of “a law relating to export taxes as provided in the said 
act. of August 7, 1939.” 

Thus it appears that the said amendatory provisions of the act 
of August 7, 1939, have gone into effect and that the Philippine Gov- 
ernment has enacted a law relating to export taxes as provided in 
that act. But as the Philippine law in that respect was required to 
be “as provided in section 1” of the act of August 7, 1939, supra, it 
could not transcend the limits of that section or legally impose taxes 
on the United States not authorized or consented to by the express 
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provisions of that section. It follows that the question is to be deter- 
mined by the provisions of said section 1, as it amends section 6 of the 
act of March 24, 1934, supra, and not by the terms of the export 
tax law enacted by the Philippine Government to carry such pro- 
visions into effect. 

The language of the amendatory act is that on and after January 
1, 1941, the Philippine Government shall impose and collect an export 
tax on “every” Philippine article shipped from the Philippines to 
the United States, “except as otherwise specifically provided in this 
section.” As you point out in your letter, and the Secretary of the 
Treasury points out in his letter, no specific exception is made with 
respect to the activities—or property—of the United States Govern- 
ment. Did the Congress then, by the use of the word “every,” intend 
to include property of the United States and to authorize an export 
tax thereon? The Supreme Court said in the Domenech case, supra, 
that the grant of a general power should not be construed as a consent 
to tax the sovereign and that nothing less than an act of Congress 
“clearly and explicitly” conferring the privilege will suffice. The fail- 
ure of Congress expressly to except property of the United States 
from the tax does not constitute an act clearly and explicitly con- 
ferring the privilege to tax. The word “every” in form is all inclu- 
sive, but it is general and not explicit, and as against any conclusion 
that merely by virtue of such generality it was intended to include 
property of the United States, there is for application the canon of 
statutory interpretation that the sovereign is not intended to be af- 
fected unless expressly named in the statute or included by necessary 
implication. See Jn re Tidewater Coal Exchange, 280 Fed. 648, 650, 
for a comprehensive discussion of this rule and its application in 
American jurisprudence. For a recent discussion of the exceptions to 
the rule see the opinion of the Attorney General dated June 18, 1941, 
concerning its application to the Soldiers and Sailors’ Civil Relief Act 
of 1940. The present matter seems clearly to fall within the rule 
and not its exceptions. In Dollar Savings Bank v. United States, 
19 Wall. 227, 239, the Supreme Court of the United States said: 

* * * It is a familiar principle that the King is not bound by any act 
of Parliament unless he be named therein by special and particular words. 
The most general words that can be devised (for example, any person or 
persons, bodies politic or corporate) affect not him in the least, if they may 
tend to restrain or diminish any of his rights and interests. He may even 
take the benefit of any particular act, though not named. The rule thus settled 
respecting the British Crown is equally applicable to this Government, and it 
has been applied frequently in the different States, and practically in the 
Federal courts. * * * 

In District of Columbia v. American Oil Co., 39 F. (2d) 510, the Court 
of Appeals of the District of Columbia, citing the said Dollar Sav- 
ings Bank case, held that a tax law enacted by Congress for the 
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District of Columbia imposing a tax on “all” motor-vehicle fuels 
within the District of Columbia, sold or otherwise disposed of by an 
importer, did not apply to gasoline sold in the District of Columbia 
for use by various Executive departments and governmental agencies. 
The Court said: 

To sustain the contention of appellant, it must clearly appear that the 
United States intended to tax itself. See Dollar Savings Bank v. United States, 
19 Wall. 227, 22 L. Ed. 80. In our view, the intent of the statute was quite 
the contrary. * * * 

The circumstances of that case appear closely analogous to those 
here involved. The Congress as the “supreme legislative body” for 
the District of Columbia imposed the tax on “all” motor-vehicle 
fuels sold in the District of Columbia and directed that the proceeds 
of the tax be paid into the Treasury of the United States to the credit 
of the District of Columbia to be available exclusively for road and 
street improvement and repair. The term “all motor-vehicle fuels” 
there involved is as broad and inclusive as the term “every Philip- 
pine article” in the present statute, but that did not overcome the 
presumption, based on the rule of statutory interpretation stated in 
the Dollar Savings Bank case, that the United States did not intend 
to tax itself. 

In Dugan v. United States, 34 Ct. Cls. 458, cited in your letter, 
the Court of Claims held that Army post exchanges “are, in their 
creation and management, governmental agencies” and sustained a 
refund of internal revenue taxes paid by the post-exchange officer 
as a retail liquor dealer. The court said, at page 468: 

It has never been the policy of the Government to tax its own enterprises 
or its own manner or method of doing business; and inasmuch as post ex- 
changes are established and maintained by it for the mental and physical 
betterment of its troops in garrisons and posts, with resulting, if not immedi- 
ute, benefit to itself, we think such exchanges are exempt from the payment 
of special tax for the sale of such articles as the regulations permit. 

In Asiatic Petrolewm Co. v. United States, 65 Ct. Cls. 100, the Gov- 
ernment interposed a counterclaim for the amount of duties alleged 
to be payable to the Philippine government on fuel oil delivered by 
a contractor to the Philippines for use of the United States Navy. 
The court held that as between the government and the contractor 
the contractor was not liable under the terms of the contract for any 
duties payable on the fuel oil. The court then proceeded to say: 

While not necessary to a decision of the case, it is not inappropriate to state 
that the court is in extreme doubt as to whether or not the oil in question 
was dutiable. Whatever may be said as to when the title to the oil passed, 
as between the parties, such oil for the purposes of the tariff act was the prop- 
erty of the United States at the time of its importation into the Philippine 
Islands. Is the United States liable for customs duty on property imported 
by it and for its own use? The act itself is silent on that question. It should 
be remembered that no duties were demanded until after the full completion of 


the first contract under which 50,167.6058 tons of oil were delivered and paid 
for, and until after 14,460.7 tons under the secend contract had been delivered, 
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It can therefore be said that the customs officials themselves did not at first 
regard this property as dutiable. It should also be noted that when duties 
were subsequently assessed it was sought to impose same only on that portion of 
the oil which was delivered into naval tanks at Cavite, and not on the oil 
discharged directly into the U. S. 8. Pecos. Both deliveries were within the 
jurisdiction of the Philippine Islands. The first section of the act, 36 Stat. 130, 
provides that the duties therein imposed shall be levied upon “ail 
articles * * * entering the jurisdiction of the Philippine Islands from any 
place or places, including the United States and its possessions, and in any 
manner whatsoever, either with intent to unlade therein, or which, after such 
entering, are consumed therein or become incorporated into the general mass 
of property within said Islands * * *.” * * 


The purpose of the statute prov iding for customs duties on importations 
into the Philippine Islands was to provide revenue for the use of the Philip- 
pine Government, for the protection, and partial support of which the United 
States held itself responsible. It is inconceivable that Congress in the enact- 
ment of the said statute should have intended that the United States would 
be required to pay duty on its own oil imported into the Philippine Islands, for 
its own use, in supplying its Navy vessels used in the protection of the Philip- 
pine Government, as well as for the maintenance of its own Military and Naval 
Establishments in the national defense. * 

Thus, despite the wholly inclusive form of the language used in 
the Philippine Tariff Act there involved, to wit, “all articles * * * 
entering the jurisdiction of the Philippine Islands * * * in any 
manner whatsoever,” the court expressed “extreme doubt” whether 
property of the United States was included and stated it to be “incon- 
ceivable” that Congress in the enactment of the statute should have 
intended that the United States would be required to pay duty on 
its own oil imported into the Philippine Islands for its own use. 

Following that decision the question of paying duties on property 
imported into the Philippine Islands by the United States Govern- 
ment for its own use was reviewed by this office on a submission by 
the paymaster general of the Navy and it was held in decision of 
November 2, 1929, 9 Comp. Gen. 180, that such payments should not 
be made pending a decision by the Supreme Court of the United 
States sustaining the legality of such charges or further legislation 
by the Congress with respect thereto. See also 11 Comp. Gen. 254, 
to the same effect concerning goods imported into Puerto Rico for 
the use of the United States Government, and 20 Comp. Gen. 809, 
holding that certain “ship dues” imposed by ordinance of the Virgin 
Islands may not legally be assessed against commercial vessels on 
account of Government-owned cargoes discharged at Virgin Island 
ports. 

By the act of July 3, 1930, 46 Stat. 851, Congress expressly author- 
ized, under stipulated conditions and limitations with respect to the 
request for services or the use of facilities, the payment on merchan- 
dise, etc., consigned to agencies of the United States Government in 
the Philippine Islands of certain cargo checking and arrastre charges, 
in the nature of service charges, imposed by authority of the Philip- 
pine government, which charges theretofore had been negatived by 
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decisions of this office on the ground that they purported to be com- 
pulsory irrespective of the need or request for the service, and, there- 
fore, were to be regarded as a tax. But it does not appear that the 
Congress has authorized the payment of import duties negatived by 
the decision of November 2, 1929, supra, rendered some 12 years ago. 
The language of the Philippine Tariff Act of August 5, 1909, 36 Stat. 
130 “all articles * * * entering the jurisdiction of the Philip- 
pine Islands” is as broad and inclusive as the language of the export 
tax provision here involved, “every Philippine article shipped from 
the Philippines to the United States,” and it would be most incon- 
gruous to hold that under the first act no import duties may be col- 
lected by the Philippine government on property of the United States 
Government shipped into the Philippines, but that under the second 
act the United States Government is required to pay the Philip- 
pine government an export tax on its property shipped out of the 
Philippines, unless other provisions of the latter act clearly require 
that conclusion; and I find nothing in the other terms of the Philip- 
pine Independence Act, as amended, showing or indicating any intent 
that the export tax is to be laid on property of the United States. 


What little may be indicated in the export tax provisions would point. 


the other way. By section 6 (g) (1) the proceeds of the tax are 
required to be deposited with the Treasurer of the United States for 
the payment of Philippine bonds issued prior to May 1, 1934. But 
that such payments are regarded as obligations of the Philippine 
government and that the United States Government is not to con- 
tribute thereto is shown by the provision in section 6 (g) (5) that 
on or before July 3, 1946, when United States sovereignty is to be 
withdrawn, the Philippine government will pay into the trust fund 
to be established for that purpose any such further amount as may 
be found necessary to assure payment of-such bonds. Section 6 (h) 
provides that no article shipped from the Philippines subject to the 
export tax shall be admitted to entry in the United States until the 
“importer” shall present a certificate of the Philippine government 
as to the payment of the export tax “or shall give a bond for the 
production of such certificate within 6 months from the date of entry.” 
While under certain circumstances the United States Government 
might be regarded as an importer, it certainly could not have been 
contemplated that the Government should ever be put in the anoma- 
lous position of having to give a bond to itself for the later presenta- 
tion to itself of such a certificate, and it would follow that the legis- 
lation did not contemplate the inclusion of the United States 
Government as an “importer” within the meaning of the term as 
there used. While these provisions may not afford conclusive indi- 
cations of the legislative intent, they certainly do not lend themselves 
to the view that the Government intended to tax itself to aid in pay- 
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ment of the Philippine bonds, but, on the contrary, they tend to indi- 
cate that the Congress did not have in mind that the property of the 
United States would be subjected to the tax. In the absence of any 
countervailing provisions clearly showing a legislative purpose to 
include the property of the United States within the reach of the 
tax there appears for application the general rule of statutory inter- 
pretation that the sovereign is not intended to be bound unless 
expressly named. District of Columbia v. American Oil Co., supra. 

For the reasons hereinbefore stated, and pursuant to the princi- 
ples of the decisions cited, I think any doubt there might be in the 
matter must be resolved in favor of the conclusion that property of 
the United States Government shipped from the Philippine Islands 
is not subject to the export tax provided for in section 6 of the 
Philippine Independence Act. Accordingly, answering your ques- 
tion specifically, I have to advise that funds appropriated for the 
Navy Department are not available for the payment of such export 
tax on the ship cane woven fenders referred to in your letter. 


(B-20362) 


POSTMASTERS—PAYMENT FOR CIVILIAN LEAVE DURING MILITARY 
OR NAVAL SERVICE 


Postmasters who have been ordered to active military or naval duty—as dis- 
tinguished from those voluntarily enlisted—and whose offices have been 
filled by acting postmasters under authority of the act of December 6, 1940, 
during their absence on such duty, may receive compensation for their 
accumulated and current accrued leave (not to exceed the 30 days allow- 
able in any one fiscal year under postal regulations) under the authority 
of the act of August 1, 1941, relating to payment of employees of the 
United States, etc., for leave in their civilian position concurrently with 
active military or naval service. 


Comptroller General Warren to the Postmaster General, September 19, 1941; 
I have your letter of September 8, 1941, as follows: 


Reference is made to the act of Congress approved August 1, 1941 (Public, 
202, 77th Congress), which makes provision for the payment for accumulated 
or accrued annual leave of employees ordered to active duty with the military 
or naval forces of the United States. 

Your decision is requested as to the applicability of the provisions of this 
act to postmasters who have been on active military duty since the fall of 
1940, having been granted leave without pay for the duration of such service, 
and whose offices are being administered by acting postmasters appointed and 
receiving the salary of the office under the provisions of the Act of December 
6, 1940 (Public, 887, 76th Congress). 


The act of August 1, 1941, Public Law 202, 55 Stat. 616, provides 
as follows: 


That employees of the United States Government, its Territories or posses- 
sions, or the District of Columbia (including employees of any corporation 
created under authority of an act of Congress which is either wholly con- 
trolled or wholly owned by the United States Government, or any corpora- 
tion, all the stock of which is owned or controlled by the United States Gov- 
ernment, or any department, agency, or establishment thereof, whether or not 
the employees thereof are paid from funds appropriated by Congress), who 
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heave heretofore or who may hereafter be ordered to active duty with the 
military or naval forces of the United States shall be entitled to receive, in 
addition to their military pay, compensation in their civilian positions cover- 
ing their accumulated or current accrued leave or to elect to have such leave 
remain to their credit until their return from active military or naval service. 


The act of December 6, 1940, 54 Stat. 1221 (Public, No. 887, 76th 
Cong.), provides as follows: 


That section 3 of the act approved June 25, 1988 (ch. 678, 52 Stat. 1077; 
U. 8. C., 1934 edition, supp. V, title 39, sec. 39a) is amended by the addition 
of the following: “Provided further, That at any post office the postmaster 
of which has been called for duty as a member of the National Guard or of 
the Reserve of the Army, Navy, or Marine Corps or pursuant to draft or vol- 
untary enlistment, the Postmaster General is authorized to grant leave of 
absence without pay to such postmaster and to appoint an acting postmaster 
at such post office to serve for the period only of the absence of the regular 
postmaster on military service, requiring such acting postmaster to furnish 
suitable bond with surety for the faithful performance of the duties as acting 
postmaster and releasing the regular postmaster and his sureties of re- 
sponsibility for the conduct of the office during such period: Provided further, 
That where a postmaster resigns for the purpose of military service as herein 
described and subsequently wishes to resume his previous position as post- 
master he may be permitted, upon being released from military service, to 
withdraw his resignation and resume the office of postmaster, or be reappointed 
thereto, in the event the office is being conducted at the time by an acting 
postmaster: Provided further, That appointments of acting postmasters to serve 
during absences of regular postmasters on leave granted pursuant to the terms 
of this Act shall be made in accordance with the civil-service laws, rules, and 
regulations, and such appointments may continue until the return to duty 
of the regular postmaster or until it has been determined that the regular 
postmaster will not return to duty.” 


The Treasury and Post Office Departments Appropriation Act, 


1941, approved March 25, 1940, 54 Stat. 55, 72, contains an item, as 
follows: 


Compensation to postmasters.—For compensation to postmasters, including 
compensation as postmaster to persons who, pending the designation of an 
acting postmaster, assume and properly perform the duties of postmaster in 
the event of a vacancy in the office of postmaster of the third or fourth class, 
and for allowances for rent, light, fuel, and equipment to postmasters of the 
fourth class, $49,650,000. 


See, also, the corresponding item in the Appropriation Act for the 
fiscal year 1942, approved May 31, 1941, Public Law 88, 55 Stat. 229. 

Section 445, subsection 5, Postal Laws and Regulations, 1940, pro- 
vides, in pertinent part, as follows: 

Postmasters of all classes shall be granted leave of absence as follows, and 
the provisions of this section apply in all respects to acting postmasters: 

(a) Annual leave.—15 days annual leave with pay during each fiscal year, 
the unused portion of which is cumulative, but the taking of the same will be 
limited to 30 days in any one fiscal year. Sundays and holidays are excluded in 
counting annual leave, and Saturdays (or short workweek day observed by 
the community other than Saturday) are excluded in extended periods of a 
week Or more. 

It is understood that said regulations were issued under authority 
of the acts of Congress authorizing the granting of annual leave to 
“employees in the postal service.” See the act of May 15, 1939, 53 
Stat. 745 (39 U. S. C. 828). 
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Postmasters are regarded as “employees of the United States Gov- 
ernment” within the meaning of Public Law 202, supra. Cf. de- 
cision dated September 3, 1941, B-13341, 21 Comp. Gen. 191. Under 
the regulations approved by the Postmaster General, postmasters are 
entitled to accumulated leave not to exceed “30 days in any one fiscal 
year,” and are credited annual leave (accrued leave) at the rate of 
“15 days annual leave with pay during each fiscal year.” Hence, 
if the postmasters “who have been on active military duty since the 
fall of 1940” (quoting from your letter) were ordered to active mili- 
tary duty they would appear to meet the conditions of Public Law 
202, and would thus be entitled to the benefits of that statute. The 
terms of Public Law 202 are regarded as in conflict with, and as 
superseding, that portion of the act of December 6, 1940, which 
authorized the Postmaster General to grant leave of absence without 
pay to postmasters during their absence on active military duty to 
the extent of any annual leave for which payment is authorized to 
be made. The fact that their offices have been filled by an acting 
postmaster temporarily during their absence on active military duty 
under authority of the act of December 6, 1940, supra, does not 
defeat the right of postmasters to receive compensation for the ac- 
cumulated and current accrued leave to their credit (not to exceed 


30 days) at the time they were ordered to active military or naval 
duty, for which there would be available any unexpended balance 
of the lump sum appropriation item “Compensation to postmasters” 
for the fiscal year 1941. 

Such postmasters who voluntarily enlisted in the military or naval 
forces are not, of course, entitled to the benefits of Public Law 202. 
See decision dated September 18, 1941, B-20149, 21 Comp. Gen. 210. 


(B-20102) 


TELEPHONES—INSTALLATION IN PRIVATE RESIDENCES—AVAIL- 
ABILITY OF RENTALS FROM DEFENSE HOUSING 


The authorization in section 201 of the act of September 9, 1940, to use the 
rentals from certain defense housing projects for the management, main- 
tenance, etc., of the housing units constitutes such rentals appropriated 
funds, and, therefore, the prohibition in section 7, of the act of August 
23, 1912, against the use of appropriated funds for the installation of tele- 
phones in private residences precludes the use of the rentals for installing 
and maintaining telephones in the private quarters of management and 
maintenance personnel at the projects. 


Comptroller General Warren to the Secretary of the Navy, September 22, 1941: 
I have your letter of August 26, 1941, as follows: 
The Commanding Officer of the Naval Air Station, Corpus Christi, Texas, has 


requested authority to install and maintain four telephones for the use of the 
combined Police and Fire Station, and in the residences of the Chief Main- 
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tenance Mechanic, the Assistant Manager and the Senior Clerk of the Office 
of Defense Housing Project at Peary Place, Civilian Housing Project on the 
Cayo del Oso, Corpus Christi, Texas, which project has been constructed for 
the use of employees of the U. 8. Naval Air Station, Corpus Christi, Texas, 
pursuant to section 201, Supplemental Appropriations Act approved September 
9, 1940 (Public, No. 781, 76th Congress, 3d session). 

It is considered to be essential that the residences of the persons stated be 
connected by telephone and that the police and fire station be provided with 
such service in connection with the maintenance and operation of the project. 

It is contemplated that the funds to be used for such telephone service will 
be derived from rents and not from appropriations made or to be made by 
Congress. However, in view of the provisions of section 7 of the act of 
August 28, 1912 (37 Stat. 414; 31 U. 8. C. 679), which prohibits the use of 
appropriated funds for telephone service installed in private quarters and for 
similar charges, a question has been raised as to whether the request referred 
to may legally be complied with. 

It is, therefore, requested that you inform the Navy Department whether 
under the circumstances stated, payment may legally be made for telephones 
to be installed in the quarters and for the purposes mentioned at said Defense 
Housing Project. 


Section 7 of the act of August 23, 1912, 37 Stat. 414, provides: 


That no money appropriated by this or any other act shall be expended for 
telephone service installed in any private residence or private apartment or for 
tolls or other charges for telephone service from private residences or private 
apartments, except for long-distance telephone tolls required strictly for the 
public business, and so shown by vouchers duly sworn to and approved by 
the head of the department, division, bureau, or office in which the official using 
such félephone or incurring the expense of such tolls shall be employed. 


The language of the section quoted is plain and comprehensive 
and has been uniformly construed to prohibit the furnishing at 
public expense of telephone installation and service in a private 


residence or quarters. See 11 Comp. Gen. 87, and decisions therein 
cited. 


Section 201 of the act of September 9, 1940, 54 Stat. 883, provides, 
insofar as here material, as follows: 


To the President for allocation to the War Department and the Navy De- 
partment for the acquisition of necessary land and the construction of housing 
units, including necessary utilities, roads, walks, and accessories, at locations 
on or near Military or Naval Establishments, now in existence or to be built, 
or near privately owned industrial plants engaged in military or naval activ- 
ities, which for the purposes of this act shall be construed to include activities 
of the Maritime Commission, where the Secretary of War, the Secretary of 
the Navy, or the Chairman of the Maritime Commission shall certify that such 
housing is important for purposes under their respective jurisdiction and nec- 
essary to the national defense program * * *. The Secretary of War and 
the Secretary of the Navy are further authorized to use such rentals as may 
be collected from each housing project for the management and maintenance 
of the housing units therein, including utilities, roads, walks, and accessories, 
and to set up special reserve accounts for the amortization of the cost of the 
project ;...%,.°...° 


The authorization in the above section 201 to use the rentals for 
specified purposes constitutes them appropriated funds and limits 
their use to the items specified therein. As said section 201 does 
not except such funds from the provisions of section 7 of the act of 
August 23, 1912—that is, does not specifically authorize the use of 
rentals for the installation of telephones in private quarters—it must 
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be held that what is proposed, to wit, the use of rentals for the in- 
stallation of telephones in private residences, is not authorized. 


(B-20140) 
CONTRACTS—COST-PLUS—REPAIRS TO RENTED EQUIPMENT 


Where, under rental agreements entered into by a cost-plus-a-fixed-fee contrac- 
tor, “all routine maintenance and normal running repairs” are to be made 
by the lessee (prime contractor) without expense to the lessors and the 
expenses thereof were not included by the lessors in computing the rental 
rates, the prime contractor may be reimbursed by the Government for the 
cost of such repairs. 20 Comp. Gen. 632, where rental rates were con- 
sidered normally to include an allowance for wear and tear incident to 
the use of the equipment, distinguished. 


Comptroller General Warren to Lt. Col. H. M. Denning, United States Army, 
ptember 22, 1941: 


There was received by indorsement from the Chief of Finance 
your letter of August 16, 1941, as follows: 


1. The undersigned being a duly appointed disbursing officer of the Finance 
Department, and in receipt of the enclosed Bureau vouchers, #T 253 and #T 
230, in the amounts of $387.06 and $245.21, respectively, pertaining to the 
account of Coleman Bros. Corp. and John Bowen Co. under contract W 6101 
qm 148, for reimbursement of expenditures covering repairs and replacements 
to rented equipment; same are transmitted herewith for an advance decision as 
to the propriety of payment, as this office is in doubt as to whether the pro- 
visions of article II of the standard equipment Rental Agreement contains 
sufficient authority to justify payment of these accounts. 

2. It will be noted that article II of the standard Equipment Rental Agree- 
ment applicable to Bureau voucher #T 253 reads as follows: 

“All necessary minor or field repairs to equipment shall be made by the lessee 
without cost to the lessor. Other than minor or field repairs shall be made by 
the lessor without cost to the lessee.” 


whereas article II of the Standard Equipment Rental Agreement applicable to 
Bureau voucher #T 230 reads as follows: 

“Equipment shall be maintained in good repair and working condition by 
the lessor without cost to the lessee. Routine maintenance and normal running 
repairs by the lessee is approved.” 

In connection with the foregoing, reference has been made to your decision 
B-15593 dated April 14, 1941, and while it is appreciated that said decision 
considered the matter of loss or damage to rented equipment, yet that portion 
thereof which states: 

“Such usual rental rates for equipment normally include not only a fair 
profit, but an allowance for wear and tear incident to the use of the equip- 
ment for the purpose rented and, under the settled rules of bailment law, a 
margin to compensate the owner for the risk of loss and damage except that 
resulting from the negligence of the bailee,” appears to be in conflict with 
article II of the Standard Equipment Rental Agreements referred to above. 


With your letter the Chief of Finance transmitted a report by the 
contracting officer dated August 1, 1941, as follows: 


1. Reference is made to original communications concerning reimbursement 
vouchers for parts and/or repairs to construction equipment rented at Fort 
Devens, Massachusetts, by Coleman Brothers Corp. and John Bowen Company, 
under the terms of Contract No. W 6101 qm-148. 

2. Personal field investigation with regard to the repair of rented equipment 
under the above contract was made by the contracting officer. It has been de- 
termined that at the inception of the construction work at Fort Devens the 
Government representatives and the general contractor agreed that, due to 
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the wide-spread scale of operations and the emergency conditions under which 
the work was to be done, efficient operation could be accomplished only if the 
normal running repairs to equipment were handled on the site by the contrac- 
tor’s forces on a reimbursable basis. Moreover, when the equipment lessors 
were informed that their equipment was to be used 24 hours a day, seven days 
a week throughout the winter, they took the position that they would not be 
willing to rent the equipment under such conditions unless the making of 
routine running repairs was assumed by the lessee. Accordingly, it became 
the understanding between the various equipment lessors and the general con- 
tractor that the latter would assume all routine maintenance and normal running 
repairs without cost to the lessors. 

8. The agreements referred to above were not reduced to writing at the time 
inasmuch as the standard contract form for equipment rental agreements was 
not received from Washington until several weeks after operations had begun. 
Article II of the Standard Equipment Rental Agreement, however, provided 
that: “Equipment shall be maintained in good repair and working condition 
by the lessor without cost to the lessee.” In order to offset this provision, 
which obviously was contrary to the practice and intention of the parties, 
the following provision was added to article II of the contract prior to execu- 
tion: “Routine maintenance and normal running repairs by the lessee is ap- 
proved.” It was the definite understanding of the general contractor and the 
equipment owners, as well as the Government representatives, that this added 
provision served to incorporate into the written contract and give effect to 
their original verbal agreement; i. e., that the general contractor as lessee was 
to make all routine and normal running repairs to the rented equipment. 

4. It appears, therefore, that at no time during the period of operations was 
it the intention of the parties concerned that the lessors were to be responsible 
for these repairs. This statement is substantiated by the fact that during 
the entire contract period all such repairs were made by the general contractor 
at repair shops constructed by him for that specific purpose. With respect to 
vouchers covering reimbursement of cost of repairs made under those equip- 
ment rental agreements wherein article II has been amended as described 
above, the contracting officer finds that such expenses were incurred in accord- 
ance with the terms of the contract and are, therefore, reimbursable to the 
general contractor under article II, paragraph 1 (d) of the prime contract. 

5. As the work on the project progressed, other rental agreements for equip- 
ment were entered into with additional parties, but in each instance, as in all 
previous cases, it was the clear intention of the parties that routine and normal 
running repairs were to be made by the lessee. However, it was subsequently 
discovered that in certain of the rental agreements, the added provisions 
referred to above which placed responsibility fer repairs upon the lessee, was 
inadvertently omitted. It is evident this oversight was clearly a mistake and 
was contrary to the intention of the parties for, as stated above, the facts 
are that it was never contemplated that routine repairs were to be made by 
the lessors. Consequently, in those cases where the omission occurred, the 
contracting officer finds the expense of equipment repairs to be a reimbursable 
item of cost under article 11, paragraph 1 (p), of the construction contract. 

6. In view of the above, the vouchers forwarded with the original com- 
munications are certified for payment. 

7. A copy of the report of the constructing quartermaster at Fort Devens as 
to this matter is inclosed for your information. 


Article IT of the contract here involved provides, in pertinent part, 
as follows: 


1. The contractor shall be reimbursed in the manner hereinafter described 
for such of his actual expenditures in the performance of the work as may be 
approved or ratified by the contracting officer and as are included in the following 
items: 

a * * * s om ” 


(c) Rental actually paid by the contractor, at rates not to exceed those ap- 
proved by the contracting officer, for construction plant in sound and workable 
condition, such as pumps, derricks, concrete mixers, boilers, clamshell or other 
buckets, electric motors, electric drills, electric hammers, electric hoists, mechan- 
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ical shovels, locomotive cranes, power saws, engineers’ levels and transits, and 
such other equipment exceeding $300 in value as may be necessary for the proper 
and economical prosecution of the work. Each contract for the rental of con- 
struction plant or parts thereof by the contractor from third parties shall be 
in a form prescribed by the Secretary of War, shall be subject to approval by 
the contracting officer, and shall contain the same provisions entitling the Gov- 
ernment to acquire title to such plant or any part thereof upon the same con- 
ditions as those contained in paragraph 2 of article II of this contract. 

(d) Loading and unloading at the site of the work of construction plant, 
owned or rented by the contractor; the transportation thereof to the place or 
places where it is to be used in connection with said work and return transporta- 
tion f. 0, b. cars to the point of original shipment or equivalent mileage, except 
as hereinafter set forth; the installation and dismantling thereof, and such 
repairs and spare parts as are not included in the rental; provided such repairs 
or spare parts are not made necessary by defects in such ‘plant, or parts thereof, 
or by the fault or negligence of the contractor or his employees ; 


It is the general rule that rental rates for equipment are epstihdered 
normally to include an allowance for wear and tear incident to the 
use of the equipment for the purpose rented. See 20 Comp. Gen. 632. 
However, that general rule is not for application where the equip- 
ment rental contracts provide otherwise. 

It would appear from the provisions reported to be contained in 
the contracts for rental of the equipment and the explanation of the 
contracting officer that it was the intention of all parties concerned 
that “all routine maintenance and normal running repairs” be made 
by the prime contractor without expense to the lessors and that the 
expenses thereof were not included by the lessors in computing rental 
rates. Since such repairs are not included in the rental, it is evident 
that the cost thereof is reimbursable to the contractor under the 
provisions of paragraph 1 (d) of article II of the contract. 

Accordingly, in this and similar cases, the prime contractor may 
be reimbursed for the cost of such repairs to rented equipment as 
constitute routine maintenance and normal running repairs, when 
the responsibility for such repairs is upon such contractor. Whether 
a repair in any particular instance is of the type which is required 
to be made by the contractor is a matter generally which should be 
considered by the contracting officer before approving or ratifying 
the expenditure for reimbursement, in accordance with the applicable 
terms of the contract, as has evidently been done in this case. 

It is noted that in paragraph 5 of his report, the contracting officer 
refers to other contracts for rental of equipment wherein there was 
inadvertently omitted “the added provision referred to above which 
placed responsibility for repairs upon the lessee.” As to these con- 
tracts, in view of the said report, it may be considered that such 
contracts are in the same category as those herein discussed. 

The vouchers with supporting papers are returned herewith and 
you are advised that payment thereon is authorized, if otherwise 
correct. 
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GENERAL ACCOUNTING OFFICE—CLAIM SETTLEMENTS—RIGHTS OF 
CLAIMANTS AS TO HEARING AND REVIEW ; 
ti 
Section 236, Revised Statutes, as amended, under which the General Accounting nc 
Office is authorized to settle and adjust claims by and against the United 
States, does not provide for hearings and prescribes no definite form of wi 
procedure for the presentation and settlement of claims, and, therefore, to 
where reasonable notice and opportunity to be heard was given a claimant 
whose claim against the United States was denied by this office, there has th 
been no denial of an adequate hearing such as is contemplated by the dk 
due-process clause of the Fifth Amendment to the Constitution of the 
United States. of 
There is no statute giving any person a vested right to have a settlement of in 
the General Accounting Office reviewed by the Comptroller General of the 
United States, and where a claim against the United States has been dis- 
allowed by this office after consideration under the authority in section Ss 
236, Revised Statutes, as amended, the refusal of the Comptroller General 
to grant a review was not a denial of the “due process of law” contem- C 
plated by the Fifth Amendment to the Constitution of the United States. ¥ 
Comptroller General Warren to Truscon Steel Co., September 23, 1941: t 
Reference is made to your letter of August 20, 1941, requesting 5 
further consideration of your claim of $2,800, representing liquidated 1 
damages deducted for delay in delivery of a quantity of wire staples I 
to the War Department, United States Engineer Depot, New Orleans, I 
La., under contract No. W-1096-eng-3857, dated March 13, 1935. 1 
Under the terms of the contract you agreed to furnish and deliver ( 


f. o. b. cars Youngstown, Ohio, for shipment on Government bills 
of lading to the United Ctates Engineer Depot, New Orleans, La., 
22,000,000 galvanized wire staples in accordance with contract speci- 
fications at a price of $748 per 1 million staples less commercial 
freight from your shipping point to destination. Deliveries were to 
be made as stated in paragraph 2 of the contract specifications, which 
paragraph provided in pertinent part as follows: 


2. Commencement, prosecution, delivery and completion.—The work shall be 
commenced at such time as will enable the contractor to make shipment at 
least as rapidly as called for in the schedule below. 

In case of failure on the part of the contractor to make shipment as rapidly 
as called for in the schedule given below and as agreed upon as a part of this 
contract, the contractor shall pay to the United States as liquidated damages 
at the rate of $50.00 for each calendar day or fraction thereof of delay until 
all lost time is made up and shipments are resumed in accordance with the 
following schedule: 


Schedule of shipments 





Calendar days 
Number of staples, | Total staples delivered | ~ cianced time after 
this shipment to carrier to date notice to proceed 
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Notice to proceed was received by you on March 25, 1935, thereby 
fixing April 1, 1935, as the date on which the first shipment was to 
be made under the schedule contained in paragraph 2 of the specifica- 
tions. However, it appears that the first shipment of staples was 
not made until April 15, or after a delay of 14 days, and that there 
were delays in the other shipments made under the contract, or a 
total delay of 58 days. Accordingly, in making payments to you for 
the material, liquidated damages in a total amount of $2,650 were 
deducted by the disbursing officer on vouchers Nos. 18491 and 116 
of the June and July 1935 accounts, respectively, of J. H. Carruth, 
major, Corps of Engineers. 

Claim for the amount thus deducted was made by you on 
September 23, 1935, to the United States Engineer Office, New 
Orleans, La., which claim was supported by a brief in which there 
were set forth in detail the reasons on which was based the conten- 
tion that the amount deducted should be remitted. First, it was 
stated in said brief that the formal contract was not executed by the 
United States until April 11, 1935, and that a copy thereof was not 
received by you until April 17, 1935. Therefore, it was urged that 
no binding contract existed until at least April 11, 1935, and, hence, 
that there was no obligation on your part to commence performance 
of the contract upon receipt of the notice to proceed on March 25, 
1935. Secondly, it was contended by you that the clause of the con- 
tract providing for liquidated damages was not within the con- 
templation of the parties and that it was not intended that such 
clause should become effective. With respect thereto, you alleged 
that the liquidated-damage clause would not become operative unless 
time was of the essence of the contract and that at the time the 
contract was executed the Government had a substantial supply of 
staples in stock in its warehouse, and that at the time it was not con- 
templated that the United States would have any use for the staples 
prior to August 1, 1935. Thirdly, you contended that, upon your 
failure to make shipments on time, the Government should have 
terminated your right to proceed and should have purchased the ma- 
terial against your account in which event the only damage would 
be any excess cost incurred by the Government. Finally, it was 
contended that no actual damages were suffered by the United States 
as a result of the delay in delivery of the staples and, consequently, 
that the application of the liquidated-damage clause resulted in the 
imposition of a forfeiture and a penalty contrary to well-established 
principles of law and equity. 

Your claim and the various contentions set forth in your brief were 
considered by the district engineer, the authorized representative of 
the contracting officer, who transmitted the claim to the Office of the 
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Chief of Engineers by letter of October 7, 1935, together with a com- 
plete report thereon. With respect to the contentions made in your 
brief, the district engineer reported as follows: 

* * * he delay in furnishing contractor an executed copy of contract 
until April 11, 1985, was due to bondee omitting the rate and amount of 
premium in performance bond which necessitated returning bond to surety for 
insertion of these figures in the document (see copy of letter dated March 26, 
19835, enclosed herewith). But this slight discrepancy and the delay in furnish- 
ing contractor with a copy of the executed contract did not by any manner 
whatever affect the status of the contract having been executed as of March 
25, 1985, telegraphic notice of which claimant acknowledges having received. 
Executed copy of contract was mailed April 11, 1935, to contractor's New 
Orleans office in compliance with personal request of a representative of that 
office. 

4. Contractor’s contention that time was not of essence in performance inas- 
much as the Government had on hand April 11, 1935, the date contract was 
executed, a sufficient quantity of staples to enable it to operate for a period 
of time after August 1, 1935, and that there was no reason or necessity for 
assessment of liquidated damages prior to that date, is not considered a basis 
for just complaint since the purpose of inserting liquidated-damage clauses in 
contracts is to assure delivery of materials sufficiently in advance of actual 
requirements and likewise to avoid the necessity on the part of the United 
States of proving the existence of actual damages under such conditions. 

5. As to contractor’s contention that the United States could have cancelled 
the contract and purchased the material elsewhere in ample time to meet its 
requirements, and if this had been done the damages would have been at most 
the difference between the amount the Government contracted to pay claimant 
and the amount it would have been required to pay elsewhere, and that the 
damages would have been definite rather than uncertain. To take these steps 
would have been equal to placing contractor in involuntary default since he 
did not at any time during the period of the contract complain of being unable 
to fulfill delivery requirements under the contract specifications. However, 
if such action had been taken it would not have mitigated the obligations 
of contractor as the award would then have to be made to the next lowest 
bidder at an increased cost plus any liquidated damages due to delay beyond 
the time fixed for completion under the contract with Truscon Steel Company 
and liquidated damages would have applied just the same. 


Under date of October 18, 1935, the Office of the Chief of Engi- 
neers forwarded the claim to this office for settlement and, after 
consideration of the matter here, the claim was disallowed by settle- 
ment of this office dated May 5, 1936. Said settlement is as follows: 


Your claim No. 058778 (9) for refund of $2,650 representing liquidated dam- 
ages deducted from vouchers Nos. 18491 and 116, June and July 1935 accounts, 
respectively, of J. H. Carruth, major, Corps of Engineers, U. S. A., because 
of delay in the delivery of 22,000,000 staples to the War Department, U. 8. 
Engineer Office, New Orleans, Louisiana, under contract No. W—1096—eng-3857, 
dated March 13, 1935, has been carefully examined and it is found that no 
part thereof may be allowed for the reasons hereinafter stated. 

The contract provided in paragraph 2 of the specifications that delivery was 
to begin within 7 days after notice to proceed, said notice having been tele- 
graphed to you by the district engineer March 25, 1935, thereby establishing 
April 1, 1935, as the date upon which you were to make the first delivery. 
Deliveries were to be made in accordance with the Schedule of Shipments 
appearing in the aforesaid paragraph in the specifications and, in the event 
of the failure of the contractor to make deliveries as required, liquidated 
damages in the sum of $50 per day for each calendar day or fraction thereof 
were to be paid by the contractor until all lost time was made up and ship- 
ments were resumed in accordance with said schedule. 

It appears that at no time were deliveries made in the quantities and on the 
dates required by the Schedule of Shipments, nor was the time lost in making 
deliveries made up, nor were shipments resumed in accordance with said 
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schedule, therefore, in view of the provisions of the contract, there should 
have been deducted a total of $2,800 liquidated damages for 56 days’ delay 
instead of $2,650 liquidated damages for 53 days’ delay, resulting in an over- 
payment to you in the sum of $150 since final delivery was not effected until 
May 27, 1935. 

The contention contained in your “Statement of Objections to Deduction for 
Liquidated Damages * * *” that there was no valid and binding contract 
until receipt by you of the executed contract on April 17, 1935, bears no 
weight as it appears that the delay in furnishing an executed copy to you 
was due to your omission of the rate and amount of premium of the perform- 
ance bond from the contract. The contract was sent to your office at New 
Orleans, Louisiana, on April 11, 1935, and was received at your plant in 
Youngstown, Ohio, April 17, 1935. On March 25, 1935, you were advised by 
telegram to proceed with the performance of the contract. On April 15, 1935, 
you made the first delivery comprising 8,010,000 staples. This act of itself 
negates your contention as no doubt can exist that you did not admit the exist- 
ence of a valid binding agreement. Furthermore, you returned the contract 
signed by you on March 21, 1935, which deed was sufficient to bind you. See 
United States of America v. New York and Porto Rico Steamship Company, 
239 U. S. 88. 

Your statement that a liquidated-damage clause such as is contained in 
specifications would not be operative unless time was of the essence in the 
performance is without merit inasmuch as the very terms of delivery to which 
you assented by becoming a party to the contract evidence the Government's 
need for the articles which you contracted to deliver, and when in the event 
of delay actual damages cannot be evaluated the necessity of proving said 
actual damages is avoided by the inclusion of the liquidated-damage clause 
contained in the present contract. ‘Therefore, the contention that the United 
States suffered no damages through delay in the completion of the contract 
requires no further consideration as it has been repeatedly held that under 
a liquidated-damage clause in a contract the United States is not required to 
show actual damage. See United States v. Bethlehem Steel Company, 205 
U. 8S. 105, Foundry and Machine Company v. The United States, 44 Ct. Cls. 
178, 19 Comp. Dec. 278, 26 id. 424. 

With regard to your contention that inasmuch as no actual damage was 
suffered by the United States by reason of the delay in shipment by you the 
application of the liquidated-damage clause resulted in the imposition of a 
forfeiture and penalty, it, too, must be held without substance as it is con- 
sistently held in the doctrine of liquidated damages and penalties that parties 
may, in a case where damages are of an uncertain nature, estimate and agree 
upon a measure of damages which may be sustained from the breach of an 
agreement. The principle that the intention of the parties is to be ascertained 
by a proper construction of the agreement made between them, and that whether 
a particular stipulation to pay a sum of money is to be treated as a penalty, 
or as an agreed amount of damages, is to be determined by the contract, and 
the intention of the parties thereto. As you agreed to the terms contained in 
the contract you cannot now be allowed to argue that the terms are inequi- 
table. See Sun Printing and Publishing Association v. Moore, 183 U. 8S. 642. 

I therefore certify that no balance is found due you from the United States. 

With regard to the overpayment of $150, representing liquidated damages for 
3 days’ delay, it is requested that you forward to this office by check, bank 
draft, or postal money orders made payable to “The United States,” the sum 
of $150 in order that further action to enforce collection may not be necessary. 


As the additional sum of $150 found to be due to the United States 
as liquidated damages in the settlement of May 5, 1936, was not 
remitted by you, said sum subsequently was withheld from amounts 
otherwise due you under contract No. W-425-eng-61 and was ap- 
plied in liquidation of the indebtedness by settlements of this office 
Nos. 0419122 and 0427429, dated September 11, and November 13, 
1936, respectively. By letter of June 23, 1939, you protested the col- 


lection of the $150 by set-off against amounts otherwise due to you 
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on the ground-that the transaction under which this amount became 
due to you was separate and distinct from that under which the 
liquidated damages arose. Also, you stated that the claim of the 
Government for the additional liquidated damages under contract 
No. W-1096-eng-3857, still was unsettled. Accordingly, you re- 
quested that the facts surrounding the two claims be reviewed. Pur- 
suant to your request the claims were reviewed and former Comp- 
troller General Fred H. Brown, in decision to you dated September 
15, 1939, held that the assessment of liquidated damages under con- 
tract No. W-1096-eng-3857 was correct, and that the collection of 
the additional sum of $150 due to the United States was proper. The 
said decision of September 15, 1939, constituted a final adjudication 
of the matter insofar as the General Accounting Office is concerned. 

About 19 months thereafter there was received your letter of June 
22, 1941, in which you requested review of the settlement of May 5, 
1936, supra. However, the request for review was denied for the 
reason that the records showed that the claim had been considered 
fully by former Comptroller General Brown and that no authority 
existed for the review by me of the action taken. 

Your letter of August 20, 1941, requesting further consideration 
of the matter, is as follows: 


I have the honor to acknowledge receipt of your letter of August 19th, 1941, 
in the above-entitled claim, as follows: 

“Reference is made to your letter of June 22, 1941, requesting review of settle- 
ment, dated May 5, 1986, which disallowed the claim of the Truscon Steel 
Company, Youngstown, Ohio, in the amount of $2,650, for remission of liquidated 
damages deducted from payments under contract No. W-1096-eng-3857, dated 
March 13, 1985, covering delivery of 22 million galvanized wire staples to 
the U. S. Engineer Depot, New Orleans, Louisiana. 

“The records of this office show that at the time the claim was filed the 
claimant alleged that the application of the liquidated-damage clause resulted 
in the imposition of a forfeiture of penalty; that the matter was considered 
under the personal supervision of Comptroller General McCarl, who instructed 
the Claims Division of this office to disallow the claim and charge the con- 
tractor with $150 as liquidated damages accrued but not deducted on disbursing 
officers’ vouchers; and that, following the collection of the sum of $150 by 
offset and the receipt of a protest of such action from the claimant, Comptroller 
General Brown, under date of September 15, 1939, advised claimant that such 
action was authorized by law. 

“Since the matter appears to have been fully considered by my predecessors 
in office, and, since you have submitted no new material evidence which would 
appear to justify any modification of the conclusion heretofore reached, your 
request for review must be, and is, denied. See 16 Comp. Gen. 51; éd. 118.” 

We did not know until the above-quoted letter was received that this claim 
had been considered by Comptroller General McCarl who signed an interoffice 
memorandum directing the Claims Division of your office to charge the con- 
tractor with $2,800 as liquidated damages for delays in completing the contract 
of March 13, 1935, and we insist that the action so taken does not preclude 
you from reviewing the settlement and correcting it for error of law. The 
certificate of settlement itself provides for review of the settlement and the 
regulations published in 1 Comp. Gen. 775, 776, prescribe the procedure for 
reviews and there is reserved in said regulations the right of the Comptroller 
General to review a settlement at any time, upon the presentation of proper 
facts in a particular case. The fact which we have presented in this case is, 
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that the settlement is erroneous for failure to follow both the decisions of 
your office and of the courts. 

An interoffice memorandum in a particular case, signed by the Comptroller 
General, is not such a settlement as the claimant may appeal from, par- 
ticularly when the claimant has no notice thereof and the Constitution itself, 
in the Fifth Amendment, provides that private property may not be taken 
for public use, without due process of law. 

The $2,800 in this case was and is the private property of the Truscon 
Steel Company and represents a part of the contract price for material deliv- 
ered under contracts with the United States. Among the elements of “due 
process of law” within the terms of the Constitution of the United States, 
is the right to be heard. In Washington ex rel Oregon River and Navigation 
Company v. Fairchild, 224 U. S. 510, it is held that the hearing which must 
precede the taking of private property is not a mere form but the owner must 
have the right to secure and present evidence material to the issue under 
investigation, must be given the opportunity by proof and argument to con- 
trovert the claim asserted against it before a tribunal, bound not only to listen, 
but to give legal effect to what has been established. 

Further in Interstate Commerce Commission v. Louisville & Nashville Rail- 
road Company, 227 U. S. 88, it is held that there is no due process even in a 
hearing where the owner does not know what evidence is offered or consid- 
ered and is not given an opportunity to test, explain or refute. The Supreme 
Court of the United States thrice reversed the case of Morgan v. United States 
in 298 U. S. 468, 304 U. S. 1 and 307 U. S. 183, because a full and fair hearing 
was not accorded in that case. 

We repeat that your office has, in effect, taken $2,800 of the money and 
property of the Truscon Steel Company and that Company has not had any 
hearing whatever with respect thereto, except possibly as to the item of $150 
which was considered by former Comptroller General Brown on September 15, 
1939, though he apparently grounded his action on the prior interoffice memo- 
rundum, whose date has not been given in the above quoted letter, signed by 
former Comptroller General McCarl. In other words the letter of June 22nd, 
1941, appears to have been the first request of the Truscon Steel Company for 
a hearing as to at least $2,650 deducted from amounts otherwise due the 
Company and in the above quoted letter of August 19th, 1941, you have refused 
such a hearing on the merits because of the interoffice memorandum by 
Comptroller General McCarl, as to which the company had no notice until 
the above quoted letter. It is submitted that in the interest of justice, this 
Company is now entitled to a full and fair hearing by you and upon such a 
hearing you would undoubtedly follow the established decisions of your office, 
that it is illegal for the departments of the Government to prescribe the same 
rate of liquidated damages for delay in delivery of a few staples as for delay 
in delivery of 22 million staples; that is the decision in 16 Comp. Gen. 548, 551, 
as well as the court decisions referred to therein and numerous other unprinted 
decisions of your office. 

The Statute of Limitations has run against the presentation of $2,650 of 
this claim to the Court of Claims and unless you will grant relief in this case, 
the Company will be compelled either to apply to the Congress for the passage 
of a private relief bill or to institute appropriate proceedings to test out the 
question whether your office has the right to withhold the private property of 
the Company without granting a full and fair hearing and giving “legal 
effect to what has been established.” 


With reference to your contention to the effect that you have not 
been granted a full hearing in the settlement of your claim, which 
you allege is erroneous, and that the refusal to review and correct 
said settlement constitutes a taking of your property without due 
process of law in violation of the fifth amendment to the Constitu- 
tion of the United States, it may be said that the claim was considered 
by this office pursuant to the provisions of section 236 of the Revised 
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Statutes, as amended by section 805 of the act of June 10, 1921, 42 
Stat. 24, which provides as follows: 

All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the 
United States is concerned, either as debtor or creditor, shall be settled and 
adjusted in the General Accounting Office. 

Said act does not prescribe that any definite form of procedure is 
to be followed in the settlement of claims presented to this office. 
There is no designation as to the manner in which the claims are to 
be presented, the manner of hearing which is to be had on said 
claims, or the form of decision which a settlement of this office is to 
take. Moreover, there is no provision in the act, or in any other 
statute, for the review of settlements of this office—but, of course, 
the refusal of this office to allow a claim such as the one here in- 
volved does not in any way affect the right of the claimant to have 
his rights in the matter judicially determined by any court having 
jurisdiction over such claims. 

Furthermore, even if the disallowance of a claim for an amount 
withheld by an administrative office as liquidated damages under a 
contract could be regarded as a depriving of property within the 
meaning of the fifth amendment to the Constitution, it is settled 
that no particular form of procedure, either in a judicial or an ad- 
ministrative proceeding, is necessary to constitute due process of 
law under the Constitution. Davidson v. New Orleans, 96 U. S. 97, 
102. “The fifth amendment guarantees no particular form of pro- 
cedure; it protects substantial rights.” National Labor Relations 
Board. v. Mackay Radio and Telegraph Company, 304 U. S. 333, 351. 
Also, see Dohany v. Rogers, 281 U. S. 362, 369, in which the Supreme 
Court of the United States considered due process of law under the 
fourteenth amendment, which is similar to the fifth amendment ex- 
cept that it constitutes a restricion on the powers of the various 
States. There the court stated that— 

The due process clause does not guarantee to the citizen of a state any par- 
ticular form or method of state procedure. Under it he may neither claim a 
right to trial by jury nor a right of appeal. Its requirements are satisfied 
if he has reasonable notice and reasonable opportunity to be heard and to 
present his claim or defense, due regard being had to the nature of the pro- 
ceeding and the character of the rights which may be affected by it. Reetz v. 
Michigan, 188 U. S. 505, 508; Hurwitz v. North, 271 U. 8. 40; Bauman vy. Ross, 
167 U. S. 548, 598; Backus v. Union Depot Co., supra, p. 569. 

With respect to the settlement of your claim the record shows, as 
outlined above in detail, that when the liquidated damages were 
deducted by the disbursing officer in making payment under the 
contract you were advised of such fact and the reasons therefor, 
namely, that the damages were deducted because of your failure to 
have made shipments in accordance with the schedule contained in 
paragraph 2 of the specifications of the contract. Thereupon, you 
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presented a claim for the amount so deducted and you filed a brief in 
which you set forth various arguments in support of your contention 
that the liquidated damages were not proper for deduction. The 
claim and the arguments submitted in support thereof were considered 
by the proper administrative officials of the War Department and by 
this office. In the settlement of this office dated May 5, 1936, dis- 
allowing your claim, you were fully advised of the reasons for such 
action. Therefore, it is apparent that under the circumstances you 
were afforded reasonable notice and reasonable opportunity to be 
heard upon your claim. 

The cases cited in your letter of August 20, involved statutes in 
which Congress expressly provided for a “full hearing.” In the case 
of Morgan v. United States, 304 U. S. 1, 18, Chief Justice Hughes 
stated that under a statute providing for a “full hearing” such hear- 
ing embraced not only the right to present evidence but, also, a rea- 
sonable opportunity to know the claims of the opposing party and 
to meet them. Examination of the record in the instant case reveals 
that the requirements for a “full hearing” as thus set forth by the 
Supreme Court of the United States were complied with in the settle- 
ment of your claim even though no such “full hearing” was required 
by any statute applicable thereto. In other words, you were notified 
of the reason why the liquidated damages were deducted and you 
were afforded ample opportunity to present, and you did present, 
complete and detailed arguments as to why you deemed the position 
of the Government was erroneous. Your claim and the arguments 
in support thereof were considered and appraised both by the admin- 
istrative office and by this office before the settlement of May 5, 1936, 
was issued. Hence, it appears that your claim was disallowed only 
after you were afforded an adequate hearing such as contemplated 
by the due-process clause of the fifth amendment to the Constitution 
of the United States as construed by decisions of the Supreme Court 
of the United States. 

With reference to your contention that you are entitled to a review 
by the Comptroller General of the United States, of the settlement 
of May 5, 1936, and that my refusal to grant such review is a deniai 
of due process of law, your attention is invited to the fact that, as here- 
inbefore shown, your claim was considered by this office under au- 
thority of section 305 of the Budget and Accounting Act of June 10, 
1921, supra, which provides that all claims and demands by the 
Government of the United States or against it shall be settled and 
adjusted in the General Accounting Office, and there is nothing in 
said act, or in any other statute, providing that settlements of claims 
by the General Accounting Office are to be reviewed by the Comp- 
troller General of the United States. Moreover, while under section 
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8 of the act of July 31, 1894, 28 Stat. 207, a claimant had a right of 
appeal from a settlement by an auditor to the Comptroller of the 
Treasury, it is provided expressly in section 304 of the act of June 
10, 1921, swpra, that the review by the Comptroller General of settle- 
ments made by the six auditors should be discontinued except as to 
settlements made before July 1, 1921. Accordingly, while the Comp- 
troller General can, and under some circumstances does, review settle- 
ments of the General Accounting Office, such action is not required or 
specifically provided for by law, and there is no statute giving any 
person a vested right to have a settlement of the General Accounting 
Office reviewed by the Comptroller General of the United States. 

Furthermore, apart from statutory provisions, you have no vested 
right under the fifth amendment to the Constitution to a review by 
me personally, as an essential element of due process of law, of the 
settlement here involved. The rule is well established that the United 
States may not be sued without its consent. See Schillinger v. United 
States, 155 U. S. 163; Ickes v. Fow, 300 U. S. 82, 96, and Munro v. 
United States, 303 U. 8. 36. “* * * Consent to sue the United 
States is a privilege accorded; not the grant of a property right pro- 
tected by the Fifth Amendment.” Lynch v. United States, 292 U.S. 
571, 581. Therefore, in granting to an individual permission to pre- 
sent a claim or to file a suit against it, the United States may prescribe 
the manner and extent to which the right is to be exercised. Munro 
v. Unitad States, supra, at page 41. Also, see, Luckenbach Steamship 
Company v. United States, 272 U. S. 533, 586, wherein the court stated 
in pertinent part as follows: 
"The presentation of the case on behalf of the claimant has proceeded on the 
assumption that our power to review is as broad as the power of the Court 
of Claims to hear and determine in the first instance, and that such a review 
if not otherwise provided for is vouchsafed by the due process of law clause of 
the Fifth Amendment. But the assumption is a mistaken one. The Court of 
Claims is a special tribunal established to hear and determine suits against 
the United States on claims of specified classes. Except as Congress has con 
sented, there is no right to bring these suits against the United States, ana 
therefore the right arising from the consent is subject to such restrictions as 
Congress has imposed. McElrath v. United States, 102 U. 8. 426,440. * * * 
And, apart from the nature of these suits, the well settled rule applies that 
an appellate review is not essential to due process of law, but is a matter 
of grace. McKane v. Durston, 153 U. S. 684, 687; Andrews v. Swartz, 156 
U. S. 272, 275; Kohl v. Lehlback, 160 U. S. 298, 297, 299; Reetz v. Michigan, 
188 U. S. 505, 508; The Francis Wright, 105 U. 8, 381, 386; Montana Com- 
pany v. St. Louis Mining and Milling Company, 152 U. 8. 160, 171. 

Therefore, since the Congress has not provided by statute that 
settlements of the General Accounting Office on claims presented 
to it shall be reviewed by the Comptroller General of the United 
States, there is no basis for your contention that such review is neces- 
sary in order to insure due process of law. 

Also, it is stated in your letter of August 20, that there has been 
no review by a Comptroller General of the action taken in the 








DECISIONS OF THE COMPTROLLER GENERAL 253 


settlements of the Claims Division in the matter except as to the 
item of $150 which was found to be due as additional liquidated 
damages in the settlement of May 5, 1936, and which was collected 
by set-off in the settlement of November 13, 1936. However, in 
your letter of June 23, 1939, protesting the collection of the item 
of $150 by set-off you specifically requested review of “* * * the 
actual facts surrounding these two claims.” [Italics supplied.] Pur- 
suant to such request the matter was reviewed by former Comptroller 
General Brown who, in a decision of September 15, 1939, to you, 
sustained the action theretofore taken collecting the additional 
amount as liquidated damages, which necessarily involved a determi- 
nation that the previous disallowance of the claim for the amount of 
$2,800 withheld as liquidated damages was correct. Therefore, it 
appears that there was, prior to your letter of June 22, 1941, a final 
settlement of the matter by a former Comptroller General. Accord- 
ingly, as you were advised in my decision of August 19, 1941, the 
claim having been finally disposed of by my predecessor in office 
there is no authority to reverse or revise his action. See 16 Comp. 
Gen. 51, 118, and cases cited therein. 

Furthermore, even if I had jurisdiction to consider the matter, 
I could not agree with your contention that because the liquidated 
damages provided for under the contract bears no reasonable relation 
to the actual damages which were incurred by the Government the 
provision is for a penalty and not liquidated damages. 

Paragraph 2 of the specifications stipulated that shipments of the 
staples were to be made in accordance with the schedule contained 
therein, and that in the event of your failure to make shipments in 
accordance with such schedule, liquidated damages were to be charged 
at the rate of $50 per day until lost time was made up and shipments 
were resumed in accordance with the schedule. In other words, at 
the time the contract was executed it was agreed that the damages to 
the Government would be $50 per day if shipments were not made as 
provided and it cannot now be assumed that it was impossible for the 
Government to have sustained such damage because a part of the 
shipments only were delayed. The staples were to be used by the 
Government in connection with construction work and it is entirely 
possible that at the time the contract was executed the Government 
contemplated that delay in shipment of a part of the staples would 
result in the same damage as if all were delayed. However, be that 
as it may, it is well settled that a provision for liquidated damages 
is for enforcement according to its terms without the necessity of 
examining into the question of actual damages. See /n re Outfitters 
Operating Realty Co., 69 F. (2d) 90, and cases cited therein. See, 
also, Frick Co. v. Rubel Corporation, 62 F. (2d) 765 (C. C. A. 2d), 
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holding that where a contract fixed liquidated damages for a breach, 
the district court properly excluded as immaterial certain evidence 
which had been offered to prove that the actual loss caused by the 
breach was infinitesimally small as compared with the stipulated 
liquidated damages, and properly directed a verdict for the amount 
of liquidated damages agreed upon in the contract, irrespective of 
the amount of actual damages. 











































(B-20061) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
APPLICABLE OPEN-MARKET PURCHASE LIMITATION 






Purchases from working funds advanced to the Coast and Geodetic Survey, 
Commerce Department, by the Army Air Corps, pursuant to the provisions 
of section 601 of the act of June 30, 1932, for carrying on a project for 
the Air Corps are subject to the exception to the advertising-for-bids 
requirement of section 3709, Revised Statutes, contained in the act of June 
12, 1906, applicable to the Air Corps, rather than to the exception con- 


see in the act of October 10, 1940, applicable to the Commerce Depart- 
men 


Comptroller General Warren to the Secretary of Commerce, September 23, 1941: 
I have your letter of August 23, 1941, as follows: 


The Coast and Geodetic Survey is engaged on a large chart construction 
project for the Army Air Corps consisting of the compilation, printing, and 
distribution of restricted aeronautical charts for the Western Hemisphere. 
For much of this region, outside of the United States and Alaska, there are 
at present no aeronautical charts suitable for safe navigation of airplanes. 
The entire cost of this project is being financed with working funds (Account 
No. 1825908) advanced from War Department Appropriation “2120705, Air 
Corps, Army, 1942” as shown in your “Accounts and Procedures Letter No. 
2994” dated July 12, 1941. 

Progress on this emergency project is being handicapped by the $25 limita- 
tion imposed on Department of Commerce purchases of supplies in open market. 
It appears from the wording of the law passed by the 76th Congress (Public, 
No. 842, 76th Congress, Chapter 851, 3d session, H. R. 10061) that appropria- 
tions made to the Departments of Commerce and Justice and to the Civil 
Service Commission are the only ones restricted to the amount of $25 for the 
purchase of supplies and equipment in the open market. 

It would seem that working funds advanced from the War Department’s 
appropriation to the Coast and Geodetic Survey for the aeronautical chart 
construction project would not be subject to this restriction and your decision 
on this point is respectfully requested. 


The expense of the chart construction project on which the Coast 
and Geodetic Survey is engaged is to be paid from funds advanced 
to the Department of Commerce from the appropriation “Air Corps, 
Army, 1942,” pursuant to the provisions of section 601 of the act of 
June 30, 1932, 47 Stat. 417, which provides in effect that a Govern- 
ment department, establishment, bureau, or office may place orders 
with any other department, establishment, etc., for materials, sup- 
plies, equipment, work, or services of any kind which the requisi- 
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tioned agency may be in a position to supply or equipped to render, 
and shall pay either in advance or upon performance of the work, 
with provision for the establishment of special working funds in 
cases of advance payments. 

The act of October 10, 1940, 54 Stat. 1109, to which you refer, 
is entitled “An act to consolidate certain exceptions to section 3709 
of the Revised Statutes and to improve the United States Code,” 
and provides in pertinent part: 

That section 3709 of the Revised Statutes shall not be construed to apply 
to any purchases or services authorized by any appropriation act for the 


hereinafter enumerated departments and independent offices— 
(a) Where the aggregate amount involved does not exceed the sum of $25— 


* + * is * . o 
(2) The Department of Commerce 


It is evident that the authority given in the above-quoted law is 
in the nature of an exception to the requirements of section 3709, 
Revised Statutes, and that if such exception does not apply to pur- 
chases or services for which payment is made from the working fund 
set up for this project, then section 3709 must be taken as applying 
to the procurement of all such supplies or services, unless there can 
be substituted another exception provided by law as applicable to 
the funds in question. 


While the cited act of October 10, 1940, provides no exception to 
section 3709, Revised Statutes, as to purchases or services for the 
Army Air Corps, the act of June 12, 1906, 34 Stat. 258, 10 U. S. C. 
1205, does provide that: 


Hereafter the purchase of supplies and the procurement of services for all 
branches of the Army service may be made in open market, in the manner 
common among business men, when the aggregate of the amount required does 
not exceed $500; but every such purchase exceeding $100 shall be promptly 
reported to the Secretary of War for approval, under such regulations as he 
may prescribe. 

The above-quoted provision, as well as a similar provision for the 
benefit of all branches of the naval services as contained in the act 
of March 2, 1907, 84 Stat. 1193, has been construed by the accounting 
officers of the Government as an exception to section 3709, Revised 
Statutes. See 17 Comp. Gen. 1066; 18 id. 677. 

The funds advanced to the Department of Commerce in connec- 
tion with the chart construction project for the Army Air Corps are 
to be expended under the supervision of the performing agency. 
However, such funds were in fact appropriated in an appropriation 
act for the War Department, and are being used by the Department 
of Commerce, under the authority of section 601 of the act of June 
30, 1982, to carry on a project for the Army Air Corps which is one 
of the branches of the Army service covered by the act of June 12, 
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1906. Since such purchases or services procured from the working 
fund are in behalf of the Army Air Corps, it would appear that the 
authority conferred by the act of June 12, 1906, is applicable thereto. 
It should be noted, however, that said act requires the reporting to 
the Secretary of War for approval, under such regulations as he may 
prescribe, of any purchase in excess of $100. See Army Regulations 
5-240. Accordingly, while open-market purchases not to exceed $100 
inay be made in the usual manner from such working funds by the 
Department of Commerce, any purchase in excess of $100, but not to 
exceed $500, will be subject to the approval of the Secretary of War 
either under existing regulations or such other regulations as he may 
prescribe. 


(B-20490) 





COMPENSATION—WITHIN-GRADE PROMOTIONS—PRESIDENTIAL AP- 
POINTEES SUBSEQUENTLY ACQUIRING COMPETITIVE CLASSIFIED 
CIVIL SERVICE STATUS 


Personnel of The National Archives whose original appointments were made by 
the President by and with the advice and consent of the Senate pursuant 
to section 2 of the National Archives Act, but who are now in the competi- 
tive Civil Service and whose salary rates are required to be fixed in accord- 
ance with the Classification Act of 1923, as amended, are entitled to the 
benefits of the act of August 1, 1941, providing a uniform within-grade 
salary-advancement plan for employees. 


Comptroller General Warren to the Archivist of the United States, September 
25, 1941: 


I have your letter of September 12, 1941, as follows: 


Your attention is invited to the question of the eligibility for promotion of 
certain officials of The National Archives under the uniform promotion system 
prescribed by Public Law 200, approved August 1, 1941. 

Section 2 of The National Archives Act (48 Stat. 1122) reads: 

“The salary of the Archivist shall be $10,000 annually. All persons to be 
employed in the National Archives Hstablishment shall be appointed by the 
Archivist solely with reference to their fitness for their particular duties and 
without regard to civil-service law; * * * but any official or employee with 
salary of $5,000-or over shall be appointed by the President by and with the 
advice and consent of the Senate.” 

In accordance with this section, several persons were appointed to the staff 
of The National Archives by the President by and with the advice and consent 
of the Senate. 

However, the Independent Offices Appropriation Act, 1939 (52 Stat. 421) in- 
cluded a provision as follows: 

“Provided further, That six months after the date of approval of this Act, 
notwithstanding any provisions to the contrary in section 2 of The National 
Archives Act, approved June 19, 1934, and section 1 of the Federal Register Act, 
approved July 26, 1935, all persons employed in The National Archives establish- 
ment under section 2 of The National Archives Act and section 1 of the Fed- 
eral Register Act shall be appointed by the Archivist in accordance with the 
civil service laws and the Classification Act of 1923, as amended: And Pro- 
vided further, That all persons employed under section 2 of The National 
Archives Act and section 1 of the Federal Register Act in said establishment 
six months after the date of approval of this Act, regardless of the method 
by which they were appointed, who do not have a competitive classified civil- 
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service status shall acquire such a status (1) upon recommendation by the 
Archivist and certification by him to the Civil Service Commission that such 
persons have rendered satisfactory service in said establishment for not less 
than six months and (2) upon passing such suitable noncompetitive tests as the 
Civil Service Commission shall prescribe.” 

By this provision all positions in The National Archives, except the position 
of Archivist of the United States, were placed in the classified civil service as 
of November 23, 1938. It also made eligible for a civil-service status persons 
who were originally appointed by the President, by and with the advice and 
consent of the Senate. When these persons were certified by the Archivist and 
passed the prescribed noncompetitive examinations, it would seem that they 
lost their status as Presidential appointees and became identified as civil-service 
employees. 

However, the language of section 2 (h) of the uniform promotion act, Public 
Law 200, reads: 

“The provisions of subsections (b) to (f), both inclusive, of this section shall 
not apply to the compensation of persons appointed by the President, by and 
with the advice and consent of the Senate.” 

Strictly speaking, the several officials of The National Archives referred to 
above were “persons appointed by the President, by and with the advice and 
consent of the Senate.” But, on the other hand, it would appear that the intent 
of this provision was to preclude salary advances to those whose appointments 
are presently vested in the President, by and with the advice and consent of 
the Senate. 

We felt that since a civil-service matter was: indirectly involved, the Civil 
Service Commission should be contacted for its interpretation. The Commis- 
sion’s reply to our inquiry is attached herewith for your information. 

Your opinion is requested on the question of whether persons mentioned 
above, who were originally “appointed by the President, by and with the advice 
and consent of the Senate,” but who acquired a civil-service status in accordance 
with law, are eligible to receive administrative promotions under Public Law 
200. 


The letter to you from the United States Civil Service Commission 
is dated September 9, 1941, and reads as follows: 


We have your letter of August 20, 1941, raising the question whether Pub- 
lic Law No. 200, approved August 1, 1941, establishing a within-grade salary 
advancement plan under the Classification Act of 1923, is applicable to certain 
officials or employees of The National Archives who were originally appointed 
by the President by and with the advice and consent of the Senate and who 
subsequently acquired a civil-service status in accordance with the provisions 
of the Independent Offices Appropriation Act for 1939. 

This question arises because of the fact that section 2 (h) of Public, No. 
200 exempts from the operation of the salary advancement provisions “the com- 
pensation of persons appointed by the President by and with the advice and 
consent of the Senate.” 

The interpretation of statutes authorizing the expenditure of funds is a 
function of the General Accounting Office rather than the Civil Service Com- 
mission. Since a civil-service question is indirectly involved, we feel that we 
can offer you an informal interpretation with the understanding that it has 
no binding effect unless concurred in by the Comptroller General. You may 
wish to use this letter in presenting the matter to the Comptroller General for 
final decision. 

It should be pointed out in the first instance that employees who are subject 
to section 2 of Public, No. 200 may receive salary increases within the grades 
to which their positions have been allocated only in accordance with and upon 
compliance with the conditions set forth therein. Persons who are not sub- 
ject to this law under regulations which we understand the President will soon 
promulgate, may receive salary advancements without compliance with the 
requirements of Public, No. 200 but in accordance with any other applicable 
statute. 

The reason for the insertion of section 2 (h) in the law was the belief that 
under normal circumstances, Presidential appointees confirmed by the Senate 
did not have a sufficiently long tenure of office to reap the full benefits of the 
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salary advancement plan. Ordinarily, a period of ten years would be involved 
in advancing from the minimum to the maximum rate and it was felt that 
this was longer than officials of this class would ordinarily scrve. 

Officials or employees of The National Archives who were originally appointed 
under section 2 of the National Archives Act (48 Stat. 1122) by Presidential 
appointment and confirmation by the Senate, and who later, under the Inde- 
pendent Offices Appropriation Act for 1939 (52 Stat. 421) acquired a competi- 
tive civil-service status, are now occupying positions which, under the latter 
statute are in the competitive civil service and the compensation of which must 
be fixed in accordance with the Classification Act of 1923, as amended. If the 
strict letter of section 2 (h) were followed, such persons would be exempted 
from the salary-advancement plan. It is clear, however, that such exemption 
would not be in accordance with the spirit or intent of section 2 (h), which 
was to exempt persons of a particular class occupying positions of uncertain 
tenure. The officers and employees of The National Archives involved in this 
question are occupying positions, which, so far as tenure is concerned, are on 
a parity with any other positions covered by the salary-advancement plan. In 
the opinion of the Commission, section 2 (h) has applicability only to those 
persons presently oecupying positions which in the event of a vacancy would 
be required to be filled through Presidential appointment and confirmation by 
the Senate. It does not apply to positions which were once of this type but 
which are now in the competitive civil service and whose positions are com- 
pensated according to the pay scales of the Classification Act. 


This office concurs in the views expressed by the Civil Service 
Commission that the personnel of The National Archives whose 
original appointments were made by the President by and with the 
advice and consent of the Senate pursuant to section 2 of the Na- 
tional Archives Act, 48 Stat. 1122, but who are now in the competi- 


tive classified Civil Service and whose salary rates are required to 
be fixed in accordance with the Classification Act of 1923, as amended, 
are entitled to the benefits of the act of August 1, 1941, Public Law 
200, 55 Stat. 613. 


(B-20618) 


OFFICERS AND EMPLOYEES—PAYMENT FOR CIVILIAN LEAVE DUR- 
ING MILITARY OR NAVAL SERVICE—PROCEDURE; APPROPRIATION 
AVAILABILITY; ETC. Y 


The annual leave of absence for which payment is authorized, concurrently with 
active military or naval service, by the act of August 1, 1941, must be ap- 
plied for, administratively granted and computed the same as in any other 
case of annual leave, except that it need not be applied for or granted in 
advance. 

The period immediately following the last day of active service in a civilian 
position is the period for which payment may be made to employees for 
annual leave, concurrently with active military or naval service, pursuant 
to the act of August 1, 1941, and the fiscal year salary appropriation charge- 
able with the payment is the one which would have been available had the 
leave been granted in advance for such period, the charge to be apportioned 
if the leave falls in two fiscal years. 

If the unobligated balance in the fiscal year appropriation chargeable is 
insufficient to pay the obligation created by the act of August 1, 1941, 
authorizing payments to employees for leave in their civilian positions con- 
currently with active military or naval service, the vouchers covering such 
payments should not be forwarded to this office as claims for direct settle- 
ment, but, rather, the administrative office should take steps to obtain a 
supplemental or deficiency appropriation. 
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Comptroller General Warren to the Chairman, Interstate Commerce Commis- 
sion, September 25, 1941: 


I have your letter of September 18, 1941, as follows: 


Public Law No. 202, 77th Congress, approved August 1, 1941, reads in pertinent 
part as follows: 

“* * * That employees of the United States Government * * * who 
have heretofore or who may hereafter be ordered to active duty with the military 
or naval forces of the United States shall be entitled to receive, in addition to 
their military pay, compensation in their civilian positions covering their 
accumulated or current accrued leave * * *.” 

A number of the employees of the Interstate Commerce Commission, who were 
ordered to active duty prior to July 1, 1941, have applied for compensation as 
provided in the law as above quoted. 

It so happens that in a number of the cases referred to the total amount of 
accumulated and accrued annual leave could have been taken, had it been 
applied for, prior to July 1, while in another case part would have been taken 
prior to July 1, and a part subsequent to July 1. 

Had it been possible for the employees in the first described instance to take 
their leave, their salaries would have been paid entirely out of the appropriation 
available at that time—viz. 1941 fiscal year. However, in the second instance 
part would have been paid out of the 1941 fiscal year appropriation and part out 
of that for 1942. 

Inasmuch as we will probably have a considerable number of applications for 
payments under the law as cited in addition to those already received, your 
decision is requested first in regard to those cases where all the leave would have 
been taken in the 1941 fiscal year, whether or not the unobligated balances in 
those appropriations are available, and should be charged with the full amount 
payable. Second, where the leave would have been taken partly in the 1941 
fiscal year and partly in the 1942 fiscal year, if the amount payable should be 
divided proportionately between the two fiscal years, and third if your decision 
is that such leave as would have been taken prior to July 1, 1941, is chargeable 
against 1941 funds should vouchers be submitted as a claim if there is not a 
sufficient unobligated balance available in the appropriation sought to be charged. 

Your early decision in this matter will be appreciated, as we are holding a 
number of claims, pending its receipt. 


The annual leave of absence for which payment is authorized by 
the act of August 1, 1941, 55 Stat. 616, must be applied for, adminis- 
tratively granted and computed the same as in any other case of 
annual leave, except, of course, that it need not be applied for or 
granted in advance. The period immediately following the last day 
of active service in a civilian position is the period for which com- 
pensation is payable, and to the extent covered by accumulated and 
accrued granted leave, with credit for Sundays and other nonwork 
days. B-20149, September 13, 1941, 21 Comp. Gen. 210. 

With respect to fiscal year appropriations to be charged, section 3690, 
Revised Statutes, provides: 

All balances of appropriations contained in the annual appropriation bills and 
made specifically for the service of any fiscal year, and remaining unexpended 
at the expiration of such fiscal year, shall only be applied to the payment of 
expenses properly incurred during that year, or to the fulfillment of contracts 
properly made within that year; and balances not needed for such purposes 
shall be carried to the surplus fund. This section, however, shall not apply to 
appropriations known as permanent or indefinite appropriations. 

As the act of August 1, 1941, does not specifically designate the 
fiscal year appropriation to be charged with the obligation created 
thereby, the appropriation properly for charging is the one which 
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would have been available had the leave been granted in advance for 
the period immediately following the last day of service in the civilian 
position; that is to say, compensation for so much of the period of 
such leave as was within the fiscal year 1941 is for payment under 
the applicable salary appropriation for that fiscal year if a sufficient 
balance remains available. See 7 Comp. Gen. 751. However, if funds 
be not available for payment of such obligations, the matter is for 
taking up by the administrative office in the usual manner, looking to 
the obtaining of a supplemental or deficiency appropriation, and not 
for forwarding here as claims for direct settlement. Compensation 
for such portion of the leave as falls within the fiscal year 1942 will, 
of course, be chargeable to, and paid under, the 1942 appropriation. 


(B-19735) 


QUARTERS ALLOWANCE—ENLISTED MEN OCCUPYING DEFENSE 
HOUSING UNITS ON A RENTAL BASIS 


Navy enlisted men who occupy and are charged rent for Government low-cost 
defense housing units constructed under authority of title II of the act of 
June 28, 1940, and title IV, section 201 of the Naval Appropriation Act for 
the fiscal year 1941, are entitled, during such occupancy, to the money allow- 
ance provided by law for quarters in lieu of public quarters, if the men are 
otherwise in a status entitling them to such allowance. 


Comptroller General Warren to the Secretary of the Navy, September 26, 1941: 


There has been considered your letter dated August 14, 1941, as 
follows: 


The Navy Department is in receipt of a request from the commandant, Fif- 
teenth Naval District, as to whether enlisted men who occupy low-cost defense 
houses lose their right to payment of the money allowance for quarters while 
occupying such houses. 

These low-cost defense housing projects consist of four hundred units con- 
structed with funds appropriated under the Act of June 28, 1940 (Public, No. 
671), “to expedite national defense, and for other purposes,” and one thousand 
units constructed with funds allocated to the Navy Department by the President 
from the appropriation provided in section 201, title IV, of the Naval Appropria- 
tion Act for the fiscal year 1941, approved September 9, 1940 (Public, No. 781). 
Under both of the cited acts, provision is made for rental of the completed 
houses to enlisted men with families who are in the naval or military service. 

The four hundred units constructed pursuant to the provisions of the Act 
of June 28, 1940, supra, will be leased to the Navy Department by the United 
States Housing Authority, subject to reimbursement for construction costs over 
a period of years. To meet these costs, it is necessary that rentals be charged 
to the occupants of such houses. These low-cost defense houses are rented 
unfurnished and, in addition, all utilities must be paid for by the tenants 
thereof. Furthermore, it should be pointed out that the need for occupancy of 
such quarters by enlisted men on a rental basis is due to the lack of other 
adequate living facilities at or in the immediate vicinity of their duty stations. 

It is the view of the Navy Department that, while these low-cost defense 
houses are occupied by enlisted men under the conditions stated above, they 
are entitled to payment of the money allowance for quarters as authorized by 
existing law and regulations issued thereunder. However, in order that the 
commandant, Fifteenth Naval District, may be in a position properly to advise 
the enlisted men who may occupy these low-cost defense houses as to their 
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rental allowance rights during such occupancy, your early decision is requested 
as to whether amounts paid to enlisted men as quarters allowance while occupy- 
ing these low-cost defense houses will be passed in the audit, if otherwise entitled 
thereto. 


Title II of the act of June 28, 1940, 54 Stat. 681, 682, 683, contains 
the following provisions: 


SEc. 201. In connection with the national defense program, the Navy and War 
Departments and the United States Housing Authority are hereby authorized 
to cooperate in making necessary housing available for persons engaged in 
national defense activities, as hereinafter provided. “Persons engaged in na- 
tional defense activities” (as that term is used in this title) shall include (i) 
enlisted men with families, who are in the naval and military service (excluding 
officers) and employees of the Navy and War Departments who are assigned to 
duty at naval or military reservations, posts, or bases, and (ii) workers with 
families, who are engaged or to be engaged in industries connected with and 
essential to the national defense program. * 

Sec. 202. (a) Projects may be initiated si abies by the Navy or War De- 
partment to provide dwellings on or near naval or military reservations, posts, 
or bases for rental to the enlisted men and employees of the Navy and War 
Departments described in section 201. Such projects shall be developed by the 
Navy or War Department or by the Authority, whichever the President deter- 
mines is better suited to the fulfillment of the purposes of this title with respect 
to any particular project. If the development of such project is to be under- 
taken by the Navy or War Department, the Authority is authorized to aid the 
development of the project by furnishing technical assistance and by transferring 
to such Department the funds necessary for the development of the project. 
Any project developed for the purpose of this section shall be leased to the 
Navy or War Department by the Authority (which shall have title to such 
project until repayment of the cost thereof to the Authority as prescribed in 
such lease) upon such terms as shall be prescribed in the lease, which may be 
the same terms as are authorized by the United States Housing Act of 1937, 
as amended, with respect to leases to public housing agencies. All the provi- 
sions of said act which apply to the development of projects by the Authority 
shall (insofar as applicable and not inconsistent herewith) apply to the develop- 
ment of projects by the Navy or War Department. Notwithstanding other pro- 
visions of this or any other law, the Department leasing a project shall have 
the same jurisdiction over such project as it has over the reerevetion, post, or 
base in connection with which the project is developed. 


Sec. 204. * * * The Navy or War Department or the Authority, in the 
administration of any project developed for the purposes of this title, shall fix 
rentals for persons engaged in national defense activities and their families 
which will be within their financial reach, and the Authority, in any contract 
for financial assistance or any lease of such a project, shall require the fixing 
of such rentals. Projects developed by the Navy or War Department, or de- 
veloped or assisted by the Authority, for the purposes of this title shall not be 
subject to the elimination requirements of sections 10 (a) and 11 (a) of said 
act, or to any provisions of section 9 of said act which would require any part 
of the development cost thereof to be met in any manner other than from funds 
loaned or furnished by the Authority. * * * 


Title II, section 201 of the Naval Appropriation Act for the fiscal 
year 1941, 54 Stat. 883, provides: 


Sec. 201. To the President for allocation to the War Department and the 
Navy Department for the acquisition of necessary land and the construction 
of housing units, including necessary utilities, roads, walks, and accessories, at 
locations on or near Military or Naval Establishments, now in existence or to 
be built, or near privately owned industrial plants engaged in military or naval 
activities, which for the purposes of this act shall be construed to include ac- 
tivities of the Maritime Commission, where the Secretary of War, the Secretary 
of the Navy, or the chairman of the Maritime Commission shall certify that such 
housing is important for purposes under their ve jurisdiction and neces- 
Bary to the national defense program, $100,000,000: Provided, That the average 
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unit cost of such housing projects, including acquisitions of land and the instal- 
lation of necessary utilities, roads, walks, accessories, and collateral expenses 
shall not be in excess of $3,500: Provided further, That in carrying out the pur- 
poses of this section the Secretary of War and the Secretary of the Navy may 
utilize such other agencies of the United States as they may determine upon: 
Provided further, That the Secretary of War and the Secretary of the Navy, at 
their discretion, are hereby authorized to rent such housing units, upon com- 
pletion, to enlisted men of the Army, Navy, Marine Corps with families, to field 
employees of the Military and Naval Establishments with families, and to 
workers with families who are engaged, or to be engaged, in industries essential 
to the military and naval national defense programs, including work on ships 
under the control of the Maritime Commission. The Secretary of War and the 
Secretary of the Navy are further authorized to use such rentals as may be 
collected from each housing project for the management and maintenance of 
the housing units therein, including utilities, roads, walks, and accessories, and 
to set up special reserve accounts for the amortization of the cost of the project: 
Provided further, That the authority of existing law for the negotiation of cost- 
plus-a-fixed-fee contracts shall be applicable to housing projects for which funds 
may be made available to the War and Navy Departments or the Maritime 
Commission. 


It is disclosed that low-cost defense housing units are being, or 
have been, constructed pursuant to the above acts and the question 
presented is whether enlisted men who occupy such units on a rental 
basis are entitled to the money allowance for quarters. 

The allowance for quarters authorized by section 11 of the Joint 
Service Pay Act of June 10, 1922, 42 Stat. 630, is in lieu of public 
quarters. If the Government provides public quarters without cost, 
no allowance is payable. In other words, it is an allowance in addi- 
tion to an enlisted man’s pay to enable him to provide quarters from 
a source other than the Government. Both of the statutes pursuant 
to which the houses were built authorize the charging of rent for 
their use and provide for the amortization of their cost. From all 
the facts in the case it appears that insofar as these particular hous- 
ing units are concerned the Government is acting as a landlord and 
if rental is paid by enlisted men occupying such houses and they are 
otherwise entitled to the money allowance for quarters, payment to 
them of such allowance is authorized. See, in this connection, deci- 
sion of November 15, 1940, B-13039, to the Secretary of War. 


(B-19829) 


PAY—ACTIVE DUTY—REGULAR ARMY RESERVISTS—PERIODS PRIOR 
TO ACCEPTANCE OR REJECTION FOR ACTIVE DUTY 


Under section 30 of the act of June 3, 1916, as amended by the act of April 
25, 1938, a member of the Regular Army Reserve is entitled to pay for 
active duty only from the date on which he is accepted for active duty and 
may not be paid from date of reporting for active duty even though his 
acceptance is delayed through no fault of his own. 

Under section 30 of the act of June 3, 1916, as amended by the act of April 
25, 1988, a member of the Regular Army Reserve is not entitled to pay as 
for active duty for the time he loses from his civil occupation where he 
reports in good faith for active duty but is rejected by the medical board. 
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Comptroller General Warren to the Secretary of War, September 26, 1941: 


There has been considered your letter dated August 15, 1941, as 
follows: 


Section 30 of the act of June 3, 1916 (39 Stat. 187), as amended by the act 
of April 25, 1988 (52 Stat. 221), reestablishing the Regular Army Reserve, pro- 
vides in part as follows: 

“Active duty for such purposes shall be deemed to begin on the date of 
acceptance for such duty following compliance with the order to report for 
active duty and shall terminate when relieved or discharged from such duty.” 

Paragraph 27a, AR 155-5, as amended by section I, Circular No. 91, War 
Department, May 6, 1941, provides that a member of the Regular Army Reserve 
will be taken up on the pay rolls of the organization to which he is assigned 
or attached as of the date accepted and sworn in for active duty, after physical 
examination. Regular Army Reservists are sworn in when they enlist for 
the Regular Army Reserve and do not take a second oath when called to ac- 
tive duty. Although paragraph 25, AR 155-5, as amended by Circular No. 
105, War Department, September 18, 1940, requires that “Members of the 
Regular Army Reserve will be given a physical examination immediately after 
they report for active duty * * *,” it has been demonstrated that in prac- 
tice physical examinations have sometimes been delayed several days. As 
this delay is through no fault of the reservist, it appears that he should not be 
penalized as to his pay, but should, if he is accepted, be paid from the date 
of reporting. 

There is also for consideration the question whether a reservist who fails 
of acceptance because he cannot pass a physical examination should be paid 
for the time he is in camp. It would appear that a reservist who reports in 
good faith and is rejected by the medical board should be compensated for 
the time he loses from his civil occupation. In this connection it will be noted 
that the above cited act provides for transportation to and from the camp and 
subsistence while in camp. Since he is entitled to these allowances, it would 
appear that he should also receive pay for this period. 

Accordingly, your decision is requested as to what constitutes the “date of 


acceptance” for pay purposes under the provisions of the act of April 25, 1938 
(52 Stat. 221). 


Section 30 of the act of June 3, 1916, 39 Stat. 187, as amended 
by section 30 of the act of June 4, 1920, 41 Stat. 775, and by the act 
of April 25, 1938, 52 Stat. 221, is as follows: 


Sec. 30. THe Reeutar Army Reserve.—Under such regulations as the Presi- 
dent may prescribe there shall be organized and maintained as a part of the 
Regular Army and in addition to the authorized strength thereof otherwise 
provided a Regular Army Reserve. Any person who has served in the Regular 
Army and who has been honorably discharged therefrom, and who is less 
than thirty-six years of age may, under regulations prescribed by the President, 
be reenlisted for the Regular Army Reserve. Each soldier thus reenlisted shall 
be entitled to receive, during each year of his service in the Regular Army 
Reserve, an enlistment allowance of $24 per annum payable in installments 
under such regulations and conditions as the President may prescribe. Service 
in the Regular Army Reserve not on active duty shall confer no right to pay, 
longevity pay, retirement or retired pay, or any other emoluments upon mem- 
bers thereof except as provided in this section; and member: of the Regular 
Army Reserve shall become entitled to pensions only due to disability incurred 
while on active duty in the service of the United States. Active duty for such 
purposes shall be deemed to begin on the date of acceptance for such duty 
following compliance with the order to report for active duty and shall ter- 
minate when relieved or discharged from such duty. Members of the Regular 
Army Reserve may be ordered to active duty only in case of emergency 
declared by the President and when so ordered shall be fnrnished transporta 
tion and subsistence allowances at Government expense from their homes within 
the continental limits of the United States or its possessions to points where 
ordered to report for active duty. In addition, if found qualified and accepted 
for active duty following such order, they shall receive a sum at the rate of 
$8 per month for each month they have been enlisted in the Regular Army 
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Reserve but not to exceed $150: While on active duty they shall have the same 
status and receive only the same pay and allowances provided by law for 
enlisted men of the active Regular Army of like grade and length of service. 
In computing length of service for pay purposes, time spent on active duty only 
will be counted. Within six months after the termination of an emergency 
declared by the President, they shall be placed in an inactive status or 
discharged, whichever is appropriate. 

Members of the Regular Army Reserve shall be subject to military law only 
from the date they are required to obey an order to report for active duty. 

Paragraph 27a, Army Regulations No. 155-5, as amended by section 
I of War Department Circular 91 dated May 6, 1941, provides: 

A member of the Regular Army Reserve will be taken up on the pay rolls of 
the organization to which he is assigned or attached as of the date accepted and 
sworn in for active duty, after physical examination, * * * 

It is stated that when members of the Regular Army Reserve are 
ordered to active duty they are not required to take a second oath 
of office at that time, but it is required that they be physically exam- 
ined to determine whether or not they are qualified for active duty, 
and certainly the statute requires this, as active duty is to begin “on 
the date of acceptance for such duty following compliance with the 
order to report for active duty,” and an additional payment (with a 
limit) is authorized for time in the Reserve “if found qualified 
and accepted for active duty following such order.” Paragraph 25, 
Army Regulations No. 155-5, as amended by War Department Cir- 
cular 105, dated September 18, 1940, provides: 

Members of the Regular Army Reserve will be given a physical examination 
immediately after they report for active duty under proper orders, to determine 
whether or not they are qualified for active duty. * * * 

Paragraph 29a of the Regulations as amended by the same War 
Department Circular is as follows: 

Members of the Regular Army Reserve, when ordered to active duty in ease 
of an emergency declared by the President, will be furnished coach transporta- 
tion and subsistence allowance at Government expense from their last properly 
reported homes within the continental limits of the United States or its posses- 
sions to points where they are ordered to report for active duty, and for the 
return journey if rejected for active duty. 

Your letter presents two questions: (1) whether or not a member 
of the Regular Army Reserve is entitled to pay for active duty from 
the date of reporting therefor if his acceptance is delayed through 
no fault of the reservist; and (2) whether or not a member of the 
Regular Army Reserve is entitled to pay as for active duty for the 
time he loses from his civil occupation where he reports in good faith 
for active duty but is rejected by the medical board. 

The statute quoted above provides that service in the Regular 
Army Reserve not on active duty confers no right to pay except as 
provided therein, that is $24 per annum, and that active duty begins 
on the date of acceptance after compliance with the order to report 
for active duty. Undoubtedly where a reservist reports for active 
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duty and for reasons not disclosed he is not accepted until the lapse 
of several days, theoretically he suffers a loss. To compensate him 
for this loss you suggest that the man be paid active duty pay from 
the date of reporting. The statute seems to provide a form of reim- 
bursement when accepted which would seem to cover such short de- 
lays. In the case of a reservist who is not accepted, it is suggested that 
he be paid active duty pay so that he would be “compensated for the 
time he loses from his civil occupation.” Apparently, it is suggested 
that a rejected reservist be paid active duty pay for necessary travel 
time from his home to the place where he is ordered to report and 
return to his home. In other words your suggestion appears to be 
to pay a rejected reservist for necessary time for travel whereas, 
in the case of an accepted reservist you suggest pay from the date of 
reporting only. However, in both cases the question is whether or 
not a reservist is entitled to active duty pay prior to the date on 
which he is accepted for active duty. 

The language of the statute is clear and unambiguous, It con- 
templates an acceptance for active duty before the reservist is deemed 
to be in an active duty status. The “date of acceptance” insofar as 
pay purposes are concerned is the date on which under the regula- 
tions the reservist is accepted for active duty “following compliance 
with the order to report for active duty.” If more is believed to be 
justified the matter should be presented to the Congress. 


(B-20568) 


ASSIGNMENT OF CLAIMS—AMOUNTS DUE FOR TRANSPORTATION OF 
GOVERNMENT PROPERTY ON GOVERNMENT BILLS OF LADING 


A Government bill of lading constitutes a contract for transportation of the 
goods involved and as such comes within the authority in the Assignment 
of Claims Act of 1940 to assign moneys due or to become due “under a 
contract providing for payments aggregating $1,000 or more.” 

Where a carrier has assigned to a bank all moneys due for freights on the 
outward voyage of a vessel, and the Government bills of lading representing 
numerous shipments on the vessel constitute the only contract for the 
transportation, the assignment may be recognized, under the Assignment 
of Claims Act of 1940, as authorizing payment in the name of the assignee 
only with respect to each such bill of lading which involves a payment of 
$1,000 or more, but where the amount involved is less than $1,000, pay- 
ment should be made in the name of the transportation company and the 
check mailed in care of the assignee. 


Comptroller General Warren to the Secretary of the Navy, September 26, 1941: 
I have your letter of September 15, 1941, as follows: 


There is forwarded herewith a letter from the Bank of America, San Francisco, 
California, dated July 1, 1941, with accompanying correspondence. Your decision 
is requested on the question presented by the Bureau of Supplies and Accounts, 
Navy Department, in the first endorsement herewith of July 18, 1941, as to 
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whether the Assignment of Claims Act of 1940 (54 Stat. 1029), approved October 
9, 1940, is sufficiently broad to authorize the assignment of claims for transpor- 
tation charges payable under Government bills of lading. 

Since the Assignment of Claims Act of 1940 applies only with respect to “pay- 
ments aggregating $1,000 or more,” if the answer to the above question is in the 
affirmative, your further decision is requested as to whether payment under 
said act is authorized of the aggregate amount represented by the seventeen 
bills of lading in question, copies of which are enclosed, or whether payment is 
restricted to the aggregate amount represented only by the four bills of lading, 
Nos. N563634, N559200, N559131, and N559024, and the respective amounts of 
$16,370.06, $2,206.76, $1,084.75, and $3,137.36. 


It appears, from the papers enclosed with the above-quoted letter 
that the Supply Officer, Navy Yard, Mare Island, Calif., has made 
some 17 shipments on Government bills of lading, via steamship 
Admiral Y. 8. Williams, of the American President Lines, John N. 
Raymond, owner, consigned to the Supply Officer, Naval Station, 
Guam. The bills of lading on which the shipments were made, to- 
gether with the amounts reported to be due for shipment of the 
material covered thereby, are as follows: 


Bill of Lading No.: Amount EE ctl tierrainnvainn 756, 20 
RO sicckt cen $16, 370. 06 


eli ieiines sh dlhes 9. 67 We St ek 


Under date of June 3, 1941, there was executed by John N. Raymond 
an instrument purporting to assign to the Bank of America National 
Trust and Savings Association pursuant to the Assignment of Claims 
Act of 1940, 54 Stat. 1029, all moneys due or to become due for freights 
on the outward voyage of the Admiral Y. S. Williams, commencing 
April 24, 1941, on various bills of lading covering shipments for the 
United States Navy. Copies of said assignment and notices thereof 
are reported by the assignee to have been forwarded to this office, 
to the disbursing officer, Bureau of Supplies and Accounts, or to 
the contracting officer, Bureau of Supplies and Accounts, Navy 
Department. 

In response to a request from the Chief, Bureau of Supplies and 
Accounts, for an opinion as to whether the Assignment of Claims 
Act of 1940 authorized assignment of amounts due for transportation 
of Government property on Government bills of lading, the Judge 


Advocate General of the Navy, by second indorsement of August 2, 
1941, advised as follows: 


1. The Assignment of Claims Act of 1940 (Public, No. 811, 76th Cong. 
approved October 9, 1940, authorizes, under conditions as therein specified, . 
assignment of moneys due or to become due under “a contract providing for 
payments aggregating $1,000. or more.” 

2. It appears that no formal contract was entered into in the present case ; 
otherwise, the question would not arise whether Government bills of lading 
are comprehended within the terms of the Assignment of Claims Act of 1940. 
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3. The accepted rule appears to be that a bill of lading is a receipt for a con- 
signment of goods and operates both as a receipt and contract for the trans- 
portation of goods. In the case of Pollard v. Vinton (105 U. S. 7), a bill of 
lading is defined, as follows: 

“It is an instrument of a twofold character; it is at once a receipt and a 
contract. In the former character it is an acknowledgment of the receipt of 
property on board his vessel by the owner of the vessel; in the latter it is a 
contract to carry safely and deliver. The receipt of the goods lies at the foun- 
dation of the contract to carry and deliver. If no goods are actually received, 
there can be no valid contract to carry or deliver.” 

4. In accordance with this generally accepted definition of the term “bill of 
lading,” it would appear that the Assignment of Claims Act of 1940 is broad 
enough to authorize the assignment of claims for transportation charges pay- 
able under Government bills of lading. However, since the answer to this 
question will be of interest to other departments and agencies of the Govern- 
ment and also will involve the legal availability of naval appropriations, which 
latter question is exclusively one under the jurisdiction of the Comptroller 
General of the United States, it is the considered view of this office that an 
authoritative ruling on this question should be obtained from the Comptroller 
General. 

5. With the return of papers, it is requested that this office be furnished a 
copy of the Government bills of lading referred to in the basic letter, together 
with a statement as to whether a contract or agreement of any description, other 
than the bills of lading referred to, was entered into in this particular case. 
Since, as indicated above, the Assignment of Claims Act of 1940 is applicable 
only with respect to “payments aggregating $1,000 or more,” the additional 
information herein requested is for use in that connection. 

6. Upon return of papers with the additional information herein requested, 
this office proposes to recommend reference of the question to the Comptroller 
General of the United States for decision. 


Thereafter it was reported by the Chief, Bureau of Supplies and 
Accounts, that the bills of lading served as the sole basis and author- 
ity for the movement of the material covered thereby and that no 
other contract or agreement was made with the transportation 
company. 

The Assignment of Claims Act of 1940, 54 Stat. 1029, provides in 
pertinent part as follows: 

That sections 3477 and 3737 of the Revised Statutes be amended by adding 
at the end of each such section the following new paragraph: 

“The provisions of the preceding paragraph shall not apply in any case in 
which the moneys due or to become due from the United States or from any 
agency or department thereof, under a contract providing for payments aggre- 
gating $1,000 or more, are assigned to a bank, trust company, or other financing 
institution, including any Federal lending agency: * 

The Judge Advocate General of the Navy has stated in his above- 
quoted indorsement the generally accepted view, expressed in Pollard 
v. Vinton, 105 U. S. 7, that bills of lading constitute not only a re- 
ceipt for the goods involved, but a contract for their transportation. 
See, also, The Tongoy, 55 F. 329; Planters’ Fertilizer Mfg. Co. v. 
Elder, 101 F. 1001; Cobb v. Brown, 193 F. 958, 960; In re Livingston 
& Turk, 205 F. 364, 366; Second National Bank of Hoboken v. Colum- 
bia Trust Co., 288 F. 17, 28, 30 A. L. R. 1299; and The Jean Jadot, 
14 F. Supp. 161, 162. 

Regarding each of the bills of lading as separate contracts it would 
appear that amounts due or to become due as a result of the trans- 
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portation of goods covered thereby, may be assigned subject to the 
provisions and upon compliance with the conditions of the Assign- 
ment of Claims Act of 1940. Under that act, however, moneys due 
or to become due may be assigned only under a contract providing 
for payments aggregating $1,000 or more and, consequently, such of 
the bills of lading as do not require payment of freight charges of 
$1,000 or more may not be assigned under the provisions of that 
act. Accordingly, the assignment in question may be accepted as 
authorizing payment in the name of the assignee for charges on the 
four bills of lading, each of which involves a payment of more than 
$1,000, but as to the remaining bills of lading the assignment may 
not be recognized and payment should be made in the name of the 
transportation company with the understanding, however, that the 
checks be mailed in care of the assignee. 


(B-20620) 


PURCHASE OF SAVINGS BONDS BY GOVERNMENT EMPLOYEES— 
PAYMENT OF PURCHASE PRICE BY PAY-ROLL DEDUCTIONS 


Where an employee voluntarily agrees to accept United States Savings Bonds 
in lieu of compensation for services rendered, there is no legal objection to 
an administratively proposed procedure whereby a part of his current com- 
pensation is to be reserved on each pay roll until sufficient withholdings 
have been made to equal the purchase price of the bonds for which he has 
subscribed, provided that adequate accounting data are furnished with the 
accounts to enable a proper audit thereof by this office. 


Comptroller General Warren to the Secretary of the Navy, September 26, 1941: 
I have your letter of September i8, 1941, requesting approval of 


the plan referred to in a letter dated September 16, 1941, from the 
Chief of the Bureau of Supplies and Accounts, as follows: 


Sussect: Pay reservation for procurement of United States Savings Bonds— 
civilian employees of navy yards and stations. 

Enclosure: (A) Memorandum of procedure with respect to United States Sav- 
ings bonds to be observed by the Treasury Department and the Navy Department 
in connection with the sale of savings bonds by the Navy Department. 

1. To facilitate the procurement of United States Savings Bonds by civilian 
employees at navy yards and stations it is desired to adopt the plan set forth 
herein for the distribution of such bonds to civilian employees at navy yards and 
stations. It is requested that the proposed plan be submitted to the Comptroller 
for consideration and approval. It is desired to place the plan, if approved, in 
operation as early as practicable, and it is therefore recommended that the 
Department request the Comptroller General to expedite consideration thereof. 

2. Each employee who desires to procure Defense Bonds will submit a request 
on a prescribed form conforming to Treasury Regulations, indicating the values 
and all other data necessary for issuing and registering the Bonds. He will 
specify the amount of his pay he desires reserved on each pay roll to be placed 
to his credit for this purpose. Credits on successive pay rolls will be accumu- 
lated to his account until the issue price of the stipulated Bond has been reached 
or exceeded, when such bond will be issued to him; the balance, if any, to be 
added to later credits for the same purpose shown on succeeding pay rolls. 

8. At each navy yard or station a duly designated issuing agent and certifying 
officer will be stationed who will be provided with a stock of -blank Bonds, in 
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accordance with an agreement entered into between the Secretary of the Treasury 
and the Secretary of the Navy, a copy of which is attached hereto. A complete 
record of the account for each individual concerned will be maintained, showing 
the accruals on the particular pay rolls, the necessary details of the Bonds 
issued, and all other data necessary for subsequent identification and check. 

4. In case an employee cancels his request for pay reservations, or is dis- 
charged, any balance due him (less than the issue price of a Bond) will be paid 
him by check. In case of death, the usual procedure for settling unpaid balance 
will be followed. 

5. It will be noted that the plan proposed may properly be regarded as pro- 
viding, first, for accumulating unpaid balances to the credit of individual em- 
ployees, and second, for liquidating such balances by delivery to payees of 
Government obligations in the form of Defense Savings Bonds. The plan differs 
from the ordinary allotment in that no third party appears, and no assignment 
of pay is involved. Each payee receives his full pay earned, either in check, 
cash, or Government bond. 


In the memorandum approved August 28 and September 3, 1941, 
by the Secretary of the Navy and the Secretary of the Treasury, re- 
spectively, the proposed plan for the sale of savings bonds by the 
Navy Department is set forth in detail and, with respect to the ac- 
counting for the proceeds of sales of savings bonds sold by Navy 
agencies, it is therein provided: 


The monthly proceeds of sales of savings bonds received by sales agencies of 

the Navy shall be accounted for in the official returns of the Navy disbursing 
officers concerned in such a manner as shall be directed by the Paymaster General 
for the purpose of effectuating the prompt deposit of the funds received by the 
Paymaster General in the General account of the Treasurer of the United States 
for the credit of “The Paymaster General of the Navy—U. S. Savings Bond 
Account, Symbol 50041.” , At the end of each month the sales agencies shall 
remit, by letter, to the Paymaster General, information as to the total sales 
“during a month, together with the original and duplicate registration stubs 
relating to the bonds sold during that month. Following a monthly reconcilia- 
tion of sales reported as shown by registration stubs and proceeds of sales re- 
ceived, the Paymaster General of the Navy will forward to the Treasurer of the 
United States, as public debt receipts, a check covering the aggregate proceeds 
of sales of savings bonds by agencies of the Navy Department, identified as to 
the month in which the bonds were dated. * * 

The contemplated arrangement under which part of the current 
pay of a civilian employee is to be reserved on each pay roll for 
the procurement of savings bonds for which he subscribes is stated 
to be a voluntary act on the part of the subscriber, in the nature of 
an agreement to withhold payment periodically of amounts sufficient 
in the aggregate to equal the purchase price of the bonds desired. 
It is assumed that upon delivery of the bonds to the purchaser when 
sufficient withholdings have been made for the purchase price of the 
bonds evidence thereof would be submitted with the accounts of the 
disbursing officer in which the last withholding was made with 
appropriate reference to previous withholdings or deductions, so 
that the pay-roll records will show that each employee has been paid 
the full amount of his salary. 

A somewhat similar matter was considered by a former Comp- 
troller of the Treasury in 1918 in connection with the authority to 
make deductions from the pay of civilian employees for subscriptions 


to Liberty Loan bonds. In a decision of May 9, 1918, 85 MS Comp. 
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Dec. 501, after referring to sections 3477 and 3620, Revised Statutes, 
which, respectively, (1) prohibit the assignment of claims against 
the United States and (2) require the public moneys to be drawn 
in favor of only the persons to whom payment is to be made, it was 
said in pertinent part: 

The matter of Liberty Loan bond subscriptions by Government employees and 
withholding the installments therefor from their pay, is largely an administra- 
tive arrangement with the employee, the main question for the accounting offi- 
cers of the United States Treasury being that the disbursing accounts give a 
proper acquittance to the Government for the pay. I consider the arrange- 
ment, however, as not involving strictly a deduction from pay, nor as within 
the prohibition upon assignment of claims, etc. So far as this is concerned, 


I think an interest of the Government itself appears, an interest akin to a pur- 
chase from the Government, wherein the Revised Statutes cited have no 


application. 

While there is no specific authority of law for the payment of the 
accrued salary of a Government employee by the delivery of a 
Government bond instead of cash or a check, there would appear to 
be no legal objection thereto when the employee voluntarily agrees 
to accept the bond in lieu of cash or a check. Therefore, and not- 
withstanding the fact that the proposed plan may entail a consider- 
able amount of otherwise unnecessary clerical and accounting work 
under your Department for the indirect benefit of the Treasury De- 
partment, and will impose some additional burden upon this office, 
in view of the purpose intended to be served by the cooperation of 
your Department with the Treasury Department under the plan 
agreed upon, I feel justified in not interposing any objection thereto— 
it being understood, of course, that adequate accounting data will be 
furnished with the accounts to enable a proper audit thereof by this 
office. 


(B-18001) 


PAY—PROMOTIONS—TEMPORARY RANK DURING WAR OR NATIONAL 
EMERGENCY 





A captain on the active list in the Army Medical Administrative Corps is not, 
upon retirement, divested of his status as an officer in such Corps, and, 
even though after recall to active duty and assignment to the Medical De- 
partment he was temporarily appointed a major in the Army of the United 
States, he is entitled only to the maximum pay, that of a captain, provided 
in section 10 of the National Defense Act, as amended, for officers in the 
Medical Administrative Corps. 


Comptroller General Warren to Col. W. M. Dixon, United States Army, Septem- 
ber 27, 1941: 

There has been received, by reference from the Chief of Finance, 
your letter of June 12, 1941, transmitting for decision whether pay- 
ment thereon is authorized, a voucher stated for $57.75 in favor of 
Maj. Clifford H. Perry, United States Army, retired, representing 
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the difference between active duty pay and allowances of a captain and 
of a major with over 30 years’ service for the period May 10 to 
May 31, 1941, the officer having been appointed a temporary major 
in the Army of the United States after recall to active duty from 
the retired list. 

The Official Army Register for 1940 shows that Clifford H. Perry 
served as a private of Company D, Third New York Volunteer 
Infantry, from May 15 to November 30, 1898; as an enlisted man 
in the Hospital Corps and Medical Department of the Army from 
December 27, 1898, to September 11, 1917, and as a lieutenant, cap- 
tain, and major, respectively, in the Sanitary Corps until vacation 
of his commission September 17, 1920; accepted appointment as cap- 
tain in the Medical Administrative Corps September 17, 1920, and 
was retired while serving as captain with the rank of major December 
81, 1937, under the act of June 21, 1930, 46 Stat. 793, which provided 
that commissioned officers upon retirement shall be advanced in rank 
on the retired list to the highest grade held by them during the World 
War. The 1930 act contained a proviso that they shall receive no 
increase of active or retired pay or allowances incident to such 
advancement on the retired list. 

Paragraph 21 of War Department Special Orders No. 162, dated 
July 11, 1940, provided : 

By direction of the President, Major Clifford H. Perry, United States Army, 
retired, now at Chevy Chase, Maryland, is, with his consent, placed on active 
duty with the rank of captain, the rank held at the time of his retirement, and 
is assigned to the office of the Surgeon General, Washington, D. C., and will 
report for duty accordingly. 

The temporary appointment of the officer to major with rank 
from May 5, 1941, under the provisions of section 127a of the National 
Defense Act, as amended by the act of September 9, 1940, 54 Stat. 
875, was announced in paragraph 4 of War Department Special 
Orders No. 108, dated May 9, 1941, and it is stated that the officer 
accepted the appointment May 10, 1941. 

Section 10 of the National Defense Act, as amended by the acts of 
January 29, 1938, 52 Stat. 8, and April 3, 1939, 53 Stat. 559, provides: 

The Medical Department shall consist of one Surgeon General with the rank 
of major general, four assistants with the rank of brigadier general, one of 
whom shall be an officer in the Dental Corps, * * * the Medical Administra- 
tive Corps, * * * The number of officers of the Medical Corps shall be 
one aneeed four hundred and twenty-four, and of the Medical Administrative 
Corps, sixteen. * * 

Hereafter an officer a the Medical, Veterinary, or Dental Corps shall be 
promoted to the grade of captain after three years’ service, to the grade of 
major after twelve years’ service, to the grade of lieutenant colonel after twenty 
years’ service, and to the grade of colonel after twenty-six years’ service. 

An officer of the Medical Administrative Corps shall be promoted to the 


grade of first lieutenant after five years’ service, and to the grade of captain 
after ten years’ service, * 
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Paragraph 7 of section 127a of the National Defense Act, as 
amended by section 20 of the act of June 15, 1933, 48 Stat. 161, and 
section 101 of the act of September 9, 1940, Public No, 781, 54 Stat. 
875, 10 U. S. C. 518, provides: 

In time of war or national emergency determined by the President any officer 
of the Regular Army may be appointed to higher temporary grade without 
vacating his permanent appointment. In time of war any officer of the Regular 
Army appointed to higher temporary grade, and all other persons appointed, 
as officers, shall be appointed and commissioned in the Army of the United 
States. Such appointments in grades below that of brigadier general shall be 
made by the President alone, and general officers by and with the advice and 
consent of the Senate: * * * 

In decision B-14985, dated March 26, 1941, 20 Comp. Gen. 558, it 
was held that the limitations upon the maximum or highest grades 
for officers for the various branches of the Army as definitely fixed 
by the National Defense Act were not affected by the provisions of 
law therein cited and it was concluded therein that by giving effect 
to section 10 of the National Defense Act, as amended, the highest 
grade legally authorized for an officer of the Medical Administrative 
Corps was that of captain for whom the maximum pay and allowances 
upon completion of 17 years’ service would be those of the fourth pay 
period. 

The question presented in'the instant case is whether the conclusion 
in the decision of March 26, 1941, is applicable where a captain in the 
Medical Administrative Corps of the Regular Army has been placed 
upon the retired list ; is recalled to active duty; and is then promoted 
temporarily to the grade of major in the Army of the United States. 
In publishing the Official Army Register the practice seems to be to 
omit the designation of the arm, corps, branch, or department from 
which an officer is retired, the description merely reflecting that the 
officer has retired from the Army, the theory therefor being that on re- 
tirement his identity with any particular branch is lost. It is not ap- 
parent that such omission affects or changes the fact that the particular 
officer has been retired from a particular branch of the service, and if 
the substantive law applicable to that branch or arm places a limita- 
tion below that of colonel upon the grade of the officers thereof, the 
fact that the officer has been temporarily promoted after retirement 
and while on active duty to a grade above that fixed by the statute 
cannot operate to place the retired officer in a better position than the 
officer who was commissioned in such higher temporary grade prior 
to retirement. 

This view finds support under the provision contained in the third 


paragraph of chapter XX of the act of July 9, 1918, 40 Stat. 893, 10 
U. S. C., 999, as follows: 


Retired officers on active duty.—That when any retired officer of the Army is, 
in the discretion of the President, employed on active duty and assigned to duty 
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in an arm, corps, department, or organization, he shall, for all purposes, except 
promotion, be considered an officer of such arm, corps, department, or organiza- 
tion while so serving, and shall be an extra number therein. 

Under the quoted provision of the act of July 9, 1918, when a retired 
officer is employed on active duty and assigned to an arm, corps, or 
department of the Army he is an officer of the arm, corps, or depart- 
ment to which he is assigned and with which he is serving. See Digest 
of Opinions of the Judge Advocate General of the Army, 1912-1930, 
section 51, page 30. Upon transfer to the retired list this officer was 
not divested of the office of captain to which he had been appointed 
on the active list, and when he was recalled to active duty it was under 
the same appointment that he held on the active list, the change in 
status not affecting the office. 

Paragraph 21 of War Department Special Orders No. 162 under 
which this officer was placed upon active duty assigned him to the 
Office of the Surgeon General, the head of the Medical Department 
of the Army. He was thus assigned to the Medical Department and 
in accordance with the provision of the act of July 9, 1918, he must 
be considered an officer of the Medical Department. Following the 
reasoning of the decision of March 26, 1941, swpra, since he was not an 
officer of the Medical Corps, Veterinary Corps, or the Dental Corps, 
the only basis for computation of pay is that fixed and limited for an 


officer of the Medical Administrative Corps under the provisions of 
section 10 of the National Defense Act, as amended, supra. 

You are not authorized to pay the voucher which is retained in this 
office. 


(B-20442) 


CONTRACTS—COST-PLUS—APPLICABILITY OF STATUTORY 
RESTRICTIONS ON GOVERNMENT EXPENDITURES 


The act of July 2, 1940, authorizing the War Department to contract on a 
cost-plus-a-fixed-fee basis for certain supplies and work, did not suspend, 
either expressly or impliedly, any existing statutory limitations or restric- 
tions on the expenditure of public moneys except those expressly men- 
tioned therein, and, therefore, statutory restrictions, such as those with 
respect to the purchase from appropriated funds of typewriters, passenger- 
carrying vehicles, and supplies manufactured by the Federal Prison In- 
dustries, Ine., are applicable to purchases by a _ cost-plus-a-fixed-fee 
contractor for which reimbursement is made by the Government. 


Comptroller General Warren to the Secretary of War, September 29, 1941: 
I have your letter of September 12, as follows: 


Your attention is invited to a Notice of Exception issued July 21, 1941, 
against a voucher covering reimbursement for typewriters purchased under 
cost-plus-a-fixed-fee contract No. W-ORD-458, between the United States Gov- 
ernment and the E. I. du Pont de Nemours Company, for the construction and 
operation of the Indiana Ordnance Works, Charlestown, Indiana. 

This submission is not designed to obtain a review of the suspension of a 
particular disbursing officer’s account. It is the desire of this Department 
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to obtain a decision in respect to the theory underlying the exception which 
creates the issue, in view of the fact that all cost-plus-a-fixed-fee construction 
contracts executed since the start of the Emergency Construction Program 
will undoubtedly be found to involve reimbursements which will be subject 
to exception on the same or similar grounds. 

Reference to Public, No. 703, 76th Congress, July 2, 1940, entitled “An act 
to expedite the strengthening of the national defense,” indicates that unusually 
broad powers were conferred upon the Secretary of War and the President, 
to the end that all things be done, in the shortest possible time, to strengthen 
the defenses of the Nation. As the initial step in that direction, and in illus- 
tration of its obvious intention to preserve to the Secretary and to the Presi- 
dent that freedom of action which is an absolute necessity in a period of national 
emergency, Congress removed the limitations contained in sections 1136 and 
8734, Revised Statutes, that “Permanent barracks or quarters and buildings 
and structures of a permanent nature shall not be constructed unless detailed 
estimates shall have been previously submitted to Congress, * * *,” and 
“Before any new buildings for the use of the United States are commenced, 
the plans and full estimates therefor shall be prepared and approved by the 
Secretary of the Treasury, the Postmaster General, and the Secretary of the 
Interior; and the cost of each building shall not exceed the amount of such 
estimate.” 

It was further provided that “any statutory limitation with respect to the 
cost of any individual project of construction shall be suspended until and 
including June 30, 1942, with respect to any construction authorized by this act.” 

Thus, in respect to the authority delegated to the President and to the 
Secretary of War to enter into contracts calling to the service of the Nation 
all the available construction experience in the country, Congress removed 
Statutory limitations which otherwise would have so restricted the Govern- 
ment’s freedom of action as to have made ineffectual any attempt at strength- 
ening the defenses of the Nation in the shortest possible period of time. 

The terms of cost-plus-a-fixed-fee contract, Form No. 1, approved by the 
Assistant Secretary of War, July 12, 1940, in exercise of the authority expressed 
and implied in Public, No. 703, July 2, 1940, indivate clearly the decision of 
the War Department to safeguard, in the public interest, the contractor's 
freedom of action. The Government, under this type of contract, is, in effect, 
contracting for the services of large construction and contracting companies 
or groups of associates; it is drawing upon the country’s demonstrated organ- 
izing ability and actual experience in the field of construction; companies and 
individuals which can organize and carry forward large-scale construction 
projects in keeping with the urgency of the situation and the demand for speed. 

As an indication of the reliance placed on the Contractor and his acknowl- 
edged ability to organize and prosecute a large-scale construction effort, article 
I, paragraph 1, of cost-plus-a-fixed-fee contract, Form No. 1, July 12, 1940, 
was written to provide that “The contractor shall, in the shortest possible 
time, furnish the labor, materials, tools, machinery, equipment, facilities, 
supplies not furnished by the Government, and services, and do all things 
necessary for the completion of the following work :”. 

Your attention is invited specifically to the phrase in the shortest possible 
time in which specific recognition was made of the need for speed in the face 
of a critical situation; and to the phrase and do all things necessary * * *, 
which definitely declares the intention of the War Department to preserve the 
contractor’s freedom of action in recognition of his acknowledged ability to 
perform under pressure. 

Further illustration of this Department’s position in respect to the cost- 
plus-a-fixed-fee contract and the situation it was designed to meet is found 
in the provisions of article II, paragraph 1 (k), and paragraph 1 (p), reading 
as follows: 

“(k) Losses and expenses, not compensated by insurance or otherwise (in- 
cluding settlements made with the written consent of the contracting officer), 
actually sustained by the contractor in connection with the work and found 
and certified by the contracting officer to be just and reasonable. 

“(p) Such other items as should, in the opinion of the contracting officer, be 
included in the cost of the work. When such an item is allowed by the 
contracting officer, it shall be specifically certitied as being allowed under this 
paragraph.” 
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In your decision, to the Chief of Finance, B—15593 [20 Comp. Gen. 682], dated 
April 14, 1941, you held in part, that “To make certain that the contractor does 
come out whole, regardless of contingencies, the contract expressly provides in 
subparagraphs 1 (k) and (p) of article II that the contractor shall be reim- 
bursed—in addition to the numerous items specified in detail in other sub- 
paragraphs—for ‘Losses and expenses, not compensated by insurance or other- 
wise * * * actually sustained by the contractor in connection with the 
work,’ and for ‘such other items as should, in the opinion of the contracting 
officer, be included in the cost of the work.’ The purpose, of course, is by thus 
assuming the risks and, in effect, guaranteeing the contractor against loss, to 
procure the work for the United States at actual cost, plus only such a com- 
paratively small fixed fee for the contractor’s services, etc., as would be appro- 
priate under such conditions. Such provisions are thus of the essence of 
‘cost-plus-a-fixed-fee’ contracts, the use of which is expressly sanctioned by the 
act of July 2, 1940, * * %” 

This language stated in precise terms this Department’s policy in respect to 
the interpretation of, and administration of, cost-plus-a-fixed-fee contracts. 

It is noted that article I, paragraph 1, of cost-plus-a-fixed-fee contract, 
- Form No. 1, July 12, 1940, also contains the phrase “* * *, supplies not 

furnished by the Government, * * *.” In respect to that phrase, it was the 
intention of this Department that the Government’s activity in connection 
therewith would be one of assistance, in furtherance of the previously stated 
determination to preserve the contractor’s freedom of action, and not one of 
restriction or limitation as to the source of supply. It was considered that 
the tremendous scope of the program would undoubtedly introduce a demand 
for essential and, perhaps, strategic material to the extent that large-scale pur- 
chases, or the creation of huge reserve stock piles by the Government, would 
be of invaluable assistance to the contractors in their efforts toward attaining 
the greatest possible speed in construction. Contrarily, it was not the intention 
of this Department that the contractor be required to conform to, or operate 
under any form of purchase restriction or limitation, which in the past and 
at present, find their application to the transactions of established and recog- 
nized agencies, departments, and branches of the Government. 

In the judgment of this Department, for these purposes, the cost-plus-a-fixed- 
fee contractor, in his relationship to the Government, is an independent con- 
tractor whose managerial and organizational abilities, plus his recognized expe- 
rience, have been retained by the Government on a contract basis. He is sub- 
ject to supervision, but not subservient thereto. He is an independent entity, 
operating in a technical and, therefore, a professional capacity. Consequently, 
it is contended that he is not bound by such purchase restrictions as would 
limit the authority of a dependent Government official. To conclude otherwise 
would be to place the constructing quartermaster in a superior technical posi- 
tion, with the contractor, consequently, in a position distinctly subordinate 
thereto. This would have established a relationship which it was definitely the 
intention of this Department to avoid. It should be noted that in such a situa- 
tion there would be little justification for the payment of a fixed fee to the con- 
tractor, rather than a salary, and, in effect, the work to be performed would 
be more in the nature of force-account work than contract work. 

In the absence of specific stipulations in the terms of the contract as to the 
exact materials, equipment, and supplies, responsibility for the procurement of 
which would be divided between, or accepted by the contractor and the con- 
structing quartermaster, it is doubtful if any contractor could be required to 
accept a restriction or limitation on his freedom of action in procurement, 
solely on the basis of administrative determination. In any event, on experience 
to date, this Department would hesitate to require such action on the part of 
the contractors since it is our stated intention to remove all obstacles that might 
impede, even slightly, the rapid progress of the work. 

It is contended that, if the instant exception, upon review, be sustained, it 
would follow that all statutes containing prohibitory provisions in a similar 
vein would be applicable, in like manner, to all pertinent transactions under 
cost-plus-a-fixed-fee construction contracts. Thus, exception might be taken to 
the purchase of passenger-carrying vehicles (5 U.S. C. 78), Deposit of moneys in 
the Treasury (31 U. 8. C. 484; 31 U. S. C. 487), Limitation on rentals (40 U. 8. C. 
40 a), Mandatory requirement that printing be obtained from the Government 
Printing Office (44 U. S. C. 111), Mandatory requirement as to purchases of 
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prison-made goods (18 U. S. C. 744 g), and to the prohibitions contained in many 
other statutes. The total effect of the application of such restrictions and limita- 
tions would be to so seriously impede the progress of the program as a whole, 
as to defeat the purpose which the whole program was designed to accomplish, 
namely, “* * * to expedite the strengthening of the national defense” (Public, 
No. 7038, July 2, 1940). 

It is the opinion of this Department that the terms of the cost-plus-a-fixed-fee 
contract do not allow for the application of statutory limitations and prohibitions 
such as that cited in the instant exception, and above. 

It is our view that the terms of the contract are controlling, and that the 
contract itself recognizes the independence of the contractor, and does not permit 
the view that the contractor, in respect to his relationship to the Government, 
is in the position of a dependent Government official and therefore subject to 
statutory restrictions and prohibitions not stipulated in the contract itself. 

In view of the number of cost-plus-a-fixed-fee contracts which will necessarily 
be affected by the decision in the instant case, it is requested that the matter 
be reviewed in the light of this Department’s stated position on the question, 
at your earliest convenience. 


The Notice of Exception dated July 21, 1941, referred to in your 
letter, was made on voucher No. 166 of the December 1940 accounts 
of O. G. Chrisman, major, Finance Department, Jeffersonville, Ind., 
covering reimbursement to the E. I. du Pont de Nemours Co., a 
cost-plus-a-fixed-fee contractor under contract No. W-ORD-458, 
dated July 17, 1940, of amounts expended by it for the purchase, among 
other items, of seven typewriter machines of various sizes from the 
Royal Typewriter Company, Inc., Louisville, Ky. The exception 
was made for the reason that the prices paid by the contractor for 
the machines were in excess of the prices to be paid for typewriting 
machines as fixed by law in the Treasury Department Appropriation 
Act, 1941, 54 Stat. 70, at which prices the vendor, the Royal Type- 
writer Company, Inc., had agreed to furnish machines to the United 
States under General Schedule of Supplies Contract No. Tps-85558 
covering the period August 1, 1940, to June 30, 1941. 

The pertinent provision of the Treasury Department Appropriation 
Act, 1941, is as follows: 

No part of any money appropriated by this or any other act shall be used 
during the fiscal year 1941 for the purchase of any standard typewriting ma- 
chines, except bookkeeping and billing machines, at a price in excess of the - 
following for models with carriages which will accommodate paper of the follow- 
ing widths, to wit: Ten inches (correspondence models), $70; twelve inches, $75; 
fourteen inches, $77.50; sixteen inches, $82.50; eighteen inches, $87.50; twenty 
inches, $94; twenty-two inches, $95; twenty-four inches, $97.50; twenty-six inches, 
$103.50 ; twenty-eight inches, $104; thirty inches, 3105 ; thirty-two inches, $107.50; 
or, for standard typewriting machines distinctively quiet in operation, the maxi- 
mum prices shall be as follows for models with carriages which will accommodate 
paper of the following widths, to wit : Ten inches, $80 ; twelve inches, $85; fourteen 
inches, $90; eighteen inches, $95. 

The purchases by the contractor included two 12-inch machines at 
a unit price of $93.50 each, four 12-inch machines at a unit price of 
$97.81 each, and one 20-inch machine at a price of $131.83, or a total 
sum of $176.19 in excess of the statutory prices therefor. 

Your letter of September 12 questions the correctness of the 
action taken in the Notice of Exception and requests a decision 
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with respect to the theory underlying the exception in view of the 
fact that all cost-plus-a-fixed-fee construction contracts will un- 
doubtedly be found to involve reimbursements which will be subject 
to exceptions on the same or similar grounds. The question raised by 
your submission, in substance, is whether or not certain statutory 
restrictions imposed by the Congress on the purchases of materials 
and supplies by the various departments of the Government are 
applicable to the purchases of similar supplies which are to be used 
in connection with the performance of work under cost-plus-a-fixed- 
fee construction contracts entered into pursuant to authority con- 
tained in the act of July 2, 1940, Public, No. 703, Seventy-sixth 
Congress, 54 Stat. 712. 

It has been recognized in various recent decisions of this office 
that under the provisions of the act of July 2, 1940, Public, No. 703, 
the Congress has vested in your Department broad powers in order to 
expedite the work of strengthening the national defense; and that 
you are empowered to enter into contracts under such conditions as 
are determined necessary to accomplish the purposes of the act, 
including contracts on a cost-plus-a-fixed-fee basis. 20 Comp. Gen. 
632. Also, it has been recognized by this office that under the cost- 
plus-a-fixed-fee form of contract it is.contemplated that the actual 
cost of the whole work, and the risk thereof, are to be assumed by the 
Government, and that the contractor is to come out whole, regardless 
of contingencies, in performing the work in accordance with the 
contract and the directions and instructions of the contracting officer. 
20 Comp. Gen. 632, 636. 

However, while under the provisions of Public, No. 703, broad 
powers are invested in you with respect to the execution of contracts 
and the determination of the other steps which are necessary to be 
taken in order to expedite the strengthening of the national defense, 
it is not clear that under such act the Congress intended, either 
expressly or impliedly, to suspend the operation of all existing 
statutory limitations and restrictions on the expenditures of public 
funds, so that in the carrying out of the purposes of the act by your 
Department it would not be necessary to observe said restrictions 
and limitations. The act provides, in pertinent part, as follows: 

That (a) in order. to expedite the building up of the national defense, the 
Secretary of War is authorized, out of the moneys appropriated for the War 
Department for national-defense purposes for the fiscal year ending June 30, 
1941, with or without advertising, (1) to provide for the necessary construction, 
rehabilitation, conversion, and installation at military posts, depots, stations, 
or other localities, * * * for the development, manufacture, maintenance, 
and storage of military equipment, munitions, and supplies, and for shelter ; 
(2) to provide for the development, purchase, manufacture, shipment, mainte- 
nance, and storage of military equipment, munitions, and supplies, and for 
shelter, at such places and under such conditions as he may deem neces- 


sary; * * * Provided, That the limitations contained in sections 1136 and 
3734. of the Revised Statutes, as amended, and any statutory limitation with 
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respect to the cost of any individual project of construction, shall be suspended 
until and including June 30, 1942, with respect to any construction authorized 
by this act: Provided further, That no contract entered into pursuant to the 
provisions of this section which would otherwise be subject to the provisions 
of the act entitled “An Act to provide conditions for the purchase of supplies 
and the making of contracts by the United States, and for other purposes,” 
approved June 30, 1986 (49 Stat. 2036; U. S. C., supp. V, title 41, secs, 35-45), 
shall be exempt from the provisions of such act solely because of being entered 
into without advertising pursuant to the provisions of this section: Provided 
further, That the cost-plus-a-percentage-of-cost system of contracting shall not 
be used under this section; but this proviso shall not be construed to prohibit 
the use of the cost-plus-a-fixed-fee form of contract when such use is deemed 
necessary by the Secretary of War. 

It appears therefrom that while the provisions of sections 1136 
and 3734, Revised Statutes, containing certain restrictions on the 
construction of permanent barracks, quarters, and other public build- 
ings, were suspended until June 30, 1942, no mention is made in 
the act with respect to the suspension of other statutory limitations 
which were in effect at the time, such as the one imposed on the 
purchase of typewriting machines, supra. Hence, it cannot be said 
that there is any express statutory authority to the effect that, in 
carrying out the provisions of Public, No. 703, there is no need to 
observe the other existing statutory restrictions on the expenditures 
of public funds. 

Moreover, there is nothing in the act from which it can be said 
that the Congress impliedly intended that other statutory limita- 
tions should be suspended. It is an established rule of statutory 
construction that a later general statute is not to be construed as 
affecting the operation of an earlier special statute unless the special 
statute is expressly repealed, or is so wholly inconsistent with the 
general statute that its repeal must of necessity by implied. United 
States v. Nia, 189 U. S. 199; Rodgers v. United States, 185 U. S. 83; 
Ex parte Crow Dog, 109 U. S. 556, 570; Washington v. Miller, 235 
U. S. 422; 19 Comp. Gen. 492, 495. The rule was stated in the case 
of Ex parte Crow Dog, supra, as follows: 

The language of the exception is special and express; the words relied on 
as a repeal are general and inconclusive, The rule is, generalia specialibus 
non derogant. “The general principle to be applied,” said Bovill, C. J., in 
Thorpe v. Adams, L. R. 6 C. P. 135, “to the construction of acts of Parliament 
is that a general act is not to be construed to repeal a previous particular act, 
unless there is some express reference to the previous legislation on the sub- 
ject, or unless there is a necessary inconsistency in the two acts standing 
together.” “And the reason is,” said Wood, V. C.. in Fitzgerald v. Champenys, 
30 L. J. N. S. Eq. 782; 2 Johns. and Hem. 31-54, “that the legislature having 
had its attention directed to a special subject and having observed all the 
circumstances of the case and provided for them, does not intend by a general 
enactment afterwards to derogate from its own act when it makes no special 
mention of its intention so to do.” 

The Treasury Department Appropriation Act, 1941, containing 
the limitations on the amounts to be expended for the purchase of 
typewriting machines, was enacted on March 25, 1940, and, conse- 
quently, was in effect at the time of the passage of Public, No. 703 
on July 2, 1940. There is nothing in the two acts which indicates 
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that they are so inconsistent that the two cannot stand together, or 
that there is such an irreconcilable conflict between the earlier and 
later statute that effect cannot reasonably be given to both. The 
purpose of Public, No. 703, was to expedite the strengthening of 
the national defense and that of the provision in the Treasury De- 
partment Appropriation Act, 1941, was to limit the amount that 
could be expended for typewriting machines by the use of appro- 
priated moneys. Considering the purposes of the two acts it is not 
apparent that the limitations on the purchase price of typewriting 
machines is so inconsistent with the expediting of the strengthening 
of the national defense that it must be concluded that the Congress 
intended to repeal the former act in the passage of the latter statute. 

There is an essential difference, insofar as the work of expediting 
the strengthening of the national defense is concerned, between the 
limitations imposed by the provision in the Treasury Department 
Appropriation Act, 1941, on the unit prices to be expended for type- 
writing machines, or that imposed on the amount to be expended 
in the purchase of passenger-carrying vehicles (54 Stat. 78), and the 
limitation contained in section 1136, Revised Statutes, providing that 
permanent barracks, quarters, or other public buildings shall not be 
constructed unless detailed estimates shall have been previously sub- 
mitted to the Congress, and the limitation in section 3734, Revised 
Statutes, providing that no money should be expended upon any 
public building until after sketch plans and construction estimates 
have been made by the supervising architect of the Treasury Depart- 
ment, and such plans and estimates have been approved by the Secre- 
tary of the Treasury and the head of the executive department in- 
volved. The fact that the latter limitations would interfere mate- 
rially with the work of expediting the strengthening of the national 
defense is at once apparent. This was recognized by the Congress 
and, in the passage of Public, No. 703, said limitations, together with 
any other statutory limitations on the costs of any individual project 
of construction, were suspended until June 30, 1942. It must be as- 
sumed that if it had been considered by the Congress that the existing 
statutory limitations on the purchase price of supplies would impede 
the work of expediting the strengthening of the national defense, 
such limitations, also, would have been removed. 

Therefore, it cannot be said that in the enactment of Public, No. 
708, the Congress suspended, either expressly or impliedly, any exist- 
ing statutory limitations on the expenditure of public moneys except 
those limitations expressly mentioned therein. 

However, it is urged in your letter of September 12 that, in drafting 
the cost-plus-a-fixed-fee form of contract, it was the intention of 


your Department to preserve to the contractors freedom of action, 
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and that it was not the intention to require the contractors to con- 
form to, or operate under, any form of purchase limitations which 
were applicable to the Government departments. And it is stated 
that, in the judgment of your Department, the cost-plus-a-fixed-fee 
contractor in his relationship to the Government is an independent 
contractor and, consequently, it is contended that he is not bound by 
such purchase restrictions as would limit the authority of a dependent 
Government official. 

It is not clear that a contractor engaged to perform work for the 
Government under a cost-plus-a-fixed-fee form of contract is an “inde- 
pendent contractor” within the meaning of that term in a legal sense. 
The cost-plus-a-fixed-fee contractor is not one who undertakes to 
perform a certain form of work for a stipulated sum—answerable to 
the Government only as to the result to be accomplished. On the 
contrary, under the provisions of the cost-plus-a-fixed-fee form of 
contract approved by your Department a certain amount of super- 
vision and control over the details of the work is exercised by the 
Government through the contracting officer or his duly authorized 
representative. For example, contract No. W-ORD-458, involved 
in the Notice of Exception of July 21, 1941, provided for the con- 
struction and operation by the contractor of a plant for the manu- 
facture of nitrocellulose smokeless powder; and, under the terms 
thereof, the contractor was to design and prepare plans, drawings, 
and specifications subject to the approval of the contracting officer, 
and agreed to procure necessary labor and material for the construc- 
tion and operation of the plant wnder the general supervision of the 
contracting officer. It was provided further that no subcontracts 
should be made by the contractor without the written approval of the 
contracting officer and that reimbursements of all costs and expendi- 
tures in the construction and operation of the plant would be made 
to the contractor only upon the presentation of evidence satisfactory 
to the contracting officer. Furthermore, the Government reserved the 
right to furnish materials and supplies directly to the contractor. 
Accordingly, in view of said provisions, and similar provisions in 
other cost-plus-a-fixed-fee contracts entered into by your Department, 
it cannot be said that the contractor was responsible to the Govern- 
ment for only the results of the work, or that it was in no way subject 
to supervision regarding the details of the work so as to be classed 
as an “independent contractor” within the legal contemplation of 
that term. In this connection, attention is invited to decision of 
August 30, 1941, B-19726, 21 Comp. Gen. 186, to you, holding that 
payments for telegraph services furnished to a cost-plus-a-fixed-fee 
contractor should be made at the Government rate rather than at the 
commercial rate; and, also, to the recent case of King and Boozer v. 
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Alabama, decided on or about July 29, 1941, in which the Supreme 
Court of Alabama held that an Alabama privilege or license tax was 
not applicable to purchases made by a cost-plus-a-fixed-fee contractor, 
the cost of which was to be borne by the Federal Government, and 
concluded that the contractor was acting for the Government in the 
accomplishment of a governmental purpose so that the burden of the 
tax fell directly and immediately upon the Federal Government. 
With respect to the status of the cost-plus-a-fixed-fee contractor, the 
court stated : 

The contractor here was acting for the Government in the accomplishment 
of a governmental purpose. His acts were all under the immediate and direct 
supervision of the governmental authorities. His contract partakes of the 
nature in some respect of an independent contractor, and in some of an agency 
of the Government. * * * 

However, it is not necessary at this time to decide definitely the 
question as to whether or not a contractor under a cost-plus-a-fixed- 
fee form of contract is an “independent contractor.” The involved 
Notice of Exception was not based primarily on the theory that in 
purchasing the typewriting machines the contractor was acting in the 
capacity of an agent of the Government. In the Notice of Exception 
the reason for the exception was stated substantially as follows: 
The terms of the Treasury Department Appropriation Act for 1941, 
quoted above, are clear and unambiguous to the effect that no part 
of any money appropriated by that or any other act shall be used 
during the fiscal year 1941 for the purchase of any standard type- 
writing machines at prices in excess of the amounts stipulated therein. 

Moreover, while the involved cost-plus-a-fixed-fee contract, No. 
W-ORD-458, contemplated that the materials to be used in the per- 
formance thereof would be furnished primarily by the contractor, 
such contract reserved to the Government the right to purchase sup- 
plies and materials and to furnish them to the contractor for use in 
performance of the contract. Therefore, since it appeared that the 
typewriting machines involved in the Notice of Exception were avail- 
able to the Government under a General Schedule of Supplies con- 
tract at a price within the limitation fixed by law, whereas the price 
paid by the contractor for the machines was in excess of the statutory 
limitation, it was concluded that, under the circumstances, the ma- 
chines should have been purchased directly by the Government and, 
consequently, that there was no authority for the purchase of the 
equipment by the contractor at the higher price in the absence of 
evidence showing a justification therefor. 

With respect thereto, it is stated in your letter of September 12 
that a procedure which would require cost-plus-a-fixed-fee contractors 
either to comply with applicable statutory restrictions in the purchase 
of supplies, or to have the Government purchase such supplies di- 
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rectly, would have the effect of impeding to a serious extent the 
progress of the construction program of your Department, and that 
it would defeat the whole purpose which the program was designed 
to accomplish, namely, to expedite the strengthening of national de- 
fense. However, such view appears inconsistent with the regulations 
of your Department as contained in the Manual of the Construction 
Division, Office of the Quartermaster General, and the construction 
letters of said Division. Under existing regulations of the said Con- 
struction Division the cost-plus-a-fixed-fee contractor is not free to 
make purchases of materials or supplies without first having obtained 
the approval of the Construction Quartermaster. With respect 
thereto, the Manual of the Construction Division, book 3, part V, 
chapter II, section 01, paragraph D, provides: 


Except as indicated in the schedule, the contractor is responsible for the pro- 
curement of all construction material, on purchase orders approved by the CQM. 
These materials will be purchased in accordance with OQMG specifications where 
such pertain. * * * [Italics supplied.] 


In chapter II, section 02, paragraphs B and C, it is provided as 
follows: 


B. CQMs will compare quotations on materials and equipment received by 
fixed-fee contractors or on Government invitation for bids with prices contained 
in the General Schedule of Supplies. When the latter prices are lower, purchases 
will be made from the General Schedule provided a satisfactory delivery date can 
be arranged. 

C. Purchases subject to the limitations contained in regulations and instruc- 
tions will be made by the CQM, from the General Schedule of Supplies, and other 
Government and War Department contracts available, for his office or for use 
of the Contractor operating exclusively under a “cost-plus-a-fizved-fee’” contract. 


With respect to the purchase of passenger-carrying vehicles it is 
provided in part V, chapter IV, section 02, paragraph C, that— 

When approval is given by OQMG for direct purchase by C. P. F. F. contractors, 
the price of any passenger-carrying motor vehicle will not exceed the statutory 
price limitation of $750. F. O. B. factory or any designated point of origin, 
unless cogent reasons are submitted for purchase at higher price. In determining 
F. O. B. price the lowest available transportation cost will be deducted from bids 


including transportation. This restricted price does not apply to equipment 
rented with a recapture clause. 


Also, it is stipulated in part V, chapter I, section 08, as follows: 


A list of the items manufactured and instructions for placing orders are printed 
in the Schedule of Products published by Federal Prison Industries, Inc., Wash- 
ington, D.C. All items listed therein will be purchased from this source, except 
where a clearance for commercial purchase has been obtained. * 

Hence, it appears that under existing regulations of the Construc- 
tion Division, Office of the Quartermaster General, the freedom of 
action of cost-plus-a-fixed-fee contractors with respect to the purchase 
of supplies not only is restricted, but, also, it is stipulated expressly 
that whenever items are available to the Government under a General 
Schedule of Supplies contract at lower prices than those proposed to 
be paid by the contractor the purchase shall be made under such con- 
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tract. Also, it is stipulated that in the purchase of passenger-carrying 
motor vehicles and supplies manufactured by the Federal Prison In- 
dustries, Inc., the applicable statutory limitations and restrictions are 
to be observed. In other words, it appears that the procedure which 
would be required under the theory on which the Notice of Exception, 
dated July 21, 1941, supra, was based already has been adopted by the 
Construction Division of the Quartermaster General’s Office and is 
being followed generally in connection with the performance of cost- 
plus-a-fixed-fee contracts. There appears to be no doubt but that such 
a procedure is a salutary one in that it will result in the saving to 
the Government of large sums of money without in any way seriously 


delaying the work of expediting the strengthening of the national 
defense. 


(B-20347) 
TRANSPORTATION—HOUSEHOLD EFFECTS—CIVILIAN EMPLOYEES 


Upon change of station of its employees, the Navy Department may procure 
the packing, crating, etc., of their household effects, and ship the effects 
on Government bills of lading, even though such effects be located at or 
shipped to points outside the corporate limits of the employees’ duty 
station, provided any excess cost of such shipments be immediately col- 
lected from the employees, but where a second shipment is made after 
the Government had previously shipped a substantial portion of an em- 
ployee’s effects, the employee should make the shipment on commercial bill 
of lading and file claim in this office for so much of the transportation 
and incidental packing, crating, etc., cost as is properly chargeable to the 
Goxeramennt. 19 Comp. Gen. 476, distinguished, and 20 Comp. Gen. 568, 
amplified. 


Comptroller General Warren to the Secretary of the Navy, October 2, 1941: 

I have your letter of September 5, 1941, reference L19/L21 
(410821) K, requesting a decision of the questions stated in a letter 
from the Chief of the Bureau of Supplies and Accounts, Navy De- 
partment, dated August 21, 1941, as follows: 


1. A definite procedure is in effect for the handling of household effects of Navy 
personnel by the various naval activities. Contracts are entered into for pack- 
ing, crating and hauling of such effects, when necessary, provided the effects 
are located within the established zone limits as described in article 1882, Bureau 
of Supplies and Accounts Manual, 

2. It is the present practice also to furnish Government bills of lading for 
use in effecting shipments notwithstanding the fact that the effects to be 
transported may be located outside the established zone limits, thus obviating 
the necessity of payment of transportation charges by the personnel concerned. 
In case of excess costs collection is made by checkage of the pay account of the 
owner of the effects. 

3. With the passage of the act of October 10, 1940 (Public No. 839, 76th Con- 
gress) and the act of March 17, 1941 (Public No. 13, 77th Congress, first session) 
making Navy appropriations available for the packing, crating, drayage, trans- 
portation and unpacking of household effects of civilian employees of the Navy, 
it was contemplated to use the same contracts and follow the same procedure 
in the menting of household effects of civilians as that followed for Navy 
personnel. 
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4. Since the zones established at such points where naval activities are located 
do not coincide with the duty station limits as defined in the Standardized Gov- 
ernment Travel Regulations as amended, and as the decision of the Comptreller 
General, B—-14917, dated March 27, 1941 [20 Comp. Gen. 568], imposes certain 
restrictions, it is requested that decision be obtained from the Comptroller 
General on the following: 


(a) Whether the supply officer of a navy yard or naval station may arrange 
for the handling of household effects of a civilian employee entitled thereto, 
when such effects are located within the zone limits as established for Navy 
personnel but beyond the duty station limits as defined in the Standardized 
Government Travel Regulations as amended. 

(b) Whether a naval activity may furnish Government bills of lading for the 
transportation of household effects of civilian employees, if shipment is authorized 
under existing regulations, regardless of the location of the effects, provided 
adequate provision is made to collect from the owner any excess costs not 
contemplated by Executive Order 8588, dated November 7, 1940. 

Under the act of October 10, 1940, 54 Stat. 1105, payment of expenses 
of transportation of household goods and personal effects, if other- 
wise authorized by law, may be made, subject to rules and regulations 
prescribed by the President, “when specifically authorized or ap- 
proved by the head of the department or establishment concerned.” 
This provision would seem to contemplate regulations by the head 
of the department or establishment concerned, pursuant to the basic 
laws applicable to the shipment of the household goods or personal 
effects of civilian employees of the particular department or establish- 
ment concerned, and payment is authorized in such cases when ship- 
ment is made in accordance with the regulations established by the 
head of the department concerned. If there be no regulations then 
there is authority in the head of.the department to approve such 
payment, subject, of course, to the rules and regulations prescribed 
by the President. 

It is proposed to extend to civilian employees of the Navy Depart- 
‘ ment the existing provisions of naval regulations for shipment of the 
baggage or household goods of officers, warrant officers, nurses, and 
certain grades of enlisted men. The doubt which prompted the 
present submission apparently arises from certain language in the 
decision of March 27, 1941, 20 Comp. Gen. 568. 

The regulations prescribed by the President contain a provision for 
the use of Government bills of lading. See section 6 of Executive 
Order 8588 dated November 7, 1940. In the decision of March 27, 
1941, citation was made to 19 Comp. Gen. 476, a case in which the 
authorized shipment was for a short distance, the goods were in 
storage at a much greater distance in the opposite direction, and 
involved also a comparison of the cost of packing and crating at the 
old station with the cost of packing and crating at the place where 
the goods were in storage. The answer to the question contemplated 
that where unusual conditions exist involving comparative costs the 
shipment should be by commercial bill of lading and adjustment of 
the claim arising should not be made by a disbursing officer but should 
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be submitted to the Claims Division of this office to obviate possible 
disagreements as to the proper basis for adjustment. When the 
language used in the decision of March 27, 1941, is considered in the 
light of the above facts and circumstances it 1s apparent that said 
decision was not intended to make any change in the practice followed 
in many of the departments of shipping the household goods of civilian 
employees on Government bills of lading, any excess in weight, or 
excess in cost by reason of the fact that the shipment was made from 
a place outside of the municipality or city within the corporate limits 
of which the employee was stationed and from which shipment was 
authorized to be made, or by reason of the fact that the shipment was 
made to a place not within the corporate limits of the station to 
which the employee was being transferred, to be paid for by the 
employee immediately upon ascertainment of the excess cost to the 
Government so arising. The questions presented in the above quoted 
letter are answered in the affirmative, with the understanding, how- 
ever, that any increased cost resulting from such use of Government 
bills of lading will be immediately ascertained and collected from the 
employee concerned. It is further to be understood that where a 
second shipment for the employee is made in the circumstances recited 
and a substantial portion of his authorized allowance has been shipped 
by the Government as a primary shipment on his change of station, 


there is no authority to use Government bills of lading for, or pay 
any charges in connection with, such second shipment. If and when 
any amount is believed to be payable by the Government in connection 
with such second shipment on the employee’s change of station, claim 
therefor should be presented by the employee to this office after 
shipment by him on commercial bill of lading and payment by him 
of any cost of packing, crating and draying. 


(B-20500) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—ELIGIBILITY  PE- 
RIOD; RESTORATION OF GRADE AND SALARY AFTER DEMOTION AS 
“EQUIVALENT INCREASE” 


Eligibility for promotion as of October 1, 1941, when the first within-grade 
compensation increases become effective under the act of August 1, 1941, 
is for determination on the basis of service rendered during the last pre 
ceding 18 or 30 months, as the case may be, and the amount of the 
increase is to be determined by the rates applicable to the particular grade 
in which the employee is serving at the time he becomes eligible for the 
increase. 

If during the 18 months’ period preceding the effective date—October 1, 1941— 
of the first within-grade compensation increases under the act of August 
1, 1941, an employee was promoted from CAF-3 at $1,620 per annum to 
CAF-4 at $1,800, reduced to CAF-8 at $1,620, and then again promoted 
to CAF-4 at $1,800, he has received an “equivalent increase in compensation” 
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during the past 18 months within the meaning of the act and is not en- 
titled to a within-grade increase on October 1, 1941, and the 18 months’ 
period necessary for eligibility to a further promotion under the act must 
begin tg run from the date of the last promotion to CAF-4 at $1,800. 


Comptroller General Warren to the Secretary of War, October 2, 1941: 
I have your letter of September 11, 1941, as follows: 


Reference is made to Public Law 200, 77th Congress, which further amends 
the Classification Act of 1923 as amended, and provides in part as follows: 

“(b) All employees compensated on a per annum basis, and occupying per- 
manent positions within the scope of the compensation schedules fixed by this 
act, who have not attained the maximum rate of compensation for the grade 
in which their positioas are respectively allocated, shall be advanced in 
compensation successively to the next higher rate within the grade at the 
beginning of the next quarter, following the completion of: (1) Hach eighteen 
months of service if such employees are in grades in which the compensation 
increments are $60 or $100, or (2) each thirty months of service if such em- 
ployees are in grades in which the compensation increments are $200 or $250, 
subject to the following conditions: 

“(1) That no equivalent increase in compensation from any cause was received 
during such period, except increase made pursuant to subsection (f) of this 
soetan: .*%..5..% 

Your decision is requested as to the following question: 

1. An employee may be promoted from CAF-3 at $1,620 per annum to CAF-4 
at $1,800 per annum, reduced to CAF-3 at $1,620 per annum to another position 
and then again promoted from CAF-3 at $1,620 per annum to CAF-4 at $1,800 
per annum. Is the Department required to compute the eighteen-month period 
of service from the first promotion or from the last promotion? 


By the terms of section 2 of the act referred to the President is 


authorized to issue regulations for administering said section. Execu- 
tive Order No. 8882 of September 3, 1941, issued pursuant to this 
authority, contains a provision as follows: 


(d) “Equivalent increase in compensation” shall mean any increase or in- 
creases which in total are equal to or greater than the compensation increment 
in the lowest grade in which the employee has served during the time period 
of eighteen or thirty months, as the case may be. 

It appears clear from the terms of section 7 of the Classification 
Act of 1923 as amended by section 2 of:the act here involved, and 
from the above-quoted provision of the Executive order, that eligibil- 
ity for promotion as of October 1, 1941—when the first increases 
under the act become effective—is for determination on the basis of 
service rendered during the last preceding 18 or 30 months, as the 
case may be, and that the increase shall be on the basis of the rate 
of compensation applicable to the particular grade in which the em- 
ployee is serving at the time he becomes eligible for the increase. In 
this connection attention is invited to subsection (e) of the said 
section 7 as amended by section 2 of the act of August 1, 1941, 55 Stat. 
614, reading as follows: 

(e) Employees eligible under subsection (b) for compensation advancement 
by reason of service immediately preceding the effective date of this amend- 
ment shall be advanced to the next higher rate of compensation within the 


grade to which their positions are respectively allocated at the beginning of 
the next quarter immediately following the effective date of this amendment, 
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Thus, in the case presented in your letter, the employee’s eligibility 
for advancement in salary under the act must be measured by the 
last 18 months of service prior to October 1, 1941; and if he be 
entitled to any advancement it must be an advancement in the CAF~4 
grade at $1,800 to which he is assigned as of that date. It will thus 
be noted that the answer to the question presented depends some- 
what upon the dates of the changes in salary or the length of the 
various periods during which he received the different rates of salary. 

If the last promotion to $1,800 in CAF-4 occurred on or prior to 
April 1, 1940, the employee clearly would be entitled to a promotion 
under the act as of October 1, 1941, if otherwise eligible. On the 
other hand, if he was receiving $1,620 in CAF-3 on April 1, 1940, it 
seems clear that since he is now receiving $1,800 in CAF-4 he must 
be regarded as having received an “equivalent increase” during the 
past 18 months—an increase of $60 or more for an employee in 
CAF-3 at $1,620 or in CAF-4 at $1,800 constituting an “equivalent 
increase” within the meaning of section 7 (b) (1) of the Classifica- 
tion Act of 1923 as amended by section 2 of the act of August 1, 
1941. If all the salary rate changes as outlined in your letter oc- 
curred within the 18 months’ period prior to October 1, 1941—that 
is, if the employee was receiving $1,620 in CAF-3 on April 1, 1940, 
was thereafter increased to CAF-4 at $1,800, was then reduced to 
CAF-3 at $1,620 and then again promoted to CAF-4 at $1,800—it is 
clear that his compensation has been increased during the past 18 
months. In such a case the 18 months’ period necessary for eligibil- 
ity to further promotion under the act must begin to run from the 
date of the last increase to CAF-4 at $1,800. The 18 months’ period 
may not be regarded as beginning on the date of the first increase 
to CAF-4 at $1,800 because at the end of such 18 months’ period it 
could not be accurately stated that no “equivalent increase” had been 
received during the past 18 months—an increase of $180 already hav- 
ing been received. This conclusion may not be regarded as altered 
by the fact that the service in CAF-4 at $1,800 was merely inter- 
rupted by a temporary intervening period of service in CAF-3 at 
$1,620. The fact is that the reduction resulted in a change of salary 
status and it is only by virtue of a subsequent increase in compensa- 
tion that the employee now is serving in CAF-4 at $1,800. In subsec- 
tion (b) (1) of section 7 of the Classification Act of 1923, as amended, 
it is provided in clear and unambiguous terms that one of the condi- 
tions of eligibility for an increase under the act is that the employee 
shall not have had an equivalent increase in compensation “from any 
cause” during the preceding 18 or 30 months’ period, as the case 
may be. 

It is believed the above fully answers the question presented. 
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_ (B-17406) 


PAY—FIRST FOUR MONTHS OF INITIAL ENLISTMENT; SERVICE 
CREDITS FOR LONGEVITY INCREASES 


The base pay of an Army enlisted man whose only prior service is enlisted 
service in the Navy is limited by section 12 (a) of the Selective Training 
and Service Act of 1940 to $21 per month during the first 4 months of his 
Army enlistment. 

While under section 9 of the act of June 10, 1922, enlisted men of the Army 
and the Marine Corps could count prior service in the Navy, Coast Guard, 
etc., for longevity pay purposes, section 12 (a) of the Selective Training 
and Service Act of 1940 now limits the service which may be counted for 
that purpose to prior service in the Army or Marine Corps, and, therefore, 
service in a prior enlistment in the Navy may no longer be included in 
computing the longevity pay of Army enlisted men. 


Assistant Comptroller General Elliott to Maj. Louis Weiss, U. S. Army, October 
8, 1941: 

There has been considered your request for decision as to whether 
you are authorized to make payment on a voucher transmitted there- 
with in the amount of $21.12 in favor of Terence V. Finn, private, 
finance section, C. A. 8. C. Unit No. 1928, Selective Service, Serial 
No. 89153174, covering the difference in base pay between $21 per 
month plus longevity and $30 per month plus longevity for the period 
February 27, 1941, to April 30, 1941. 

While it is not definitely stated, it appears from the notations on 
the voucher that Finn was inducted into the military service on 
February 27, 1941. It is shown that he had previous service in the 
United States Navy, having served from August 15, 1927, to August 
14, 1931, inclusive, a total of 4 years. The question presented is 
whether, under the provisions of section 12 (a) of the act of Sep- 
tember 16, 1940, 54 Stat. 895, Finn should be considered in his first 
enlistment with less than 4 months’ service and receive base pay at 
the rate of $21 per month or whether his service in the Navy may be 
considered in computing his pay, thereby authorizing base pay at the 
rate of $30 per month. Section 12 (a) of the act of September 16, 
1940, supra, provides as follows: 

The monthly base pay of enlisted men of the Army and the Marine Corps 
shall be as follows: Enlisted men of the first grade, $126; enlisted men of the sec- 
ond grade, $84; enlisted men of the third grade, $72; enlisted men of the 
fourth grade, $60; enlisted men of the fifth grade, $54; enlisted men of the 
sixth grade, $36; enlisted men of the seventh grade, $30; except that the 
monthly base pay of enlisted men with less than four months’ service during 
their first enlistment period and of enlisted men of the seventh grade whose 
inefficiency or other unfitness has been determined under regulations prescribed 
by the Secretary of War, and the Secretary of the Navy, respectively, shall 
be $21. The pay for specialists’ ratings, which shall be in addition to monthly 
base pay, shall be as follows: First class, $30; second class, $25; third class, 
$20; fourth class, $15; fifth class, $6; sixth class, $3. Enlisted men of the 
Army and the Marine Corps shall receive, as a permanent addition to their 
pay, an increase of 10 per centum of their base pay and pay for specialists’ 
ratings upon completion of the first four years of service, and an additional 
increase of 5 per centum of such base pay and pay for specialists’ ratings for 


each four years of service thereafter, but the total of such increases shall not 
exceed 25 per centum. * * * 





DECISIONS OF THE COMPTROLLER GENERAL 289 


In decision dated May 2, 1941, B-15892, 20 Comp. Gen. 725, it was 
held that an enlisted man serving in his first enlistment in the Army 
who has had prior service in the Marine Corps may count such 
Marine Corps service in computing his pay under the above section. 
It was stated, also, that the provision in section 12 (a) fixing the 
$21 per month rate for the first 4 months during the first enlistment 
period does not exclude prior service which previously had been inter- 
changeable for purposes of continuous service pay. While, according 
to the express terms of certain enactments, enlisted men of the Army 
and Marine Corps have been entitled to count prior Navy service for 
longevity pay purposes (sec. 4 (b) of the Army Reorganization Act 
of June 4, 1920, 41 Stat. 761; 27 Comp. Dec. 170; sec. 9 of the act of 
June 10, 1922, 42 Stat. 629) such service was not authorized to be 
counted for continuous service pay. 12 Comp. Dec. 532. Section 
12 (a) establishes the rates of pay of enlisted men of the Army and 
Marine Corps and there is no indication therein that prior service 
in the Navy should be considered in the computation thereof. Ac- 
cordingly, under the provisions of such section, an Army enlisted 
man whose only prior service is enlisted service in the Navy is serving 
in his first enlistment period in the Army. . Upon the facts submitted 
Finn’s correct base pay is $21 per month and, therefore, you are not 
authorized to make payment on the voucher, which will be retained 
in this office. 

It is noted that the amount of the voucher is $21.12 which appears 
to be the difference between, $21 per month plus 10 percent longevity 
for 4 years’ service and $30 per month plus 10 percent longevity for 
4 years’ service. Apparently a 10 percent increase in the man’s base 
pay as authorized by section 12 (a) has been computed for his 4 
years’ enlisted service in the Navy. 

Increases of pay for length of service have been the subject of 
legislation for many years and both the service which was authurized 
to be counted for such purposes and the rate of increase have varied 
in the several enactments. The act of May 11, 1908, 35 Stat. 109, 
authorized an increase in pay for reenlistment within 3 months after 
honorable discharge at the termination of an enlistment period. This 
provision was a part of the appropriation act for the Army for the 
fiscal year ending June 30, 1909, and by reason of section 1612, Re- 
vised Statutes, the benefits thereof were extended to the Marine 
Corps. See 26 Comp. Dec. 729. No benefits accrued under this pro- 
vision to enlisted men of the Navy; however, such Navy personnel 
were entitled to the so-called citizenship pay giving an increase of 
pay on reenlistment. See Navy Department General Order No. 34 
of 1906, publishing an Executive order of November 27, 1906. See, 
also, section 10 of the act of May 18, 1920, 41 Stat. 603, and section 
7 of the act of June 4, 1920, 41 Stat. 836. 
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Section 4 (b) of the act of June 4, 1920, 41 Stat. 761, provides, in 
part, as follows: 


Existing laws providing for continuous service pay are repealed to take effect 
July 1, 1920, and thereafter enlisted men shall receive an increase of 10 per 
centum of their base pay for each five years of service in the Army, or service 
which by existing law is held to be the equivalent of Army service, such in- 
crease not to exceed 40 per centum. 

It is to be noted that under this act the service to be counted in 
the computation of each 5 years of service was “service in the Army, 
or service which by existing law is held to be the equivalent of Army 
service.” Under this act an enlisted man of the Army was not en- 
titled to count his prior service in the Coast Guard in computing his 
longevity increase of pay (1 Comp. Gen. 156), but it was held that 
service in the Marine Corps and service in the Navy was equivalent 
to Army service under the act. 27 Comp. Dec. 170. 


Section 9 of the act of June 10, 1922, 42 Stat. 629, provides in part: 


* * * fFxisting laws authorizing continuous-service pay for each five years 


of service are hereby repealed, effective June 30, 1922. Commencing July 1, 
1922, warrant officers of the Army and Marine Corps, including warrant officers 
of the Army Mine Planter Service and enlisted men of the Army and Marine 
Corps, shall receive, as a permanent addition to their pay, an increase of 5 
per centum of their base pay for each four years of service in any of the 
services mentioned in the title of this Act not to exceed 25 per centum. * * 


The Army, Navy, Marine Corps, Coast Guard, Cuast and Geodetic 
Survey, and the Public Health Service are mentioned in the title to 
the act of June 10, 1922, referred to in the above section, and, there- 
fore, enlisted men of the Army and Marine Corps were entitled to 
count prior service in any of the enumerated services in computing 
service for longevity pay purposes under such section. It is to be 
noted, also, that in addition to the change in the service which could 
be counted, this section changed the increase of pay from 10 percent 
for each 5 years’ service not to exceed 40 percent to 5 percent for 
each 4 years’ service not to exceed 25 percent. 

Section 10 of the same act, 42 Stat. 630, provides in part: 

* * * In lieu of all permanent additions to pay now authorized for en- 
listed men of the Navy and Coast Guard, they shall receive, as a permanent 
addition to their pay, an increase of 10 per centum on the base pay of their 
rating upon completion of the first four years of enlisted service, and an addi- 


tional increase of 5 per centum for each four years’ service thereafter, the 
total not to exceed 25 per centum. * * * 


The language of this section was considered in 2 Comp. Gen. 280, 
and it is stated therein as follows: 


While section 9 of the act of June 10, 1922, authorizes for enlisted men of the 
Army and Marine Corps a percent increase for “service in any of the services 
mentioned in the title of this act,” section 10 limits enlisted men of the Navy 
and Coast Guard to an increase based on “enlisted service” and places these 
latter men upon a common basis. By reason of the absence of a definition of 
what services may be included, as appears for the Army and Marine Corps, 
there is an apparent intent to limit them to credit for enlisted services upon 
a common basis. As the act of June 4, 1920, 41 Stat. 835, authorized the counting 
of service in the Coast Guard and former Revenue Cutter Service by enlisted 
men of the Navy and longevity pay, and the act of January 28, 1915, 38 Stat., 802, 
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authorized the counting of service in the Navy by enlisted men of the Coust 
Guard, it would appear that in putting the enlisted men of these two services 
upon a common basis it was the intent of Congress that each should have the 
benefit of service in the other. 


The history of section 12 (a) of the act of September 16, 1940, 
discloses that its purpose was to remove the disparity between the 
pay authorized for enlisted men of the Navy and Coast Guard and 
the pay authorized for the Army and the Marine Corps. The section 
authorizes an increase in the base pay for certain enlisted men of 
the Army and Marine Corps so that they would be on an equal footing 
with enlisted men in like grades in the Navy and Coast Guard and 
it contains a provision relating to longevity pay which, with exception 
to a reference to pay for specialists’ ratings, follows the exact language 
of the provision contained in section 10 of the act of June 10, 1922, 
supra, authorizing longevity pay for Navy and Coast Guard enlisted 
men. The language applicable to the Navy and the Coast Guard 
as interpreted in 2 Comp. Gen. 280, supra, has been the accepted rule 
for almost 20 years and when the Congress adopted language of identi- 
cal import it is clear that it was intended such language should receive 
a like interpretation; and such interpretation is in keeping with the 
purpose of the act, that is, to give enlisted men of the Army and 
Marine Corps the same—not greater—pay received by enlisted 
men of the Navy and Coast Guard. It is evident that it was intended 
to put enlisted men of the Army and Marine Corps on a common basis, 
a common basis similar to that established in section 10 of the act 
of June 10, 1922, for the Navy and the Coast Guard. The portion of 
section 9 of the act of June 10, 1922, which authorizes enlisted person- 
nel of the Army and Marine Corps to count service “in any of the 
services mentioned in the title of the Act” does not carry over to the 
present law. Section 12 (a) of the act of September 16, 1940, covers 
the entire scope of section 9 of the 1922 act insofar as base pay and 
longevity pay of enlisted men of the Army and Marine Corps are 
concerned, and must be given an interpretation consistent with the 
language used. This is made clear by the following: 


Section 9 Section 12 (a) 
That commencing July 1, 1922, 

the monthly base pay of* * * enlisted The monthly base pay of enlisted 

men of the Army and Marine Corps men of the Army and the Marine Corps 

shall be as follows: * * * enlisted shall be as follows: Enlisted 

men of the first grade, $126; men of the first grade, $126; 

enlisted men of the second grade, $84; enlisted men of the second grade, $84; 

enlisted men of the third grade, $72; enlisted men of the third grade, $72; 

enlisted men of the fourth grade, $54; enlisted men of the fourth grade, $60; 

enlisted men of the fifth grade, $42; enlisted men of the fifth grade, $54; 

enlisted men of the sixth grade, $30; enlisted men of the sixth grade, $36; 

enlisted men of the seventh grade, $21; enlisted men of the seventh grade, $30; 
except that the monthly base pay of 
enlisted men with less than four months’ 
service during their first enlistment period 
and of enlisted men of the seventh grade 
whose inefficiency or other unfitness 
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Section 9—Continued 


and the pay for 
specialists’ ratings 


shall be as follows: First class, 

$30; second class, $25; third class, 

$20; fourth class, $15; fifth class, 

$6; sixth class, $3. Existing laws 
authorizing continuous-service pay for 
each five years of service are hereby 
repealed, effective June 30, 1922. 
Commencing July 1, 1922, * * * 
enlisted men of the Army and Marine 
Corps, shall receive, as a permanent 
addition to their pay, an increase 

of 5 per centum of their base pay 


Section 12 (2)—Continued 


has been determined under regulations 
prescribed by the Secretary of War, 
and the Secretary of the Navy, respec- 
tively, shall be $21. The pay for 
specialists’ ratings, which shall be 

in addition to monthly base pay, 

shall be as follows: First class, 

$30; second class, $25; third class, 

$20; fourth class, $15; fifth class, 

$6; sixth class, $3. 


Enlisted men of the Army and the Marine 
Corps, shall receive, as a permanent 
addition to their pay, an increase 

of 10 per centum of their base pay 


and pay for specialists’ ratings 

for each four years of service in any 

of the services mentioned in the title 

of this Act not to exceed 25 per centum. 

eee 
upon completion of the first four 
years of service, and an additional 
increase of 5 per centum of such base 
pay and pay for specialists’ ratings 
for each four years of service there- 
after, but the total of such increases 
shall not exceed 25 per centum. * * * 


Therefore, it is concluded that the enlisted man mentioned in this 
case is entitled to no longevity increase of pay on account of his 


prior service in the Navy, the only service for counting being service 
in the Army or Marine Corps. 


(B-20487) 


RENTAL AND SUBSISTENCE ALLOWANCES—DEPENDENT MOTHER— 
EVIDENCE REQUIREMENTS WHERE MOTHER IS MENTALLY INCOM- 
PETENT 


Where it is asserted that a mother is mentally incompetent to make the affidavit 
on Standard Form 1037 required in connection with the claim of an officer 
with a dependent mother for rental and subsistence allowances, that fact 
must be established either by medical testimony in the form of affidavits 
or the production of a certified copy of the court record showing a finding 
of her incompetence; there must be furnished affidavits of others having 
knowledge of the mother’s affairs, showing all the information that would 
be contained in the mother’s affidavit; and the affidavit of the person or 
certificate of the officer of the institution having care of the mother, showing 
amount remitted monthly by the officer, and the amount necessary, for 
her support. 


Assistant Comptroller General Elliott to Maj. F. G. Fraser, U. 8S. Army, October 
3, 1941: 

There has been received your request for decision whether you are 
authorized to pay a voucher transmitted therewith in favor of First 
Lt. Patrick M. Cmeyla, Med.-Res., United States Army, covering 
allowances as an officer with dependents (mother) for the period 
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April 15, 1941, to May 31, 1941, while on active duty pursuant to 
paragraph 4, special orders No, 92, dated: Headquarters, Seventh 
Corps area, April 6, 1941. 

You forward the Reserve officer’s own affidavit executed June 5, 
1941, and his supplemental affidavit of July 23, 1941, wherein he avers 
that his father is no longer living, having died at Chicago, Ill., Febru- 
ary 1, 1936. In lieu of affidavit of the officer’s mother there is for- 
warded an affidavit of L. W. Bruemmer, executed March 27, 1941, 
as follows: 

L. W. Bruemmer, being first duly sworn, deposes and says that he is a 
practicing attorney residing in the city of Kewanee where he has been 
practicing for the past twenty-eight years. 

Deponent says that in such capacity, he has acted quite frequently as attorney 
for the family of Bozena Cmeyla and is very well acquainted with her affairs. 
That the said Bozena Cmeyla resides in the city of Kewanee in a home that is 
owned by Dr. Pat M. Cmeyla; that the said Pat M. Cmeyla is contributing 
regularly and monthly to the support of his mother, and that to the knowledge, 
information and belief of this deponent, such contribution constitutes the sole 
source of her support apart from some of the smaller comforts and luxuries 
of life. 

Deponent further says that the mother is presently mentally incompetent and 
unable to make any affidavit on her own behalf or for any purpose whatsoever. 

Deponent further says that he knows that the said Bozena Cmeyla has no 


means of her own and that she is dependent upon her son Pat M. Cmeyla for 
her subsistence. 


Claims for allowances authorized and limited by sections 4, 5, and 6 
of the act of June 10, 1922, 42 Stat. 627, 628, for an officer with 
dependents (mother) are ordinarily considered in this office on the 
basis of an ea parte showing by the claimant’s own affidavit (if a 
Reserve officer) and by his claimed dependent mother on Standard 
Form 1037. This latter form contains some 30 questions which, if 
answered in the required details, will present a fair disclosure of the 
mother’s situation with respect to her property holdings, income from 
all sources, living arrangements, etc., which facts are all necessary 
for an adequate consideration of the question of her dependency on 
a claiming officer son. Where it is asserted that the mother is 
mentally incompetent to make an affidavit, that fact must be estab- 
lished either by (1) medical testimony in the form of affidavits, or 
(2) the production of a certified copy of the court record showing a 
finding of her incompetence, (3) there must be furnished affidavits 
of others having knowledge of the mother’s affairs to present to this 
office all the information that would be contained in the mother’s 
affidavit executed on Standard Form 1037, and (4) the affidavit of 
the person or certificate of the officer of the institution having care 
of the mother showing amount remitted monthly by the officer for 
support of the mother and the amount that is necessary for her 
support. 

Upon the presentations made it is not established that the officer’s 
mother is in fact dependent on him for her chief support, and you 
are not authorized to pay the voucher which is retained in this office. 
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(B-20182) 
VEHICLES—USED—CASH SALES IN LIEU OF EXCHANGE 


When a used passenger-carrying motor vehicle is to be exchanged in whole or 
part payment for a new one, both cash bids and trade-in offers must be 
solicited and, if the cash bid is higher, it must be accepted, the proceeds 
deposited in the Treasury as miscellaneous receipts, and the full price of 
the vehicle charged to the passenger-carrying vehicle appropriation limita- 
tion, even though the appropriation estimates were prepared, and the appro- 
priation made, on the basis of the net cost of vehicles. Language suggested, 
for inclusion in subsequent appropriation bills, which would permit the use 
of the proceeds of such sales in whole or in part payment for new vehicles. 


Comptroller General Warren to the Secretary of Agriculture, October 6, 1941: 
There has been considered your letter of August 29, 1941, as fol- 


lows: 

Reference is made to the decision (A-96978, 18 Comp. Gen. 227, September 14, 
1938) rendered by Acting Comptroller General Elliott to this Department in 
which it was held that when this Department wishes to exchange used auto- 
mobiles in whole or partial payment for new ones, it must solicit both cash 
and trade-in offers for such used vehicles, and if a cash bid exceeds the exchange 
allowances offered, it must be accepted, the proceeds of the sale deposited into 
the Treasury as miscellaneous receipts, and the appropriate appropriation 
charged with the full price of the new automobile. This Department now 
desires to know whether the limitation upon the amount available for the 
purchase of passenger-carrying vehicles necessary in the conduct of field work 
outside the District of Columbia must be charged with the full price of the 
new car or may be charged with only the difference between such amount and 
the amount for which the used automobile was sold. The determination of this 
question is of vital importance in view of possible serious dislocations of the 
budgetary programs of the bureaus of this Department, particularly those 
with small passenger-carrying vehicle limitations. 

It is our opinion, and we believe the obvious intent of the Congress, that 
the passenger-carrying vehicle limitation should be charged not with the full 
price of the new car, but only with its net cost. Section 5 of the Act approved 
July 16, 1914 (38 Stat. 508, 5 U. S. C. 78) requires detailed estimates to be 
submitted annually “for such necessary appropriations as are intended to be 
used for the purchase, maintenance, repair, or operation of all motor-propelled 
or horse-drawn passenger-carrying vehicles, specifying the sums required, the 
public purposes for which said vehicles are intended, and the officials or 
employees by whom the same are to be used.” This information is submitted 
to the Bureau of the Budget and to the Congress in the following hypothetical 
exemplary form: 


Old vehicles to be 
exchanged 
Appropriation a 


Number | Gross cost | Number Frmrecire | 


New vehicles 


Enforcement of Salt Inspection Act_.....-- $250 


If the Budget Bureau and the Congress concur in this estimate, the appropriation 
made for the enforcement of the Salt Inspection Act will provide that not to 
exceed $400 (the net cost) rather than $650 (the gross cost) shall be available 
for the purchase of motor-propelled and horse-drawn passenger-carrying vehicles 
necessary in the conduct of field work outside the District of Columbia. Then, 
should the bidding result in the receipt of a low offer of $650 for a new automobile 
and a trade-in offer of $250 for the used car as the highest of all trade-in and 
cash offers, the amount of the passenger-carrying vehicle limitation would be 
sufficient to permit the purchase of the new vehicle. But if the high bid for the 
used car was a cash bid rather than an exchange offer, the $400 passenger-carrying 
vehicle limitation would be insufficient by $250 and would prevent the purchase 
of the new gutoemobile unless the amount of the cash offer was deducted from 
the price of the new car and only the difference charged against the limitation. 
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It was manifestly the intent of the Congress that only such net cost should be 
charged against the limitation for this is the way the budget estimates are pre- 
pared for and considered by the Congress. A decision by your office requiring 
the full purchase price of the new car to be charged against the limitation would 
render futile both the estimate and the appropriation language which clearly 
granted authority for the purchase of one new vehicle subject to the disposition of 
the used one. The execution of such authority should not be made to depend 
upon the fortuitous circumstance that the allowance estimated on the used car 
may take the form of a trade-in offer rather than a cash bid. 

It seems to us that in determining the amount properly chargeable against 
the passenger-carrying vehicle limitation the purchase and the cash sale should 
be regarded as one integral transaction rather than as separate and distinct 
transactions. In the decision already cited, it was said— 

“When used equipment is to be disposed of at the same time that new equip- 
ment of that kind is purchased, the disposition of the used equipment becomes 
an essential part of the purchase of the new equipment, and, therefore, the inclu- 
sion in the advertising, for the new equipment required under section 3709, Revised 
Statutes, of a request for both exchange and cash bids on the used equipment is 
mandatory.” 

And in your recent decision (B-14967) of May 7, 1941, to the Secretary of the 
Interior, it was held that the cost of transportation of vehicles purchased by the 
Government from bidder’s shipping point to Government’s destination is charge- 
able against the appropriation limitation on the purchase of vehicles, even though 
two unrelated vouchers are involved, one for the purchase of the vehicle in 
favor of the vendor and the other for transportation from shipping point to 
destination payable to the common carrier. 

Similarly, in dealing with the statutory price limitation of $750 on automo- 
biles, your office has looked to the general transaction rather than to its individual 
components. In the decision (A-—92040, 17 Comp. Gen. 640) rendered to this 
Department on February 14, 1938, the Acting Comptroller General determined 
that the cost of an automobile heater acquired subsequently to the purchase of 
an automobile should be included as part of the cost of the automobile, and held 
that the purchase of the heater was unauthorized if its cost, together with the 
cost of the car and equipment previously installed thereon, exceeded $750. 

In other words, if the purchase of a new car and a simultaneous cash sale of 
a used car are considered as a single integrated transaction, we feel that the 
conclusion is logical and inescapable that the amount of the cash sale of the 
used car is for deduction from the price of the new car and that the resulting 
net cost is the proper charge against the passenger-carrying vehicle limitation. 
Such a conclusion would not be inconsistent with your decision of September 14, 
1938, cited in the first paragraph of this letter. Rather they would be in har- 
mony, one giving effect to section 3618 of the Revised Statutes requiring the 
proceeds of the sale of old equipment to be deposited to the credit of miscellaneous 
receipts, the other carrying out the Congressional intention that an appropriation 
be available to purchase a specific number of vehicles. 


As indicated in your letter the rule is that under the authority vested 
in the Department of Agriculture to exchange used automobiles in 
whole or in partial payment for new ones, both cash bids and trade-in 
offers must be solicited for the used vehicles and, if a cash bid exceeds 
the exchange allowances offered it must be accepted, the proceeds of 
the sale deposited in the Treasury as miscellaneous receipts, and the 
proper appropriation charged with the full price of the new auto- 
mobile. In view thereof, and having regard for the basis upon which 
your appropriation estimates are based, it is appreciated that a prob- 
lem arises when it becomes necessary to accept a cash bid, under a 
situation such as illustrated in your letter, and to charge the full 
cost of the new vehicle against the amount specifically limited in the 
appropriation for the purchase of passenger-carrying vehicles. In 
order to meet the problem arising in sucha situation, it is understood 
that you desire to charge the appropriation available to the particular 

470350™—42——21 
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activity with the full purchase price of the new vehicle, but, insofar 
as concerns the limitation on the purchases of passenger-carrying 
vehicles, to charge against such limitation only the difference between 
the cost of the new vehicle and the amount of the accepted cash bid 
deposited in the Treasury as miscellaneous receipts. The result of 
such a procedure would be the expenditure of funds made available 
for general use of the activity concerned for the purchase of passen- 
ger-carrying vehicles, and thus to increase administratively, by reason 
of the exigencies of the situation, the amount made available and 
specifically limited by the Congress for the purchase of passenger- 
earrying vehicles. 

Section 5 of the act of July 16, 1914, 38 Stat. 508, provides in 
part that: 

* * * there shall not be expended out of any appropriation made by 
Congress any sum for purchase, maintenance, repair, or operation of motor- 
propelled or horse-drawn passenger-carrying vehicles for any branch of the 


public service of the United States unless the same is specifically authorized by 
law. * * ® 


In the Department of Agriculture Appropriation Act, 1942, Public 
Law 144, approved July 1, 1941, 55 Stat. 443, the Congress has 
specifically authorized the purchase of passenger-carrying vehicles 
for many of the activities in amounts “not to exceed” specified sums. 
For example, of the total amount appropriated for the Agricultural 
Marketing Service it is provided that “not to exceed $44,400 shall be 
available for the purchase of motor-propelled and horse-drawn 
passenger-carrying vehicles necessary in the conduct of field work 
outside the District of Columbia.” The said act provides, also, 
that: 

Within the limitations specified under the several headings the lump-sum 
appropriations herein made for the Department of Agriculture shall be avail- 
able for the purchase of motor-propelled and horse-drawn passenger-carrying 
vehicles necessary in the conduct of the field work of the Department of 
Agriculture outside the District of Columbia: * * * Provided further, That 
the limitation on expenditures for purchase of passenger-carrying vehicles 
in the field service shall be interchangeable between the various bureaus and 


offices of the Department, to such extent as the exigencies of the service may 
require: [Italics supplied.] 


Section 3678, Revised Statutes, provides: 
All sums appropriated for the various branches of expenditure in the public 


service shall be applied solely to the objects for which they are respectively 
made, and for no others. 


Thus, it is expressly provided by statute that appropriated funds 
may not be used for the purchase of passenger-carrying vehicles 
unless specifically authorized by law; that the appropriations of 
the Department of Agriculture for the fiscal year 1942 may be used 
for the purchase of passenger-carrying vehicles only to the extent 
of the specific limitations contained in the appropriation act; and 
that appropriated moneys may be used only for the objects for which 
they are appropriated. Therefore, to the extent of the difference 





DECISIONS OF THE COMPTROLLER GENERAL 297 


between the total cost of the new vehicles and the amount deposited 
in the Treasury as miscellaneous receipts representing cash bids 
accepted, the procedure you suggest would be in direct contravention 
of the above-quoted statutes in that funds would be used for the 
purchase of passenger-carrying vehicles when not specifically au- 
thorized by law, the specific limitations placed upon the amounts 
which might be spent for passenger-carrying vehicles would be 
exceeded, and appropriated funds would be applied for objects 
for which they were not appropriated. Consequently, such procedure 
is not authorized. 

There is noted your statement that the difficulty encountered is 
particularly evident in those bureaus having small amounts available 
for the purchase of passenger-carrying vehicles. It would seem 
that such situation could be relieved somewhat by virtue of the 
provisions of the act of July 1, 1941, supra, that the limitations on 
expenditures for passenger-carrying vehicles shall be interchangeable 
between the various bureaus to such extent as the exigencies of the 
service may require. It is realized, of course, that even the inter- 
change of the limitations does not fully meet the situation and has 
no effect on the total amount available to the Department for the 
purchase of passenger-carrying vehicles. Consequently, having re- 


gard for the manner in which appropriation estimates for passenger- 
carrying vehicles are prepared, there would appear no complete and 
satisfactory solution of the problem except by obtaining necessary 
legislation. The exchange provision as now contained in the Depart- 
ment of Agriculture Appropriation Act, 1942, 55 Stat. 443, reads as 
follows: 


* * * Provided further, That the Secretary of Agriculture may exchange 
motor-propelled and horse-drawn vehicles, tractors, road equipment and boats, 
and parts, accessories, tires, or equipment thereof, in whole or in part payment 
for vehicles, tractors, road equipment, or boats, or parts, accessories, tires, or 
equipment of such vehicles, tractors, road equipment, or boats purchased by 
him: 


It is believed that what is desired could be accomplished most 
readily by obtaining authority from the Congress to utilize the pro- 
ceeds of sales of used automobiles, etc., under such circumstances, 
in whole or in part payment for new ones. To that end there is 
suggested for your consideration the desirability of recommending, 
in lieu of the usual exchange provision, the inclusion in the appro- 
priation bill for the fiscal year 1943, of a provision substantially as 
follows: 

Provided further, That notwithstanding the limitations herein specified in pur- 
chasing motor-propelled or horse-drawn vehicles, tractors, road equipment, or 
boats, or parts, accessories, tires, or equipment thereof, the Secretary of Agri- 


culture may exchange or sell similar items and apply the exchange allowances 
or proceeds of sales in such cases in whole or in part payment therefor. 
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(B-20840) 


CONTRACTS—FOREIGN PRODUCTS—WAIVER OF CONTRACT 
STIPULATIONS 


In view of the specific finding and certification by the Secretary of War to the 
effect that aluminum is not, domestically produced in quantities sufficient 
to meet the needs of the defense program, the War Department may, with 
respect to aluminum, waive by written notice to contractors in lieu of 
formal contract amendments the domestic origin stipulations, incorporated 
pursuant to the act of March 3, 1933, in existing contracts, and payments 
under such contracts will not be questioned on account of the delivery of 
aluminum of foreign origin and after the date of the Secretary's certificate. 


Comptroller General Warren to the Secretary of War, October 6, 1941: 
I have your letter of September 29, 1941, as follows: 


“By certificate dated July 23, 1941, pursuant to the Buy-American Act of 
March 3, 1983, the Secretary of War made the following administrative deter- 
mination with respect to aluminum: 

“1. It has been administratively determined that section 2, article III, act 
of March 3, 1933, is inapplicable during the existing emergency, to the purchase 
of articles, materials, or supplies produced substantially all from any of the 
herein designated essential materials which have been mined, produced, or 
manufactured, as the case may be, in foreign countries, since it appears that 
such materials are not mined, produced, or manufactured, as the case may be, 
in the United States in sufficient and reasonably available quantities to meet 
the needs of the present defense program. 

“2. The following materials are designated as essential materials: 


ALUMINUM 

“8. Pursuant to the foregoing, authority is hereby granted, during the existing 
emergency : 

“a. To make awards of contracts to bidders furnishing articles, materials, or 
supplies using any of the herein designated materials of foreign origin which 
meet the requirements of the specifications. 

“b. To negotiate supplemental centracts or to make changes in existing con- 
tracts so as to permit in the interest of the United States, the furnishing of 
articles, materials, or supplies using any of the herein designated essential 
materials of foreign origin which meet the requirements of the specifications.” 

There are a large number of outstanding uncompleted War Department 
defense contracts for supplies, entered into between September 8, 1939, and July 
23, 1941, which contain, substantially, the following clause taken from U. §S. 
Standard Form No. 32: 

“Article 13. Domestic Articles.—Unless the head of the department or inde- 
pendent establishment concerned shall determine it to be inconsistent with the 
public interest, or the cost to be unreasonable, only such unmanufactured arti- 
cles, materials, and supplies as have been mined or produced in the United 
States, and only such manufactured articles, materials, and supplies as have 
been manufactured in the United States substantially all from articles, mate- 
rials, or supplies mined, produced, or manufactured, as the case may be, in the 
United States shall be delivered pursuant to this contract, except as noted in 
the specifications and/or other papers hereto attached. The provisions of this 
article shall not apply with respect to articles, materials, or supplies for use 
outside the United States, or if articles, materials, or supplies of the class or 
kind to be used, or the articles, materials, or supplies from which they are manu- 
factured are not mined, produced, or manufactured, as the case may be, in the 
United States in sufficient and reasonably available commercial quantities and 
of a satisfactory quality.” 

In many cases, the bids, specifications and/or the invitations for bids require 
the use of domestic materials only. 

In view of the large number of such contracts, their amendment to permit 
the use of other than domestic aluminum would involve a large amount of 
paper work and considerable delay which it is desired to avoid. It has been 
suggested that perhaps this might be accomplished by: 

A waiver by the Secretary of War of the Buy-American provisions of the con- 
tract in respect to aluminum. In this connection, it is proposed to issue to the 
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several chiefs of supply arms and services of the War Department a directive 
substantially in the following form: 

“By certificate of July 23, 1941, the Secretary of War administratively deter- 
mined with respect to aluminum and certain other materials ‘that they are not 
mined, produced or manufactured in the United States in sufficient and reason- 
ably available quantities to meet the needs of the present defense program.’ 

“While section 2 of the Buy-American Act is thereby rendered inapplicable to 
War Department supply contracts with respect to aluminum, and section 3 thereby 
rendered inapplicable, in a similar way, as to construction and public works 
contracts, nevertheless many existing War Department contracts contain the 
standard clauses prohibiting or affecting the procurement of such materials out- 
side of the United States. It is desired to procure aluminum from Canada or 
other foreign countries without losing the time and without the formalities 
required to amend such existing contracts. In that connection, the Comptroller 
General has ruled that the Secretary of War may, in the interest of the United 
States and in expedition of the national defense program, by directive, waive 
the Buy-American provisions of such contracts with respect to aluminum, and 
that this waiver may extend as well to the subcontractors and the furnishers 
of materials as tO the prime contractors. 

“The chiefs of the supply arms and services will accordingly advise such con- 
tractors that such provision in War Department contracts will not apply to 
aluminum, which may, therefore, be purchased or procured without regard to 
the country of origin.” 

Information is desired whether your office would question the validity of 
vouchers for payments under such contracts because of the purchase and use 
in connection therewith of other than domestic aluminum by contractors, sub- 
contractors, or materialmen. 

It is believed that if this method of procedure could be adopted, the national 
defense would be expedited thereby, and that the interests of the United States 
would be served. 

It is understood informally that the Navy Department is similarly interested. 
Your early consideration and reply will be appreciated. 


The stipulations restricting the use of materials to those of domestic 
origin were incorporated in the above discussed contracts solely for 
the benefit of the United States. However, said restrictions were 
incorporated in the contracts pursuant to the act of March 3, 1933, 
47 Stat. 1520, which act contains a specific exception with respect to 
articles which are not manufactured in the United States in sufficient 
and reasonably available quantities, and it is clear that a waiver by the 
Government of the said contract stipulations could not in any manner 
adversely affect the rights of the other parties to the contracts. There- 
fore, it is reasonable to assume that a contractor, who has received a 
proper notice in writing to the effect that the Government has deter- 
mined it to be necessary and expedient to waive the particular con- 
tract provision here involved, would accept such notice in lieu of a 
formal contract amendment. 

Accordingly, in view of your specific findings in the matter, as 
incorporated in the certificate of July 23, 1941, which indicate that 
certain materials necessary to meet the needs of the defense program 
are not produced in the United States in sufficient and reasonably 
available quantities, this office is not required to object to the adoption 
of the procedure outlined in your letter. Also, you are advised that 
this office will not question the validity of otherwise proper vouchers 
covering payments under such contracts on account of deliveries of 
other than domestic aluminum on and after July 23, 1941. 
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(B-20644) 
SUBSISTENCE—AIR TRAVEL—DELAY DURING TRAINING FLIGHT 


Army personnel who were performing under orders a cross country airplane 
flight for training purposes were not in an air travel status, and telegraphic 
orders, issued after the plane was forced down, instructing the personnel 
to remain with the plane until repairs were completed and confirmatory 
orders purporting to authorize a per diem for travel in an air travel status 
for the more than 72 hours of delay were without effect to place the personnel 
in such a travel status so as to authorize payment of a per diem. 


Assistant Comptroller General Elliott to Capt. J. R. Bennett, U. S. Army, 
October 7, 1941: 

There has been received your letter of August 28, 1941, requesting 
decision whether you are authorized to pay Staff Sergeant William 
S. Murdock, AS-6899869, the sum of $25.50, covering his claim under 
a confirming order issued by an operations officer, for per diem of 
$6 for travel in an air travel status from 11:15 a. m., May 3, 1941, 
time of departure from Langley Field, Va., to 5:45 p. m., time of 
return to the same station, including three days’ delay at Lewiston, 
Maine, where he was forced to land on account of engine trouble, 
while on a cross country training flight, from Langley Field, Va., to 
Bangor, Maine. 

Paragraph 2 of Operations Orders No. 94, Air Base Headquarters, 
Langley Field, Va., dated May 3, 1941 (2d corrected copy) directed 
that: 

Under the provisions of AR 95-15, 1st Lieut. W. C. Clark, O-22475 Air Corps, 
pilot; 1st Lieut. V. M. Gillum, O-378898, Air Corps copilot; S/Sgt. W. S. 
Murdock, aerial engineer; S/Sgt. E. W. Wygal, radio operator; and four (4) 
passengers, in B-18 airplane, A. C. No. 37-28, will clear this station this date 


for Bangor, Maine, returning to this station on or about May 4, 1941, upon 
completion of mission. (Mission P-5.) 


The itinerary stated on the voucher shows that the plane departed 
from Langley Field at 11:15 a. m., May 3, 1941, arrived at Mitchel 
Field, N. Y., at 1:25 p. m., departed thence at 2:20 p. m., arrived 
at Boston, Mass., at 3:45 p. m., departed thence at 4 p. m., arrived 
at Lewiston, Maine, at 5:20 p. m., the same date, at which place 
the forced landing was made, remained at Lewiston May 4, 5, and 
6, 1941, departed thence at 12:10 p. m., May 7, 1941, and arrived at 
Langley Field at 5:45 p. m., the same date, stopping en route at 
Boston. 

Paragraph 1, Operations Orders No. 132, Air Base Headquarters, 
Langley Field, Va., dated June 18, 1941, is as follows: 

1. The telegraphic orders of the Commanding General, Air Base, Langley 
Field, Virginia, addressed to ist Lieut. William C. Clark, directed the crew, 
ist Lieut. William C. Clark, O-22475, pilot, Air Corps, and ist Lieut. Virgil M. 
Gillum, 0-873898, copilot, Air Corps, Ist Air Base Group (R), S/Sgt. William 8. 
Murdock, 6899869, aerial engineer, 5th Matériel Squadron, 1st Air Base Group 
(R), and S/Sgt. Eugene W. Wygal, 6896378, radio operator, 11th Matériel Squad- 
ron, 8th Air Base Group, in B-18 airplane, A. C. No. 37-28, all from Langley 
Field, Virginia, to remain with the airplane until repairs were completed. 


The personnel concerned were on a cross-country flight from Langley Field, 
to Bangor, Maine, in B-18 airplane, A. C. No. 37-28, on May 8, 1941, in com- 
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pliance with paragraph 2, operations orders No. 94, this headquarters, c. s. 
and were forced down at Lewiston, Maine, on May 3, 1941, on account of 
engine trouble (cylinder head being blown). 

The above is hereby confirmed and made of record, pursuant to authority 
contained in 4th Ind. AG 210.482, Langley Field, (5-10-41) OF, WD AGO, 
May 24, 1941, and 6th Ind. 300.4 (5-10-41) Hdgrs. First Air Force, June 5, 
1941, on letter, Hdqrs. First Air Base Group (R), May 10, 1941, subject: “Con- 
firmatory orders,” the exigencies of the service having been such as to prevent 
the issuance of orders in advance. 

The duties that were performed at Lewiston, Maine, being exceptional did 
require more than seventy-two (72) hours for their performance, therefore a 
delay of not to exceed four (4) days at that place is authorized. 

In lieu of subsistence a flat per diem of six ($6.00) dollars is authorized 
for the period of delay at Lewiston, Maine, only for both officers and enlisted 
men and payment when made is chargeable to: AC 80 P 88-0630 A 0705-01 
(officers), and AC 80 P 88-0623 A 0705-01 (enlisted men). 

The finance officer to whom the expense accounts are submitted as a conse- 
quence of this order will furnish the CG, First Air Force, Mitchel Field, New 
York, with a copy of each voucher indicating the amounts obligated against 
the above procurement authorities as prescribed in paragraph 13, AR 35-1040, 
August 1, 1988. 

The travel directed is necessary in the military service. 


These confirming orders purport to authorize a per diem of $6 
only for the period of delay at Lewiston, Maine. The personnel 
concerned were performing under orders a cross-country flight for 
purpose of training and they were not in a status of traveling by 
air when they were forced down at Lewiston, Maine. 6 Comp. Gen. 
443. The cited telegraphic orders to remain with the plane, if neces- 
sary at al], merely assigned them to duty at that place, which required 


no travel in its performance. The telegraphic and confirmatory 
orders were without effect to place the personnel in an air travel 
status. A-33003, dated August 22, 1930. 

You are advised this enlisted man is not entitled to per diem as 
in an air travel status, and payment is not authorized on the voucher 
which will be retained in this office. 


( B-20321) 
PAY—RETIRED—COMPUTATION; LONGEVITY CREDITS 


The percentage rate of the active-duty pay to be used in computing the retired 
pay of an officer retired under the act of June 30, 1922, is fixed at the time 
of retirement by the length of commissioned service to his credit at that 
time, and, although the act of June 25, 1941, authorizes the counting of 
active duty after retirement in computing the time by which the applicable 
percentage rate is to be multiplied, active duty after retirement may not be 
counted in determining the percentage rate. 

In computing the length of service by which the applicable percentage rate is 
to be multiplied to determine the retired pay of an officer under the act 
of June 25, 1941, a fractional year’s commissioned service prior to retirement 
may be added to a fractional year’s commissioned service subsequent to 
retirement, and if this results in a fractional year’s service of 6 months 
or more, such fraction is to be considered a full year. 


Aoeiates emetenie General Elliott to Col. W. M. Dixon, U. S. Army, October 


There has been received your letter of August 16, 1941, requesting 
decision whether you are authorized to make payment on the supple- 
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mental pay roll submitted therewith constituting the claims for addi- 
tional retired pay under the act of June 25, 1941, Public No. 132, 
77th Congress, 1st Session, of Lt. Col. Harry W. Stephenson, U. S. 
Army, retired, in the sum of $63.71, and of Capt. Roy F. Hall, 
U.S. Army, retired, in the sum of $7.20. 


Section 2 of the act of June 25, 1941, Public 132, 55 Stat. 263, 
provides: 


At the end of section 17 [of the Joint Service Pay Act of 1922] insert the 
following: “That in the computation of the retired pay of officers heretofore 
or hereafter retired with pay at the rate of 214 or 3 per centum of the active- 
duty pay received by them at the time of retirement multiplied by the number 
of years of service for which entitled to credit in the computation of their pay 
on the active list, not to exceed a total of 75 per centum of said active-duty pay, 
active duty performed by such retired officers subsequent to the date of their 
retirement shall be counted for the purpose of computing percentage increases 
in their retired pay. These increases shall be at the rate of 2% or 8 per centum 
for each year of active duty and a fractional year of six months or more shall 
be considered a full year in computing the number of years: Provided further, 
That the increased retired pay of such retired officers shall in no case exceed 
75 per centum of the active-duty pay as authorized by existing law: “Provided 
further, That no back pay or allowances shall accrue by reason of the passage 
of this Act.” 

Reference to the Official Army Register, at page 1211, shows 
that Lt. Col. Stephenson was placed on the retired list of the Army on 
November 26, 1922, “After 13 Years Service,” under the act of 
June 30, 1922, 42 Stat. 722, 723, which provided for the reduction 
of the commissioned personnel of the Army, as follows: 

* * * officers selected for elimination of less than ten years’ commissioned 
service may, upon recommendation of the board herein provided for, be dis- 
charged with one year’s pay; or those of more than ten years and less than 
twenty years’ commissioned service may, upon recommendation of the board, 
be placed on the unlimited retired list with pay at the rate of 2% per centum 
of their active pay multiplied by the number of complete years of such com- 
missioned service; or those of more than twenty years’ commissioned service 
- May, upon recommendation of the board, be placed on the unlimited retired 

list with pay at the rate of 3 per centum of their active pay multiplied by the 
number of complete years of such commissioned service, not exceeding 75 per 
centum. * * * Provided further, That comimssioned service for the pur- 
poses of this Act shall include only active commissioned service in the Army 


performed while under appointment from the United States Government whether 
in the Regular, provisional, or temporary forces: * 


This statute makes provision for three separate classes of officers, 
selected for elimination from the Army, one class, with less than 10 
years’ commissioned service, to be discharged with 1 year's pay; one 
class, with more than 10 years and less than 20 years’ commissioned 
service to be placed on the unlimited retired list with pay at the rate 
of 2% per centum of their active duty pay multiplied by the number 
of complete years of their commissioned service; and, one class, with 
more than 20 years’ commissioned service to be placed on the unlim- 
ited retired list with pay at 3 per centum of their active duty pay mul- 
tiplied by the number of complete years of their commissioned service. 
When selected for elimination from the Army Major (rank advanced 
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to lieutenant colonel under the act of June 21, 1930) Stephenson had 
served 3 years, 10 months, and 21 days as midshipman at the Naval 
Academy, and 13 years, 4 months, and 1 day, as a commissioned officer. 
His active duty pay at time of retirement was that of a major, fourth 
pay period, with longevity of over 15 years, or $312.50 per month. 
He was recalled to active duty on April 3, 1923, and served until June 
15, 1930, or for a period of 7 years, 2 months, and 13 days. By 
virtue of the act of May 26, 1928, 45 Stat. 774, his active service since 
retirement increased his active duty pay to that prescribed for major, 
fifth pay period, with longevity of over 24 years, or at the rate of 
$408.33, per month. The pay roll submitted shows that he was cred- 
ited under the act of June 25, 1941, with an increase from 321% 
percent to 50 percent in the percentage of his active duty pay. He 
claims a further increase from 50 percent to 63 percent of his active 
duty pay, being (1) the difference between 21% percent and 3 percent, 
as fixed by the act under which he was retired, and (2), the difference 
between 20 and 21 years’ commissioned service, by reason of including 
in the computation of the percentage increase the total months re- 
sulting in a fractional year of service on the active list and on active 
duty after retirement which total exceeds six months. 

The amendatory act makes no change in the act of June 30, 1922, 
under which the claimant was retired. At the time he was retired 
he had to his credit 13 complete years of commissioned service, and 
under the conditions for the second class his percentage rate was spe- 
cifically fixed at 214 percent. The act of June 25, 1941, authorizes the 
counting of active duty performed subsequent to date of retirement 
in the computation of the percentage increase of his active duty pay, 
but the percentage rate which was fixed by conditions of the act under 
which he was retired is not changed. The rate of 3 percent pre- 
scribed for officers retired with over 20 years’ service is not applicable 
in the computation of the claimant’s retired pay. See 8 Comp. Gen. 
87; Stephenson v. United States, 81 Ct. Cls. 637. 

The statute provides that active duty performed subsequent to 
date of retirement by officers retired with pay at the rate of 24% or 3 
per centum of their active duty pay, shall be counted for the purpose 
of computing percentage increases in their retired pay, and it is fur- 
ther provided that a fractional year of six months or more shall be 
considered a full year in computing the number of years. As a 
condition precedent to the statute becoming operative as to a particu- 
Jar officer, he must have: been assigned to active duty subsequent to 
the date of his retirement. The practical effect then is to add the 
commissioned service performed subsequent to retirement, to the 
commissioned service performed prior to retirement, and include in 
the computation of the percentage increase of their retired pay, all 
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active service performed either before or after retirement, and a 
fractional year of 6 months or more, of such total service shall be 
considered a full year in computing the number of years. Giving 
application to this rule claimant’s commissioned service before retire- 
ment of 13 years, 4 months, and 1 day, added to his commissioned 
service subsequent to retirement of 7 years, 2 months, and 13 days, 
makes a total of 20 years, 6 months, and 14 days. Under the provi- 
sions of the statute the fractional year being more than 6 months is 
considered a full year, making 21 years of service. He was, there- 
fore, entitled to receive as retired pay 214 percent multiplied by 21, 
or 521% percent of $408.33, being $214.37 per month. Having been 
credited retired pay at the rate of $204.16 per month for the period 
June 25 to July 31, 1941, the claimant is entitled to payment on this 
voucher in the amount of $12.25. 

The Official Army Register, 1941, at page 1068, shows the services 
of Capt. Roy F. Hall, to be as follows: 
Capt. Inf. Sec. O. R. C. 15 Aug. 17; accepted 15 Aug. 17; active duty 15 Aug. 


17; vacated 8 Oct. 20.—Pvt., corp. and < Co. C 4 Inf. 6 May 04 to 5 May 07; 
Capt, of of 4 1 July 20; accepted 8 Oct. 20; retired 1 June 29; A. D. 2 June 29 


iaiiedt note shows he was retired “After 11 years’ service. (Sec. 
24b, act June 4, 20)” 

The Army reorganization act of June 4, 1920, 41 Stat. 759, 778, 
provides: 

* * * Whenever an officer is placed in class B, a board of not less than 
three officers shall be convened to determine whether such classification is due 
to his neglect, misconduct, or avoidable habits. If the finding is affirmative, 
he shall be discharged from the Army, if negative, he shall be placed on the 
unlimited retired list with pay at the rate of 2% per centum of his active pay 
multiplied by the number of complete years of commissioned service, or service 
which under the provisions of this act is counted as its equivalent, unless his 
total commissioned service or equivalent service shall be less than ten years, 
in which case he shall be honorably discharged with one year’s pay. * * * 

The claimant had to his credit at time of retirement 11 years, 9 
months, and 17 days’ commissioned service. He was assigned to 
active duty subsequent to retirement from June 2 to 3, 1929, being 
for 2 days. Giving application to the above-cited rule, the 2 days’ 
active duty subsequent to retirement added to the 11 years, 9 months, 
and 17 days’ active duty prior to retirement, makes a total service of 11 
years, 9 months, and 19 days, and the fractional year, being in excess of 
6 months, is considered as a year, entitling him to 12 times 214 percent, 
or 30 percent of $240, his active duty pay at time of retirement, or 
retired pay at the rate of $72 per month. Having been credited with 
retired pay at the rate of $66 per month for the period June 25 to 
July 31, 1941, he is entitled to additional retired pay in the amount 
of $7.20. 

If otherwise correct payment is authorized on the voucher returned 
herewith in the respective amounts of $12.25 and $7.20. 
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(B-20748) 


PAYMENT FOR CIVILIAN LEAVE DURING ACTIVE MILITARY OR NAVAL 
SERVICE—EMPLOYEES IN OFFICE OF UNITED STATES PROPERTY 
AND DISBURSING OFFICER 


Accounting and custodial emtployees serving in the office of the United States 
Property and Disbursing Officer for a State who are employed by the State 
military authorities, although a part of their compensation is paid from 
Federal funds, are not “employees of the United States Government” within 
the meaning of the act of August 1, 1941, and they may not be paid under 
said act, concurrently with active military or naval service, for annual 
leave accrued in their civilian positions, 


Comptroller General Warren to Lt. Col. C. W. Goble, United States Property 
and Disbursing Officer for Ohio, October 8, 1941: 


I have your letter of September 13, 1941, as follows: 


1. Forwarding herewith Standard Form 1013d and 1018e, Pay Roll for Per- 
sonal Services, covering 11% days leave accrued to Captain William DB. Keyes, 
State Staff & Corps Det. O. N. G., at the time of his induction into Federal 
Service together with the claim of Captain Keyes in letter attached to the 
payroll. 

2. Captain William BE. Keyes was a civilian clerk, property accounts in the 
office of the United States Property and Disbursing Officer for Ohio during the 
period January 1, 1940, to September 15, 1940, at the rate of $130.00 per month 
and from September 16, 1940, to October 8, 1940 at the rate of $167.50 per 
month, under the provisions of National Guard Bureau Circular No. 10-B, 
dated July 12, 1989. 

3. Under the provisions of National Guard Bureau Circular No. 10-B and 
paragraph 14b National Guard Regulations 75-16, leave at the rate of 1144 days 
per month is allowable to civilian employees of the United States Property and 
Disbursing Offices. 

4. The attached pay roll is forwarded for advance decision as to whether or 
not Captain William E. Keyes is entitled to payment of accrued leave under 
the provisions of the “Act of Congress—Payment for accumulated or accrued 
annual leave when ordered to active duty with the military or naval forces of 
the United States” approved August 1, 1941 (Public law 202, 77th Congress), 
as shown in War Department Finance Bulletin No. 82, dated August 14, 1941, 
copy of which is enclosed with the claim of Captain Keyes attached to the 
pay roll. . 

5. The enclosed claim has been presented to the undersigned United States 
Property and Disbursing Officer for payment. 


The act of August 1, 1941, Public Law 202, 77th Congress, 55 Stat. 
616, provides: 


That employees of the United States Government, its Territories or posses- 
sions, or the District of Columbia (including employees of any corporation 
created under authority of an Act of Congress which is either wholly con- 
trolled or wholly owned by the United States Government, or any corporation, 
all the stock of which is owned or controlled by the United States Government, 
or any department, agency, or establishment thereof, whether or not the em- 
ployees thereof are paid from funds appropriated by Congress), who have 
heretofore or who may hereafter be ordered to active duty with the military 
or naval forces of the United States shall be entitled to receive, in addition to 
their military pay, compensation in their civilian positions covering their accu- 
mulated or current accrued leave or to elect to have such leave remain to their 
credit until their return from active military or naval service. 


In determining the right of Captain Keyes to receive payment 
under the terms of the above act for accrued annual leave to his credit 
at the time he was inducted into the Army there is for consideration 
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first whether his service as an accounting employee in the Office of 
the United States Property and Disbursing Officer for Ohio consti- 
tuted him an employee of the United States within the meaning of 
said act. Of course, if he was not an employee of the United States 
Government (it being clear that he was not an employee of any of 
its Territories or possessions, or the District of Columbia) the terms 
of the above act have no application to his case. 


The Military Appropriation Act, 1940, 53 Stat. 611, contains, among 
others, the following provision : 


For compensation of help for care of materials, animals, and equipment, 
$2,768,332, of which $210,000 shall be available exclusively for the compensa- 
tion of employees engaged upon Federal property custodial and accounting work 
in the offices of property and disbursing officers for the United States. 


Provisions of similar nature were contained in the Military Appro- 
priation Act for 1941 (54 Stat. 371) and 1942 (Public Law 139, 77th 
Cong., p. 22, 55 Stat. 385). 


War Department Circular No. 10-B of July 12, 1939, referred to 
in your letter, provides: 


Section I 
* ce > . * e s 

2. Definition.—Accounting employees are employees authorized by Federal 
law for accounting and property custodial work in the offices of United States 
property and disbursing officers. 

a = 7 a * s 

5. Employment.—Accounting employees will be employed by the State military 
authorities. 

6. Termination of employment.—Termination of employment of accounting 
employees may be made by State military authorities, or by the Chief of the 
National Guard Bureau upon recommendation of corps area commanders. 

+ 


8. Payment of salaries and pay rolls.—Salaries of accounting employees will 
aay in the same manner as for caretakers. (See paragraphs 12 and 13, NGR 
“Te Leaves.—Leaves of accounting employees will be subject to the same regu- 
lations as for caretakers. (See paragraph 14, NGR 75-16.) 


Paragraphs 12, 13 and 14 of National Guard Regulations 75-16 so 
far as pertinent to the question here under consideration, provide : 


12. Payment.—Caretakers will be paid monthly or semimonthly, on War De- 
partment Standard Form No. 1013d by United States property and disbursing 
officers after they have received notification that funds have been made 
available. 

[13.] ¢. Approval.—Each pay roll for caretakers will be approved by the State 
adjutant general or by an officer designated by him. 

14. Leawe—a. General.—State adjutants general are authorized to grant care- 
takers annual leave, sick leave, and military leave (all with pay), in accordance 
with the provisions of subparagraphs b, c, and d, below. They will maintain 
a record of all absences from official duty of caretakers; the duration of each 
absence and its cause, Orders granting annual leave and military leave will 
be in writing and will show the date of appointment. 

b. Annual leave.—Caretakers are credited with annual leave at the rate of 
1% days per month beginning with the first day of the month following ap- 
pointment. Annual leave can only be taken during the calendar year in which 
it is earned, and any accrued leave not taken is forfeited on December 
Sist. * * © 


It will be noted from the above that these accounting and custodial 
employees are “employed by the State military authorities” and that 
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their employment may be terminated by said authorities. While 
Federal funds are provided for payment of at least a part of the 
compensation of such employees, this fact standing alone is not 
sufficient to constitute them “employees of the United States Govern- 
ment.” Thus it has been held that members of the National Guard, 
although paid in part from Federal funds, are employees of the 
State in which they serve as such members. State v. Johnson, 202 
N. W. 191. With reference to the status of the National Guard, and 
the effect upon that status of the contributions made from Federal 
funds to the support and maintenance thereof, the court stated (p. 
192 and 193 of the decision) : 


Our experience during the Spanish-American War, in which the members of 
the militia .were called into Federal service, had taught us that in order to 
insure a more effective potential force, in the form of a well-organized and 
disciplined militia, it would be necessary to extend to the militia of the States 
an inducement which would inure not only to the benefit of the various States, 
but also to the Nation at such times when the militia might be called into the 
Federal service. This inducement consisted of Federal aid to the States, under 
which the State military organizations might be organized into proper units, 
officered by capable and efficient officers, supported in a large measure by 
Federal funds, and allocated to larger divisions, all in harmony with the 
general scheme that in the event of the happening of a national emergency the 
state military units might be in a position to perform more efficient service. 

* * * It must be conceded that the National Defense Act wrought a ma- 
terial change with respect to the National Guard. This change, however, while 
it effected a greater unification of the National Guard with the Federal army, 
and created conditions which to a very large extent strengthened the Guards 
from the standpoint of efficiency, when they might be called upon by the Federal 
Government, did not in any respect weaken the Guard as a State organization, 
nor did it wipe out or eliminate its character as a distinctive State organization. 
While it is known under the name of National Guard, it still retains its essen- 
tial features as a part of the militia. Nowhere in the act can be found 
a provision which in times of peace alters the control which the State has over 
the Guard. Had such an important and vital change been contemplated by 
Congress, affecting an institution having its origin at the very time of the 
inception of the Government, and which had continued for more than a century, 
it would not have left the matter subject to mere inference; on the contrary, it 
would by its legislation have in express terms wiped out the very existence of 
the National Guard as a State institution, and expressly made it a part of the 
Federal army. * * * 

* * s @ * * * 


* * * Section 116 of the act * * * provides: 

“Whenever any State shall, within a limit of time to be fixed by the President, 
have failed or refused to comply with or enforce any requirement of this act, 
or any regulation promulgated thereunder and in aid thereof by the President or 
the Secretary of War, the National Guard of such State shall be debarred, 
wholly or in part, as the President may direct, from receiving from the United 
States any pecuniary or other aid, benefit, or privilege authorized or provided 
by this act or any other law.” 

The foregoing quoted section is the only penalty prescribed by the act for 
the failure of the Guard to comply with any of the rules, regulations, and orders 
of the President or the Secretary of War. This, of course, has reference to 
times of peace. In order, therefore, that the Guard may receive the financial 
aid which the act provides for, Congress has seen fit, in order to accomplish 
the objects and purposes of the act, to extend such aid as an inducement. 
This clearly shows that the act was not intended to be compulsory, but op- 
tional, and in enacting such legislation it clearly had in mind its constitutional 
limitations upon the subject. If, therefore, the Guard was not properly officered, 
if it did not submit to training so as to reach the standard prescribed by Congress 
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and the Secretary of War, such failure or refusal would in no way eliminate 
or wipe out the Guard, or work a discharge of its officers. The only result 
that would follow is a withdrawal of Federal aid. The Defense Act is subject 
to no other construction. 

* * * The Guard is enlisted by the State officers, and it is under the 
command of such State officers. The expense of maintaining the Guard is 
shared by both the Federal and the State governments. 

With reference to the last quoted statement, and its applicability 
to the facts of the present case, attention is invited to section 90 of 
the National Defense Act as reenacted on October 14, 1940, 54 Stat. 
1134, wherein it is provided that: 

Funds hereafter appropriated under the provisions of the National Defense 
Act, as amended, for the support of the National Guard of the several States, 
Territories, and the District of Columbia, shall be supplemental to moneys ap- 
propriated by the several States, Territories, and the District of Columbia, for 
the support of the National Guard, and shall be available for the hire of care- 
takers and clerks: * * * 

It seems clear from the above, as well as from the provisions of 
various laws, which have been enacted and regulations which have 
been promulgated with reference to the National Guard, that 
although “Federal aid” has been extended to the States as an in- 
ducement to the maintenance of strong State militias, there has at 
all times been carefully maintained and observed a rigid adherence 
to the concept that the National Guard is essentially a State organiza- 
tion. In this connection see National Guard Regulation No. 1 of 
May 16, 1941—particularly section 1 (5) and sections 2, 3, and 5 
thereof. It would appear to be clear that the provisions of Circular 
No. 10-B, quoted above—especially the provisions that “Accounting 
employees will be employed by the State military authorities” and 
the employment in such capacity may be terminated “by State mili- 
tary authorities”—are intended as a recognition that such employees 
are to be regarded as employees of the States and that the restrictions 
imposed by Federal law and regulation with respect to their employ- 
ment are merely in the nature of conditions to which this further 
grant in aid of the States is subject. So far as leave rights to 
accounting and custodial employees are concerned it will be noted 
that they are not acquired pursuant to provisions of Federal law; 
on the contrary, State adjutants general (who are clearly State 
officers—National Guard Regulation 1, sec. V, par. 35), are merely 
advised by order of the Secretary of War that they may grant 
annual leave not in excess of 114 days per month to these employees 
without violating any of the conditions upon which the grant of 
Federal funds to aid in paying their compensation is made. 

The above view as to the status of these employees is not altered 
or affected by the decision of the Eighth Circuit Court of Appeals 
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in the case of Woodford v. United States, 77 F. (2d) 861. In that 
case it was contended on behalf of a United States property and 
disbursing officer that a criminal] indictment, wherein said official 
was described as an officer of the United States, was defective for 
the reason that “appellant was not an officer of the United States by 
reason of his alleged appointment as Property and Disbursing 
Officer.” There was involved in the case section 67 of the National 
Defense Act as amended, 32 U. S. C. 49, by which United States 
property and disbursing officers are appointed, and which provides 
in pertinent part that: 

The governor of each State and Territory and the commanding general of the 
National Guard of the District of Columbia shall appvint, designate, or detail, 
subject to the approval of the Secretary of War, the Adjutant General or an 


officer of the National Guard of the State, Territory, or District of Columbia, 
who shall be regarded as property and disbursing officer of the United 
* 


States. * * 
The court, in the Woodford case, after quoting from that section, 
stated : 

* * * The meaning conveyed by the language of the act is clear and 
unambiguous. The Governors of the States merely designate or detail the 
officers of the National Guard for the consideration of the Secretary of War 
as proposed property and disbursing officers of the United States, to admin- 
ister allotments out of the annual appropriation made by the Government for 
the support of the National Guard of the several States. When the persons 
so designated are approved by the Secretary of War, they become such officers 
of the United States within the meaning of section 2 of article 2 of the Consti- 
tution. The indictment alleges that the appellant was duly so appointed and 
so acted. The Secretary of War is the head of a department of Government ; 
a cabinet officer. Appointment by him is expressly authorized by act of Con- 
gress. Approval of an appointment, designation, or detail, made by the Gover- 
nor is equivalent to a direct appointment by the Secretary himself. * 

While it is unnecessary for present purposes to decide whether, 
in light of the above decision, United States propery and disbursing 
officers may be regarded as employees of the United States within 
the meaning of the act of August 1, 1941, Public Law 202, it seems 
clear that even if they are to be so regarded it does not follow that 
accounting and custodial employees serving in their offices occupy 
a similar status. They are neither appointed nor are their appoint- 
ments approved by the Secretary of War or any other Federal 
official; on the contrary, as above noted, they are employed by the 
military authorities of the State. 

In view of the above you are advised, in response to the specific 
question presented, that payment on the voucher in favor of Captain 
Keyes is not authorized, since it appears that he was not an em- 
ployee of the United States Government, its Territories or possessions 
or the District of Columbia, within the meaning of the act of August 
1, 1941. 
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(B-20770) 


OFFICERS AND EMPLOYEES—PAYMENT FOR CIVILIAN LEAVE DUR- 
ING ACTIVE MILITARY OR NAVAL SERVICE—RATE OF COMPENSA- 
TION 


An employee who was -reduced in grade and salary simultaneously with his 
release from active civilian service under orders to enter the active military 
service may be paid compensation for his accumulated and current accrued 
civilian leave, concurrently with active military pay, under the act of 
August 1, 1941, only at the reduced rate applicable to the position actually 
held at the time he entered the military service. 


Comptroller General Warren to the Secretary of War, October 8, 1941: 
I have your letter of September 23, 1941, as follows: 


1. Reference is made to your letter of September 13, 1941, (B-20149) in 
answer to the Department's letter of August 27, 1941, answering certain ques- 
tions regarding payments to civilian employees for accumulated or current 
accrued leave when ordered to active military or naval duty, under the act 
of August 1, 1941 (Public 202, 77th Congress). 

2. The Department follows the administrative policy, when practicable, of 
filling a position which has been vacated by an employee ordered to active 
military or naval duty, by reassigning another employee to the position pending 
the return of the first employee called to active duty. Should this second 
employee also be called to active duty, he is reduced to his former permanent 
position and then furloughed for the duration of his military or naval service. 
This reduction is accomplished in the same instrument with the furlough, and 
the employee does not receive pay in the position to which reduced. The in- 
strument used in these cases reads as follows: 

“In view of your having been called to active military (or naval) duty, the 
Secretary of War directs me to notify you that you are hereby reduced from 
CCC administrative assistant (CAF-8) at $2,900 per annum to your former 
permanent position of CCC principal clerk (CAF-6) at $2,300 per annum, and 
furloughed for the duration of such military (or naval) duty, effective at the 
close of business May 19, 1941.” 

8. In your letter of September 13, 1941, you stated that “the accrued annual 
leave payment authorized by the act of August 1, 1941, appears properly for 
computing upon the same basis as though the employees remain in the service 
on a duty status in their civilian positions, with credit for Sundays and other 
nonwork days allowed.” In view of the administrative policy described in 
paragraph 2 and the above quoted wording, a decision is requested as to 
whether payment for accumulated or current.accrued leave can be made in 
the higher position which the employee was holding subject to the return of a 
furloughed employee, or whether the Department is required to make payment 
for such leave at the salary rate of his former position to which he was re- 
duced at the time of furlough. 

4, For your information, the Department will follow a policy in the future 
of giving an employee, who is ordered to active military or naval duty, his 
leave benefits in the higher position by retaining him in that position until his 
leave applied for is exhausted and then reducing him to his former permanent 
position and placing him on furlough. 


In my decision of September 25, 1941, B-20618, 21 Comp. Gen. 258, 
to the Chairman, Interstate Commerce Commission, it was stated, in 
pertinent part, as follows: 


The annua] leave of absence for which payment is authorized by the act 
of August 1, 1941, must be applied for, administratively granted, and com- 
puted the same as in any other case of annual leave, except, of course, that it 
need not be applied for or granted in advance. The period immediately fol- 
lowing the last day of active service in a civilian position is the period for 
which compensation is payable, and to the extent covered by accumulated and 
accrued granted leave, with credit for Sundays and other nonwork days. 
B-20149, September 13, 1941. 
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In decision of June 22, 1940, 19 Comp. Gen. 1015, it was held as 
follows (quoting from the syllabus) : 


Compensation is payable during leave of absence at the rate applicable to 
the position from which the employee is excused from duty and not at the rate 
payable for the period during which the leave is earned. 

Permanent employees of the Alaska Railroad who are temporarily reassigned 
or promoted to positions at higher salary rates, and who are returned to their 
former position prior to the effective date of granted annual leave, are entitled 
to compensation for the leave so taken only at the rate applicable to the posi- 
tion to which returned even though no duty be performed under such reassign- 
ment or return before the leave is taken. 


See also 15 Comp. Gen. 879; 16 id. 865; 17 id. 641; id. 906. 

In the light of the decisions, supra, it must be concluded that an 
employee who was reduced in grade and salary simultaneously with 
his release from active civilian service under orders to enter the active 
military service may be paid compensation under the terms of the 
act of August 1, 1941, Public Law 202, 55 Stat. 616, covering the 
period of annual leave, only at the reduced rate applicable to the 
position actually held at the time he entered the military service—in 
the illustration given at $2,300 per annum. 


(B-19323) 


QUARTERS AND SUBSISTENCE ALLOWANCES—INSULAR FORCE OF 
THE NAVY 


Since members of the insular force of the Navy are enlisted men of the Regular 
Navy, current naval appropriations for payment of the quarters and sub- 
sistence allowances authorized to be paid to enlisted men of the Regular 
Navy by section 11 of the act of June 10, 1922, are, in the absence of 
administrative limitations, available for the payment of such allowances 
to members of the insular force of the Navy. Decisions B—12506, October 
8, 1940, and 20 Comp Gen. 522, involving the assimilation of members 
of the insular force of the Navy to Philippine Scouts pursuant to section 
12 (a) of the Selective Training and Service Act of 1940, distinguished. 


Assistant Comptroller General Elliott to the Secretary of the Navy, October 11, 
1 . 


There has been considered your letter of July 29, 1941, as follows: 


The Navy Department has under consideration the question whether mem- 
bers of the insular force of the Navy may be credited with the amount of 
allowances for quarters and subsistence as authorized by articles D-10102, 
D-10103 and D~-10104, Bureau of Navigation Manual, for enlisted men of the 
Regular Navy. Since the tables of allowances for quarters and subsistence for 
enlisted men of the Navy in a travel or nontravel status, appearing in the cited 
articles from the Bureau of Navigation Manual, have been superseded by new 
tables of allowances published in HBxecutive Order No. 8704 of March 4, 1941, 
the question resolves itself into one as to the right of members of the insular 
force of the Navy to be credited with the allowances for quarters and subsistence 
as set forth in said Executive order, as amended. 

By Executive order dated April 5, 1901, there was established the insular 
force of the Navy, whose members are, in contemplation of law, enlisted 
men in and of the Regular Navy (12 Comp. Dec. 189) and may be transferred 
away from the Philippine Islands for duty. (Navy Department file 26754-3591 ; 
9, Feb. 9, 1924; L. R. N. A., 1929, p. 103.) The membership of the insular force 
of the Navy is limited to not to exceed “500 Filipinos” (Executive order of 

470350™—42——22 
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April 5, 1901), and by section 10 of the Pay Act of June 10, 1922 (42 Stat. 630; 
87 U. S. C. 16), it is provided that the rates of “pay” of members of the insular 
force “shall be one-half the rates of pay prescribed for enlisted men of the 
Navy in corresponding ratings.” 

In decisions of your office to the Secretary of the Navy of October 3, 1940, 
B-12506, and March 17, 1941, B-15346 (20 Comp. Gen. 522) it was held, respec- 
tively, that (1) since the grades in the Army corresponding to the grades or 
ratings of members of the insular force of the Navy are the grades established in 
the Philippine Scouts, the furlough ration for the insular force should be lim- 
ited to the amount prescribed by the War Department for Philippine Scouts; 
and (2) that members of the insular force of the Navy, otherwise meeting the 
conditions of the act of October 17, 1940 (Public, No. 872), granting allowances 
for quarters for dependents of enlisted men on active duty of the first three 
pay grades of the Army, and the Executive order of February 19, 1941, No. 
8688, issued pursuant thereto, are entitled to actual expenses for lodging not to 
exceed 50¢ a day, as provided for Philippine Scouts under section 2 (b) of said 
Pxecutive order. 

The basis of the conclusions reached in the two prior decisions affecting 
members of the insular force of the Navy was that under section 12 (a) of the 
Selective Training and Service Act approved September 16, 1940 (Public, No. 
783), providing that enlisted men of the Navy “shall be entitled to receive at 
least the same pay and allowances as are provided for enlisted men in similar 
grades in the Army and Marine Corps,” the “grades in the Army corresponding 
to the grades or ratings of members of the insular force of the Navy are the 
grades established in the Philippine Scouts” and that the right of members of 
the insular force to the particular allowances under consideration was accord- 
ingly “limited to the amount prescribed by the War Department for Philippine 
Scouts.” 

The reasoning relied upon for the conclusions reached in the prior decisions 
of October 3, 1940, and March 17, 1941, does not appear to be applicable in the 
present case, in view of which your decision is requested as to whether current 
naval appropriations may be considered legally available for payment of quar- 
ters and subsistence allowances to members of the insular force of the Navy 
at the same rates as authorized for enlisted men of the Regular Navy in Execu- 
tive Order No. 8704 of March 4, 1941, as amended. If this question is answered 
in the negative, your further decision is requested as to the correct rate of 
allowances for quarters and subsistence to which members of the insular force 
of the Navy are entitled. It is further requested that your decision specify the 
quarters and subsistence allowances to which members of the insular force of 
the Navy will be entitled both while in a travel and non-travel status within 
and outside the Philippine Islands. 

In connection with the foregoing, there is enclosed a copy of Bureau of Navi- 
gation circular letter No. 34-41 of March 25, 1941, setting forth the instructions 
issued by the Bureau under Bxecutive Order No. 8704 of March 4, 1941. 


As you have indicated, the decisions of this office (B-12506, October 
8, 1940, and 20 Comp. Gen. 522); which held that members of the 
insular force of the Navy are entitled to certain allowances not in 
excess of those authorized for enlisted men of the Philippine Scouts, 
involved allowances to which the members of the insular force became 
entitled by reason of the provisions of the last sentence of section 12 
(a) of the Selective Training and Service Act of 1940, 54 Stat. 895. 
Payment of quarters and subsistence allowances to enlisted men of 
the Navy not furnished quarters or rations in kind is authorized under 
the terms of section 11 of the act of June 10, 1922, 42 Stat. 630. The 
cited section 11 provides, in part, as follows: 

* * * To each enlisted man not furnished quarters or rations in kind there 
shall be granted, under such regulations as the President may prescribe, an 


allowance for quarters and subsistence, the value of which shall depend on the 
conditions under which the duty of the man is being performed, and shall not 
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exceed $4 per day. These regulations shall be uniform for all the services 
mentioned in the title of this act. Subsistence for pilots shall be paid in accord- 
ance with existing regulations, and rations for enlisted men may be commuted 
as now authorized by law. 


It has been held that members of the insular force of the Navy 
are enlisted men of the Regular Navy of the United States. 12 
Comp. Dec. 189; 26 id. 428; 1 Comp. Gen. 480; 1 MS Comp. Gen. 746, 
September 6, 1921. 

Accordingly, you are advised that in the absence of administrative 
limitations on authorizing the allowances naval appropriations for 
payment of allowances under section 11 of the Joint Service Pay Act 
(but not under the act of October 17, 1940, 54 Stat. 1205) are available 
for such payments when properly authorized to members of the insular 
force of the Navy. 


(B-20783) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—SERVICE CREDITS 


In determining whether an employee occupying a permanent position within 
the scope of the Classification Act of 1923, as amended, is eligible for a 
within-grade salary advancement under the act of August 1, 1941, there 
may be counted service in a temporary position which was established for 
a period of 6 months or less or which was designated as temporary by law, 
or service in a permanent position not within the scope of the Classification 
Act. 

Under Executive Order No. 8882, dated September 3, 1941, specifying the service 
which may be counted in determining an employee's eligibility to a within- 
grade salary advancement under the act of August 1, 1941, time elapsing 
in a nonpay status in excess of 30 days in the aggregate may not be counted 
in computing the 18 or 30 months’ period an employee must serve without 
an “equivalent increase in compensation” as a condition to eligibility to an 
advancement. 


Acting Comptroller General Elliott to the Secretary of War, October 11, 1941: 
I have your letter of September 23, 1941, as follows: 


1. Reference is made to the Department’s letter of September 11, 1941, 
requesting decision on a question in connection with the act of August 1, 1941 
(Public 200, 77th Congress), amending the Classification Act of 1923, as amended, 
and Executive Order No. 8882. The following questions have now arisen and 
your decision is requested in connection therewith : 

2. Section 2 of Executive Order No. 8882 is quoted as follows: 

“In computing the periods of service required by the said section 7 for 
within-grade advancements there shall be credited to such service: 

“(a) Continuous civilian employment in any branch, executive department, 
independent establishment, agency, or corporation of the Federal Government 
or in the municipal government in the District of Columbia. 

“(b) Time elapsing on annual, sick, or other leave with pay. 

“(c) Time elapsing in a nonpay status (including break in service) not 
exceeding thirty days within any one time period of eighteen or thirty months, 
as the case may be. 

“(d) Service rendered prior to absence on furlough or leave without pay 
where such absence is in excess of thirty days but not exceeding one year.” 

In computing the eighteen- and thirty-month periods of service in accordance 
with the Executive order, can the Department count within those periods the 
following types of service: 

“a. Temporary service in another department or agency in a temporary posi- 
tion established for a definite period of six months or less, or which was desig- 
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nated as temporary by law, providing there was no break in service in excess 
of thirty days between the temporary service in the other department and 
appointment to a permanent position, as defined in Executive Order No. 8882, 
in the War Department. 

“b. Temporary service in another department or agency in a position estab- 
lished for a definite period of six months or less, or which was designated as 
temporary by law, followed by temporary service in the War Department in 
a position established for a definite period of six months or less, wherein there 
was no break in service in excess of thirty days, after which the person was 
given an appointment to a permanent position in the War Department without 
excessive break in service. 

“ec. Temporary service in the War Department in a position established for 
a definite period of six months or less, following which the person was appointed 
to a permanent position, without a break in service in excess of thirty days. 

“d. Permanent service in a position not graded under the Classification Act 
of 1923, as amended, following which the employee was appointed or transferred 
without break in service in excess of thirty days, to a permanent position 
graded under the Classification Act 1923, as amended.” 

8. Executive Order No. 8882, as quoted above, provides that time elapsing 
in a nonpay status (including break in service) not exceeding thirty days within 
any one period of eighteen or thirty months, may be counted during the period. 
Is the Department required to count leave without pay in any such period in the 
aggregate not exceeding thirty days, or can all leave without pay be counted 
except periods exceeding thirty days? 


The question presented in the Department’s letter of September 
11, 1941, referred to in the opening paragraph of the above-quoted 
letter was answered in decision of October 2, 1941, B-20500, 21 Comp. 
Gen. 285. 

Section 2 of the act of August 1, 1941, Public Law 200, 55 Stat. 
613, provides, in pertinent part, as follows: 


Sec. 2. Section 7 of the said act is hereby amended by inserting the letter 
“(a)” after the figure “7” at the beginning of said section, and by adding the 
following paragraphs as subsections thereof: 

“(b) All employees compensated on a per annum basis, and occupying perma- 
nent positions within the scope of the compensation schedules fixed by this act, 
who have not attained the maximum rate of compensation for the grade in 
which their positions are respectively allocated, shall be advanced in compen- 
sation successively to the next higher rate within the grade at the beginning 
of the next quarter, following the completion of: (1) Each eighteen months 
of service if such employees are in grades in which the compensation increments 
are $60 or $100, or (2) each thirty months of service if such employees are in 
grades in which the compensation increments are $200 or $250, subject to the 
following conditions. i 

“(1) That no equivalent increase in compensation from any cause was re- 
ceived during such period, except increase made pursuant to subsection (f) 
of this section ; 















“(g) The President is hereby authorized to issue such regulations as may 
be necessary for the administration of this section.” 


Section 1 of Executive Order No. 8882 dated September 3, 1941, 
defines certain terms of the act, as follows: 


SEorion 1. In the administration of the said section 7, the following defini- 
tions of terms used therein shall apply: 

(a) “Permanent positions” shall include all positions except those designated 
as ny by law and those established for definite periods of six months 
or less. 

(bd) “Positions within the scope of the compensation schedules fixed by this 
act” shall include all permanent positions, including positions in the field services, 
in the executive and legislative branches, in Government-owned or Government- 
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controlled corporations, and in the municipal government of the District of 

Columbia, the compensation of which has been fixed on a per-annum basis, 

pursuant to the allocation of such positions to the appropriate grade either by 

the Civil Service Commission or by administrative action of the department or 

agency concerned, in accordance with the compensation schedules of the Classifi- 

po i 1923, as amended, or the said schedules as adjusted by an authorized 
rential. 


(c) “Quarter” shall mean the three months’ period beginning on January 1, 
April 1, July 1, or October 1, 

The pertinent provisions of section 2 of the Executive order are 
quoted in your letter, supra. 

The words “occupying permanent positions within the scope of the 
compensation schedules fixed by this act,” appearing in section 2 (b) 
of the statute, above quoted, have relation to the beginning of any 
quarter, that is, the time that an employee becomes eligible for a 
within-grade salary advancement under the terms and conditions of 
the statute. In other words, an employee must at such time occupy 
a permanent position within the scope of the Classification Act as that 
term has been defined in the regulations. The definitions of the terms 
“permanent positions” and “positions within the scope of the com- 
pensation schedules fixed by this act” appearing in section 1 of the 
President’s regulations thus have relation to the position held at the 
beginning of the quarter an employee becomes eligible for the 
within-grade salary advancement. 

There is no requirement in the law or regulations that the entire 
18 or 80 months’ period immediately preceding the beginning of such 
quarter (see decision of October 2, 1941, B-20500, 21 Comp. Gen. 285) 
must be, or shall have been, served in a permanent position within the 
scope of the compensation schedules fixed by the Classification Act. 
In the absence of any express rule in the statute to the contrary, the 
basis on which service may be counted in computing the 18 or 30 
months’ period is a matter within the authority of the President to 
regulate under the terms of section 2 (g) of the statute. 

Section 2 (a) of the regulations authorizes the crediting of con- 
tinuous civilian employment under the Federal and District of 
Columbia Governments, and no condition appears therein or elsewhere 
that all of such service must have been in a permanent position or 
one within the scope of the compensation schedules of the Classifica- 
tion Act. The contrary is indicated by the fact that the regulation 
authorizes the inclusion or counting of service in any branch of the 
Government—it unquestionably being the case that the positions in 
some of the branches of the Government are not within the scope 
of the compensation schedules of the Classification Act. The regu- 
lation obviously carries out the spirit and intent of the statute to 
grant periodic increases in compensation based upon length of service, 
provided the other prescribed conditions of the statute are, or have 
been, met. 
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Accordingly, questions a, 6, c, and d in paragraph 2 of your letter 
are answered in the affirmative. 

Under the terms of section 2 (c) of the regulations, the aggregate 
of time elapsing in a nonpay status, whether in one or more periods, 
in the 18 or 30 months’ period immediately preceding the beginning 
of 4 quarter that may be counted, shall not exceed 30 days. Any 
period in a nonpay status in excess of 30 days in the aggregate may 
not be counted in computing the 18 or 30 months’ period. Accord- 
ingly, the first alternative question stated in paragraph 3 of your 
letter is answered in the affirmative, thus requiring a negative answer 
to the second alternative question stated in said paragraph. 


(B-20689) 


SALES—SURPLUS PROPERTY—EFFECT OF GOVERNMENT PRICE- 
FIXING ORDERS; CASH BID SOLICITATION REQUIREMENT 


Federal Prison Industries, Inc., may not, in the sale of scrap material, insert 
in the invitation for bids a provision that bids in excess of the ceiling price 
established by the Office of Price Administration and Civilian Supply for 
such scrap material would be rejected. 

Federal Prison Industries, Inc., may not offer to exchange scrap steel for new 
without soliciting, also, cash bids for the scrap material. 


Comptroller General Warren to the Attorney General, October 13, 1941: 


There has been received from the Secretary, Federal Prison 
Industries, Inc., a letter of September 22, 1941, as follows: 


The Office of Price Administration and Civilian Supply have requested us to 
include a clause in our invitation for the sale of scrap material to the effect 
that bids in excess of ceiling prices established by them will be rejected, and 
the award made to a bidder not in excess of such ceiling. 

We have advised them that we would be very glad to cooperate with them, 
but could only do so if we had assurance from the General Accounting Office 
that the certifying officers making such awards would not be held responsible 
for the loss to the Government of the difference between the high bid and the 
ceiling price at which it was let. Pending the receipt of such assurance or 
the working out of a plan that will permit the acceptance of the suggestion of 
the Price Administrator, we propose to include in future invitations for issue 
for the purchase of steel an additional item that will indicate the amount of 
scrap steel that the bidder will accept against the sale of the new steel, and at 
what price such scrap will be accepted. If you have no objection to including 
such provision in our future invitations, we will arrange to include it. 

To clearly illustrate what we have in mind, a clause similar to the following 
would be inserted in the invitation to bid for quantities of steel: 

Against our offer to sell the above items, we offer to accept 
of (baled) (unbaled) scrap of similar steel at $ 

We would appreciate your prompt reply. 


In the absence of a statute providing otherwise, the principle has 
been announced frequently by the accounting officers of the Govern- 
ment, over a long period of years, and has been applied consistently 
by the executive departments and establishments, that in the dis- 
position by outright sale—as distinguished from an exchange—of 
old supplies, materials, etc., the interest of the Government requires 
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that competitive bids be obtained and that the highest bid meeting 
the essential requirements of proper specifications be accepted. See 
26 Comp. Dec. 534; 3 Comp. Gen. 304; 5 id. 798; 7 id. 230; id. 685; 
15 id, 811; id. 1030; 18 id, 227; and 19 id. 313. In evident recog- 
nition of such principle the above-quoted letter contains an expres- 
sion of doubt that Federal Prison Industries, Inc., is authorized, in 
the sale of scrap material, to reject the highest bids received, when 
in excess of ceiling prices established by the Office of Price Admin- 
istration and Civilian Supply, and award contracts for the sale of 
the material on the basis of lower bids received not in excess of such 
ceiling prices. 

This office had occasion to consider certain price-fixing orders 
issued by the Office of Price Administration and Civilian Supply 
in their relation to Government contracts in a decision of May 1, 
1941, B-15941 (20 Comp. Gen. 703), to the Secretary of the Navy, 
wherein it was held that there was no authority to relieve a successful 
bidder of its obligation to purchase scrap metals because the bid 
price was in excess of the ceiling price established after acceptance 
of the bid but prior to performance of the contract. In reaching such 
conclusion there were cited, among other things, the familiar and well- 
established principles that the United States as a contractor ‘is 
not liable for its acts as a sovereign, and that the sovereign is not 
affected by statutory provisions or administrative orders unless ex- 
pressly named therein or included by necessary implication. While 
the question now presented was not directly decided in said deci- 
sion the principles set forth in that decision, and the reasoning 
there applied, would appear to be controlling here. Accordingly, 
and since there appears nothing in the statutes relating to Federal 
Prison Industries, Inc., which reasonably could be construed as 
authorizing the rejection of the highest cash bids under the circum- 
stances presented, I would not feel justified in departing from the 
well-established principles announced by my predecessors and au- 
thorize the inclusion in invitations for the sale of scrap materials 
by Federal Prison Industries, Inc., of a provision that bids in 
excess of established ceiling prices would be rejected and the award 
made on the basis of a bid not in excess of such ceiling prices. 

With respect to the suggested “exchange” provision which it is 
proposed to include in future invitations for the purchase of scrap 
steel this office sees no objection to such provision so long as cash 
bids for the scrap steel also are solicited. It is understood, how- 
ever, that what is proposed is that cash bids will not be solicited but 
that bids on an exchange basis, only, will be considered, the purpose 
being, presumably, to more or less restrict the bidding to steel manu- 
facturers and thus to reduce the probability of receiving bids on 
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the scrap steel in excess of established ceiling prices. There has 
been cited no legal authority for such a proposition and I know of 
none. The rule has been frequently stated and long applied that 
in exchanging old material or equipment for new, cash bids, also, 
must be solicited and the award made on the basis of the lowest net 
cost to the Government. 26 Comp. Dec. 534; 3 Comp. Gen. 304; 5 
id. 798; 7 id. 230; 15 id. 811; 18 id. 227; 19 id. 313. That the rule 
is a salutary one is hardly open to question and there appears no 
reason why it should not apply to transactions of Federal Prison 
Industries, Inc., involving the disposition of scrap steel. 

Under the circumstances this office may approve use of the sug- 
gested provision only in the event cash bids, also, are solicited 
and the award made on the basis of the lowest net cost to the Gov- 
ernment, in accordance with the usual procedure. 


(B-20742) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—APPLICABILITY OF 
ACT, AUGUST 1, 1941 


The within-grade salary advancement plan provided by the act of August 1, 
1941, is expressly limited to employees occupying permanent positions 
within the scope of the compensation schedule fixed by the Classification 
Act who are compensated on a per annum basis, and, therefore, said act 
is applicable only to those employees of the Mail Equipment Shops, Post 
Office Department, who are compensated on a per annum basis in ac- 
cordance with the Classification Act, and not to those in the clerical- 
mechanical service who are compensated on an hourly basis under the 
Classification Act or the 40-hour week statute of March 28, 1934. 


Comptroller General Warren to the Postmaster General, October 13, 1941: 
I have your letter of September 24, 1941, as follows: 


Reference is made to prior decisions construing the provisions of the Auto- 
matic Promotion Act, Public No. 200, otherwise know as the “Ramspect Act.” 

Question has been raised as to the status of the employees of the Mail Equip- 
ment Shops. There are three distinct classifications of employees working in 
the shops, some of whom come within the Clerical, Administrative, and Fiscal 
Service, some within the Custodial Service, and some in the Clerical-Mechanical 
grades. The first two classes of employees are paid on a per annum basis, 
whereas those of the last class are paid at a per diem rate based on six days 
of service per week but with their salaries re-stated on an hourly basis due 
to the fact that they work five days per week. 

Your decision is requested whether the provisions of Public 200 apply to all 
or any of the employees of the Mail Equipment Shops. 


The act of August 1, 1941, Public Law 200, 55 Stat. 613, amended 
section 7 of the Classification Act of 1923, 42 Stat. 1488, to provide in 
pertinent part, as follows: 

(b) All employees compensated on a per annum basis, and occupying permanent 
positions within the scope of the compensation schedules fixed by this act, who 
have not attained the maximum rate of compensation for the grade in 


which their RoeTa are respectively allocated, shall be advanced in 
compensation * * 
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The compensation schedules prescribed by the Classification Act 
are stated broadly under certain specific headings, to wit: (1) Pro- 
fessional and scientific service, (2) subprofessional service, (3) 
clerical, administrative, and fiscal service, (4) custodial service, and 
(5) clerical-mechanical service. With the exception of the clerical- 
mechanical service, the compensation rates in each of these services are 
fixed upon a per annum basis—the compensation rates in the clerical- 
mechanical service being fixed upon an hourly basis, 

Under the express terms of section 2 (b) of the act of August 1, 
1941, supra, the within-grade compensation advancement plan is 
expressly limited to employees “compensated on a per annum basis,” 
and occupying “permanent positions within the scope of the com- 
pensation.schedules fixed by this [Classification] Act.” 

It is understood from your letter (see, also, p. 896, The Budget, 1942), 
that the employees of the Mail Equipment Shops are compensated 
under the headings (1) clerical, administrative and fiscal service, (2) 
custodial service and (3) clerical-mechanical service. The Budget 
also lists one position in the Mail Equipment Shops as being in the 
subprofessional service and a number of positions as “skilled trades 
(not classified)”—the latter presumably coming under the 40-hour 
week statute, namely, section 23 of the act of March 28, 1934, 48 
Stat. 522. See 13 Comp. Gen. 367, 15 id. 308. 

Referring to the concluding paragraph of your letter, you are 
advised that the act of August 1, 1941, Public Law 200, is applicable 
to all employees of the Mail Equipment Shops who have been classified 
as in the (1) clerical, administrative and fiscal service, (2) sub- 
professional service, and (3) custodial service—that is, to those whose 
compensation is fixed, on a per annum basis, in accordance with the 
provisions of the Classification Act and that it is not applicable to 
those employees in the clerical-mechanical service whose compensation 
is paid on an hourly basis under the provisions of the Classification 
Act, or of the act of March 28, 1934, supra. 


(B-20766) 
RETIREMENT—MILITARY—MILITARY OR NAVAL ACADEMY SERVICE 


Army officers whose only service prior to November 12, 1918, was cadet service in 
the Military or Naval Academy are not entitled to the retirement benefits of 
the acts of June 13, 1940, and July 29, 1941, since the general language “who 
served in any capacity * * * prior to November 12, 1918,” as used in 
said acts to specify the class of Army officers entitled to the benefits pro- 
vided therein, does not overcome the specific prohibition in section 6 of the 
act of August 24, 1912, against counting Academy service “in computing for 
any purpose the length of service of any officer of the Army.” 


Assistant Comptroller General Elliott to the Secretary of War, October 13, 
1941: 
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I have your letter of September 25, 1941, as follows: 


Reference is made to the act of June 13, 1940 (54 Stat. 379), and the act of 
July 29, 1941 (Public Law 190, 77th Cong.), which contain provisions relating to 
the retirement of officers of the Army. Each statute employs the words “who 
served in any capacity as a member of the military or naval forces of the United 
States prior to November 12, 1918,” in defining a class entitled to annual retired 
pay equal to 75 per centum of active-duty annual pay upon retirement. The 
specific question has arisen in the War Department whether service as a cadet at 
the United States Military Acadamy or service as a midshipman at the United 
States Naval Academy prior to November 12, 1918, is service within the meaning 
of the quoted provision of the statutes. 

The cadets at the United States Military Academy have long been recognized as 
a part of the Army (United States v. Morton, 112 U. S. 1, and statutes therein 
cited ; sec. 2, act June 3, 1916, 39 Stat. 166, as amended by act June 4, 1920, 41 
Stat. 759, 10 U. S.C. 4). However, the counting by certain officers of the Army 
of service as a cadet “in computing for any purpose the length of service” has 
been prohibited by various statutes first among which was the act of August 24, 
1912 (87 Stat. 594; 10 U. S. C. 684). The prohibition of these statutes extends to 
service as a midshipman at the United States Naval Academy. Your office re- 
cently recognized that service as a cadet is service in the Army in deciding that 
the act of August 24, 1912, supra, had no application in the computation of 
longevity pay for an enlisted man (MS. Comp. Gen. A-69538, Mar. 18, 1936). In 
view of these statutes and authorities, it appears that the broad term “in any 
capacity” as used in the statutes first mentioned embraces service as a cadet at 
the United States Military Academy for the purpose of establishing membership 
in a class entitled to the benefits provided by those statutes, although not for the 
purpose of computing “the length of service” of an officer, which is prohibited by 
the act of August 24, 1912, supra. Service as a midshipman at the United States 
Naval Academy seems to be governed by similar principles. It is also pertinent 
to mention that while commissioned service prior to November 12, 1918, was re- 
quired by the act of July 31, 1935 (49 Stat. 505), to establish eligibility for retire- 
ment in certain cases, the amendment by the act of June 13, 1940, supra, broad- 
ened the definition of the eligible class to include service “in any capacity.” 

As the determination of the specific question presented will affect the amount 
of retired pay of certain persons whose cases are now pending, it is requested that 
an advance decision in the premises be rendered at the earliest practicable date. 


The act of June 13, 1940, 54 Stat. 379, 380, contains the following 
provision : 


* * * ‘That any officer on the active list of the Regular Army or Philippine 
Scouts who served in any capacity as a member of the military or naval forces of 
the United States prior to November 12, 1918, shall upon his own application be 
retired with annual pay equal to 75 per centum of his active-duty annual pay at 
the time of his retirement unless entitled to retired pay of a higher grade as 
hereinafter provided, except that officers with less than twenty years’ service 
and officers who are under investigation or who are awaiting trial by courts 
martial or the result of such trial, or whose cases are pending before courts of 
inquiry shall be retired only when the application for retirement in each case 
has been approved by the Secretary of War: * * 


Section 2 of the act of July 29, 1941, 55 Stat. 606, contains the fol- 
lowing provision : 


* * * Officers removed from the active list who have seven or more com- 
pleted years of commissioned service at the time of removal shall be retired with 
retirement pay computed as follows: Any officer so retired who has over thirty 
years’ service or any officer so retired who served in any capacity as a member of 
the military or naval forces of the United States prior to November 12, 1918, shall 
be retired with annual pay equal to. 75 pe centum of his active duty annual pay 
at the time of his retirement; * 


Section 5 of the act of July 31, 1935, 49 Stat. 507 (which was amended 
by section 3 of the act of June 13, 1940), contained a provision as 
follows: 
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* * * That any officer of the Regular Army or Philippine Scouts below the 
grade of major who served as a commissioned officer in the Army of the United 
States prior to November 12, 1918, and whose application for retirement under 
the provisions of this section has been approved by the President shall be retired 
in the grade of major with retired pay computed . as hereinbefore provided as for a 
major with the same length of service: * 


Section 6 of the act of August 24, 1912, 37 Stat. 594, is as follows: 


That hereafter the service of a cadet who may hereafter be appointed to the 
United States Military Academy or to the Naval Academy shall not be counted 
in computing for any purpose the length of service of any officer of the Army. 


In the case of United States v. Noce, 268 U. S. 613, the Supreme 
Court of the United States had before it the question whether an 
Army officer was entitled to have service in the United States Mili- 
tary Academy included in the calculation of his longevity pay. In 
that case it was contended for the appellee, and the Court of Claims 
had held (58 Ct. Cls. 688), that so much of section 6 of the act of 
August 24, 1912, swpra, as prohibits the computing of service as a 
cadet at the Military Academy for the purpose of longevity pay was 
by necessary implication repealed by the proviso to section 11 of 
the act of May 18, 1920, 41 Stat. 603, which is as follows: 


* * * Provided, That hereafter longevity pay for officers in the Army, 
Navy, Marine Corps, Coast Guard, Public Health Service, and Coast and 
Geodetic Survey shall be based on the total of all service in any or all of 
said services. 


The Supreme Court rejected the appellee’s contention and reversed 
the judgment of the Court of Claims. Mr. Chief Justice Taft, in 
delivering the opinion of the court, stated (268 U. S. 617-619) : 


The question whether service in either of the Academies was Army or Navy 
service which should count for longevity pay and retirement was a long stand- 
ing issue between the officers of the Army and Navy who were graduates of 
the two academies on the one hand and the officers who were not graduates 
and the accounting officers of the Treasury on the other. This is evident from 
the decision of this Court in United States vy. Morton, 112 U. 8S. 1; and United 
States v. Watson, 130 U. 8. 80. The legislative history of the Act of 1912 
and that of 1913 shows that the question was much contested between the two 
Houses. The Report of the House Committee on Military Affairs (H. R. 270, 
62nd Congress, 2nd Sess.) gives an extended argument against the practice 
of computing cadet service for pay and retirement purposes. It said: 

“The result of this practice is that a graduate of the Military Academy who 
was appointed a second lieutenant, after having been educated for that appoint- 
ment for four or more years wholly at the expense of the Government, receives 
his first 10 percent increase of pay after not more than one year of service 
as a commissioned officer, whereas the second lieutenant who is appointed from 
civil life, after having been fitted for the appointment wholly at his own expense, 
must serve for five full years as a commissioned officer before he can receive 
his first 10 percent increase of pay. And the same disparity between the two 
cases continues to the end.” 

od pointing out other discriminations arising from this practice, the report 
continues : 

“It is but just to say that this preposterous practice did not originate with 
the War Department, It was the result of a decision rendered by the Supreme 
Court October 27, 1884 (Morton v. United States, 112 U. 8. 1), to the effect that 
the time during which a person has served as a cadet is to be regarded as 
“actual time of service in the army.” 

After referring specifically to retirement, the report says: 

“These are additional discriminations against the civilian appointee who 
pays for his own preliminary education and in favor of the graduate of the 
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Military Academy who is educated for his commission at the expense of the 
Government.” 

In view of this long continued controversy which before 1912 had finally 
been settled only by two decisions of this Court, it is inconceivable that the two 
Acts of 1912 and 1913, nullifying the effect of those decisions, and passed after 
a heated struggle, should have been revyealed without mention of the cadet 
service in the proviso now said to have worked this result. As already pointed 
out, the Act of which this was a part was detailed in its reference to the com- 
missioned officers, the noncommissioned officers and to the enlisted men of 
the various six services affected, and to the pay and increases which they were 
to receive. Had it been intended to increase the “fogey” pay, as the longevity 
pay is called, for only a part of the commissioned officers of the Army and 
only a part of the commissioned officers of the Navy, and only a part of the 
commissioned officers of the Marine Corps in such a specific Act, the favor thus 
to be conferred upon them would certainly have been set forth in language 
whose meaning could not be mistaken. 

It is, indeed, very difficult to say that there is any real inconsistency between 
the proviso of 1920 and the Acts of 1912 and 1913. It is supposed to be shown 
in the use of the words “any or all the services” and it is said that as “any” 
may mean one or more, it may apply to the Army alone, and can only be satis- 
fied by making it apply to the total service in the Army alone and must there- 
fore mean service in the Army as construed by this Court in the Morton Case 
and the Watson Case, in which it was held that, under then existing legislation, 
service in the Military Academy was service in the Army. This, it seems to us, 
is a strained method of first finding an inconsistency, by no means clear, if it 
exists at all, and then erecting it into an implied repeal. Implied repeals are 
not favored. United States v. Greathouse, 166 U. S. 601, 605; Frost v. Wenie, 
157 U. S. 46, 58; United States v. Yuginovich, 256 U. S. 450, 468. 


In your letter it is suggested that the term “in any capacity” as 
used in the acts of June 13, 1940, 54 Stat. 379, and July 29, 1941, 55 Stat. 
606, appears to embrace “service as a cadet at the United States Mili- 
tary Academy for the purpose of establishing membership in a class 
entitled to the benefits provided by those statutes, although not for 
the purpose of computing ‘the length of service’ of an officer, which 
is prohibited by the act of August 24, 1912.” From the history of 
section 6 of the act of August 24, 1912, as explained in the above- 
quoted opinion of the Supreme Court, it is hardly to be doubted that 
the Congress intended by that section not only to provide against the 
inclusion of service at the Military and Naval Academies in the com- 
putation for any purpose of the length of service of any Army officer, 
but also that service at the Academies should be excluded in deter- 
mining whether an Army officer has had service within the meaning 
of laws such as the acts of June 13, 1940, and July 29, 1941, conferring 
substantial benefits upon officers who have had service in the mili- 
tary or naval forces during a specified period. In other words, the 
term “length of service,” as used in section 6, is synonymous with 
“service.” 

Furthermore, under established rules of statutory construction, it 
may not be inferred that the Congress intended the broad general 
language of the acts of June 13, 1940, and July 29, 1941, to operate as 
a modification of the specific inhibition of section 6 of the 1912 act. 
Such a conclusion would be repugnant to the reasoning of the 
Supreme Court in the Noce case, swpra, and in numerous other de- 
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cisions, including United States v. Jackson, 302 U. S. 628, where the 
court said : 


Repeals by implications are not favored. The law is not to be construed as 
impliedly repealing a prior law unless no other reasonable construction can be 
applied. 


The fact that the date November 12, 1918, is specified in the acts of 
June 13, 1940, and July 29, 1941, is an indication that the Congress 
intended to place in a select class for retirement purposes, Army 
officers who had commissioned or enlisted services in the armed forces 
during the World War period, and prior to the signing of the 
armistice on November 11, 1918, but there is no substantial reason for 
concluding that the Congress intended to overcome the inhibition of 
the 1912 act and include in this select class officers whose only service 
prior to the signing of the armistice was at the Military Academy or 
at the Naval Academy. This is made apparent by a comparison of 
the provision in the act of June 13, 1940, with the prior provision in 
section 5 of the act of July 31, 1935. 

Your specific question, as presented in the first paragraph of your 
letter, is answered in the negative. 


(B-20778) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—EMPLOYEES IN 
POSITIONS WITH MAXIMUM SALARY RATES FIXED BY LAW 


While the act of May 27, 1936, fixes the maximum salaries of supervising 
inspectors and principal traveling inspectors, Bureau of Marine Inspection 
and Navigation, the act does not preclude administrative allocation of the 
positions in appropriate Classification Act grades, and where such per- 
sonnel have been so allocated, they are entitled, subject to the maximum 
salary limitations in the said act of May 27, 1936, to the benefits of the 
act of August 1, 1941, providing a uniform within-grade salary-advancement 
pen for employees whose salary rates are fixed under the Classification 
Act. 


Comptroller General Warren to the Secretary of Commerce, October 13, 1941: 


I have your letter of September 19, 1941, as follows: 


The act of May 27, 1936 (Public, No. 622, 74th Congress) provides for the 
appointment of seven supervising inspectors in the Bureau of Marine Inspec- 
tion and Navigation, at a salary of not to exceed $6,000 per annum. It also 
provides for the appointment of not to exceed ten principal traveling inspectors, 
with compensation not to exceed $5,000 per annum. These positions are ad- 
ministratively allocated to Grades CAF-13 and CAF-12, respectively. The 
recently approved Act to amend the Classification Act of 1923, as amended, 
provides for increases in salary, within grades, for all employees compensated 
on a per annum basis, who occupy permanent positions within the scope of 
the compensation schedules fixed by the Classification Act. 

Your decision is requested as to whether or not these employees may be pro- 
moted under the terms of the act of August 1, 1941, and if so, whether the 
limitations of $6,000 and $5,000, provided for in the act of May 27, 1936, 
must still be observed. 
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The act of May 27, 1936, 49 Stat. 1380-1, provides, so far as here 
material, as follows: 
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That the Bureau of Navigation and Steamboat Inspection in the Department 
of Commerce shall hereafter be known as the “Bureau of Marine Inspection and 
Navigation.” 

Sec. 2. That section 4404 of the Revised Statutes is hereby amended to read 
as follows: 

“Sec. 4404. There shall be seven supervising inspectors, who shall be ap- 
pointed by the Secretary of Commerce. In the appointment of the supervising 
inspectors provided for by this section the Secretary of Commerce shall give 
due consideration to the reappointment of such of the present supervising 
inspectors as by their record of efficiency and experience have demonstrated 
their fitness for their positions. All vacancies occurring thereafter in the Board 
of Supervising Inspectors may be filled by selection from the principal traveling 
inspectors provided for by section 8 of this act, or from the United States 
local inspectors. Each supervising inspector shall be entitled to a salary of 
not to exceed $6,000 per annum and his necessary traveling expenses while 
traveling on official business assigned him by competent authority, together 
with his actual and reasonable expenses for transportation of instruments, 
which shall be certified and sworn to under such instructions as shall be given 
by the Secretary of Commerce. 

“In the case of the absence of any such supervising inspector from his 
official station, the Secretary of Commerce may designate some officer of the 
Bureau of Marine Inspection and Navigation to perform the duties of such 
officer during his absence.” 

Sec. 3. That there shall be in the field service of the Bureau of Marine 
Inspection and Navigation in the Department of Commerce not to exceed ten 
principal traveling inspectors to be appointed by the Secretary of Commerce, 
the compensation of such principal traveling inspectors to be fixed by the Secre- 
tary of Commerce at not to exceed $5,000 per annum. LEach of said principal 
traveling inspectors shall be entitled to his necessary traveling expenses while 
traveling on official business. Such principal traveling inspectors shall be 
selected for their knowledge, skill, and practical experience in steam and motor 
power for navigation and shall be competent judges of the character and 
qualities of such vessels and of all parts of the machinery employed in such 
navigation. They also shall have full knowledge of the duties imposed by law 
on licensed officers and crews of vessels. 


Section 2 of the act of August 1, 1941, Public Law 200, 55 Stat. 
613, provides, in pertinent part, as follows: 


Section 7 of the said Act is hereby amended by inserting the letter “(a)” after 
the figure “7” at the beginning of said section, and by adding the following 
paragraphs as subsections thereof: 

“(b) All employees compensated on a per annum basis, and occupying 
permanent positions within the scope of the compensation schedules fixed by 
this act, who have not attained the maximum rate of compensation for the 
grade in which their positions are respectively allocated, shall be advanced 
in compensation successively to the next higher rate within the grade at the 
beginning of the next quarter, following the completion of: (1) Each eighteen 
months of service if such employees are in grades in which the compensation 
increments are $60 or $100, or (2) each thirty months of service if such em- 
ployees are in grades in which the compensation increments are $200 or $250, 
subject to the following conditions: 


s * > * » o* * 
“(g) The President is hereby authorized to issue such regulations as may 
be necessary for the administration of this section.” 
Section 1 of Executive Order No. 8882, dated September 3, 1941, 
contains the following pertinent definition : 
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In the administration of the said section 7, the following definitions of terms 
used therein shall apply: 


* * * *” * * * 

(b) “Positions within the scope of the compensation schedules fixed by this 
Act” shall include all permanent positions, including positions in the field 
services, in the executive and legislative branches, in government-owned or 
government-controlled corporations, and in the municipal government of the 
District of Columbia, the compensation of which has been fired on a per-annum 
basis, pursuant to the allocation of such positions to the appropriate grade 
either by the Civil Service Commission or by administrative action of the depart- 
ment or agency concerned, in accordance with the compensation schedules of 
the Classification Act of 1923, as amended, or the said schedules as adjusted by 
an authorized differential.” [Italics supplied.] 

I have before me for reference purposes the pay rolls of the Bureau 
of Marine Inspection and Navigation, Department of Commerce, for 
May, 1941, and they show that the field positions of supervising 
inspectors have been administratively placed or allocated in Classi- 
fication Act grade CAF-13, and that the salary rates of some of the 
incumbents of the positions were then fixed at $5,600, others at $5,800 
per annum—those being rates prescribed by the Classification Act 
for that grade—and that the field positions of principal traveling 
inspectors have been administratively placed or allocated in Classifi- 
cation Act grade CAF-12 and that the salary rates of some of the 
incumbents of the positions were then fixed at $4,600, others at $4,800 
per annum—said rates being rates prescribed by the Classification Act 
for that grade. 

The act of May 27, 1936, supra, does not expressly exclude the posi- 
tions of supervising inspectors and principal traveling inspectors 
from the Classification Act. It merely fixes a limitation on the maxi- 
mum salary that may be paid. See 19 Comp. Gen. 20; id. 160. The 
action of the Congress by said act of May 27, 1936, may be regarded 
as limiting the maximum salary rate of supervising inspectors to the 
middle rate of grade CAF-13, namely, $6,000 per annum, and the 
maximum salary rate of principal traveling inspectors to the middle 
rate of grade CAF-12, namely, $5,000 per annum, rather than as 
precluding administrative action in allocating the positions in the 
approximate grades prescribed by the Classification Act. Compare 
B-19495, dated August 26, 1941, 21 Comp: Gen. 184. 

As the conditions prescribed by the regulations of the President 
(see italicized portion of section 1 (b) supra) have been met to 
bring the positions of supervising inspector and principal traveling 
inspector within the purview of the Classification Act, I have to 
advise that the incumbents of the positions are entitled to the benefits 
of the within-grade salary-advancement plan prescribed by the act 
of August 1, 1941, Public Law 200, subject to the limitations upon 
the maximum salary that may be paid as fixed by the act of May 
27, 1936, supra. Accordingly, both of the questions presented in the 
concluding paragraph of your letter are answered in the affirmative. 
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(B-20841) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—ELIGIBILITY; ETC. 


A restoration in salary, during the 30-month period antedating October 1, 1941, 
of an employeein a grade with salary increments of $200, although the resto- 
ration is to a rate paid previous to such period, is to ve considered an “equiv- 
alent increase in compensation” within the meaning of the act of August 1, 
1941, providing for uniform within-grade salary advancements, and the date 
of such restoration is the date from which the 30-month period is to be com- 
puted for purposes of determining when the employee is entitled to an increase 
in compensation under the act. 

Even though the effect of an employee’s one-step within-grade salary advance- 
ment on October 1, 1941, is to restore the salary rate received prior to a 
reduction for disciplinary reasons, the restoration is to be regarded as a 
within-grade salary advancement under the terms and conditions of the act 
of August 1, 1941. 

Where an employee has been reduced in salary for disciplinary reasons but whose 
efficiency rating and period of service prior to October 1, 1941, are such as 
not to bar a promotion under the act of August 1, 1941, providing for uniform 
within-grade salary advancements, it is within the discretion of the adminis- 
trative officers, under the provisions of said act, to withhold for such period 
as is deemed proper or necessary the administrative certificate as to “other- 
wise satisfactory conduct” which is fixed by said act as one of the conditions 
necessary for a salary advancement thereunder. 

Where a departmental employee was detailed without change in compensation 
to a position in the fleld service for a trial period of 6 months, and prior to 
the expiration of 6 months the employee has complied with all conditions 
necessary for a within-grade salary advancement under the act of August 1, 
1941, the administrative policy of not granting salary increases to employees 
during such trial period must yield to the mandatory salary-advancement 
requirements of the act. 

An employee who has been given a within-grade salary advancement under the 
provisions of the act of August 1, 1941, while still serving a “trial period” 
in a new position, and who fails to meet the requirements of such new posi- 
tion may be transferred to duties allocated in a higher or lower grade, in 
which event his initial salary rate would be controlled by rules stated in 
prior decisions of the Comptroller General. 


Comptroller General Warren to the Postmaster General, October 13, 1941: 
I have your letter of September 29, 1941, as follows: 


The following questions have arisen in connection with the application to post- 
office inspectors of the act of August 1, 1941 (Public Law 200, 77th Cong.). Post- 
office inspectors are compensated under 39 U. 8S. C. 693a under a classification 
system and salary rates patterned after the Classification Act of 1923. 

Case No. 1. This inspector was promoted on January 1, 1925, from $3,700 to 
$4,000 per annum. He was reduced on April 1, 1987, in grade 5, from $4,000 to 
$3,800 and was restored to $4,000 on April 16,1939. (a) Is he eligible for salary 
advance on October 1, 1941, on the theory that his last equivalent increase was 
on January 1, 1925; or (b) will it be necessary to defer his advancement until 
January 1, 1942, on the theory that the restoration on April 16, 1939, was in fact 
an equivalent salary increase? 

Case No 2. This inspector was last advanced from $3,800 to $3,900 in grade 4, 
December 16, 1989. On October 16, 1940, he was reduced to $3,800 for discipli- 
nary reasons. His last efficiency rating would not bar a promotion under the 
act of August 1, 1941, and if the answer to (a) above is in the affirmative, he 
will be eligible for a one-step salary increase of $100 on October 1, 1941. In such 
cases, has the Department any discretion to withhold such promotion on the 
ground that it would nullify the disciplinary action taken? If not, would resto- 
ration to $3,900 be considered as a promotion under the act, or would the Depart- 
ment be obligated to advance this inspector to the next salary rate above $3,900, 
which was the rate to which he was last promoted. 

Case No. 8. This individual was advanced in the departmental service in 
grade 7, Clerical, Administrative, and Fiscal Service, from $2,700 to $2,800 on 
March 1, 1940. He was transferred without change of compensation from the 
departmental service to the field service in grade 1 of the Post Office Inspection 
Service on April 15, 1941. Appointment to the position of post-office inspector 
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is a transfer within the Postal Establishment. Under an order of the Postmaster 
General the first 6 months of service as post-office inspector is considered a trial 
period and the Department undertakes to restore the appointee to his former 
position or a comparable one if during this trial period he does not demonstrate 
sufficient aptitude. This trial period is not considered a probation within the 
meaning of the civil-service rules. The trial period of this individual will expire 
October 15, 1941. Previous to the enactment of the act of August 1, 1941, it has 
been an administrative practice of the Department not to grant within-grade 
salary increases during the trial period. In view of the act of August 1, 1941, 
and the fact the trial period is not a probation under the civil-service rules, it 
appears that it will be necessary to consider the 18-month interval as running 
from March 1, 1940, to September 1, 1941, necessitating a one-step salary incre- 
ment under the act of August 1, 1941. Is this a necessary conclusion; if not, a 
second question arises. The trial period expires October 15, 1941. If the trial 
period is completed successfully, will it be possible to then grant the $100 increase 
required by the act of August 1, 1941, retroactively to October 1, 1941? 


Title 39, section 693a, U. S. Code, provides as follows: 


The Postmaster General is authorized and directed to adjust the compensation 
of post-office inspectors and inspectors in charge in the post-office inspection 
service to correspond, so far as may be practicable, to the rates established by 
the Classification Act of 1923, as amended [5: 661 to 663, 664 to 673, 674], for 
positions in the departmental service in the District of Columbia. Any appro- 
priation now or hereafter available for the payment of the compensation of post- 
office inspectors and inspectors in charge shall be available for payment of com- 
pensation in accordance with the rates adjusted in accordance with the provisions 
of this act [section] (Aug. 7, 1935, c. 450, 49 Stat. 538). 


Section 2 of the act of August 1, 1941, Public Law 200, 55 Stat. 613, 
contains the following pertinent provisions: 
(b) All employees compensated on a per annum basis, and occupying 


permanent positions within the scope of the compensation schedules fixed by 
this act, who have not attained the maximum rate of compensation for the 
grade in which their positions are respectively allocated, shall be advanced in 
compensation successively to the next higher rate within the grade at the 
beginning of the next quarter, following the completion of: (1) Each eighteen 
months of service if such employees are in grades in which the compensation 
increments are $60 or $100, or (2) each thirty months of service if such em- 
ployees are in grades in which the compensation increments are $200 or $250, 
subject to the following conditions: 

(1) That no equivalent increase in compensation from any cause was received 
during such period, except increase made pursuant to subsection (f) of this 
section ; 


* * * * * * * 


(e) Employees eligible under subsection (b) for compensation advancement 
by reason of service immediately preceding the effective date of this amendment 
shall be advanced to the next higher rate of compensation within the grade to 
which their positions are respectively allocated at the beginning of the next 
quarter immediately following the effective date of this amendment.. 


+ * * * * * * 


(g) The President is hereby authorized to issue such regulations as may be 
necessary for the administration of this section. 


Executive Order No. 8882, dated September 3, 1941, issued pursuant 
to the statute, supra, provides, in part, as follows: 


Secrion 1. In the administration of the said section 7, the following 
definitions of terms used therein shall apply: 


* * * * * * * 


(d) “Equivalent increase in compensation” shall mean any increase or in- 
creases which in total are equal to or greater than the compensation increment 
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in the lowest grade in which the employee has served during the time period 
of eighteen or thirty months, as the case may be. 


In decision of October 2, 1941, B-20500, 21 Comp. Gen. 285, it was 
stated, in pertinent part, as follows: 

It appears clear from the terms of section 7 of the Classification Act of 1923 
as amended by section 2 of the act here involved, and from the above-quoted 
provision of the executive order, that eligibility for promotion as of October 
1, 1941— when the first increases under the act become effective—is for determ- 
ination on the basis of service rendered during the last preceding 18 or 30 
months, as the case may be, and that the increase shall be on the basis of the 
rate of compensation applicable to the particular grade in which the employee 
is serving at the time he becomes eligible for the increase. * 

The facts of the case presented on which that decision was based 
showed an increase in compensation, a reduction in compensation, 
and a restoration in compensation to the rate previously paid. The 
decision held that the restoration in salary was an “equivalent in- 
crease in compensation” within the meaning of the statute and regu- 
lations and that the 18 months’ period must be computed from the 
date of the restoration in compensation. 

Referring to case 1, the Budget, 1942, page 888, shows that field 
grade 5 of post-office inspectors administratively adopted pursuant to 
39 U. S. C. 698a, corresponds to Classification Act grade CAF-11 
with salary steps of $200 each. On the basis of the rules stated in 
the decision of October 2, 1941, supra, the increase of compensation 
of the inspector on January 1, 1925, more than 30 months prior to 
October 1, 1941, must be eliminated entirely from consideration. The 
30 months’ period for consideration under the act of August 1, 1941, 
began to run April 16, 1939, the date of restoration to $4,000 per 
annum. If otherwise qualified as to efficiency and service and con- 
duct under the terms of the statute and regulations, this inspector will 
be entitled to a within-grade salary advancement on January 1, 1942, 
the beginning of the next quarter after October 15, 1941, the 
expiration of 30 months from April 16, 1939. 

Referring to case 2, the Budget, 1942, page 888, shows that field 
grade 4 of post-office inspectors administratively adopted pursuant 
to 39 U. S. C. 693a, corresponds to Classification Act grade CAF-10 
with salary steps of $100 each. On the basis of the rules stated in 
the decision of October 2, 1941, supra, the 18 months’ period for con- 
sideration under the act of August 1, 1941, runs from April 1, 1940, 
to October 1, 1941. During that period the inspector received no 
increase in compensation. Accordingly, so far as the period of time 
is concerned, he would be eligible for a within-grade salary advance- 
ment of one step of $100, from $3,800 to $3,900 per annum as of 
October 1, 1941. (See, however, the last paragraph of Budget Cir- 
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cular No. 381, dated September 27, 1941.) That is, the restoration 
to $3,900 per annum is to be regarded as a within-grade salary advance- 
ment under the terms and conditions of the act of August 1, 1941. One 
of the conditions fixed by the act of August 1, 1941, to entitle an 
employee to a periodic within-grade salary advancement is stated in 
section 2 (b) (4), as follows: 

(4) That the service and conduct of such employee are certified by the head 


of the department or agency or such official as he may designate as being 
otherwise satisfactory. 


Thus, if the service and conduct of the inspector have not been 
satisfactory, it is within the discretion of the Post Office Depart- 
ment to withhold the administrative certificate required by section 
2 (b) (4) of the statute as a disciplinary measure for such time beyond 
the promotable period as may be deemed proper or necessary. 

Relative to case 3, attention is invited to section 2 (a) of the Pres- 
ident’s regulations (Executive Order No. 8882, dated September 3, 
1941), reading as follows: 


In computing the periods of service required by the said section 7 for within- 
grade advancements there shall be credited to such service: 

(a) Continuous civilian employment in any branch, executive department, 
independent establishment, agency, or corporation of the Federal Government 
or in the municipal government of the District of Columbia 


Accordingly, the 18 months’ period in this case ran from April 1, 


1940, to October 1, 1941, including service both in the departmental 
and field service of the Post Office Department during which period 
the employee received no increase in compensation. If his efficiency 
rating and service and conduct otherwise qualify him under the stat- 
ute and regulations, this employee is entitled to a within-grade 
salary advancement as of October 1, 1941. The policy of the Post 
Office Department withholding increases in compensation during the 
trial period of 6 months as a post-office inspector mentioned in this 
case must yield to the terms of the new statute and regulations. In 
effect, this employee remains on detail from his departmental posi- 
tion during the 6 months’ trial period as a post-office inspector and 
he is entitled to a within-grade salary advancement based upon his 
efficiency as of April 15, 1941, under the Civil Service rules, as a 
departmental employee, provided his service and conduct are other- 
wise satisfactory. If the employee fails to meet the requirements 
of a post-office inspector, there is nothing in the statute or otherwise 
to prevent his transfer to other duties allocated in a higher or lower 
grade, in which event his initial salary rate would be controlled by 
other rules stated in the decisions of this office. 
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(B-19334) 
SUBSISTENCE—PER DIEMS—LACK OF HEADQUARTERS’ DESIGNATION 


Temporary field surveying assistants, General Land Office, may be regarded as 
entitled to the per diem in lieu of subsistence provided for in their contract 
of employment regardless of whether they may or may not be considered 
as in a travel status, since the nature of their employment—temporary 
and transitory—and the fact that the per diem payment is really a part 
of their compensation, instead of a travel allowance under the Subsistence 
Expense Act of 1926, as amended, make unnecessary the designation of 
official headquarters as required by said Act and the Standarized Govern- 
ment Travel Regulations. 


Comptroller General Warren to the Secretary of the Interior, October 14, 1941: 
Reference is made to your letter dated July 31, 1941, as follows: 


There is attached a list of disallowances made in the accounts of G. F. Allen, 
Chief Disbursing Officer, Treasury Department, for per diem in lieu of subsistence 
paid to field surveying assistants of the General Land Office while in the head- 
quarters city of the several surveying districts. 

There are two classes of employees making up the surveying parties (1) 
cadastral engineers, surveyors, and transitmen who are departmental appointed 
employees with headquarters in the several surveying districts; and (2) chain- 
men, rodmen, flagmen, axmen, packers. and truck drivers, commonly called field 
assistants who are temporary employees and are not assigned headquarters. 
Field surveying assistants are paid from $60 to $75 per month and a per diem 
in lieu of subsistence for the time they are employed. 

A copy of the authorization for the employment of field assistants in sur- 
veying district number 8 (Oregon) is enclosed. This is similar to the authori- 
zations issued in other districts, which are referred to in the travel expense 
vouchers of field assistants. Paragraph three provides that temporary field 
assistants will be allowed a per diem of $2 in lieu of subsistence when not living 
in a Government camp or at home, and paragraph four provides that when sta- 
tioned in a Government camp in the performance of duty, they will be allowed 
a per diem of $1.25 in lieu of subsistence. 

Since July 1, 1910, when the direct system of surveys was inaugurated, 
departmental appointed surveyors of the General Land Office have been assigned 
to the execution of surveys in certain States of the public domain and Alaska, 
each with 6 to 8 temporary assistants, hired when practicable in the general 
locality of the project, to perform the duties of chainmen, flagmen, rodmen, 
axmen, moundsmen, teamsters, and later truck drivers, in connection with the 
work. All such assistants when so employed have been subsisted at Govern- 
ment expense under the regulations of the General Land Office. 

The surveyor and his temporary field assistants as a rule live in portable 
camps, and since June 1933, have received per diem allowances in lieu of the 
subsistence theretofore furnished by the Government direct, the surveyor when 
away from his headquarters on official business, and his temporary assistants, 
whose periods of employment range from a few days to six months or more, 
continuously while on the pay roll and not at home. 

Temporary field assistants have had no official headquarters in the accepted 
sense or in fact. They are employed at the outfitting point for the project 
where they place themselves at their own expense. Most of them never see 
the headquarters office of the district in which they work. A few as necessity 
requires are on the pay roll at the headquarters town for brief periods to assist 
in assembling or in storing equipment, and others of necessity may stop there 
overnight when moving from one field assignment to another. 

Upon request from this department for a decision regarding the construc- 
tion to be placed upon the term “designated posts of duty” and the question 
of whether or not it is essential that a particular post of duty be designated in 
each detail to field service, the Comptroller of the Treasury advised in decision 
dated May 3, 1915 (21 ©. D. 785), that 

“Designated post of duty’ has no particular significance in these cases unless 
employees sent into the field are assigned to a specific post of duty. They remain 
employees of the bureau with post of duty in Washington, and may receive 
per diem while on duty in the field, if not assigned to some specific post of 
cuty, which is not required.” 
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The practice of not assigning headquarters for temporary field surveying 
assistants of the General Land Office has long been followed and is still con- 
sidered administratively sound. Paragraph 224 of General Land Office Circular 
No. 616, approved August 9, 1918, containing instructions regarding methods 
of keeping records and accounts relating to the public lands, reads as follows: 

“Headquarters.—The selection of official stations and the assignment of tem- 
porary headquarters is placed under the control of the commissioner, subject 
to revision by the Secretary on his own initiative or upon application of an 
interested party. The official stations of chiefs of tield divisions have been 
definitely established and special agents, mineral examiners, timber cruisers, 
practical miners, and other employees in that branch of the service are to 
be considered as having their official headquarters with the chiefs of their 
respective divisions. The official station of the supervisors of surveys is Den- 
ver; and the official stations of the assistant supervisors of surveys, surveyors, 
and transitmen are with the surveyors general of the States to which they 
may be assigned or such other quarters as may be authorized or designated 
within that city. Field assistants to surveyors will not be assigned 
headquarters.” 

Current travel orders similar to the one enclosed still provide that tempo- 
rary field assistants will be allowed a per diem of $2 in lieu of subsistence 
when not living in a Government camp or at home, and $1.25 when stationed 
in a Government camp. The practice was not questioned by the General Ac- 
counting Office until March 20, 1940, when by notice of exception of that date 
certain credits were withheld in the Nevada accounts of March 1939, for per 
diem paid temporary field assistants when at Reno, Nevada, the headquarters 
of the Nevada surveying district. Your decisions of January 17, 1936, and 
April 9, 1940, 15 C. G. 624 and 19 ©. G. 846 respectively, are cited as authority 
for the action taken. 

It is our contention that the decisions referred to do not apply to the tempo- 
rary field surveying assistants of the General Land Office for the reason that 
they are not assigned headquarters and are entitled to per diem in lieu of 
subsistence from the time they are employed until they are separated, except 
when living at home. Your reconsideration of the disallowances made in these 
cases is requested. 


The vouchers involved covered payments of per diem in lieu of 
subsistence, as in a travel status, to temporary field assistants, mem- 
bers of surveying parties, General Land Office, for whom the admin- 
istrative office had designated no official headquarters; and the 
amounts suspended in the audit of accounts represented per diem for 
periods these employees were at the central headquarters of the 
surveying district in which they were employed, the conclusion 
reached in the audit being that in the absence of any administrative 
designation of official headquarters the central headquarters for each 
surveying district must be regarded as the official headquarters of 
the employees in order to allow them a per diem in lieu of sub- 
sistence as in a travel status—such per diem being payable only 
when in a travel status away from official headquarters. See 1 Comp. 
“Gen. 60; id. 426; 2 id. 757; 4 id. 320; 5 id. 400; 10 id. 469; 12 id. 634; 
also, see paragraph 46 of the Standardized Government Travel Reg- 
ulations which provides that “Under no circumstances will per diem 
in lieu of subsistence be allowed an employee at his official station.” 

However, from what is stated in your letter and in the regulations 
referred to therein, it appears that the per diem in lieu of subsistence 
paid to these employees was not intended as, and does not in fact 
represent, a travel allowance under the Subsistence Expense Act of 
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1926, approved June 3, 1926, 44 Stat. 689, as amended by section 207 
of the act of June 30, 1932, 47 Stat. 405, or under the Standardized 
Government Travel Regulations, but represents rather an allow- 
ance for subsistence in lieu of furnishing the employees subsistence 
in kind as a part of the total compensation of this class of tempo- 
rary employees. That is, it is understood from the explanation now 
furnished that these temporary field surveying assistants are paid 
as compensation for their services from $60 to $75 per month, and 
in addition a per diem of $2 in lieu of subsistence when not living 
in a Government camp or at home, $1.25 in lieu of subsistence when 
stationed in a Government camp, and no per diem in lieu of sub- 
sistence when living at home. In other words, the contract with 
the employees provides for a stipulated wage and to subsist them 
at Government expense while they are in the field away from their 
homes, payment in lieu of subsistence being made on a per diem 
basis, no official headquarters being designated for them. 

In decision of May 13, 1933, 12 Comp. Gen. 634, it was held that 
there was no legal objection to furnishing subsistence in kind to 
employees of the class here under consideration while at their head- 
quarters camp as a part of their total compensation under the terms 
of the act of March 5, 1928, 45 Stat. 193, or to an administrative 
arrangement whereby such employees may be permitted to maintain 
their own mess at the camps, payment being made to them of their 
regular per diem in lieu of subsistence on the same basis as if in a 
travel status. Furthermore, as such employees are not within the 
purview of the Classification Act prescribing fixed salary rates from 
which must be deducted the determined value of allowances fur- 
nished in kind under the act of 1928, supra, there is likewise no légal 
objection to commuting the amount it would cost the Government to 
furnish subsistence in kind to these employees while away from their 
homes as members of surveying parties, allowing them that amount 
in addition to their stipulated wage as a part of their total com- 
pensation—the employees to subsist themselves. 

As stated in your letter, it must be recognized that these employees 
who are engaged temporarily, usually for short periods, as members 
of surveying parties moving from place to place most of the time, 
cannot be considered as employed for the performance of services at 
some designated official headquarters for any length of time. On the 
contrary, since the services performed by them are rendered mainly 
while the surveying party is actually in the field, the arbitrary desig- 
nation or recognition of the central headquarters of the surveying 
district in which they are employed as their official headquarters 
apparently would contravene the rule that the designation, of head- 
quarters at a place where little or no duties are performed is not 
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authorized. Accordingly, the reasons for requiring the designation 
of official headquarters under the Subsistence Expense Act of 1926, 
as amended, and the Standardized Government Travel Regulations, 
apparently do not exist as to such employees, and they may be re- 
garded, as you suggest, as entitled to be paid the per diem in lieu of 
subsistence provided for in their contract of employment regardless 
of whether they may or may not be considered as in a travel status 
away from designated headquarters. . 

The vouchers listed in the enclosure transmitted with your letter 
will be reaudited in line with the foregoing, and hereafter audit 
action by this office on like vouchers will be accordingly. 


(B-20378) 


TRANSPORTATION—DEPENDENTS—CIVILIAN EMPLOYEES OF THE 
NAVAL ESTABLISHMENT ; 


While the term “traveling expenses” as used in the Naval Appropriation Act, 
1942, in connection with civilian employees embraces transportation and 
subsistence expenses, the word “travel” as used in said act with respect 
to dependents of employees does not include subsistence or other expenses 
not sant in the regular fare for transportation by a commercial 
carrier. 

Payments made under the Naval Appropriation Act, 1942, in connection with 
the “travel” of dependents of civilian employees of the Naval Hstablish- 
ment are limited to substantially the same extent as those now made 
under section 12 of the act of May 18, 1920, relating to “transportation” 
of dependents of Navy personnel, and so, may be governed by the same 
regulations, if the Secretary of the Navy so prescribes. 


Assistant Comptroller General Elliott to the Secretary of the Navy, October MU, 
1941: 


There has been considered your letter dated September 9, 1941, 
with which you transmitted a letter from the Bureau of Supplies 
and Accounts, dated August 30, 1941, as follows: 


1. The Navy Appropriation Act for the fiscal year 1942 (Public, No. 48, T7th 
Seen approved May 6, 1941, under “Miscellaneous Expenses” contains the 

ollowing: 

“For traveling expenses of civilian employees, including the travel of de- 
pendents of employees to and from navy yards or stations outside the continental 
limits of the United States.” * * * [Italics supplied.] 

2. The term “travel expenses” includes a per diem allowance in lieu of sub- 
sistence expenses and other expenses defined as transportation expenses in the 
Standardized Government Regulations as amended. 

8. Some doubt exists as to whether the word “travel” as used for dependents 
in the act above quoted is intended to include a per diem allowance and certain 
transportation expenses when such items are not included in the regular fare 
paid for transportation on commercial carrier. 

4. In the act of May 18, 1920 (41 Stat. 604) (34 U. S. Code 896), in conjunction 
with act of June 1, 1926 (44 Stat. 680) (37 U. 8S. Code 21), provision is made for 
the furnishing of transportation to dependents of Navy personnel. To allow 
a per diem allowance and other expenses to dependents of civilian employees 
would be granting to such dependents privileges which are not now authorized 
for dependents of Navy personnel. 

5. It is requested that decision be obtained from the Comptroller General as 
to whether the word “travel” as used in the Navy Appropriation Act for 1942, 
supra, does or does not include a per diem allowance and other expenses when 
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these items are not included in the regular fare for transportation by commercial 
carrier. If the decision is negative, further decision is requested as to whether 
the word “travel” as used in the appropriation act and the word “transportation” 
as used in the act of May 18, 1920, are to all intents and purposes the same, and 
whether the dependents traveling under either statute should be subject to 
substantially the same rules and regulations. 


The pertinent provision of the Naval Appropriation Act, 1942, 
Public, No. 48, 77th Congress, May 6, 1941, 55 Stat. 151, is as quoted in 
the above letter. The provision provides for traveling expenses of 
civilian employees of the Naval Establishment and in addition to 
traveling expenses of the employees a provision has been made for 
an amount covering the “travel of dependents of employees to and 
from navy yards or stations outside the continental limits of the 
United States.” The term “travel expenses” ordinarily consists of 
two classes of expenses. The first embraces expenses for transporta- 
tion and the other embraces expenses of subsistence. On the other 
hand, the word “travel” as used in the appropriation act does not have 
such a well defined meaning. It has been used in connection with 
the transportation of dependents of Army personnel to mean the same 
as “transportation.” See section entitled “Travel of the Army” of 
the act of February 12, 1940, 54 Stat. 24, and sections entitled “Or- 
ganized Reserves,” 52 Stat. 662, 53 Stat. 613, and 54 Stat. 373. 

In connection with the employees themselves, the drafters of the 
naval appropriation act used the term “travel expenses,” a term which 
has appeared in the appropriations for the Naval Establishment for 
many years and the meaning of which must have been known, and 
since the same term was not used in connection with the employees’ 
dependents, but instead the word “travel” was used, it seems evident 
that with respect to the dependents it was not intended to make pro- 
vision’ for per diem or other expenses not included in the regular 
fare for transportation by a commercial carrier. Accordingly, the 
first question in the last paragraph of the letter quoted above is 
answered in the negative. 

The second question is as to whether if the word “travel” as used 
in the appropriation act means only what is imported by the word 
“transportation” as used in the act of May 18, 1920, 41 Stat. 604, 34 
U. S. C. 986, officers or employees are entitled to the benefits of either 
statute subject substantially to the same rules and regulations.. You 
are advised that while the rules governing payments under section 12 
of the act of May 18, 1920, swpra, are necessarily those required by 
the substantive law and such administrative regulations as are author- 
ized to be prescribed, the payments made under the Navy Appropria- 
tions Act, 1942, in connection with the transportation of an employee’s 
dependents are substantially limited to the same extent and if you 
so prescribe may be governed by the same regulations. 
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(B-20911) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—EFFECTIVE DATE; 
APPROPRIATION AVAILABILITY; ETC. 


The words “shall be advanced in compensation” appearing in the act of August 
1, 1941, providing for uniform within-grade salary advancements, are 
imperative and mandatory, and, therefore, if an employee meets the terms 
and conditions of the statute he is entitled as a matter of right to the 
periodic advancement in salary. 

The effective date of the act of August 1, 1941, providing for uniform within- 
grade salary advancements, is fixed therein as July 1, 1941, and since the 
first periodic advancement in salary is authorized and required to be made 
as of October 1, 1941, to all employees who qualify on and after October 
1, 1941, and the beginning of subsequent quarters the only legal rate of 
salary payable to employees who qualify as of those dates is the advanced 
salary required by the act to be paid. 

The. mandatory provisions of the act of August 1, 1941, providing for uniform 
within-grade salary advancements, supersede and render inoperative that 
portion of section 7 of the Classification Act of 1923 prohibiting increases 
in compensation “unless Congress has appropriated money from which the 
increases may lawfully be paid,” and, therefore, existing salary appropria- 
tions are available for payment of the salary advancements from and after 
October 1, 1941, or from and after the beginning of any later quarter of 
the present fiscal year, regardless of the fact that a deficiency may be 
incurred. 

While it is proper that actual payment of the within-grade salary advancements 
required by the act of August 1, 1941, be postponed pursuant to the request 
of the House Appropriations Committee and the Bureau of the Budget in 
its circular No. 381, dated September 27, 1941, until the appropriation of 
additional funds for the payment of the salary increases, such increases will 
be retroactively effective to October 1, 1941, or to the beginning of a later 
quarter of the present fiscal year for those employees who otherwise qualify 
under the statute. 


Comptroller General Warren to the Librarian of Congress, October 14, 1941: 


I have your letter of October 1, 1941, as follows: 


The opinion of the Comptroller General is requested as to the procedure of 
the Library under the following set of circumstances: 

Public Law 200, 77th Congress, Ist SeSsion, approved August 1, 1941, effective 
July 1, 1941, amended Section 7 of the Classification Act of 1923. Section 7, 
subsection (b) of the Act as amended requires that under certain conditions— 

“All employees compensated on a per annum basis, and occupying permanent 
positions within the scope of the compensation schedules fixed by this act, who 
have not attained the maximum rate of compensation for the grade in which 
their positions are respectively allocated, shall be advanced in compensation 
successively to the next higher rate within the grade at the beginning of the 
next quarter * * 

Section 7 of the tl act states that: 

“There are hereby authorized to be appropriated such sums as may be 
necessary to carry the provisions of this act into effect.” 

Section 8 of the amendatory act requires that: 

“Insofar as they are inconsistent or in conflict with prior laws, the provisions 
of this act shall control.” 

It appears from the language of the amendatory act that increases in grade 
are to be paid to employees, the character of whose services meet the prescribed 
conditions, effective October 1, 1941. While the language of the amendatory 
act makes the payment of these increases appear to be obligatory upon the 
heads of the agencies, it is to be noted that section 7 (a) of the Classification 
Act as amended contains the following provision: 

“* * * In no case shall the compensation of any employee be increased 
unless Congress has appropriated money from which the increase may lawfully 
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be paid, nor shall the rate for any employee be increased beyond the maximum 
rate for the grade to which his position is allocated * * 

In any case the Library of Congress is unable to pay such increases without 
incurring the almost certain likelihood of a deficiency. 

In order to meet the expenses of the operation of the Amending Act among 
government agencies in general, the Bureau of the Budget is assembling the 
data necessary for presenting a combined estimate for the appropriation author- 
ized in section 7 of the act, and its Circular No. 381, September 27, 1941, 
addressed “To the heads of executive departments, independent establishments, 
and agencies” requests the information necessary for this purpose. (It may 
be noted, that although the estimates of the Library of Congress for this pur- 
pose will be submitted through the Bureau of the Budget, the Library of 
Congress is in the legislative establishment, and is not included among “executive 
departments, independent establishments, and agencies.)” 

The final paragraph of this circular is as follows: 

“The Appropriations Committee recognizes that some agencies already have 
funds which may be used for salary advancement purposes, but that other 
agencies cannot give effect to the salary advancement plan until additional 
funds are provided. In the interest of avoiding disparities which the act seeks 
to correct, the committee therefore expresses the opinion that no agency should 
make within-grade salary advancements until the Congress has taken action 
oe the appropriation estimates of agencies which will require additional 

nds. 

The question is hereby raised: What, in the light of the circumstances here 
presented, should be the action taken by the Library of Congress with respect 
to increases within grade effective October 1, 1941, or at the beginning of any 


other quarter which may occur prior to a special appropriation to meet such 
increases? 


In the absence of any other provision in the statute or in its legis- 
lative history indicating any other meaning, the words “shall be ad- 
vanced in compensation” appearing in section 2 (b) of the act of 
August 1, 1941, Public Law 200, 55 Stat. 613, quoted in your letter, 
must be construed as imperative and mandatory. See 19 Comp. Gen. 
968. Accordingly, if an employee otherwise meets the terms and con- 
ditions of the statute he is entitled as a matter of right to the periodic 
advancement in salary in his grade. 

In addition to the provisions of the act of August 1, 1941, quoted 
in your letter, attention is directed to sections 2 (e) and 9 of the 
statute, providing, respectively, as follows: 

Employees eligible under subsection (b) for compensation advancement by 
reason of service immediately preceding the effective date of this amendment 
shall be advanced to the next higher rate of compensation within the grade to 
which their positions are respectively allocated at the beginning of the next 


quarter immediately following the effective date of this amendment. 
This act shall take effect on July 1, 1941. 


As the effective date of the act is specifically fixed by section 9 as 
July 1, 1941, and as a within-grade salary advancement must be made 
“at the beginning of the next quarter immediately following the effec- 
tive date of this amendment” based on “service immediately preceding 
the effective date of this amendment” (quoting from section 2 (e) of 
the statute, it is clear that, on the basis of the existing statute, the 
first periodic advancement in salary is authorized and required to be 
made as of October 1, 1941 (the beginning of the next quarter after 
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July 1, 1941), to all employees who then qualify under the terms of 
the statute, That is to say, in respect of current fiscal year appropri- 
ations, on and after October 1, 1941, January 1, 1942, or April 1, 1942, 
the only legal rate of salary payable under the existing law to em- 
ployees who qualify as of those dates is the advanced salary required 
by the statute to be paid. Pursuant to the provisions of section 8 of 
the act, quoted in your letter, the mandatory provisions of the statute 
supersede and render inoperative that portion of section 7 of the 
original Classification Act, 42 Stat. 1490, prohibiting increases in 
compensation of an employee “unless Congress has appropriated 
money from which the increases may lawfully be paid,” said portion 
of the latter act having relation to increases authorized to be made 
prior to October 1, 1941, when all increases were discretionary with 
the administrative office. Accordingly, the existing appropriations 
for salaries for the Library of Congress are available for payment of 
the periodic within-grade salary advancements from and after Octo- 
ber 1, 1941, or from and after the beginning of any later quarter of the 
present fiscal year regardless of the fact that a deficiency may be 
incurred. 

Neither the Bureau of the Budget Circular No. 381, dated Sep- 
tember 27, 1941, the final paragraph of which is quoted in your letter, 
nor the opinion of the Appropriations Committee of the House of 
Representatives therein expressed, purports to construe the act of 
August 1, 1941, otherwise than as herein stated, but simply expresses 
the view that in order to treat all employees alike in the matter of 
receiving the initial benefits of the within-grade salary advancement 
plan, the actual payments of the increases in compensation should be 
delayed by all agencies until those agencies which would incur a de- 
ficiency have been provided with additional appropriated funds from 
which the increases may be made. Compare 20 Comp. Gen. 318. 

Referring to the concluding paragraph of your letter, it is proper, 
in the light of your statement that a deficiency would be incurred, 
for the Library of Congress to delay the initial payments of such 
increases in compensation until additional funds shall have been pro- 
vided by the Congress for such purpose—as suggested by the Appro- 
priations Committee and the Bureau of the Budget—but, unless the 
Congress, in providing additional funds to meet the salary advance- 
ments provided by the act of August 1, 1941, should otherwise specifi- 
cally provide, the increases in compensation, although not currently 
paid, will be retroactively effective to October 1, 1941, or to the be- 
ginning of a later quarter of the present fiscal year for those employees 
who otherwise qualify under the terms of the act. 
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(B-19438) 


CLOTHING—UNIFORMS—NAVY ENLISTED MEN—RIGHTS ON 
REENLISTMENT 


A Navy enlisted man who received a full clothing outfit on first enlistment, and 
who was required to turn in all uniform outer clothing upon discharge prior 
to expiration of such enlistment, may not be considered as having refunded 
the value of such clothing within the meaning of the act of March 3, 1915, 
and, therefore, is not entitled under the act to a gratuitous issue of cloth- 
ing upon reenlistment. 


Assistant Comptroller General Elliott to the Secretary of the Navy, October 16, 
1941: 


I have your letter of August 4, 1941, requesting decision on the 
question whether a Navy enlisted man who was furnished an outfit 
of clothing upon first enlistment, and who was required to turn in 
such clothing when given an inaptitude discharge under “Honorable” 
conditions, is entitled to a gratuitous issue of clothing of the maxi- 
mum value of $60 upon reenlistment. 

Included in the correspondence accompanying your letter is a 
second indorsement of the Bureau of Supplies and Accounts, dated 
July 28, 1941, which is as follows: 


Subject: Request for decision as to clothing to which enlisted men entitled 
during second enlistment in the Regular Navy. 

Reference: (a) Act of March 8, 1915 (38 Stat. 932). 

(b) Section 125 of the National Defense Act, June 3, 1916 as amended (10 
U. S. Code 1398). 

(c) Decision of the Comptroller of the Treasury dated September 29, 1917 
(24 Comp. Dec. 191). 

(d) Decision of the Comptroller General 6558 dated June 22, 1922 [1 Comp. 
Gen. 746] (Article 1431-3 Bureau of Supplies and Accounts Memoranda) 
(Selected Decisions). 

(e) Decision of the Comptroller General A—-13570 dated May 17, 1926 (Article 
1431-3 Bureau of Supplies and Accounts Memoranda) (Selected Decisions). 

(f) Decision of the Comptroller General A-31088 dated March 29, 1930. 

(g) Article D-9120 Bureau of Navigation Manual. 

(h) Naval Appropriation Act for the fiscal. year 1941 approved June 11, 1940 
(Public No. 588). 

1. Allan Clifford Trafton, Apprentice Seaman, USN., enlisted December 12, 
1940, and was given an inaptitude discharge under “Honorable” conditions 
from the Naval Training Station, Newport, R. I., on March 10, 1941. During 
his period of Naval Service he was issued articles of “outfit on first enlistment” 
amounting to $108.61 leaving a balance due on outfit at time of discharge of 
$4.14. Pursuant to the instructions contained in Article D-9120(1) Bureau of 
Navigation Manual, based on reference (0b) as follows: 

* * That when an enlisted man is discharged otherwise than honor- 
ae all uniform outer clothing in his possession shall be retained for military 
use, and, when authorized by regulations prescribed by the Secretary of War 
or the Secretary of the Navy, a suit of citizens outer clothing to cost not ex- 
ceeding $15 may be issued to such enlisted man: * 

Trafton was required to turn in his outer ana and distinctive parts of 
the uniform previously issued to him and was furnished with a civilian outfit 
as authorized in the Naval Appropriation Act for the fiscal year 1941 under 
the heading “Pay, Subsistence, and Transportation of Naval Personnel.” 

2. The Act of March 3, 1915 (38 Stat. 982) provides: 

“That hereafter the Secretary of the Navy is authorized to issue a clothing 
outfit to all enlisted men serving in their second enlistment who failed to re- 
ceive an outfit of the value authorized by law on their first enlistment or who, 
having received such outfit, were required to refund its value on account of 
discharge prior to expiration of enlistment: Provided further, That the net cost 
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to the Government of clothing outfits furnished any one enlisted man shall 
not exceed $60.” 

8. The Comptroller General in decision of May 17, 1926 considered the right of 
an enlisted man who first enlisted on June 22, 1925, discharged for inaptitude 
(hernia) on August 14, 1925, reenlisted on December 28, 1925, to the benefits 
of the Act of March 3, 1915. At that time the value of the “outfit on first en- 
listment” was set as $100 and the man in question prior to discharge had been 
issued an outfit on first enlistment of the value of $89.65. No mention was made 
in the submission or the decision whether the man was required to turn in 
clothing upon discharge. The Comptroller General held that the man having 
received an outfit not less than $60 in value no additional allowance for cloth- 
ing outfit may be made in second enlistment under the remedial provision of 
the Act of March 3, 1915. 

4. The Comptroller of the Treasury in decision of September 29, 1917, held 


hat: 

“An enlisted man who has been discharged by purchase or by special order, and 
who upon such discharge has refunded the cost of clothing outfit, is entitled, 
upon reentry into the service on a second enlistment, to a new outfit, subject 
only to the eondition that the total net cost of outfits furnished any one man shall 
not exceed $60. (Act of Mar. 3, 1915, 38 Stat. 982.)” 

5. During his first enlistment Trafton was furnished with an outfit on first 
enlistment in excess of $60.00; he was not required to refund its value in cash, 
but in view of the fact that he was required to turn in his clothing on discharge, 
it is recommended that a decision be obtained from the Comptroller General as 
to whether he is entitled to gratuitous issue of clothing not to exceed $60.00 
upon reenlistment. 


Trafton is entitled to an issue of clothing in his second enlistment 
only if his case comes within the terms of the quoted act of March 3, 
1915, 38 Stat. 932, 34 U. S.C. A. 917. That act authorizes the Secre- 
tary of the Navy to issue a clothing outfit to enlisted men serving in 
their second enlistment who (1) failed to receive an outfit of the 
value authorized by law on their first enlistment, or (2) who, having 
received such outfit, were required to refund its value on account of 
discharge prior to expiration of enlistment. 

Since Trafton received an outfit on first enlistment valued at $108.61, 
his case does not fall within the first of these alternative conditions 
of the statute as construed in decision of May 17, 1926, A-13570, cited 
by the Bureau of Supplies and Accounts, supra; and his case does not 
fall within the second condition of the statute, as he may not be 
considered to have refunded the value of the clothing issued to him 
in his first enlistment merely because the clothing, or a part thereof, 
which he had worn during his first enlistment was retained for military 
use in compliance with statute. 


(B-20973) 


PERIODICALS—PURCHASE AUTHORITY IMPLIED FROM 
APPROPRIATION PURPOSE 


Notwithstanding the restriction in section 3 of the act of March 15, 1898, against 
the purchase of periodicals, books of reference, etc., unless the appropriation 
shall specifically provide therefor, the cost of subscriptions to such periodicals 
as may be administratively determined to be indispensable—as distinguished 
from merely desirable or helpful—to the accomplishment of the purpose 
fer which a specific appropriation has been made is a legal and proper charge 
against the appropriation, even though the appropriation makes no specific 
mention of periodicals, etc. 
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Comptroller General Warren to the Chairman, Board of Investigation and Re- 
search, October 16, 1941: 


I have your letter of October 2, 1941, as follows: 


Reference is made to our telephone conversation this afternoon relative to 
certain trade publications that are necessary in making our research of trans- 
portation conditions. 

Traffic World, Railway Age, Official Railway Guide, Railway Equipment 
Register, Waterways Journal, Marine Journal, Wall Street Journal, Public 
Utilities Fortnightly, and Journal of Land and Public Utility Economics have 
current information that is necessary in our investigation and research for 
transportation. These are technical publications from our point of view. The 
Interstate Commerce Commission subscribes to a number of these publications 
and we were of the opinion that we could do likewise as they are necessary 
sources of information on traffic matters. However, we understand that a special 
provision is made in the appropriation bill for the Interstate Commerce Commis- 
sion that is not embraced in the appropriation for this department for publications 
of this nature and for that reason there is some question as to whether we can 
subscribe to these publications. 

As stated above the publications are necessary to enable the Board to perform 
the duties authorized under part I, title III, of the Transportation Act and 
we are of the opinion that same would be necessary expenses under the Appro- 
priation Act. The numbers of subscriptions and prices of same desired by this 
department are as follows: 


annual subscriptions, Traffic World 

annual subscriptions, Railway Age. 

annual subscription, Official Railway Guide 

annual subscription, Railway Equipment Register 

annual subscription, Waterways Journal 

annual subscription, Marine Journal 

annual subscription, Wall Street Journal 

annual subscription, Public Utilities Fortnightly 

annual subscription, Journal of Land and Public Utility Economics____ 


5 
5 
1 
1 
1 
1 
1 
1 
1 


We would thank you to advise whether we can subscribe to the above publi- 
cations as necessary information for our Department. 


Section 302 of the Transportation Act, approved September 18, 
1940, 54 Stat. 953, prescribes the duties of the Board as follows: 


(a) It shall be the duty of the Board to investigate— 

(1) the relative economy and fitness of carriers by railroad, motor carriers, 
and water carriers for transportation service, or any particular classes or 
descriptions thereof, with the view of determining the service for which each 
type of carrier is especially fitted or unfitted; the methods by which each type 
can and should be developed so that there may be provided a national trans- 
portation system adequate to meet the needs of the commerce of the United 
States, of the Postal Service, and of the national defense; 

(2) the extent to which right-of-way or other transportation facilities and 
special services have been or are provided from public funds for the use, within 
the territorial limits of the continental United States, of each of the three types 
of carriers without adequate compensation, direct or indirect, therefor, and the 
extent to which such carriers have been or are aided by donations of public 
property, payments from public funds in excess of adequate compensation for 
services rendered in return therefor, or extensions of Government credit; and 

(3) the extent to which taxes are imposed upon such carriers by the United 
States, and the several States, and by other agencies of government, including 
county, municipal, district, and local agencies. 

(bv) The Board is further authorized, in its discretion, to investigate or con- 
sider any other matter relating to rail carriers, motor carriers, or water car- 
riers, which it may deem important to investigate for the improvement of 
transportation conditions and to effectuate the national transportation policy 
declared in the Interstate Commerce Act, as amended. 
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The appropriation for the expenses of your Board found in the 
First Supplemental Defense Appropriation Act, approved August 
25, 1941, Public, 247, 55 Stat. 682, is as follows: 

Board of Investigation and Research: For all necessary expenses to enable 
the Board of Investigation and Research to perform the duties authorized 
under part 1 of title III of the Transportation Act of 1940, including personal 


services in the District of Columbia and elsewhere, traveling expenses, printing 
and binding, fiscal year 1942, $100,000. 


Section 3 of the act of March 15, 1898, 30 Stat. 316, provides: 


That hereafter law books, books of reference, and periodicals for use of any 
Executive Department, or other Government establishment not under an Execu- 
tive Department, at the seat of Government shall not be purchased or paid 
for from any appropriation made for contingent expenses or for any specific 
or general purpose unless such purchase is authorized and payment therefor 
specifically provided in the law granting the appropriation. 

I find that the appropriation for the Interstate Commerce Com- 
mission specifically provides for purchase and exchange of necessary 
books, reports, and periodicals, thus satisfying the requirements of 
the above act of 1898. The appropriation for your Board does not 
specifically mention periodicals, books of reference, or magazines. 
However, in 22 Comp. Dec. 317, the former Comptroller of the Treas- 
ury held that— 

Reference books or periodicals the purchase of which is not merely desirable 
but indispensable to the accomplishment, by an executive department, of a specific 
purpose for which a special appropriation has been made may be purchased 


from such appropriation, although not in terms provided for therein, notwith- 
standing the act of March 15, 1898. 


See, also, 2 Comp. Gen. 133; decision A—17495, September 7, 1927; 
and decision A-22059, April 2, 1928. Consequently, I have to advise 
that the cost of subscriptions to such of the above-listed publications, 
if any, as the Board may determine to be indispensable—as distin- 
guished from merely desirable or helpful—to the accomplishment of 
ihe purposes indicated in section 302 of part I of title III of the 
Transportation Act of 1940 may be regarded as a legal and proper 
charge under the appropriation here involved. However, in view of 
the plain terms of section 3 of the act of March 15, 1898, swpra, and 
in the absence of any language in the appropriation specifically so 
providing, the use of said appropriation to pay for subscriptions to 
publications which are merely desirable or helpful to the Board in 
the performance of its duties is not authorized. 


(B-20680) 
DAMAGE CLAIMS—RIGHTS OF SUBROGEES 


Claims by subrogees may be considered and allowed by the Postmaster General 
under the act of June 16, 1921, as amended, authorizing him to adjust and 
settle “any claim” for damages to person or property arising out of the 
operation of the Post Office Department where his award does not exceed 
$500, if such claims are based on circumstances that would create a legal 
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liability on the Government to pay the damage of the injured party were 
it not for the sovereign immunity of the Government from suit in such 
matters. 

insurer under the workmen’s compensation laws of California, including 
the State Compensation Insurance Fund, who pays or is obligated to pay 
compensation to an insured employee injured through the operation of 
the Post Office Department may be regarded as a claimant by subrogation 
under the act of June 16, 1921, as amended, authorizing the Postmaster 
General to adjust certain claims for damage arising as a result of the 
activities of the Post Office Department. 


Comptroller General Warren to the Postmaster General, October 17, 1941: 
I have your letter of September 20, 1941, as follows: 


This Department has under consideration a claim filed by the State Compen- 
sation Insurance Fund for the State of California as subrogee of Gilbert A. 
Benoit, an employee of the State belt railroad, who was injured in an accident 
involving a United States mail truck. 

It has been the policy of the Department to decline to pay subrogation claims 
presented under the provisions of 5 U. 8. C. 392, as amended—such policy being 
predicated upon the decision ‘of your office reported in 6 C. G. 770. However, 
the attention of the Department has been called to the decision of your office 
reported in 19 C. G. 503, modifying 6 C. G. 770 in its application to subrogation 
claims arising out of accidents where the Government employee has been 
negligent. 

The change in policy with respect to the handling of claims involving negli- 
gence on the part of a Government employee was predicated upon a construc- 
tion of the act of December 28, 1922 (31 U. 8. C. 215), by the Attorney General 
and the subsequent approval of that construction by Congress, the net effect 
of which was to indicate a Congressional intent that subrogation claims be 
approved where negligence was shown. 

The case which formed the basis of the decision in 19 C. G. 503 is distinguish- 
able from cases considered and settled under 5 U. 8S. C. 392, as amended, in 
that the latter does not require a finding of negligence on the part of the 
Government employee involved. Thus, claims for personal injuries or property 
damage may be allowed by the Department within the limits prescribed by law 
in instances where the said injuries er damage was brought about by a latent 
defect or under other circumstances not implying negligence on the part of 
the Government employee involved. 

Before proceeding to an adjudication of the claim of the State of California 
covering compensation payments made to Benoit under the provisions of a 
State Employers’ Liability Act, it will be appreciated if you will at an early date 
furnish this Department with a decision as to the allowability of subrogation 
claims under the act set forth in 5 U. 8. C. 392, as amended; also whether such 
claims may be given favorable consideration whether or not there is a definite 
finding of negligence on the part of the Government employee involved. 


That part of the act of June 16, 1921, 42 Stat. 63, which, as amended 
by the act of June 22, 1934, 48 Stat. 1207, appears as section 392 of 
title 5, U. S. C., referred to in your letter, provides: 


When any damage is done to person or property by or through the operation 
of the Post Office Department in any branch of its service and such damage is 
found by the Postmaster General upon investigation to be a proper charge 
against the United States, the Postmaster General is invested with power to 
adjust and settle any claim for such damage when his award for such damage 
in any case does not exceed $500, and this authority shall hereafter be con- 
strued as extending to cases caused by the negligence of any officer or employee 
of the Post Office Department or Postal Service acting within the scope of his 
employment. 


The law as originally enacted did not contain the express provi- 
sion now contained therein relating-to claims based on negligence. 
As originally enacted, it was general in character and related to any 
damages done to person or property by or through the operation of 
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any activity of the Post Office Department when the damage did 
not exceed $500. However, it was held in a decision of March 5, 1923, 
by former Comptroller General McCar] to the then Postmaster Gen- 
eral, that by reason of the later act of December 28, 1922, 42 Stat. 1066, 
conferring authority upon the head of each department and estab- 
lishment to consider, ascertain, adjust, and determine any claim ac- 
cruing after April 6, 1917, on account of damages to or loss of pri- 
vately owned property, where the claim does not exceed $1,000, caused 
by the negligence of any officer or employee of the Government act- 
ing within the scope of his employment and to certify the same to 
the Congress, claims based on negligence, insofar as property damage 
was concerned, were thereafter not for consideration under the act 
of June 16, 1921, but instead were for consideration under the act 
of December 28, 1922, 42 Stat. 1066, 2 Comp. Gen. 529. Subsequently, 
the act of June 16, 1921, was amended by the act of June 22, 1934, by 
adding the provision expressly including claims based on negligence 
otherwise within. the act. 

The provisions of the act here involved, as amended June 22, 1934, 
appear to be substantially similar, insofar as claims based on negli- 
gence are concerned, to those of section 26 of the Emergency Relief 
Appropriation Act of 1939, 53 Stat. 936, which provides: 


The Commissioner and the National Youth Administrator are authorized to 
consider, ascertain, adjust, determine, and pay from the appropriation in sec- 
tion 1 or section 2 hereof any claim arising out of operations thereunder ac- 
cruing after the effective date of this joint resolution on account of damage to 
or loss of privately owned property caused by the negligence of any employee 
of the Work Projects Administration or the National Youth Administration, 
as the case may be, while acting within the scope of his employment. No 
claim shall be considered hereunder which is in excess of $500, or which is not 
presented in writing within one year from the date of accrual thereof. Accept- 
ance by a claimant of the amount allowed on account of his claim shall be 
deemed to be in full settlement thereof, and the action upon such claim so 
accepted by the claimant shall be conclusive. 


The question whether claims of insurance companies as subrogees 
might be considered under the quoted provisions of the Emergency 
Relief Appropriation Act of 1939 was considered in a decision of 
November 18, 1939, by former Comptroller General Brown to the 
Federal Works Administrator, reported in 19 Comp. Gen. 503, and 
referred to in your letter, wherein it was held that, for reasons stated 
in the decisions, claims of insurance companies or other subrogees 
of persons whose property had been damaged as a result of negligence 
of employees of the Work Projects Administration while acting 
within the scope of their employment were for consideration under 
said section 26 of the Emergency Relief Appropriation Act of 1939. 
The reasons for the conclusion there reached were, briefly, (1) that 
the provision there involved expressly covered “any claim” of $500 
or less of the class described in the act; (2) that, as a matter of 
general law, an insurance company which pays valid claims for loss 
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or damage to privately owned property pursuant to the require- 
ments of an insurance contract with the injured party is entitled to 
be subrogated to the rights of the insured against the person legally 
responsible for the loss; and (8) that the Congress had sanctioned 
the payment of claims of insurance companies reported to it under 
the act of December 28, 1922, referred to above, which by its express 
terms related to “any claim” on account of damages to or loss of 
privately owned property caused by the negligence of any officer or 
employee of the Government acting within the scope of his em- 
ployment—provisions comparable to those in section 26 of the Emer- 
gency Relief Appropriation Act of 1939, insofar as the question as 
to whether claims of subrogees are within its scope is concerned— 
thus indicating legislative approval of the view that subrogation 
claims, if otherwise proper, are within the 1922 act. 

The reasoning in the decision in 19 Comp. Gen. 503, and the con- 
clusion there reached appear to be equally applicable to the present 
matter. The statute here, as there, provides for the consideration 
by the administrative official designated therein—in this case, the 
Postmaster General—of “any claim” of the class described in the 
act, while under the act here involved the authority to adjust and 
settle claims thereunder is not such as in itself to create a legal liabil- 
ity against the Government enforceable by legal process—which is 
also the case with respect to claims under the 1922 and the 1939 acts 
referred to above—there appears nothing in the act here involved to 
indicate an intention that the general rule of subrogation stated in 
the decision in 19 Comp. Gen. 503 and referred to above, should not 
be regarded as applicable with respect to claims filed under said act. 
On the contrary, as was said in the cited decision with respect to 
the act there involved, the use of the broad and comprehensive term 
“any claim” in the act here involved would appear to cover all claims 
of the class described in the act when filed by any person to whom 
the United States would have been liable prior to the enactment of 
the act but for its sovereign immunity. 

You ask, also, whether subrogation claims may be given favorable 
consideration under the 1921 act, as amended, whether or not there 
is a definite finding of negligence on the part of the Government 
employee involved. With reference to this phase of the matter, it 
may be said that the general right of subrogation is not confined to 
cases involving negligence. Broadly speaking, the doctrine of sub- 
rogation extends to one, who, by reason of a legal obligation to do 
so, pays the debt of another to a third party. For a general discus- 
sion of the doctrine of subrogation, see Aetna Life Insurance Com- 
pany v. Middleport, 124 U. S. 584; Prairie State Bank vy. United 
States, 164 U. S. 227; 60 Corpus Juris 694, et seg. Under the doc- 
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trine as applied to insurers, it is the general rule that where an in- 
surer under a contract of indemnity pays his insured a loss caused 
the latter by a third party, the insurer is subrogated to the rights 
of the insured against such third party. See 33 Corpus Juris 43. 
Also, the act here involved, as amended, is not confined to the con- 
sideration of claims based on negligence but is of a broader scope 
in that it covers any claim for damage to person or property not in 
excess of $500 when caused under conditions therein mentioned and 
found by the Postmaster General upon investigation to be a “proper 
charge” against the United States. It would seem clear, therefore, 
that in the case of damage to person or property occurring under 
such circumstances as to make a claim therefor by the party sus- 
taining the damage properly for consideration and allowance under 
the act, whether based on negligence or not, a party who, by reason 
of a legal obligation to do so, paid such damage to the party sus- 
taining the same, may be regarded as a proper claimant by subroga- 
tion. In this connection, however, it may be said that no situation 
readily suggests itself which might arise whereby a claim for dam- 
age to person or property arising from the operation of a mail truck 
could arise unless based on negligence—even though not on the part 
of the operator of the truck—since it is the apparent purpose and 
intent of the act that such a claim would be for consideration and 
allowance only if the circumstances were such as to create a legal 
liability for such damage were the Government subject to suit in 
such a matter. Therefore, it seems clear that there is no basis for 
a claim in such a case by a party as subrogee unless the damage was 
due to negligence with which the Government would be chargeable 
were it subject to suit, since such party would be entitled to no 
greater consideration as a claimant than the party sustaining the 
damage. And even in such a case, that is, a claim based on negli- 
gence, any allowance to a party claiming as subrogee would be limited 
to such of the items of damage he was obligated to pay and in fact 
paid to the person sustaining the damage as would be for consid- 
eration and allowance under the act to the person sustaining the 
damage were he the claimant. Standard Marine Ins. Co. v. Scottish 
Metropolitan Assur. Co., 39 F. (2d) 436. 

With reference specifically to whether the State Compensation In- 
surance Fund of the State of California may be recognized under 
the act here involved as the subrogee of the party referred to in 
your letter who is said to have been insured in an accident involving 
a United States mail truck, there are necessarily for consideration 
the rights which an insurer may have under the laws of California 
relating to workmen’s compensation insurance against a third per- 
son causing injury to an employee of the insured. In this connec- 
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tion, an examination of the labor code of the State of California 
discloses the following provisions under division IV thereof relating 
to workmen’s compensation insurance : 


$211. “Insurer” defined. “Insurer” includes the State Compensation In- 
surance Fund and any private company, corporation, mutual association, 
reciprocal or interinsurance exchange authorized under the laws of this State 
to insure employers against liability for compensation and any employer to 
whom a certificate of consent to self-insure has been issued. [Hnacted 1937.) 
o . 





8850. Definitions. As used in this chapter: 
(a) “Employee” includes the person injured and any other person to 
whom a claim accrues by reason of the injury or death of, the former. 

(b) “Employer” includes insurer as defined in this division. [Enacted 1937.] 


* * * s * * * 


3852. Action against third persons; Right of employee and employer. The 
claim of an employee for compensation does not affect his claim or right of 
action for all damages proximately resulting from such injury or death against 
any person other than the employer. Any employer who pays, or becomes 
obligated to pay compensation, may likewise make a claim or bring an action 
against such third person. In the latter event the employer may recover in 
the same suit, in addition to the total amount of compensation, damages for 
which he was liable including all salary, wage, pension, or other emolument 
paid to the employee or to his dependents. [Enacted 1937.] 


It is thus expressly provided by the laws of California that the 
claim of an employee for compensation does not affect his claim or 
right of action for all damages proximately resulting from injury 
or death against any person other than the employer, and that any 
employer who pays or becomes obligated to pay compensation may 
likewise make a claim or bring an action against such third person. 
Also, it expressly appears therefrom that “employer” includes an in- 
surer, and that the latter includes the State Compensation Insurance 
Fund. 

It would seem apparent, under the foregoing provisions, that an 
insurer who pays or is obligated to pay compensation to an insured 
employee is entitled to assert, by subrogation, any claim or right of 
action against a third party causing the injury to such employee which 
such employee may have against such third party, with the right to 
recover damages as prescribed in the statute. It is also clear that a 
person sustaining damage as the result of the activities of the Post Of- 
fice Department under facts and circumstances which would give such 
person a right of action therefor against the Government if the 
Government were subject to suit in such a matter would be a proper 
claimant under the 1921 act, as amended, where the award for such 
damage did not exceed $500. 

Therefore, in view of the provisions of the California law above- 
quoted, and since claims by subrogees may, as hereinabove indicated, 
be regarded as within the 1921 act, as amended, an insurer under the 
workmen’s compensation laws of California properly may be regarded 
as a claimant by subrogation under the 1921 act, as amended, where 
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the claim is based on facts and circumstances which would give the 
employee sustaining damage a right of action therefor against the 
Government if the Government were subject to suit in the matter by 
such injured party. It should be further pointed out, however, that 
in determining the amount of any award which might be made to such 
an insurer, consideration should be given to only such of the items as 
an insurer would be entitled to recover, as set forth in section 3852 of 
the labor code of the State of California, quoted above, in a suit under 
that section, as would be for consideration and allowance in a claim 
filed under the 1921 act, as amended, by the person sustaining the 
damage, and should, of course, in no event exceed $500, and any 
amount paid should, of course, be in full settlement of all claims in 
the matter. 


(B-20628) 
COURTS—COSTS—GOVERNMENT LIABILITY—PAUPER PROCEEDINGS 


A judge in a District Court of the United States has no authority under the act 
of July 20, 1892, as amended, relating to actions in courts of the United States 
by poor persons, to order the payment by the United States of the costs of 

* taking testimony on behalf of a poor defendant by deposition of absent wit- 
nesses, nor may the judge authorize the advance of public funds to pre- 
pay such costs with subsequent reimbursement to the Government by the 
defendant. 


Comptroller General Warren to the Attorney General, October 18, 1941: 


I have your letter of September 17, 1941, as follows: 


Transmitted herewith, approved for payment from the appropriation 
“Miscellaneous Expenses, United States Courts (transfer to Justice), 1940,” 
if legally payable, is the voucher of Mr. H. V. Abel, 303 Fourth and Cherry 
Building, Seattle, Washington. It represents the sum of $29.50 for taking and 
transcribing a deposition in the case of United States versus George H. Brink- 
ler, pursuant to court orders dated February 23 and April 24, 1940. 

It will be observed that the orders relied on sections 644, 646 and 832 of 
Title 28, United States Code, as authority for charging the cost of the deposi- 
tion to the United States. 

The determination in this case is of interest in establishing the principle and 
will control payment of a number of other like accounts growing out of the 
same case and based on the same or similar orders. It was the Department’s 
original position that expenses of taking depositions could not be charged 
against the United States if the witnesses could not be compelled to appear 
pursuant to Section 656, Title 28, United States Code; or in other words, that 
the language could not be borrowed so as to charge the United States with 
deposition expense if the witnesses are outside the territorial limits fixed by 
the statute. 

A prompt determination will be appreciated. 


By the terms of section 866 of the Revised Statutes (28 U. S. C. 
644), authority is vested in the District Courts of the United States 
to direct that depositions be taken in certain cases. In section 868 
of the Revised Statutes (28 U. S. C. 646) provision is made as to 
the method and manner of taking such testimony. However, no 
provision is made in either of these sections for payment by the 
United States of the cost of taking such depositions, and it is well 
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settled that, in the absence of a statute specifically so providing, “The 
United States never pays costs.” United States v. Barker, 2 Wheaton 
395; Henry v. United States, 15 Ct. Cls. 162, 167. Also, see subsec- 
tion (d), Rule 54, Federal Rules of Civil Procedure, 28 U. S. C. 
723c. 


The District Court in the present case, apparently recognizing 
that payment of the cost of taking depositions was not authorized 
or permitted under the above sections, provided in its order of Feb- 
ruary 23, 1940, by which the depositions were authorized to be pro- 
cured, that “said testimony to be taken in full compliance with sec- 


tions 644 and 646, title 28, U.S. C. A., at the cost of the defendant.” 
(Italics supplied.) 


On April 24, 1940, a second order was issued by the court as fol- 
lows: 


United States ‘of America, Plaintiff vs. G. H. Brinkler, Defendant. 
Order Allowing Cause to Proceed in Forma Pauperis: 


This cause coming on to be heard before me on the application of G. H. 
Brinkler, to be allowed to defend the above cause to conclusion in forma 
pauperis, based upon the affidavit of the said G. H. Brinkler filed in this 
cause in accordance with the provisions of section 832 of title 28 of the United 
States Code Annotated, and the Court being duly advised in the premises, it is 
thereupon 

Considered, ordered, and adjudged that the said G. H. Brinkler, be and he 
is hereby allowed to defend the above cause to conclusion without being re- 
quired to prepay fees or costs or give security for same, because of his poverty 
as alleged in said affidavit, and that the costs for the taking of the testimony 
by deposition of absent witnesses in this cause, together with the cost of the 
preparation of the record of such proceedings be paid by the United States; 
and it is further 

Considered, ordered, and adjudged that all judicial officers who have occa- 
sion to perform services herein, shall perform the same as if the deposit for 
costs and security had been given. 

Done and ordered in Chambers at Miami, Florida, this 24th day of April 
A. D. 1940. 

(S) Joun W. Horianp, 
United States District Judge. 


It seems clear that, if the court is possessed of authority to order 
the cost of taking and transcribing depositions in this case to be 
paid by the United States, such authority must be gathered from the 
terms of section 832 of title 28, U. S. C. A., referred to in the order— 
and which reads as follows: 


Any citizen of the United States entitled to commence any suit or action, 
civil or criminal, in any court of the United States, may, upon the order of the 
court, commence and prosecute or defend to conclusion any suit or action, or a 
writ of error or an appeal to the circuit court of appeals, or to the Supreme 
Court in such suit or action, including all appellate proceedings, unless the trial 
court shall certify in writing that in the opinion of the court such appeal or 
writ of error is not taken in good faith, without being required to prepay fees 
or costs or for the printing of the record in the appellate court or give security 
therefor, before or after bringing suit or action, or upon suing out a writ of error 
or appealing, upon filing in said court a statement under oath in writing, that 
because of his poverty he is unable to pay the costs of said suit or action or of 
such writ of error or appeal, or to give security for the same, and that he 
believes that he is entitled to the redress he seeks in such suit or action or 
writ of error or appeal, and setting forth briefly the nature of his alleged cause 
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of action, or appeal. Im any criminal case the court may, upon the filing in 
said court of the affidavit hereinbefore mentioned, direct that the expense of 
printing the record on appeal or writ of error be paid by the United States, 
and the same shall be paid when authorized by the Attorney General. 

It will be noted that this provision consists of two sentences. ‘I'he 
first sentence was originally enacted, although in somewhat different 
form, as section 1 of the act of July 20, 1892, 27 Stat. 252. It was 
amended to its present form by the act of June 25, 1910, 36 Stat. 866. 
The second sentence was added by the act of June 27, 1922, 42 
Stat. 666. 

The act of July 20, 1892, in addition to section 1, supra, contained 
four other sections—none of which have been amended since their 
original enactment. See 28 U.S. C. 833, 834, 835, and 836. Sections 
8, 4, and 5 of the act, so far as pertinent to the question here pre- 
sented, provide: 

Sec. 3. That the officers of court shall issue, serve all process, and perform 
all duties in such cases, and witnesses shall attend as in other cases, and the 
plaintiff shall have the same remedies as are provided by law in other cases. 

Sec. 4. That the court may request any attorney of the court | to represent 
such poor person, if it deems the cause worthy of a trial, * 

Sec. 5. That judgment may be rendered for costs at the shiamiaas of the 


suit as in other cases: Provided, That the United States shall not be liable for 
any of the costs thus incurred. 


It will thus be noted that the statute as originally enacted not only 
failed to provide for payments of costs by the United States, but 
specifically stipulated that the United States should “not be liable 
for any of the costs thus incurred.” (Italics supplied.) While this 
restriction was modified by the 1922 amendment of section 1 so as to 
permit payment by the United States in certain cases of the “expense 
of printing the record on appeal or writ of error,” the present case 
does not involve an item of expense of this character. Although the 
District Court, under the facts of the present case, was possessed of 
authority to provide in the order of April 24, 1940, that Mr. Brinkler 
“be and he is hereby allowed to defend the above cause to conclusion 
without being required to prepay fees or costs or give security for 
same,” the conclusion appears to be required that the inclusion in 
said order of the further provision that “the costs for the taking of 
the testimony by deposition of absent witnesses in this cause, together 
with the cost of the preparation of the record of such proceeding be 
paid by the United States,” if intended to include such depositions 
as the one here involved, was in direct conflict with the provision in 
section 5 of the act that the United States “shall not be liable for any 
of the costs thus incurred.” 

Nor can it be conceded that, although the United States may not 
be ordered to pay the “costs” incurred in such a suit, a district judge 
may, pursuant to the provisions of section 1 of the act, authorize pay- 
ment of “fees” by the United States; and that any payment author- 
ized to be made to the notary-reporter in the present case for taking 
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and transcribing depositions would be in the nature of a “fee” rather 
than a “cost.” In the first place, the expense of taking and transcrib- 
ing the depositions in this case would appear to constitute an item 
of “cost” rather than a “fee.” Thus it is stated in 15 Corpus Juris, 
at page 20: 

The terms “fees” and “costs” are often used interchangeably as having the 
same application. Nevertheless, costs and fees are essentially different; the 
former are allowances to a party for the expenses incurred in prosecuting or 
defending a suit—an incident to the judgment; while the latter are compensa- 


tion to public officers for services rendered individuals, in the progress of the 
cause. 


See the numerous cases there cited, particularly O’Nei v. Kansas City, 
S. & M. Railway Company, 31 Fed. 663, 664, and Bohart v. Anderson, 
103 Pacific 742, 743-4. It is clear that the expense of taking and 
transcribing the depositions in the present case does not represent 
compensation to a public officer for services rendered during the 
progress of the suit, but rather is an item of expense incurred by or 
on behalf of the defendant in defending the suit. In this connection 
attention is invited to the case of Burdick v. Tum-a-Lum Lumber Co., 
191 Pac. 654, wherein the court stated with reference to costs that 
“They comprise, inter alia, such an expenditure as the necessary ex- 
penses of copying records.” In the second place, even if this item 
could be regarded as a “fee,” it will be noted that section 1 of the act 
does not provide that the United States may pay for “fees”; as a 
matter of fact, it is not even provided that the impoverished citizen 
involved shall not be required to pay them, but merely that he may 
not be required to prepay them. Thus, in the case of Kimble v. 
Western Union Tel. Company, 70 Fed. 888, 889, the court, after quot- 
ing the entire act of July 20, 1892, stated: 

By the first section of this act, it will be observed that the plaintiff is not 
“required to prepay fees or costs, or to give security therefor,” on filing a 
sworn statement that, because of his poverty, he is unable to do either. Sec- 
tion 5 provides that judgment may be rendered for costs as in other cases. 
It is urged in opposition to the pending motion that to grant it would be to 
virtually nullify the act of July 20, 1892. We do not concur in this. It does 
not follow that, because the plaintiff was not required to prepay or give se- 
curity for the costs of the first action, he may not be compelled to pay the 


judgment for costs therein before prosecuting a second one. The statute does 
not extend that far. * * 


Also see Columb v. Webster Mfg. Co., 76 Fed. 198, 200, and Davis v. 
Adams, 109 Fed. 271. 

In the case of United States v. Fair, 235 Fed. 1015, 1016, there was 
considered the question of whether a District Court of the United 
States was authorized to issue an order directing the reporter of the 
court to transcribe, at the expense of the Government, testimony 
taken at the trial in a criminal case. After quoting section 1 of the 
act, as amended, and sections 3 and 5 thereof, the court stated: 

This statute as originally enacted applied only to plaintiffs in a civil action, 


and the provisions last quoted were not changed when the act was amended in 
1910 to include defendants in suits or actions both civil and criminal. But 
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one thing is quite apparent, and that is that Congress did not intend that 
the United States should be liable for any of the costs incurred under the 
provisions of the act. So that in any event the court is without power to order, 
28 requested, “the transcription of the testimony at the expense of the govern- 
ment.” I am convinced, too, that the court is equally without power to order 
such transcription at the expense of the reporter. The act evidently applies 
only to such fees as those of the clerk or mareiel; or some other officer of the 
court. The reporter is not such an officer. * * 


In view of the above, the conclusion appears to be required that 
the district judge involved in the present case was without power to 
order the taking of testimony on behalf of the defendant by deposi- 
tion of absent witnesses at the expense of the United States. Fur- 
thermore, since it is specifically provided in the statute that “the 
United States shall not be liable for any of the costs thus incurred,” 
the judge could not create any such liability by the issuance of an 
order in derogation of the law. The terms of the statute are clear and 
mandatory, and all persons involved in this matter, including the 
notary-reporter who rendered the service, were charged with 
knowledge thereof. 

Nor is there considered to be any basis for the view that although 
the United States may not be ordered to pay such costs, nevertheless, 
a district judge may authorize the advance of public funds for their 
prepayment, with subsequent reimbursement to the Government by 
the pauper. While no case has been found where a court has been 
requested to prepay costs on behalf of a poor person, with subsequent 
collection from said person of the amount expended, language has 
been employed in at least one case considered under the act of July 
20, 1892, which indicates that if such a request were made a court 
would be without power to grant it. Thus in the case of Columb v. 
Webster Manufacturing Company, supra, a district judge was peti- 
tioned to furnish to a poor person, without prepayment of fees and 
costs, a copy of the record of the proceedings in said court for use 
in prosecuting a writ of error to a higher court. The fee-bill in 
question involved no direct disbursements by the United States on 
behalf of the petitioner, but consisted of charges for services rendered 
by officers of the court—including fees for swearing in witnesses, 
docket entries, docket fee, transcript of the court record in the case, 
etc. The court ruled that the copy of record might be furnished 
upon compliance by the petitioner with the requirements of the 
statute, and without prepayment of the fee-bill, but made it clear in 
the course of the opinion that the court could not have ordered the 
clerk to make any outright disbursements on behalf of the pauper, 
it being therein stated : 

* * * The statute is obscure in many particulars, and with the rest a 
question arises as to the meaning of the words “fees or costs,” found in it. 
We think, however, that this arises from the combination of two subject matters 
in one sentence, and that it is to be construed distributively. “Costs” means 


“taxable costs,” to be recovered by the adverse party, and the statute intends 
that no security or deposit shall be required for these. “Fees” means, for the 
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case at bar, the fees of the clerk in the strict sense of the word, and does not 

relate to his disbursements; and the courts have no power, under the act, to 

require him to make disbursements at the hazard of recovering them at some 

ante time from a person who confesses himself pecuniarily irresponsi- 
e. * . 


Furthermore, so far as the present case is concerned, it will be noted 
that the order of April 24, 1940, does not purport to be in the nature 
of an authorization for prepayment of the cost of transcribing the 
depositions, with subsequent reimbursement to the United States by 
the poor person; it is merely provided in the order that the cost 
“shall be paid by the United States.” 

It is not to be understood from the above that the expenses of taking 
depositions may not be paid by the United States in cases where the 
witnesses could be compelled to appear pursuant to the provisions of 
section 878 of the Revised Statutes (28 U. S. C. 656), referred to in 
your letter. Although the language of this section refers only to the 
subpoenaing of witnesses, the purpose for which depositions are taken 
is essentially the same as that for which witnesses are subpoenaed, 
namely, to provide evidence for use in the trial of a cause. This 
office would not be required to object to payment from public funds 
of the cost of depositions ordered to be taken under authority of this 
section. See by analogy United States v. Jones, 193 U. S. 528, and 
cases there cited. Of course, the authority thus provided would not 
justify the payment by the United States of an item of cost such as 
that incurred in the present case because “this statute limits the 
jurisdiction of the court to issue the order for such witnesses who 
reside within the district in which the court is held, or within one 
hundred miles of the place of trial.” Gibson v. United States, 58 
Fed. (2d) 721, 722. 

The voucher in question is returned herewith, and you are advised 
that payment thereon is not authorized. . 


(B-21167) 
PAY—AVIATION DUTY—GLIDER AVIATORS AND PILOTS 


The Navy Department may include glider aviators and pilots in the qualifica- 
tion of aircraft pilot, and current Naval appropriations may be used for 
payment of additional aviation pay where appointment and detail have 
been made as provided by Executive Order No. 5865, dated June 27, 1932, 
and where the other conditions entitling to flight pay have been met. 


Aataiens Comptroller General Elliott to the Secretary of the Navy, October 21, 


I have your letter of October 14, 1941, as follows: 


Steps are now being taken by the Navy Department to train glider pilots at 
qualified civilian institutions, pending the establishment of service training 
facilities. A percentage of the individuals under training will be officers and 
enlisted men who have not previously qualified for the designation “Naval 
Aviator” or “Naval Aviation Pilot.” It will be necessary, of course, to com- 
pensate these individuals for the hazards involved while engaged in this duty. 
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Executive Order No, 5865, dated June 27, 1932, prescribes regulations for 
carrying into effect the provisions of section 20 of the Pay Act of June 10, 
1922 (42 Stat. 682), as amended by section 6 of the act of July 2, 1926 (44 
Stat. 782; U. S. C. 29), relative to increased pay for participation in frequent 
and regular aerial flights. 

The term “aircraft” is defined by the National Advisory Committee for 
Aeronautics (Report No. 474, Nomenclature for Aeronautics, 1940) as follows: 

“Any weight-carrying device designed fo be supported by the air, either by 
buoyancy or by dynamic action.” 

The term “glider” as used in aeronautics is defined in Webster’s New Inter- 
national Dictionary, 1938, thusly : 

“A form of aircraft similar to an airplane, but without any engine.” 

The term “aircraft” as thus defined would appear to include gliders, and a 
qualified glider pilot would therefore be considered as a “qualified aircraft 
pilot.” The Navy Department accordingly proposes to include in the qualifica- 
tion of aircraft pilot the following designations: 

“Student Naval Aviation Pilot (gliders). 

Student Naval Aviator (gliders). 

Naval Aviation Pilot (gliders). 

Naval Aviator (gliders).” 

Your decision is requested as to whether current naval appropriations may 
be considered legally available for payment of aviation pay to aircraft pilots 
who may be designated as Student Naval Aviation Pilot (gliders), Student Naval 
Aviator (gliders), Naval Aviation Pilot (gliders), or Naval Aviator (gliders), 
provided the other conditions entitling them to flight pay are met. 


The appropriation for the Navy Department for the fiscal year 
1942 (Public No. 48 at page 9), 55 Stat. 158, under “Bureau of Sup- 
plies and Accounts—Pay, Subsistence, and Transportation of Naval 
Personnel,” subhead “Pay of Naval Personnel” is, so far as here 


material, as follows: 


For pay and allowances prescribed by law of officers on the active list, 
pay, * * * including $2,769,010 for increased pay for officers of the Regular 
Navy for making aerial flights, * * * pay of enlisted men as authorized by 
law, * * * extra pay for men as authorized by law. * 

* - x * * * 


In all, for pay, subsistence, and transportation of naval personnel, Naval Re- 
serve aviation officers on active duty, and members of the Naval Reserve when 
called to active duty in time of war or during the existence of a national 
emergency declared by the President * * *. 


In view of these provisions of law there is perceived no objection 
to the Navy Department including in the qualification of aircraft 
pilot the four designations indicated, and, if otherwise correct, pay- 
ments of additional aviation pay will be passed to credit in the 
accounts of disbursing officers, where appointment and detail has 
been made as provided by the Executive order of June 27, 1932, and 
where the other conditions entitling to flight pay are shown to have 
been met. 


(B-18304) 


TRAVELING EXPENSES—ARMY OFFICERS—SHORE EXPENSES UPON 
TERMINATION OF TRAVEL-BY-TRANSPORT STATUS 


Where the travel-by-transport status of an Army officer was terminated upon 
arrival of the transport at a port of the United States due to suspected 
contagious disease, and travel to the officer's new station was completed 
by rail, he is not entitled to reimbursement for any shore expenses, such as 
subsistence, incurred between the date of debarkation and the date of depar- 
ture by rail for the new station. 
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mia rh mere General Elliott to Lt. Col. E. F. Ely, U. S. Army, October 


There has been considered your request of June 12, 1941, for de- 
cision whether payment is authorized on eight vouchers transmitted 
therewith, constituting the claims for actual subsistence expense dur- 
ing delay in San Francisco, Calif., of certain Army officers who 
arrived at San Francisco March 12, 1941, on the United States Army 
Transport Republic, but were not permitted to continue travel thence 
on the United States Army Transport Leonard Wood, because of 
physical disability. The Superintendent, Army Transport Service, 
Fort Mason, certified April 2, 1941, as follows: 

Passengers arriving at this port via USAT “Republic” and entitled to water 
transportation east bound were not allowed to board the USAT “Leonard 
Wood” until certified by the port surgeon. Every passenger ex “Republic” was 
required to show a negative reaction to a laboratory examination for the 
presence of the dysentery bacillus. Certain passengers showing positive reac- 


tions to above-mentioned test and lacking the port surgeon’s certificate were 
denied transportation on the transport in question. 


_ Maj. John M. Burdge, Jr., Field Artillery, United States Army, 
claims reimbursement of travel expenses incurred at San Francisco 
from March 12 to 23, 1941, in the sum of $47.70. He was placed 
on temporary duty at Headquarters Ninth Corps Area, effective 
March 23, 1941. Radiogram from The Adjutant General of the 
Army to the Commanding General, Ninth Corps Area, dated April 
1, 1941, authorized overland travel by rail to his new station, Fort 
Bragg, N. C. 

Maj. George E. Burritt, Field Artillery, United States Army, 
claims reimbursement of travel expense incurred at San Francisco 
from March 12 to 23, 1941, in the sum of $42.09. He was placed on 
temporary duty at Headquarters Ninth Corps Area, effective March 
23, 1941. Radiogram from The Adjutant General of the Army, to 
the Commanding General, Ninth Corps Area, dated April 1, 1941, 
authorized overland travel by rail to his new station, Fort Bragg, 
N. C. 

Capt. Carl R. Feldmann, Air Corps, United States Army, claims 
reimbursement of travel expenses incurred at San Francisco from 
March 12 to 21, 1941, in the sum of $33.75. His status from the last 
date above indicated to March 23, 1941, on which date it appears he 
was placed on temporary duty at Headquarters Ninth Corps Area, is 
not shown. Radiogram from The Adjutant General of the Army 
to the Commanding General, Ninth Corps Area, dated April 1, 1941, 
authorizes overland travel by rail to his new station, Bolling Field, 
D. C. 

Capt. Charles D. Hartman, Jr., Field Artillery, United States 
Army, claims reimbursement of travel expenses incurred at San 
. Francisco from March 12 to 22, 1941, in the sum of $32. Radiogram 
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from The Adjutant General of the Army, to the Superintendent, 
Army Transport Service, Fort Mason, dated March 25, 1941, author- 
ized overland travel by rail to his new station, Fort Benning, Ga. 

Capt. Frederick O. Hartel, Infantry, United States Army, claims 
reimbursement of travel expenses incurred at San Francisco from 
March 12 to 26, 1941, in the sum of $106.85. Radiogram from The 
Adjutant General of the Army to the Commanding General, San 
Francisco Port of Embarkation, dated March 26, 1941, authorized 
overland travel by rail to his new station, Camp Stewart, Ga. 

Maj. Adolphus R. McConnell, Air Corps, United States Army, 
claims reimbursement of travel expenses incurred at San Francisco 
from March 12 to 23, 1941, in the sum of $55.25. He was placed 
on temporary duty at Headquarters Ninth Corps Area, effective 
March 23, 1941. Radiogram from The Adjutant General of the 
Army to the Commanding General, Ninth Corps Area, dated April 
1, 1941, authorized overland travel by rail to his new station, Max- 
well Field, Ala, 

Capt. Selwyn D. Smith, Jr., Field Artillery, United States Army, 
claims reimbursement of travel expenses at San Francisco, from 
March 12 to 23, 1941, in the sum of $46.35. He was placed on tem- 
porary duty at Headquarters Ninth Corps Area, effective March 23, 
1941. Radiogram from The Adjutant General of the Army to the 
Commanding General, Ninth Corps Area, dated April 1, 1941, au- 
thorized overland travel by rail to his new station, Fort Bragg, N. C. 

Maj. Robert F. Travis, Air Corps, United States Army, claims 
reimbursement of travel expenses incurred at San Francisco from 
March 12 to 21, 1941, in the sum of $37.10. Radiogram from The 
Adjutant General to Captain (now Major) Travis, dated March 20, 
1941, authorized him to report to the Commanding General, Ninth 
Corps Area, for temporary duty awaiting sailing of first transport 
having available space. Radiogram from The Adjutant General of 
the Army to the Commanding General, Ninth Corps Area, dated 
April 1, 1941, authorized overland travel by rail to his new station, 
MacDill Field, Florida. 

It appears that the travel by these officers, commenced by transport 
from Honolulu on the United States Army Transport Republic, 
was scheduled to be continued from San Francisco to New York via 
the United States Army Transport Leonard Wood, and that under 
normal conditions these passengers would have been allowed to 
board the latter transport upon disembarking from the former, but 
due to an epidemic of dysentery on the Republic at the time of the 
vessel’s arrival at San Francisco no through passengers were per- 
mitted to board the connecting transport until certified as free from 
the disease by the Port Surgeon. The travel-by-transport status of 
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these officers having been terminated at San Francisco due to sus- 
pected disease which barred a continuation of such mode of trans- 
portation, and having been directed to proceed from that port by 
rail, their travel-by-transport status was terminated upon disem- 
barking from the Republic, and they are not entitled to any shore 
expenses at port of debarkation. Act of June 12, 1906, 34 Stat. 
246, 247, 10 U. S. Code 748. You are advised payment is not 
authorized on the vouchers which will be retained in this office. 


(B-20641) 
CLOTHING—UNIFORMS—FLEET RESERVE 


The right under title III, section 303, of the Naval Reserve Act of 1938 to an 
issue of uniforms, etc., upon first reporting for active duty in time of war 
or national emergency is limited to members of the components of the 
Naval Reserve mentioned in the heading of said title III, namely, the 
Organized Reserve, the Merchant Marine Reserve, and the Volunteer 
Reserve, and, therefore, members of the Fleet Reserve are not entitled to 
the issue of uniforms, etc., provided therein. 


Assistant Comptroller General Elliott to the Secretary of the Navy, October 22, 
1941: 


Reference is made to your letter of September 19, 1941, requesting 


decision on the question whether enlisted men of the Fleet Reserve 
(class F-2) of the Naval Reserve are “entitled to an issue of uni- 
forms upon first reporting for active duty in time of war or national 
emergency, in the same manner as now authorized to be issued to 
other enlisted members of the Naval Reserve under provisions of 
section 303 of the Naval Reserve Act of 1938 (52 Stat. 1181; 34 
U. 8. C., Supp. V, sec. 855 b) and instructions issued pursuant 
thereto, as set forth in article H-8705, Bureau of Navigation 
Manual.” , 

Section 303 of the Naval Reserve Act of 1938, is as follows: 

In time of peace midshipmen, merchant marine cadets, nurses, and enlisted 

men of the Naval Reserve may be issued articles of uniform, bedding, and 
equipment in accordance with regulations to be prescribed by the Secretary of 
the Navy: Provided, That upon first reporting for active duty in time of war 
or national emergency enlisted men of the Naval Reserve may be issued such 
additional articles as are required to give them the same outfit as is authorized 
for enlisted personnel of the Regular Navy upon first enlistment, and mid- 
shipmen, merchant marine cadets, and nurses shall be issued such additional 
articles as the Secretary of the Navy may prescribe. 
Section 1 of the same act abolished the Naval Reserve established 
under the act of February 28, 1925, 43 Stat. 1080, and created and 
established in lieu thereof a Naval Reserve consisting of the Fleet 
Reserve, the Organized Reserve, the Merchant Marine Reserve, and 
the Volunteer Reserve. Title III of the Naval Reserve Act of 1988, 
under which section 303 is included, is headed as follows: 
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“TITLE IlI-—PROVISIONS APPLICABLE ONLY TO THE ORGANIZED RESERVE, MERCHANT 
MARINE RESERVE, AND VOLUNTEER RESERVE” 

Certain opinions of the Judge Advocate General of the Navy and 
the Attorney General of the United States, which you deem pertinent 
to the question presented, are referred to in your letter as follows: 

* * * your attention is invited to the fact that the Judge Advocate General 
of the Navy, in an approved opinion dated March 31, 1941, stated that the 


caption of title III of the Naval Reserve Act of 1938 “cannot be given con- 


trolling effect as limiting the scope of explicitly worded enactments in the body 
of said title.” 

On this same point attention is further invited to an opinion rendered by 
the Attorney General to the Secretary of the Navy May 15, 1941, to the effect 
that there was no legal objection to the order of the Secretary of the Navy 
transferring an officer of the Fleet Reserve to the honorary retired list estab- 
lished by section 309 of the Naval Reserve Act of 1938. 


The subject of title III was enacted by the Congress with the other 
provisions of the act. It is possible that some provisions appearing 
in title III include members of the Naval Reserve other than members 
of the Organized Reserve, the Merchant Marine Reserve and the 
Volunteer Reserve; but the words enacted in defining the subject 
matter of title III must be given the effect clearly imported by the 
words used where they are restrictive, as here, and the particular 
provision eonsidered was intended to apply only to the Organized 
Reserve, Merchant Marine Reserve, and Volunteer Reserve. 

The enlisted men of the Fleet Reserve created by the Naval 
Reserve Act of 1938, all are men with at least four years’ prior serv- 
ice in the Regular Navy. The law authorizes the issuance of only 
one clothing outfit to an enlisted man of the Regular Navy, and 
when he has received that one outfit in his first enlistment he is 
not entitled to any further issuance of clothing at Government 
expense, regardless of the number of times he reenlists in the Reg- 
ular Navy, and section 303 of the act gives to the members included 
within its terms only “the same outfit as is authorized for enlisted 
personnel of the Regular Navy upon first enlistment.” The Chief 
of the Bureau of Navigation in his letter of September 10, 1941, 
which you forwarded, states that the regulations issued under the 
Naval Reserve Act of 1938 have not provided, and do not provide, 
for such an issue to any member of the Fleet Reserve. 

In the report of the Committee on Naval Affairs, House of Repre- 
sentatives (Rept. No. 2465, 75th Cong. 3d Sess.), the scope and 
purpose of section 303 of the Naval Reserve Act were explained as 
follows: 


Section 303 provides that enlisted members of the Organized Merchant Marine 
and Volunteer Reserves may be issued uniforms, bedding, and equipment as 
prescribed by the Secretary of the Navy. It is essentially the same as section 
13 of existing law (U.S. C., title 34, sec. 761; 43 Stat. 1083) except that instead 
of being given a complete new and additional outfit when first reporting for 
active duty in time of war, they are given only such additional items as are 
required to complete the outfit already furnished them. 
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In the light of the foregoing, it is not open to question that the 
restrictive provisions of the subject of title III of the act were 
intended to apply to section 303 appearing in that title, and that 
members of the Fleet Reserve are not entitled to an issue of uni- 
forms, etc., upon first reporting for active duty in time of war or 
national emergency. 

Your submission is answered accordingly. 


(B-20698) 


QUARTERS—RENTAL ALLOWANCE—DETERMINATION AS TO 
OCCUPANCY OF PUBLIC QUARTERS 


Quarters which were originally constructed by the War Department for housing 

military personnel and which have been transferred to the Interior Depart- 
ment, leased by it to the Welfare and Recreational Association of Public 
Buildings and Grounds, Inc., and then leased by such corporation to an 
Army officer, are not “public quarters” within the meaning of section 6 
of the act of June 10, 1922, as amended, and the officer is not precluded 
by reason of the occupancy of such quarters from receiving payment of 
the rental allowance provided in said section. 


Assistant Comptroller General Elliott to Col. W. M. Dixon, U. S. Army, October 
23, 1941: 
There has been received by first indorsement dated September 18, 
1941, your request for decision dated August 18, 1941, as to whether 
‘ you are authorized to make payment on a voucher transmitted there- 
with in favor of First Lt. Leonard Donald Mitchell, QMC-Res., United 
States Army, covering rental allowance for the period July 17 to 31, 
1941, while the officer was on active duty in accordance with paragraph 
134, Special Orders No. 154, War Department, dated July 3, 1941. 

It is reported that during the above period the officer occupied 
house No. 59, located at Fort Washington, Md., and your question is 
whether he is entitled to an allowance for quarters during such period. 
Attached to your request for decision is a letter dated August 8, 1941, 
signed by F. W. Hoover, General Manager, Welfare and Recreational 
Association of Public Buildings and Grounds, Inc., 1135 Twenty-first 
Street, NW., Washington, D. C., as follows: 

You are hereby advised that Lieutenant Leonard D_ Mitchell, U, S. A, is 
occupying house No. 59, located at Fort Washington, Maryland, under the pro- 
visions of a rental schedule developed by this association. 

You are further advised that the War Department has relinquished all its 
interest in Fort Washington and this association was requested by the Depart- 
ment of the Interior to maintain and rent the residences located there under an 
agreement dated March 13, 1941. All] this property was transferred to the 

of the Interior; however, so long as this association is responsible 

for its maintenance, no department of the Government has a right to assign 
allocate quarters te any of its personnel in lieu of commutation of quarters. 
role of this association is that of a rental agency which operates and main- 


tains a certain area of Fort Washington under policies formulated by it. All 
rents are due and payable to the Association. 
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Lieutenant L. D. Mitchell rented house No. 59 under the provisions of a lease 
at a rental of twenty dollars per month, plus the cost of heating, lighting, and 
water. His status as a tenant is the same as any civilian employe of the Gov- 
ernment living in the fort. 


Section 6 of the act of June 10, 1922, as amended by section 2 of the 
act of May 31, 1924, 43 Stat. 250, provides in part: 


No rental allowance shall accrue to an officer, having no dependents, while he 
is on field or sea duty, nor while an officer with or without dependents is as- 
signed as quarters at his permanent station the number of rooms provided by 
law for an cfficer of his rank or a less number of rooms in any particular case 
wherein, in the judgment of competent superior authority of the service con- 
cerned, a less number of rooms would be adequate for the occupancy of the 
officer and his dependents, 


Section 3 of the act of May 29, 1930, 46 Stat. 484, provides: 


Whenever the use of the Forts Washington, Foote, and Hunt, or either of them, 
is no longer deemed necessary for military purposes they shall be turned over 
to the Director of Public Buildings and Public Parks of the National Capital, 
without cost, for administration and maintenance as a part of the said George 
Washington Memorial Parkway. 


Section 2 of the act of December 22, 1928, 45 Stat. 1070, 40 U. S. C. 
72b, provides as follows: 

The Director of Public Buildings and Public Parks of the National Capital 
is authorized, subject to the approval of the National Capital Park and Planning 
Commission, to lease, for a term not exceeding five years, and to renew such lease, 
subject to such approval, for an additional term not exceeding five years, pend- 
ing need for their immediate use in other ways by the public, and on such terms 
as the director shall determine, land or any existing building or structure on 
land acquired for park, parkway, or playground purposes. 

While it is not stated in your request for decision this office has 
been advised informally that Fort Washington, Md., was transferred 
to the Department of the Interior on August 12, 1940. From records 
available here it is disclosed that certain buildings at Fort Washing- 
ton, including building No. 59, apparently the house occupied by 
Lieutenant Mitchell, were leased by the Department of the Interior 
to the Welfare and Recreational Association of Public Buildings and 
Grounds, Inc., designated in the lease as the operator. The agreement 
was entered into March 13, 1941, and authorizes the Operator during 
the term of 5 years from January 1, 1941, with the option of renewal 
for 5 years under certain circumstances 

(a) To establish and operate in the Government-owned buildings and/or in 
such buildings as may be constructed by the operator and on any other assigned 
areas in the Fort Washington Area, Md., the facilities for housing on an ap 
propriate rental or other basis, the sale of meals, lunches, groceries, magazines, 
books, postcards, photographs, souvenirs, confectionery, ice cream, drinks, cigars, 


cigarettes, tobacco, and such other items or services as are necessary in the 
judgment of the Secretary for the convenience of the visitors. 


In article III of the agreement the operator agrees: 


(b) That it will assume responsibility for the maintenance of the buildings 
and grounds turned over to it, the water pumping plant, the electrical layout 
within the area in which the buildings leased are located (particularly exclud- 
ing the maintenance or replacement of the cables carrying current under the 
Potomac River) and the removal from the buildings covered by the lease of 
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trash, garbage and ashes. It is understood and agreed that the operator will 
be responsible for all maintenance within the area shown on hatched lines 
on Plan No. 117.8-56, attached hereto and incorporated herein by reference. 

(c) That it will pay for the current used in lighting the roadways of the 
reservation and in pumping water to the reserve tanks. 

(d) That it will pay or cause to be paid to the Secretary at his office in the 
City of Washington, D. C., or to such person and at such place as he may 
designate, within ninety days after the 3lst day of December of each year 
during the term of this contract, the sum of one hundred dollars ($100), which 
shall be regarded as an expense for the year for which it is due, and a further 
sum to be ascertained as follows: 

1, The operator shall be allowed, and it is hereby granted annually, a priority 
of net profits amounting to six percent (6%) of the value of its investment (as 
hereinafter defined). 

If the amount of said annual priority shall not have been earned in any year 
through the net profits, the amount of the unearned priority shall be cumulative 
and shall be applied against the net profits of succeeding years, but neither the 
earned priority nor the unearned priority shall bear interest. 

2. In any calendar year of the term of this contract in which the annual net 
profits for such year (as herein defined) shall exceed said six percent (6%) 
priority to the operator, plus all accumulations of unearned priority for prior 
years, if any, the operator shall pay to the Secretary fifty per centum (50%) 
of such excess; such payment to the Secretary to be made within 90 days after 
the 31st day of December of each year. 

* * . = * * * 

(f) That no charges or rents shall be demanded or received from any person 
by or on behalf of the operator for any accommodation or service furnished 
or rendered by it or for any thing or article sold by it, except in accordance 
with a tariff or schedule approved by the Secretary, who shall have the power, 
from time to time, to make such alterations and modifications in such schedule 
or tariff as he may see fit, not inconsistent with a reasonable profit on the 
investment of the operator. 

om ~ ~ ” * * - 

(j) That upon the termination of this lease it will vacate the premises and 
return them to the Secretary together with any and all Government equipment 
used by it in substantially the same condition in which they were received, ordi- 
nary wear and tear and damage by the elements excepted. 


Although the quarters occupied by Lieutenant Mitchell were un- 
doubtedly constructed with public funds for the purpose of housing 
‘military personnel, it is evident from the foregoing that the Congress 
has authorized the Secretary of War to transfer such quarters to the 
Department of the Interior, that the Department of the Interior is 
authorized by law to lease such quarters, and that pursuant to such 
authority the quarters were leased to a corporation. By the terms 
of the lease the corporation is authorized to lease the quarters covered 
thereby to other parties for a rental approved by the Secretary of 
the Interior, and it is from such corporation that Lieutenant Mitchell 
has obtained the quarters occupied by him. The relationship between 
the officer and the corporation appears to be a landlord-tenant rela- 
tionship. In view of all these facts the officer did not occupy public 
quarters within the meaning of section 6 of the act of June 10, 1922, 
supra, during the period covered by the voucher and you are author- 
ized to make payment thereon if otherwise correct. The voucher is 
returned herewith. 
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(B-20906) 


GRATUITIES—SIX MONTHS’ DEATH—ARMY ENLISTED MEN—INCLU- 
SION OF ADDITIONAL PAY UNDER ACT AUGUST 18, 1941 


In the case of an enlisted man of the Regular Army who dies after the effective 
date of the act of August 18, 1941, the additional $10 per month which is 
payable under section 8 (a) of the said act to an enlisted man when his 
total military service exceeds twelve months should be included in the 
computation of the 6 months’ death gratuity pay authorized by the act of 
December 17, 1919. 


Assistant Comptroller General Elliott to Col. W. M. Dixon, U. S. Army, October 
23, 1941: 


There has been received by indorsement of October 1, 1941, your 
letter of September 27, 1941, requesting decision whether you are 
authorized to pay a voucher submitted therewith in favor of Gladys 
Zarling, wife of Julius Zarling, No. R-1015180, deceased, late master 
sergeant, Field Artillery School Detachment (W), United States 
Army, for $1,005, represented as equal to the pay of the deceased for 
six months, act of December 17, 1919, 41 Stat. 367. 

You state that the amount shown in the computation of the six 
months’ gratuity on the voucher includes $10 additional per month 
under the act of August 18, 1941, 55 Stat. 626, Public Law 213, 77th 
Congress; that you are in doubt as to whether the $10 additional pay 
is authorized to be included in the computation of the six months’ 
gratuity. 


The act of December 17, 1919, provides: 


That hereafter, immediately upon official notification of the death from 
wounds or disease, not the result of his own misconduct, of any officer or 
enlisted man on the active list of the Regular Army or on the retired list 
when on active duty, the Quartermaster General of the Army shall cause to 
be paid to the widow, and if there be no widow to the child or children, and 
if there be no widow or child to any other dependent relative of such officer 
or enlisted man previously designated by him, an amount equal to six months’ 
pay at the rate received by such officer or enlisted man at the date of his 
death. The Secretary of War shall establish regulations requiring each officer 
and enlisted man having no wife or child to designate the proper dependent 
relative to whom this amount shall be paid in case of his death. Said amount 


shall be paid from funds appropriated for the pay of the Army. [Italics 
supplied. ] 


The act of August 18, 1941, 55 Stat. 627, provides: 


Sec. 8(a) Any person inducted into the land or naval forces of the United 
States for active training and service, under section 3(b) of the Selective 
Training and Service Act of 1940 shall, in addition to the amounts otherwise 
payable to such person with respect. to such training and service, be entitled 
to receive the sum of $10 for each month of such training and service in excess 
of twelve. The provisions of this section shall also apply (1) to any enlisted 
personnel of the National Guard of the United States or of any other reserve 
component of the Army of the United States ordered into the active military 
service under the authority of Public Resolution, Numbered 96, approved 
August 27, 1940, or section 37a of the National Defense Act of 1916, as amended, 
for any such service so rendered by any such personnel in excess of twelve 
months, and (2) to any enlisted personnel of the Regular Army for each month 
of military service rendered by him after the date of enactment of this joint 
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resolution, and after his total military service (rendered before or after such 
date) exceeds twelve months. 

(b) The provisions of this section shall be applicable only during the period 
of the unlimited emergency declared by the President on May 27, 1941. 


The act of December 17, 1919, provides that the widow of an en- 
listed man on the active list of the Regular Army whose death from 
wounds or disease is not the result of his own misconduct shall re- 
ceive an amount equal to 6 months’ pay at the rate he was receiving 
at the time of his death. Section 8 (a) of the act of August 18, 
1941, states specifically that the provision for payment of the sum of 
$10 is in addition to the amounts otherwise payable and shall apply 
to any enlisted personnel of the Regular Army for each month of 
military service rendered by him after the date of enactment of the 
act and after his total military service (rendered before or after such 
date) exceeds 12 months. 

Mr. Healey stated in the House of Representatives August 12, 
1941, in explanation of an amendment offered by him to House Joint 
Resolution No. 222, which was finally enacted as paragraph 8 (a) 
of the act of August 18, 1941, as follows: 


* * * In simple language, the amendment provides that every man in 
the Army, after he has completed 12 months’ service, from there on during this 
emergency will have added to his pay $10 a month. It is uniform and affects 
every enlisted man in the Army, National Guard, selectees, Reservists, and Reg- 
ular Army alike. It is uniform as to all. (Volume 16, page 7221, Congressional 
Record, 77th Congress, 1st Session.) 


The additional sum of $10 per month authorized by the statute is 
an item of pay additional to the amounts otherwise payable, and 
should therefore be included in the computation of the six months’ 
death gratuity pay in the case of an enlisted man of the Regular 
Army who dies on or after August 19, 1941, the other requirements 
of the statute having been met. 14 Comp. Dec. 851; 21 id. 848. The 
voucher, which is returned herewith, may be paid by you, if otherwise 
correct. 


(B-21190) 
BIDS—MISTAKES—EXTENT OF RELIEF 


Where a bidder, through bona fide error which should have been apparent to the 
contracting officer, reversed its intended bid prices on items 2 and 8 of the 
invitation, resulting in the acceptance of its bid on item 3 and the re- 
jection of its bid on item 2, payment may be made on the accepted bid for 
item 3 in the amount of the next lowest correct bid, but there should be 
deducted from such payment the difference between the bidder’s intended 
bid price on item 2—which would have been accepted but for the error— 
and the slightly higher price paid under the accepted bid on that item. 


Comptroller General Warren to the Secretary of the Treasury, October 24, 1941: 
I have your letter of October 10, 1941, as follows: 


Reference is made to Contract No. T22cg-1747 with Swift & Co., Baltimore, Md. 
The contractor claims that an error occurred in submitting its bid of $.1510 
per pound on item 8 alleging that it intended to bid $.2285 per pound on this 
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item; and that an error occurred in submitting its bid of $.2285 per pound on 
item 2, alleging that it intended to bid $.1510 per pound on this item, 
The following is an abstract of the bids received on items 2 and 3: 

Item 8 
Swift & Co \ 0. 1510 
Armour & Co. of Delaware , . 2192 
Consolidated Beef & Provision Co i . 2189 
Wm. Schluderberg-T. J. Kurdle Co . 2280 
Albert F. Goetze, Inc ‘ No bid 


If Swift & Co. had bid as it alleges it intended to bid, award on item 2 
would have been made to Swift & Co. rather than to Armour & Co. of Dela- 
ware (see contract No. T22cg-1746) and award on item 3 would have been 
made to Consolidated Beef & Provision Co. (see contract No. T22cg—1749), 
rather than to Swift & Co. 

There are enclosed a letter dated August 20, 1941, from Swift & Co. to the 
Coast Guard and a letter dated August 25, 1941, from the contracting officer’s 
representative to Coast Guard Headquarters. 

Your decision is requested. 


The letter of August 20, 1941, from Swift & Co. is as follows: 


Referring to proposals opened 10 a. m. August 19, covering supplies for 
September and October 1941, we had an error in inserting figures on items 
Nos. 2 and 3 and we wish you would amend our proposal to read: 

Item No. 2, forequarters, ty I, fresh chilled, 50,000 pounds at .1510 instead 
of .2285. 

Item No. 3, hindquarters, ty II, fresh frozen, 30,000 pounds at .2285 instead 
of .1510. 


The letter of August 25, 1941, from the contracting officer’s 
representative is as follows: 


Herewith contract with Swift & Co. covering food supplies for September 
and October, also letter from this company stating that they had made an 
error in their bid. They did not discover the error until after bids were 
opened and accepted. They had two men present at the opening, neither of 
whom offered any objection at the time. These men made the usual abstracts of 
bids received. There was nothing to put us on notice that a seeming error was 
made. Meat dealers frequently find themselves overstocked on certain items 
and bid to move it. I could see no way out of it except to bulletin it as bid; 
the G. A. O. is open to them for a claim but: I enclose also copy of bulletins. 

I know of no other way in which to handle the matter. 


The bids on which the contracts mentioned in your letter were 
based show that the following prices were received on beef, quarters: 


Consolidated 
Armour & | Beet & Provis-| Swift & Co. 
, ion Co. 


1—Hindquarters Lb $0. 2182 $0. 2235 
2—Forequarters . 1542 . 1573 . 2285 
. 2189 . 1510 


- 1598 1560 


Thus Armour & Co. and the Consolidated Beef & Provision 
Co. both quoted higher prices for hindquarters, items 1 and 3, than 
for forequarters, items 2 and 4, Your letter shows that William 
Schluderberg-T. J. Kurdle Co., also, quoted a higher price for hind- 
quarters than for forequarters. Swift & Co., however, quoted a lower 
price for hindquarters under item 1 than for forequarters under item 2, 
and also quoted lower price for hindquarters under item 3 than for 
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forequarters under item 4. Furthermore, the quotations of Swift & 
Co. on items 2 and 8 are both out of line with the other quotations re- 
ceived on said items, whereas the quotations alleged to have been in- 
tended are in line with the prices quoted by the other bidders thereon. 
Under these circumstances, Swift & Co. should have been asked to 
verify its bid before any awards were made. 

It is apparent that a bona fide error was made by Swift & Co. in 
its bid, in that the prices for items 2 and 3 were reversed, as alleged. 
Consequently, the company is entitled to receive payment for deliver- 
ies under item 3 in an amount not to exceed the lowest correct bid 
received on said item, which appears to be $0.2189 per pound. How- 
ever, since the contract on item 2 was awarded to Armour & Co. at 
the rate of $0.1542 per pound, whereas but for the error in bid of 
Swift & Co. award as to this item would have been made to the latter 
company at the rate of $0.1510 per pound, the Government should 
receive credit for the difference between $0.1542 per pound and $0.1510 
per pound. Therefore, in the event payment for item 3 has not been 
made to Swift & Co., payment is authorized to be made therefor in 
an amount not to exceed the bid of the Consolidated Beef & Provision 
Co. in the amount of $0.2189 per pound less the difference between 
the bid of Armour & Co. on item 2, in the amount of $0.1542 per 
pound, and the intended bid of Swift & Co. thereon, in the amount 
of $0.1510 per pound, on such quantity of meat as is delivered under 
item 2. The voucher covering such payment should contain a ref- 
erence to this decision. If payment has been made for item 8 at the 
price of $0.1510 per pound, a voucher for the additional amount 
claimed may be forwarded to this office for settlement as a claim, in 
which event the claim should be accompanied by a report showing 
the number of pounds of meat delivered and accepted under item 2 
in order that the above-mentioned credit may be taken in the settle- 
ment and the letter transmitting the claim should refer to this de- 
cision. 

The letter of August 20, 1941, from Swift & Co., and the letter of 
August 25, 1941, are returned herewith. 


(B-21260) 
TELEGRAMS—EVIDENCE REQUIREMENTS FOR PAYMENTS 


The originals of telegraph messages transmitted should be furnished in support 
of claims for such service. 

The original of a telegraph message which should be furnished in support of 
a voucher covering payment for such service is the “transmission copy,” 
that is, the copy showing the company’s notations with respect to the 
time filed, the number of words paid for, ete., whether such copy be a 
Srneptitinn earbon copy, a “ribbon” copy, or whether it be written in long 
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Comptroller General Warren to Lt. Col. H. M. Denning, U. S. Army, October 25, 
1941: 

I have your letter of August 21, 1941, forwarding for “direct set- 
tlement,” voucher in favor of the Western Union Telegraph Co., for 
$82.80, submitted for the reason that the copies of the telegrams 
filed in support of the voucher are not considered to be originals. 
The chief of finance, in forwarding your letter, requested that it be 
considered a request for an advance decision. 

It is a well-established accounting practice of the General Account- 
ing Office to require in support of claims for telegraph service the 
originals of the messages transmitted. 22 Comp. Dec. 26; 4 Comp. 
Gen. 860; 14 id. 825; A~71677, August 12, 1937. However, confusion 
frequently arises as to what constitutes an original within this rule. 
The basic reason for the requirement that the original be filed is to 
insure that the charges for transmission were correctly computed for 
the services actually rendered and to prevent duplicating payment 
of such charges. This is best accomplished by accompanying the 
voucher with the copies of the telegrams used for transmission, show- 
ing thereon the company notations with respect to the time filed, the 
number of words paid for, etc., such copies being commonly referred 
to as transmission or wire copy. It is immaterial for audit pur- 
poses whether the transmission or wire copies be written in long 
hand or consist of carbon copies; on the other hand, a ribbon copy 
not showing the transmission data would be of little, if any, use in 
auditing the charges. 

In connection with the present matter as the copies of the messages 
attached to the voucher of the Western Union Telegraph Co., dated 
August 21, 1941, in the amount of $82.80, appear to be the transmission 
or wire copies, payment of the voucher, which is returned with 'related 
papers, is authorized, if otherwise correct, notwithstanding that some 
of the copies are carbon copies. 


(B-19904) 


PAY—ADDITIONAL—OVER TWELVE MONTHS’ SERVICE—REGULAR 
ARMY RESERVISTS AND PHILIPPINE SCOUTS 


A Regular Army reservist ordered into the active military service under author- 
ity of Public Resolution No. 96 of August 27, 1940, must have 12 months’ 
active military service under authority of said public resolution—as dis- 
tinguished from the military service which may be counted in the case of 
enlisted personnel of the Regular Army—before he is entitled to the $10 - 
per month additional pay authorized by section 8 (a) of the Service Exten- 
sion Act of 1941, but it is immaterial whether the 12 months’ service be 
a before or after August 18, 1941, the date of approval of the latter 
act. 

In view of the provisions of the act of May 10, 1926, with respect to the pay 
and allowances of Philippine Scouts, it is discretionary with the Secretary 
of War to provide for additional pay for them under the conditions and 
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limitations fixed for enlisted personnel of the Regular Army by section 8 
of the Service Extension Act of 1941, authorizing $10 per month additional 
pay for each month of service in excess of 12, and the Secretary may fix 
the monthly rate of such additional pay at any amount not exceeding $10. 


Assistant Comptroller General Elliott to the Secretary of War, October 27, 1941: 
Reference is made to your letter of October 7, 1941, as follows: 


Questions have arisen with respect to the status of members of the Regular 
Army Reserve, called to active duty, and the Philippine Scouts in connection 
with the pay increase authorized by Section 8 of the Service Hxtension Act of 
1941, approved August 18, 1941 (Public Law 213, 77th Congress), on which 
your decision is respectfully requested. 

Section 8 of the Act of August 18, 1941, supra, provides as follows: 

“(a) Any person inducted into the land or naval forces of the United States 
for active training and service, under section 3 (b) of the Selective Training 
and Service Act of 1940 shall, in addition to the amounts otherwise payable 
to such person with respect to such training and service, be entitled to receive 
the sum of $10 for each month of such training and service in excess of twelve. 
The provisions of this section shall also apply (1) to any enlisted personnel of 
the National Guard of the United States or of any other reserve component of 
the Army of the United States ordered into the active military service under the 
authority of Public Resolution Numbered 96, approved August 27, 1940, or sec- 
tion 37a of the National Defense Act of 1916, as amended, for any such serv- 
ice so rendered by any such personne} in excess of twelve months, and (2) 
to any enlisted personnel of the Regular Army for each month of military 
service rendered by him after the date of enactment of this joint resolution, 
and after his total military service (rendered before or after such date) ex- 
ceeds twelve months. 

“(b) The provisions of this section shall be applicable only during the period of 
the unlimited emergency declared by the President on May 27, 1941.” 

The act of April 25, 1988 (52 Stat. 221), authorizing the organization of the 
Regular Army Reserve, provides in part as follows: 

“Under such regulations as the President may prescribe there shall be or- 
ganized and maintained as a part of the Regular Army and in addition to the 
authorized strength thereof otherwise provided a Regular Army Reserve.” 

Section 1 of Public Resolution No. 96, 76th Congress, approved August 27, 
1940 (54 Stat. 858), provides as follows: 

“That during the period ending June 30, 1942, the President be, and is hereby, 
authorized from time to time to order into the active military service of the 
United States for a period of twelve consecutive months each, any or all mem- 
bers and units of any or all reserve components of the Army of the United 
States (except that any person in the National Guard of the United States 
under the age of 18 years so ordered into the active military service shall be 
immediately issued an honorable discharge from the National Guard of the 
United States), and retired personnel of the Regular Army, with or without 
their consent, to such extent and in such manner as he may deem necessary 
for the strengthening of the national defense: Provided, That the members and 
units of the reserve components of the Army of the United States ordered into 
active Federal service under this authority shall not be employed beyond the 
limits of the Western Hemisphere except in the territories and possessions of 
the United States, including the Philippine Islands.” 

With reference to the Regular Army Reserve, decision is requested as to 
whether members of the Regular Army Reserve ordered into active military 
service under the authority of Public Resolution No. 96, approved August 27, 
1940 (54 Stat. 858), may, in computation of the 12 months’ service under the 
act of August 18, 1941, supra, count military service rendered before and after 
the date of the act as provided for in the case of enlisted personnel of the 

-Regular Army, or should they count only the 12 months’ service rendered after 
induction as provided for enlisted personnel of the National Guard of the 
United States or of any other reserve component of the Army of the United 
States, 

With reference to the Philippine Scouts, decision is requested as to whether 
they are a component of the Regular Army and, as such, are entitled to the 
additional $10 per month as authorized by the act of August 18, 1941, supra, 
or in any lesser amount fixed by the Secretary of War as authorized by the 
act of Feb. 2, 1901, as amended (44 Stat. 496; U. S. C. 10-334). 
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Section 30 of the act of June 3, 1916, 39 Stat, 187, as amended by 
section 30 of the act of June 4, 1920, 41 Stat. 775, and the act of 
April 25, 1938, 52 Stat. 221 (10 U. S. C. A. 343), is as follows: 


The Regular Army Reser've.—Under such regulations as the President may 
prescribe there shall be organized and maintained as a part of the Regular 
Army and in addition to the authorized strength thereof otherwise provided 
a Regular Army Reserve. Any person who has served in the Regular Army and 
who has been honorably discharged therefrom, and who is less than thirty-six 
years of age may, under regulations prescribed by the President, be reenlisted 
for the Regular Army Reserve. Each soldier thus reenlisted shall be entitled 
to receive, during each year of his service in the Regular Army Reserve, an 
enlistment allowance of $24 per annum payable in installments under such regu- 
lations and conditions as the President may prescribe. Service in the Regular 
Army Reserve not on active duty shall confer no right to pay, longevity pay, 
retirement or retired pay, or any other emoluments upon members thereof 
except as provided in this section; and members of the Regular Army Reserve 
shall become entitled to pensions only due to disability incurred while on active 
duty in the service of the United States. Active duty for such purposes shall 
be deemed to begin on the date of acceptance for such duty following compli- 
ance with the order to report for active duty and shall terminate when re- 
lieved or discharged from such duty. Members of the Regular Army Reserve 
may be ordered to active duty only in case of emergency declared by the Presi- 
dent and when so ordered shall be furnished transportation and subsistence 
allowances at Government expense from their homes within the conti- 
nental limits of the United States or its possessions to points where 
ordered to report for active duty. In addition, if found qualified and 
accepted for active duty following such order they shall receive a sum 
at the rate of $3 per month for each month they have been enlisted 
in the Regular Army Reserve but not to exceed $150. While on active duty 
they shall have the same status and receive only the same pay and allowances 
provided by law for enlisted men of the active Regular Army of like grade and 
length of service. In computing length of service for pay purposes, time 
spent on active duty only will be counted. Within six months after the termi- 
nation of an emergency declared by the President, they shall be placed in an 
inactive status or discharged, whichever is appropriate. 

Members of the Regular Army Reserve shall be subject to military law only 
from the date they are required to obey an order to report for active duty. 


Section 1 of the National Defense Act, 48 Stat. 153, 10 U. S. C. 
2, provides: 

That the Army of the United States shall consist of the Regular Army, the 
National Guard of the United States, the National Guard while in the service 


of the United States, the Officers’ Reserve Corps, the Organized Reserves, 
and the Enlisted Reserve Corps. 


From a reading of section 30, supra, in its entirety it is clear 
that the Regular Army Reserve, although a reserve of the Regular 
Army, is also a reserve component of the Army of the United States 
within the meaning of section 8 of the Service Extension Act of 
1941, 55 Stat. 627, and that members of the Regular Army Reserve 
are not members of the Regular Army within the meaning of that 
part of the said section 8 which extends the benefit of the section 
to “enlisted personnel of the Regular Army.” Furthermore, since 
your first question relates to “members of the Regular Army Re- 
serve ordered into active military service under the authority of 
Public Resolution No. 96, approved August 27, 1940,” and since 
Public Resolution No. 96, 54 Stat. 858, authorizes the President to 
order into the active military service of the United States “any or all 
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members and units of any or all reserve components of the Army 
of the United States,” it appears that administratively it has been 
recognized that members of the Regular Army Reserve are members 
of a reserve component of the Army of the United States. 

Under the terms of section 8 of the Service Extension Act of 1941, 
supra, any enlisted personnel “of the National Guard of the United 
States or of any other reserve component of the Army of the United 
States ordered into active military service under the authority of 
Public Resolution Numbered 96, approved August 27, 1940,” is en- 
titled to receive $10 for each month of “any such service so rendered 
by any such personnel in excess of 12 months.” (Italics supplied.) 
In other words, the statute provides that reserve personnel rendering 
active military service ordered under Public Resolution No. 96, 
shall, after rendering 12 months of such service, be paid an addi- 
tional $10 for each month of such service in excess of 12 months. 

Accordingly, a Regular Army reservist ordered into the active 
military service under authority of Public Resolution No. 96, ap- 
proved August 27, 1940, must have had 12 months of active military 
service under authority of the said Public Resolution before he is 
entitled to the additional pay authorized by section 8(a) of the 
Service Extension Act of 1941, but it is immaterial whether the 12 
months’ service was rendered before or after August 18, 1941, the 
date of approval of the Service Extension Act of 1941. 

Your second question relates’ to the effect of section 8 of the 
Service Extension Act of 1941 on the pay and allowances of Philip- 
pine Scouts. Section 36 of the act of February 2, 1901, 31 Stat. 757 
(see 10 U. S. C. 834), provided, in part, as follows: 

That when in his opinion the conditions in the Philippine Islands justify 
such action the President is authorized to enlist natives of those islands for 
service in the Army, to be organized as scouts, with such officers as he shall 
deem necessary for their proper control, or as troops or companies, as author- 
ized by this act, for the Regular Army. The President is further authorized, 
in his discretion, to form companies organized as are companies of the Regu- 
lar Army, in squadrons or battalions, with officers and non-commissioned of- 
ficers corresponding to similar organizations in the cavalry and infantry 
Tene * The pay, rations, and clothing allowances to be authorized for the 


enlisted men shall be fixed by the Secretary of War, and shall not exceed 
those authorized for the Regular Army. 


Section 36 was amended by the act of May 10, 1926, 44 Stat. 496, 
as follows: 


That the last sentence of the second paragraph of section 36 of the act en- 
titled “An act to increase the efficiency of the permanent Military Bstablish- 
ment of the United States,” approved February 2, 1901 (Thirty-first Statutes 
at Large, page 757), be, and the same is hereby amended to read as follows: 

“The pay and allowances of whatever nature and kind to be authorized 
for the enlisted men of the Philippine Scouts shall be fixed by the Secretary 
of War and shall not exceed or be of other classes than those now or which 
may hereafter be authorized by law for enlisted men of the Regular Army: 
Provided, That payments of travel pay and of commutation of quarters, heat, 





DECISIONS OF THE COMPTROLLER GENERAL 369 


and light heretofore made to enlisted men of the Philippine Scouts, if not in 
excess of thdse authorized at the time for enlisted men of the Regular Army, 
be, and the same are hereby validated: And provided further, That any such 
payments of travel pay and commutation of quarters, heat, and light which 
have been collected back from enlisted men of the Philippine Scouts to whom 
originally paid shall be refunded to them.” 


In view of the provisions of the act of May 10, 1926, 10 U. S. C. 
334, it is discretionary with the Secretary of War to provide for 
additional pay for Philippine Scouts under the conditions and 
limitations fixed for enlisted personnel of the Regular Army by sec- 
tion 8 of the Service Extension Act of 1941, and the Secretary may 
fix the monthly rate of such pay at any amount not exceeding $10. 


(B-20925) 
COMPENSATION—WITHIN-GRADE PROMOTIONS—ELIGIBILITY; ETC. 


The tenure of employment of the individual employee under the terms of any 
applicable law, or under the terms and conditions of his appointment or 
contract of employment must control in determining whether the employee 
occupies a “permanent” or “temporary” position within the meaning of 
the within-grade salary-advancement statute of August 1, 1941, and the 
President’s regulations thereunder. 

Any appointment or employment made under a civil-service rule or regula- 
tion specifically designating an appointment as “temporary” constitutes a 
position “designation as temporary by law” within the meaning of the 
President’s regulations under the uniform within-grade salary-advancement 
statute of August 1, 1941, defining “permanent positions” as including “all 
positions except those designated as temporary by law and those estab- 
lished for definite periods of 6 months or less.” 

If the civil-service rules or regulations do not specifically designate an appoint- 
ment as “temporary,” and the tenure of the appointment or employment is 
not otherwise designated as temporary by law or limited by the terms and 
conditions of the appointment or contract of employment to a period of 6 
months or less, the employee should be regarded as occupying a “permanent 
position” within the meaning of the uniform within-grade salary-advance- 
ment statute of August 1, 1941, and the President’s regulations thereunder. 
The President’s definitions of “permanent position” under the statute, 
supra, and under the annual and sick leave statutes, distinguished. 

1 employee should be regarded as occupying a “permanent position” within 
the meaning of the uniform within-grade salary-advancement statute of 
August 1, 1941, and the President’s regulations thereunder, during the 
period between the time his position is covered into the competitive classi- 
fied civil service and the time he qualifies or fails to qualify under section 
6 of civil-service rule II for a competitive classified civil-service status in 
such position, since neither the said rule nor any other law or regulation 
designates such interim services as being under a temporary appointment. 
employee serving under a probationary appointment of 6 months or less 
pursuant to section 2 (c) of rule VII, as amended, of civil-service rules and 
regulations is not occupying a “permanent position” within the meaning 
of the uniform within-grade salary-advancement statute of August 1, 1941, 
and the President’s regulations thereunder, but an employee serving under 
a probationary appointment of more than 6 months is occupying a “per- 
manent position” and entitled to the benefits of the statute if its other 
requirements are met, even though a current civil-service rule denies pro- 
motions during a probationary period. 

A reduction in salary during the prescribed period that an employee must serve 
without an “equivalent increase in compensation” in order to be eligible 
for a within-grade salary advancement under the act of August 1, 1941, has 
no effect on the employee’s eligibility to the increase, and where the re- 
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duction follows a prior increase in salary, the said prescribed period con- 
tinues to run from the effective date of the prior increase. 

A restoration in compensation after a reduction is an “equivalent increase in 
compensation from any cause” within the meaning of the act of August 1, 
1941, providing for uniform within-grade salary advancements, and the 
President’s regulations thereunder, and the prescribed period that the 
employee must serve without such an equivalent increase in order to be 
eligible for a salary advancement under the act begins to run from the 
date of the restoration. 

In computing the prescribed period that a per annum employee occupying a 
position within the scope of the within-grade salary-advancement provi- 

sions of the act of August 1, 1941, must serve in order to be eligible for a 
salary advancement under the act, prior service in a position for which 
the compensation is fixed on a per diem “when actually employed” basis may 
be counted, if the conditions as to continuity of service, etc., prescribed by 
the President’s regulations under the act have been met. 
administrative error in not granting an employee a within-grade salary ad- 
vancement pursuant to the act of August 1, 1941, may not defeat or delay 
the right of the employee to the advancement on and after the beginning 
of any quarter he became qualified and entitled thereto, and administrative 
action retroactively correcting the error is not to be regarded as a retro- 
actively effective promotion such as is prohibited under the general rule 
applicable to promotions. 

An employee paid on an annual basis who, at the beginning of a quarter, oc- 
cupies a permanent part-time position (fractional part of a year) within 
the scope of the compensation schedules fixed by the Classification Act is 
entitled to a within-grade salary advancement under the act of August 1, 
1941, if he has had the prescribed length of service without an equivalent 
increase in compensation, computed, with regard to intervening non-pay 
status or absence on furlough or leave without pay, in accordance with 
sections 2 (c) and (d) of the President’s regulations promulgated pursuant 
to the statute, and if he is otherwise qualified under the terms and con- 
ditions of the statute. 

If an employee resigned or was separated from a permanent position effective 
on October 1, 1941, from and after which date the first within-grade salary 
advancements under the act of August 1, 1941, are payable, he should not 
be considered for a promotion under the act, as of that date, but if the 
employee's separation was not effective until after October 1, 1941, he should 
be considered for promotion for the period from October 1, 1941, to the date 
he is separated. 

An employee who is on leave of absence without pay on October 1, 1941, the 
effective date of the first within-grade salary advancements under the act 
of August 1, 1941, should be given the salary increase for record pur- 
poses—payment to be made if and when he returns to a pay status—provided 
all other requirements for the increase are met. 

An employee who, during the 18 months’ period prior to October 1, 1941, was 
transferred from a field grade 8, $1,000, position in “the States” to 
a field grade 9, $2,000, position in Alaska where positions are administra- 
tively allocated one grade higher than similar positions in the States 
has received an “equivalent increase in compensation” within the mean- 
ing of the act of August 1, 1941, providing for uniform within-grade 
salary advancements, and, therefore, he is not entitled to a promotion as 
of October 1, 1941, under the act. 


Comptroller General Warren to the Secretary of the Interior, October 27, 1941: 
I have your letter of October 1, 1941, as follows: 


Some questions have arisen as to the interpretation to be placed upon the 
provisions of the Act of August 1, 1941, Public Law 200, 77th Congress, to 
amend the Classification Act of 1923, as amended. This law provides under 
certain circumstances for within-grade salary increases for all employees, with 
specified exceptions and limitations, compensated on a per annum basis and 
occupying permanent positions within the scope of the compensation schedules 
fixed by the Act. The principal question involved is whether the nature 
of the position is controlling, that is whether it is permanent or temporary 
as defined in Executive Order No. 8882 of September 8, 1941, or whether 
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the status of the employee is the governing factor as one of the constituents 
of eligibility. Some examples of the foregoing follow: 

1. Prior to July 1, 1941, an employee was filling a position without time 
limit and without the bounds of civil-service rules. Funds were appropriated 
for the present fiscal year to continue the force of which the employee is a 
member in positions subject to civil-service rules, particularly section 6 of civil- 
service rule II. The propriety of classification under this rule has not yet 
been established by the Civil Service Commission, but that office has given 
temporary authority to continue the employee, pending the determination of 
the status of the position for civil-service classification. No time limit is 
placed upon the position the employee is occupying although his status in 
the position is temporary. Would he be promotable on October 1 if otherwise 
eligible? 

2. An employee has been filling a position without time limit and excepted 
from civil-service rules. He became eligible through competitive civil-service 
examination and has been given a probational appointment in a nondefense 
agency. The period of probation will not have been completed by October 1. 
Under civil-service rules the appointee would not be eligible for an administra- 
tive increase during his probationary period. Would this coplayes be pro- 
motable on October 1 if otherwise eligible? 

8. An employee has been appointed upon the authority of the Civil Service 
Commission, pending the establishment of a register of eligibles to fill the 
position permanently. The employee is therefore occupying a permanent po- 
sition but with a temporary civil-service status. Would he be promotable on 
October 1 if otherwise eligible? 

The Department is of the opinion that the tenure of the position is the 
governing factor and not the status of the employee. In this connection sec- 
tion 8 of the Act provides that insofar as they are inconsistent or in conflict 
with prior laws, the provisions of this Act shall control. 

A second question arises concerning an employee who has had an increase in 
salary within 18 months prior to October 1, or other promotion date, but 
subsequent to that increase had a decrease in grade and salary. Would the 
18-month period start to run from the effective date of the last increase not- 
withstanding the subsequent decrease in salary? 

A third question is whether an employee who was demoted in grade and 
salary within the 18-month period prior to October 1, and later during the 
same period was restored to his former grade and salary, would be pro- 
motable if otherwise eligible. An illustration of this question would be an 
employee in grade CAF-3 at $1,620 per annum occupying an excepted position, 
who upon becoming eligible through civil-service examination, was given a 
probational appointment in grade CAF-2 at $1,440 per annum. After the pro- 
bationary period had been completed, the employee was restored to his former 
grade and salary of CAF-3 at $1,620 per annum. 

A fourth question concerns an employee who has been serving in a permanent 
position at a daily rate and paid when actually employed, who, prior to October 
1 or other promotion date, will have been changed to a per annum rate, con- 
tinuing in a permanent position. Would such an employee be eligible for an 
increase in salary if other requirements are met? 

A fifth question concerns employees who may be eligible for an increase on 
October 1 or other promotion date, but who through oversight were not ad- 
vanced in salary. Section 4 of Executive Order No. 8882 provides for retro- 
active increases upon a change or adjustment of efficiency rating. Do the 
provisions of the Act provide that a salary increase may be made effective 
on the first promotable date even though this date had passed at the time the 
error was discovered? 

A sixth question is whether part-time employees whose positions are allo- 
cated to a classification grade with an annual salary, working a fractional part 
of the year, are promotable if otherwise eligible. 

A seventh question concerns an employee who has resigned or who is being 
separated from a permanent position, effective on or after October 1. Should 
he be considered for promotion if otherwise eligible? Also, is an employee 
on leave without pay extending over October 1 to be promoted? 

An eighth question pertains to an employee who has been transferred from 
the States to Alaska where positions are administratively allocated one grade 
higher than similar positions in the States because of the unusual working 
conditions. To illustrate the question: A nurse receiving $1,800 in field grade 
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8 with a salary range of $1,800 to $2,160 is transferred to Alaska at $2,000 in 
field grade 9 with a range of $2,000 to $2,600, this being the only salary change 
during the 18-month period prior to October 1. Does this transfer with result- 
ant change in grade and salary constitute an increase in compensation within 
the meaning of the act? 


The act of August 1, 1941, Public Law 200, 55 Stat. 613, provides 
in pertinent part, as follows: 


Szo. 2. Section 7 of the said Act is hereby amended by inserting the letter 
“(a)” after the figure “7” at the beginning of said section, and by adding the 
following paragraphs as subsections thereof: 

“(b) All employees compensated on a per annum basis, and occupying per- 
manent positions within the scope of the compensation schedules fixed by this 
act, who have not attained the maximum rate of compensation for the grade 
in which their positions are respectively allocated, shall be advanced in com- 
pensation successively to the next higher rate within the grade at the beginning 
of the next quarter, following the completion of: (1) Hach eighteen months 
of service if such employees are in grades in which the compensation incre- 
ments are $60 or $100, or (2) each thirty months of service if such employees 
are in grades in which the compensation increments are $200 or $250, subject 
to the following conditions: 

“(1) That no equivalent increase in compensation from any cause was 
received during such period, except increase made pursuant to subsection (f) 
of this section ; 


* * s + * * 


“(e) Employees eligible under subsection (b) for compensation advancement 
by reason of service immediately preceding the effective date of this amend- 
ment shall be advanced to the next higher rate of compensation within the 
grade to which their positions are respectively allocated at the beginning of 
the next quarter immediately following the effective date of this amendment. 


“(g) The President is hereby authorized to issue such regulations as may 
be necessary for the administration of this section.” 


Executive Order No. 8882 dated September 3, 1941, contains the 
following regulations promulgated by the President under authority 
of section 2 (g) of the statute: 


Section 1. In the administration of the said section 7, the following 
definitions of terms used therein shall apply: 

(a) “Permanent positions” shall include all positions except those designated 
as LaDOrary by law and those established for definite periods of six months 
or less. : 

* * * * * * * 


(d) “Equivalent increase in compensation” shall mean any increase or in- 
creases which in total are equal to or greater than the compensation increment 
in the lowest grade in which the employee has served during the time period 
of eighteen or thirty months, as the case may be. 

* * * * * * * 


SEcTIOoN 2. In computing the periods of service required by the said section 7 
for within-grade advancements there shall be credited to such service; 

(a) Continuous civilian employment in any branch, executive department, in- 
dependent establishment, agency, or corporation of the Federal Government or 
in the municipal government of the District of Columbia. 

(b) Time elapsing on annual, sick, or other leave with pay. 

(c) Time elapsing in a nonpay status (including break in service) not 
exceeding thirty days within any one time period of eighteen or thirty months, as 
the case may be. 

(dad) Service rendered prior to absence on furlough or leave without pay where 
such absence is in excess of thirty days but not exceeding one year. 
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In decision of October 11, 1941, B-20783, 21 Comp. Gen. 313, it was 
stated : 


The words “occupying permanent positions within the scope of the com- 
pensation schedules fixed by this act,” appearing in section 2 (b) of the statute, 
above quoted, have relation to the beginning of any quarter, that is, the time 
that an employee becomes eligible for a within-grade salary advancement under 
the terms and conditions of the statute. In other words, an employee must at 
such time occupy a permanent position within the scope of the Classification 
Act as that term has been defined in the regulations. The definitions of the 
terms “permanent positions” and “positions within the scope of the compensation 
schedules fixed by this Act” appearing in section 1 of the President’s regulations 
thus have relation to the position held at the beginning of the quarter an 
employee becomes eligible for the within-grade salary advancement. 

The act of August 1, 1941, supra, provides a plan for making 
within-grade salary advancements to employees on the basis of their 
individual service. See 21 Comp. Gen. 118, 119. Hence, it is the 
status of the individual employee which must control in determining 
whether the employee is occupying a “permanent position” at the 
beginning of any quarter. Whether a position is “permanent” or 
“temporary” within the meaning of the law and regulations is de- 
termined by the tenure of employment of the individual employee 
under the terms of any applicable law, or the terms and conditions 
of his appointment or contract of employment. The civil-service law 
and the rules and regulations thereunder constitute a “law” within 
the meaning of section 1 (a) of the President’s regulations defining 
“permanent positions.” Accordingly, any appointment or employ- 
ment made under a civil-service rule or regulation specifically desig- 
nating an appointment as “temporary,” such as rule VIII entitled 
“Temporary Appointment,” regardless of the length of time the em- 
ployee may serve under such a temporary appointment, should be 
regarded as creating a temporary position, rather than a permanent 
position, within the meaning of the act of August 1, 1941, and the 
President’s regulations thereunder. Compare 12 Comp. Gen. 431, 434. 
However, if the civil-service rules or regulations do not specifically 
designate an appointment as. “temporary,” such as section 6 of rule 
VII, and the tenure of the appointment or employment is not other- 
wise designated as temporary by law or limited by the terms and 
conditions of the appointment or contract of employment to a period 
of 6 months or less, the employee should be régarded as occupying a 
“permanent position” while serving under such an appointment. 
Also, a position is not “permanent” within the meaning of the act 
and the regulations if the tenure of the appointment or employment 
of the employee is established for a definite period of 6 months or 
less by the action of the Civil Service Commission and/or the ad- 
ministrative office. It should be borne in mind that the definition of 
“permanent positions” in the President’s regulations promulgated 
under this statute is materially different from the definition of “per- 
manent employee” appearing in the President’s regulations pro- 
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mulgated upder authority of the annual and sick leave acts. See 19 
Comp. Gen. 520. 

Referring to case No. 1 under the first question, section 6 of civil- 
service rule II provides the conditions for granting a competitive 
classified civil-service status to an employee when his position is 
placed in the competitive classified civil service. While it is stated 
under this question that the employee’s “status in the position is 
temporary” pending the determination of the status of the position 
for civil-service classification, neither the stated rule nor any other 
law or regulation designates such interim services as being under a 
temporary appointment—that is, in respect of the services performed 
between the time when the position is covered into the competitive 
classified civil service and the time the employee qualifies or fails 
to qualify for a competitive classified civil-service status in such 
position. See section 1 (a) of the President’s regulation, supra. 
Thus, for the purposes of Public Law 200 and the President’s regula- 
tion thereunder, the employee on October 1, 1941, was occupying a 
“permanent position,” and if he be otherwise qualified he is entitled 
to a within-grade salary advancement as of October 1, 1941. 

Section 2 of the civil service act of January 16, 1883, 22 Stat. 403, 
404, contains the following: 


Second.—And, among other things, said rules shall provide and declare, as 
nearly as the conditions of good administration will warrant, as follows: 


* * * * * * * 


Fourth, that there shall be a period of probation before any absolute ap- 
pointment or employment aforesaid. 


Section 2 (c) of rule VII of civil service rules and regulations, as 


amended by Executive Order No. 8587, dated November 7, 1940, 
provides as follows: 


(c) Probationary appointment.—A person selected for appointment shall be 
duly notified by the appointing officer and upon accepting and reporting for 
duty shall receive from such officer a certificate of probational appointment. 
The first six months of service under this appointment shall be a probationary 
period, but the Commission and the department concerned may by regulation 
fix a longer probationary period for any specified positions. If and when, 
after a full and fair trial, the conduct or capacity of the probationer is not 
satisfactory to the appointing officer, the probationer may at any time there- 
after during this period be so notified in writing, with a full statement of 
reasons, and this notice shall terminate his service. Efficiency-rating reports 
of all probationers shall be filed periodically within the department at such 
times and in such form as the regulations of the Commission shall provide. 
If at the end of the probationary period the probationer’s serviee rating has 
been satisfactory, to the extent required by regulation, a certificate to that 
effect filed within the department and his retention in the service shall confirm 
his absolute appointment. If, however, his service rating has been unsatisfac- 
tory as so provided, his service shall be terminated at the end of the pro- 
bationary period. 

A probationer separated from the service without delinquency or misconduct 
may be restored to the register of eligibles in the discretion of the Commission 
for the remainder of any period of eligibility thereon. 





DECISIONS OF THE COMPTROLLER GENERAL 375 


That rule was made retroactively effective by Civil Service Depart- 
mental Circular No. 176, Supplement No. 1, dated December 16, 1940. 

While the position in which an employee is rendering services 
under a probationary appointment is not “designated as temporary 
by law” (quoting from section 1 (a) of the regulations), it must be 
concluded that the position to which the probationary appointment 
was made is not a “permanent position” within the meaning of the 
definition of that term appearing in the regulations, if such appoint- 
ment was established for a definite period of 6 months or less pursu- 
ant to the above-quoted civil service rule. However, where a pro- 
bationary appointment is made to a position for a definite period of 
more than 6 months the position would be a “permanent position” 
within the meaning of the regulation. Accordingly, if the employee 
in case number 2 under the first question was serving on October 1, 
1941, under a probationary appointment of 6 months or less, he 
would not be entitled to a within-grade salary advancement as of 
that date. As to the counting of service in a temporary appoint- 
ment see decision of October 11, 1941, B-20783, 21 Comp. Gen. 313. If 
this employee was then serving under a probationary appointment of 
more than 6 months he would be entitled to a within-grade salary 
advancement as of October 1, 1941, provided he was then otherwise 
qualified, on the basis that he was occupying a “permanent position” 
within the meaning of the law and regulations. In such event the 
civil-service rule (rule XI (a), as amended by Executive Order No. 
8179, dated June 21, 1939) denying a promotion during the proba- 
tionary period of more than 6 months must yield to the rules estab- 
lished by the act of August 1, 1941, and the President’s regulations. 
See answer to case No. 3, decision of October 13, 1941, B-20841, 21 
Comp. Gen. 326. 

Second question —The fact that an employee was reduced in salary 
during the prescribed period of 18 or 30 months has no bearing upon 
the matter and does not stop the running of the period from the 
last “equivalent increase in compensation.” Accordingly, this ques- 
tion is answered in the affirmative. 

Third question.—In decisions of October 2, 1941, B-20500, 21 Comp. 
Gen. 285, and October 13, 1941, B-20841.21 Comp. Gen. 326, it was held 
that a restoration in compensation after a reduction is an “equivalent 
increase in compensation” for any cause within the meaning of sec- 
tion 2 (b) (1) of the statute and section 1 (d) of the President’s 
regulation, and that the 18 or 30 months’ period begins to run from 
the date of the restoration, In the illustration given, the 18 months’ 
period would begin to run from the date the employee was restored 
to his former grade and salary of CAF-3 at $1,620 per annum. 

Fourth question—There is no express provision in the statute or 


the regulations either denying or authorizing the counting of service 
470350™—42-—_ 26 
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during a period an employee is paid per diem compensation on the 
basis of “when actually employed” in computing the prescribed 
period. However, if the employee is occupying a permanent posi- 
tion at the beginning of any quarter within the scope of the com- 
pensation schedules fixed by the classification act, the compensation 
for which is fixed on an annual basis, and he is not disqualified by 
reason of his having been in a nonpay status immediately preceding 
the beginning of the quarter for longer periods than are authorized 
to be counted in computing the prescribed period by section 2 (c) 
and (d) of the regulations, the terms of section 2 (a) of the regula- 
tions would authorize the counting of prior continuous civilian 
service compensated for on a per diem when-actually-employed basis 
in computing the prescribed period. Compare decision of October 
11, 1941, B-20783, 21 Comp. Gen. 313. Subject to these conditions 
this question is answered in the affirmative. 

Fifth question—The law and regulations provide the terms and 
conditions on the basis of which a periodic increase in compensation 
is authorized to be paid and the date on which the increase shall be 
effective. An administrative error does not defeat or delay the 
right of an employee to the increase on and after the beginning of 
any quarter he becomes qualified and entitled thereto. Administra- 
tive action retroactively effective due to an error is not to be regarded 
as a retroactively effective promotion such as is prohibited under 
the general rule applicable to promotions. Compare 6 Comp. Gen. 
133. This question is answered in the affirmative. 

Siath question.—Reference is made to the answer to the fourth 
question. If at the beginning of a quarter an employee paid on an 
annual basis is occupying a permanent part-time position (fractional 
part of a year) within the scope of the compensation schedules fixed 
by the classification act he is entitled to a periodic increase in com- 
pensation if he has served 18 or 30 months immediately prior thereto 
computed by excluding all periods in a nonpay status aggregating 
in excess of 30 days and all service prior to any absence on leave or 
furlough exceeding 1 year, provided he has not received an equiva- 
lent increase in compensation during that period and is otherwise 
qualified under the terms and conditions of the statute. If there 
has been a period in a nonpay status in excess of 1 year, the pre- 
scribed period does not begin to run until the employee is restored 
to a pay status. See section 2 (c) and (d) of the regulation. 

Seventh question—If the employee was separated from a perma- 
nent position on October 1, 1941, from and after which date the first 
periodic increase of compensation is payable, the employee should not 
be considered for promotion as of that date. However, if the em- 
ployee was not separated from his permanent position until after 
October 1, 1941, he should be considered for promotion for the period 
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from October 1, 1941, to the date he is separated from such permanent 
position. An employee who is on leave of absence without pay Octo- 
ber 1, 1941, should be given the periodic increase in compensation 
for record purposes—payment to be made if and when he returns to 
a pay status—provided all other requirements for such increase are 
met. See section 2 (e) of the statute and section 2 (c) of the 
regulation. 

EKighth question—An equivalent increase in compensation “for 
any cause” during the prescribed period immediately preceding Octo- 
ber 1, 1941, or immediately preceding the beginning of any subsequent 
quarter precludes the granting of the periodic increase in compensa- 
tion. See section 2 (b) (1) of the statute. Accordingly, since the 
employee in the eighth question received an increase in compensation 
of $200 when she was transferred to Alaska, she is not entitled to a 
periodic increase in compensation as of October 1, 1941. 


(B-21014) 


TRAVELING EXPENSES—MEMBERS OF THE NATIONAL DEFENSE 
MEDIATION BOARD 


Under the terms of the Second Deficiency Appropriation Act of July 3, 1941, 
nonsalaried members of the National Defense Mediation Board are entitled 
to actual transportation expenses and to a commutation payment of $25 
per day—unless a smaller per diem be administratively fixed—in lieu of 
payment for all other expenses, whether subsistence or otherwise, incurred 
while on official business away from their homes, and not necessarily only 
while away from their official station, if their official station is at a place 
other than their home. 

A nonsalaried member of the National Defense Mediation Board who pro- 
ceeds to Washington upon official notification and after completion of 
his official business travels to a point other than his official station (pre- 
sumed to be his home) is entitled to the actual transportation expenses and 
per diem in lieu of other expenses, including subsistence, provided by the 
Second Deficiency Appropriation. Act of July 8, 1941, not in excess of what 
would have been incurred had he returned direct to his official station. 

Where a nonsalaried member of the National Defense Mediation Board main- 
tains two homes in different cities, his official station being in one, and he 
being called to Washington on official business while in the other, he is 
entitled under the terms of the Second Deficiency Appropriation Act of 
July 3, 1941, to the expense of travel from and to that city. 

Where a nonsalaried member of the National Defense Mediation Board is on 
personal business in a city other than the one in which his official station, 
and presumably his home, is located and is called to Washington on official 
business, he may be reimbursed under the terms of the Second Deficiency 
Appropriation Act of July 3, 1941, for such travel actual transportation 
expenses and a per diem for actual travel time not to exceed what would 
have been incurred had he traveled to Washington from his home. 

A Government traveler who is subject to the provisions of the Standardized 
Government Travel Regulations and who leaves his officia] station at 8 a. m., 
pursuant to official orders, arrives at his place of duty at 9:30 a. m., and 
after concluding his official business leaves such point at 5 p. m., arriving 
back at his station at 6:30 p. m., is entitled, under paragraph 51 of the 
said Standardized Government Travel Regulations, to one-half of a per diem, 
the restriction against paying any per diem for absence between 8 a. m. 
and 6 p. m. contained therein not being for application since the absence 
was not entirely between 8 a. m. and 6 p. m. 
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A nonsalaried National Defense Mediation Board member is not entitled to 
engage superior rail accommodations, such as a bed room, the prohibition 
in section 10 of the act of March 3, 1933, against paying officers and em- 
ployees of the United States actual expenses of travel in excess of the 
lowest first-class rate for the transportation facility used beiug for appli- 
cation to such members. 

Members of the National Defense Mediation Board serving without compen- 
sation are “civilian officials’ within the meaning of the Standardized 
Government Travel Regulations and subject to its provisions to the extent 
that such provisions are not inconsistent with those provisions of the Second 
Deficiency Appropriation Act of July 3, 1941, dealing with traveling ex- 
penses of such personnel. 


Comptroller General Warren to the Liaison Officer for Emergency Management, 
October 27, 1941: 


I have your letter of October 2, 1941, as follows: 


On March 19, 1941, by virtue of an Executive order signed by the President, 
there was created in the Office for Emergency Management, a Board to be known 
as the National Defense Mediation Board. Section 1(b) of this order provides in 
part as follows: 

“Each member of the Board shall receive necessary traveling expenses, and 
each member, who during the period of his service on said Board, is not an officer 
or employee of the United States shall receive in addition thereto $25.00 per diem 
for subsistence expense on such days as he is performing Board duties * * *” 
[Italics supplied. } 

In the Second Deficiency Appropriation Act, approved July 3, 1941, the language 
is as follows: 

“* * * actual transportation expenses and not to exceed $25.00 per diem in lieu 
of subsistence and other expenses, of members of the National Defense Mediation 
Board serving while away from their homes without other compensation from 
the United States * * *” [Italics supplied.] 

We would appreciate your advising us of the effect of this change in language 
upon traveling expenses which are properly payable to members and alternate 
members of the National Defense Mediation Board. 

In addition, we are submitting for your consideration certain questions which 
have been raised in connection with travel performed by members and alternate 
members of the Board on official business. 

1. The traveler’s official station is X city. Upon receipt of an official message 
from headquarters, the traveler proceeds to Washington and performs his official 
oo at the conclusion of which he proceeds to a city other than his official 
station. 

Question. Is the traveler entitled to reinbursement for expenses incurred in con- 
nection with his travel to a point other than his official station? 

2. The traveler maintains a home in A city and a home in B city. His of- 
ficial station has been designated as A city. At the time he is called to Washing- 
ton, the traveler is at his home in B city. He proceeds to Washington and per- 
forms his official duties, at the conclusion of which he returns to B city. 

Question. Is the traveler entitled to reimbursement for expenses incurred in 
connection with his travel from B city to Washington and return to B city? 

8. The traveler’s official station is X city. At the time he is called to Washing- 
ton, the traveler is in Y city on personal business. Travel to Y city was made at 
no expense to the government. He proceeds to Washington and performs his of- 
ficial duties, at the conclusion of which he returns to X city, his official station. 

Question. Is the traveler entitled to reimbursement for expenses incurred in 
connection with his travel from Y city to Washington and return to X city? 

4. The traveler departs from his official station at 8:00 a. m., pursuant to 
official orders and proceeds to Washington, arriving there at 9:30 a.m. At the 
conclusion of his official duties, the traveler leaves Washington at 5:00 p. m., 
and returns to his official station, arriving there at 6:30 p. m. 

Question. To what per diem allowance is the traveler entitled? 

5, The traveler in traveling by rail issues a government transportation re- 
quest to the Pullman Company for a bedroom. 

Question. Is the traveler entitled to engage superior accommodations? 

6. Are the standardized Government travel regulations for application in respect 
to travel performed on official] business by members and alternate members of the 
National Defense Mediation Board serving without compensation? 
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Your early ruling on the questions propounded in this letter would be appre- 
ciated so that this office may be governed accordingly. 

Referring to the question stated in the third paragraph of your 
letter, the words “not to exceed $25 per diem in lieu of subsistence and 
other expenses” mean that the commutation payment of $25 per day— 
unless a smaller per diem be administratively fixed—is authorized to 
be paid to members of the National Defense Mediation Board in lieu 
of any expenses they may incur while on official business away from 
their homes, except actual transportation expenses, whether the ex- 
penses in addition to actual transportation be for subsistence or for 
any other purpose. The same words have been used in recent appro- 
priation acts authorizing a per diem for persons who serve the Govern- 
ment without compensation. See, for instance, the act of June 13, 
1940, 54 Stat. 350, providing for payment of “not to exceed $10 per 
diem in lieu of subsistence and other expenses” of persons serving 
while away from their homes, without other compensation, in an ad- 
visory capacity to the Secretary of War; the appropriation item for 
the Selective Service System, act approved October 8, 1940, 54 Stat. 
970, providing for payment of “not to exceed $10 per diem in lieu of 
subsistence and other expenses,” etc.; and the act of October 9, 1940, 
54 Stat. 1032, under the heading, Council of National Defense, pro- 
viding for payment of “not to exceed $10 per diem in lieu of sub- 
sistence and other expenses,” etc. It is unnecessary to decide to what 
particular classes of expenses in addition to subsistence the words “and 
other expenses” may refer for the reason that no accounting of such 
items is required, the statute authorizing (1) actual transportation 
expenses for which an accounting is required; and (2) a commutation 
payment of not to exceed $25 per diem in lieu of subsistence and other 
expenses for which no accounting is required. 

The items for actual transportation and per diem in lieu of sub- 
sistence and other expenses authorized by the appropriation act ap- 
proved July 3, 1941, Public Law 150, 55 Stat. 543, relate to absence 
on official business away from the homes of the members of the 
National Defense Mediation Board, not necessarily only while away 
from their official station, if the home and the official station are at 
different places. 

The questions will be answered in the order presented in your letter 
upon the assumption that the members and alternate members of 
the National Defense Mediation Board are not otherwise salar‘ed 
employees of the Government. 

1. This traveler is entitled to reimbursement for actual transpor 
tation expenses and a per diem in lieu of subsistence and other 
expenses in connection with travel after completion of his official 
duty at Washington to a place other than X city (presumed to be 
the home of the traveler), not to exceed what would have been 
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incurred in connection with such travel had he returned direct to 
X city. 

2. There is nothing in the appropriation act limiting the reim- 
bursement for transportation and subsistence and other expenses 
while away from a particular home of a member if the member 
maintains more than one home. The evident purpose of the statute 
is to reimburse a member in connection with official travel while 
away from the home from which the trip started. This question is 
answered in the affirmative. 

3. It is assumed that the member in this question maintains his 
home in X city designated as his official station. For the travel from 
Y city to Washington, this traveler is entitled to be reimbursed for 
transportation expenses actually incurred and for per diem for actual 
travel time not to exceed what would have been incurred had he 
traveled to Washington from his home, that is, from X city if the 
member maintains his home at that place. 

4. Reference is made to the answer to question 6, infra, regarding 
the applicability of the Standardized Government Travel Regulations, 
paragraph 51 of which regulations provides, in pertinent part, as 
follows: 

* * * For continuous travel of less than 24 hours, constituting a travel 
period, such period will be regarded as commencing with the beginning of the 
travel and ending with the completion thereof, and for each six-hour portion of 
the period or fraction thereof one-fourth of the rate for a calendar day will be 
allowed: Provided, That no per diem will be allowed when the departure is 
after 8 a. m., and the return on the same day is prior to 6 p. m., or for any 
absence not exceeding three hours. 

As the absence on official business away from his official station or 
home was for a period of 1014 hours, from 8 a. m. to 6:30 p. m,, 
this traveler would be entitled to one-half of a per diem. The 8 a. m. 
to 6 p. m. rule stated in the concluding sentence of the quoted regula- 
tion would have no application in this case for the reason that the 
absence was not entirely between 8 a. m. and 6 p. m. 

5. Section 10 of the act of March 3, 1933, 47 Stat. 1516, provides: 


Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances, in the 
case of travel ordered after the date of enactment of this act, shall not exceed 
the lowest first-class rate by the transportation facility used in such travel. 

Under the plain provisions of this statute and as members of the 
National Defense Mediation Board are “officers or employees of the 
United States” (see answer to question 6), this question is required 
to be answered in the negative. See 18 Comp. Gen. 10; 14 id. 460; 
id. 629. 

6. The preamble to the Standardized Government Travel Regula- 
tions reads as follows: 


The following regulations are issued for the guidance of civilian officials and 
employees of the several executive departments and independent establishments, 
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including their field services, except the Postal Service, while traveling on 
official business for the Government, except where specific laws provide other- 
wise. * * * [Italics supplied.] 

In decision of January 6, 1917, 23 Comp. Dec. 372, 374, wherein 
was considered the question whether members of the advisory com- 
mission to the Council of National Defense authorized by the act 
of August 29, 1916, 39 Stat. 649, were officers of the United States 
within the meaning of the act of April 6, 1914, fixing a maximum 
allowance of $5 for actual subsistence expenses, a former Comptroller 
of the Treasury stated : 

Your question is answered in the affirmative. The position of a member of 

said advisory commission is expressly created by statute and is an office of 
honor or trust, to which no compensation is attached. An incumbent of said 
office, I think, is clearly an officer of the United States within the meaning of 
the term “officer” of the “United States” as used in the legislation limiting the 
actual travel expense of the subsistence of such officers in the act of April 6, 1914 
(38 Stat., 318). (See Kinney v. United States, 60 Fed. Rep., 883, 885; White v. 
Levant, 78 Me., 568; Beckwith v. Farmington, 77 Conn., 318; Mobile Co. v. 
Williams, Judge, 180 Ala., 657, 658.) 
A former Comptroller General of the United States held to the same 
effect (a) in decision of October 3, 1922, 2 Comp. Gen. 256, with 
respect to members of the Tax Simplification Board created by the 
act of November 23, 1921, 42 Stat. 317, to serve without compensa- 
tion; () in decision of October 6, 1923, 8 Comp. Gen. 186, with re- 
spect to members of the Board on Discipline and Morale, Veterans’ 
Bureau, authorized by section 11 of the act of August 9, 1921, 42 
Stat. 151, to serve without compensation; and (¢) in decision of May 
24, 1924, 3 Comp. Gen. 891, with respect to members of the American 
Battle Monuments Commission created by the act of March 4, 1923, 
42 Stat. 1502, to serve without compensation. Compare the decision 
of February 26, 1929, 8 Comp. Gen. 465, and the decisions therein 
cited, wherein was considered the status, for traveling expense pur- 
poses, of private parties not officers or employees of the United States, 
called to Washington for consultation or conference upon official 
matters. As the National Defense Mediation Board was created by 
Executive order issued pursuant to authority of law, and as the Board 
is expressly recognized in the appropriation act as an agency of the 
Government, it must be held that each member of the Board holds 
an office of honor or trust and, accordingly, that such members are 
“civilian officials” within the meaning of the Standardized Govern- 
ment Travel Regulations and “officers of the United States” within 
the meaning of laws controlling the payment of transportation and 
traveling expenses to officers and employees of the United States, 
except so far as otherwise provided in the appropriation act. 
Accordingly, to the extent that the Standardized Government Travel 
Regulations are not inconsistent with the provisions of the appropria- 
tion act referred to in your letter, this question (6) is answered in 
the affirmative. 
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(B-21063) 


TRAVELING EXPENSES—HEARINGS ON EMPLOYEE GRIEVANCES— 
FEDERAL SECURITY AGENCY 


A committee to hear the grievances of employees of the Federal Security Agency, 
set up under Executive Order No. 7916, June 24, 1938, the membership of 
which includes employees of other Federal agencies, is in contravention of 
the provisions of the act of March 4, 1909, prohibiting the employment by 
detail or otherwise of services from any Government establishment in 
connection with the work of a commission, council, board, or similar body. 

The traveling expense appropriation of the Federal Security Agency is avail- 
able for reimbursement to personnel of such agency—but not to personnel 
of other Federal agencies or to persons not in the Federal service—for 
traveling expenses properly incurred incident to hearings of legitimate 
grievances of employees as authorized by Executive Order No, 7916 issued 
June 24, 1938. 


Comptroller General Warren to the Federal Security Administrator, October 28, 
1 . 


I have your letter of October 8, 1941, as follows : 


Executive Order No. 7916 issued by the President on June 24, 1938, in section 
6 in connection with the duties of Directors of Personnel, provides: 

“Subject to the approval of the head of such department or establishment 
and of the Civil Service Commission he shall establish means for the hearing 
of grievances of employees and present appropriate recommendation for the 
settlement thereof to the head of his department or establishment.” 

On February 24, 1941, the United States Civil Service Commission promulgated 
Departmental Circular No. 251 entitled “Statement of Policy Relative to the 
Establishment of Means for the Hearing of Grievances of Employees.” Follow- 
ing the terms of this statement of policy, a grievance procedure was drawn up 
by the Division of Personnel Supervision and Management of the Federal 
Security Agency and was submitted to the Civil Service Commission for ap- 
proval on August 20, 1941. In a letter of August 25, the Civil Service Com- 
mission replied, approving the grievance procedure, a copy of which is attached 
for your information. 

In applying the grievance procedure to our field service, the question arises 
as to whether in carrying out its terms any expenditures for travel would be 
justified on the grounds that the hearing of grievances of employees is official 
business. While the most efficient and economical arrangements will be made 
in expending monies for this purpose it is conceivable that such expenditures 
would be requested in a grievance case for the following persons : 

1. The appellant. 

2. The appellant’s representative : 

a. If an employee of the Federal Security Agency or one of the respective 
bureaus, boards or constituent organizations of the agency. 

b. If an employee of another department. 

3. The appellant’s witnesses : 

a. If employees of the Federal Security Agency or one of the respective bureaus, 
boards or constituent organizations of the Agency. 

b. If employees of other departments. 

c. If not Federal employees. 

4. The appellant’s supervisor. 

5. Other administrative officials representing the constituent bureau, board, 
or organization in the hearing. 

6. Witnesses for the constituent bureau, board, or organization: 

a. If employees of the Federal Security Agency or one of the respective bureaus, 
boards or constituent organizations of the agency. 

b. If employees of other departments. 

c. If not Federal employees. 

7. The hearing committee : 

a. The appellant’s member : 

i. If an employee of the Federal Security Agency or one of the respective 
bureaus, boards or constituent organizations of the agency. 
ii. If an employee of another department. 
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8. Appropriate representative or representatives of the Division of Personnel 
Supervision and Management. 

This office will greatly appreciate your advice at your earliest convenience as 
to whether travel expenditures for the respective persons described above and 
for the purpose indicated would be justified as official business and hence properly 
chargeable against travel appropriations. 


The submitted copy of the grievance procedure is designated, 
“Personnel Bulletin No. 5,” and reads as follows: 


Personnel Bulletin No. 5. 

Subject: Procedure for the Adjustment of Grievances Departmental Service. 

General Policy : 

Any employee has the right, and is expected, to consult freely at all times 
with his supervisor concerning any questions affecting his duties, working con- 
ditions, employment status and like matters involved in the daily performance 
of his work. In response to requests for such discussions by employees, super- 
visors will make themselves available and will grant to employees under their 
supervision courteous and sympathetic interviews on any matter pertaining to 
the employee’s welfare or the work of the organization. 

The grievance procedure provides for the disposition of those disagreements 
arising between employees and their supervisors in the departmental service 
which for any reason cannot be satisfactorily adjusted by them. In presenting 
their complaints or grievances in accordance with this procedure, employees 
or their representatives shall be unimpeded and free from any restraint, inter- 
ference, coercion, discrimination, or reprisal. 

The Director of Personnel of the Federal Security Agency, in consultation with 
supervisors and employees or their representatives, shall be responsible for the 
prompt administration of the Agency’s grievance procedure herein outlined. The 
staff of the Division of Personnel Supervision and Management and appropriate 
officers of the constituent organizations of the Agency may be consulted by em- 
ployees or their representatives or supervisors in any stage of the procedure 
hereafter prescribed for the purpose of securing advice on methods of procedure, 
or obtaining information concerning existing personnel regulations and interpre- 
tations of their respective rights and obligations under. such regulations. 

The Employee Relations Policy of the Federal Security Agency provides that: 

“Employees shall have the right to appeal from any decision of their super- 
visors affecting their employment status, working conditions, and their rights 
and privileges under this and other personnel policies. In connection with such 
appeals, employees shall have the right to designate a representative or rep- 
resentatives of their own choosing. Procedures for the orderly review of such 
appeals shall be established. 

“The Director of Personnel and appropriate officers of the constituent organi- 
zations of the Federal Security Agency shall be responsible for advising both 
employees and supervisors of their rights and responsibilities in the execution of 
this Employee Relations Policy.” 

Complaints or grievances involving Federal Security Agency policies, the 
remedy for which lies outside the discretion of the head of any branch of the 
Agency, may be taken up by employees or their representatives directly with 
the Director of Personnel of the Agency. 

This procedure is not intended to apply to appeals from efficiency ratings 
for which a procedure has been promulgated in Civil Service Departmental 
a No. 265 in accordance with the Ramspeck Act and Executive Order 

Grievance Procedure: 

1. Any employee (or group of employees) in the departmental service of 
the Federal Security Agency (including for this purpose the Accounting 
Operations Division, Social Security Board, Baltimore) who has a complaint 
arising out of a decision or action of his superior officer or officers will 
present his complaint personally to his immediate supervisor, unless he or his 
representative can demonstrate to the next higher supervisor that an interview 
with his immediate supervisor would be prejudicial to the employee within 
his authority; the supervisor to whom the complaint has been presented shall 
make every effort to settle the grievance. 

2. If, in the opinion of the employee, prompt and equitable adjustment of 
his complaint is not secured from the supervisor who hears the complaint 
initially, the employee may present the problem in writing in duplicate to the 
supervisor next in line, describing succinctly the specific nature of the com- 
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plaint, The individual against whom the grievance is directed will prepare 
a reply setting forth his version of the matter which will be submitted to the 
employee and to the official next in line. Both statements will become a part 
of the record and copies will be forwarded to the Director of Personnel, Fed- 
eral Security Agency. The official handling the complaint at this point will 
then confer informally with the employee or his representative and with 
others concerned. If settlement is not reached, the grievance may then be 
presented in the same fashion through supervisory channels as established 
by the constituent organizations of the agency. Any supervisor to whom the 
grievance is addressed shall make a decision to the employee in writing within 
five working days after receipt of the appeal. 

8. If a settlement is not reached through supervisory channels as estab- 
lished by the constituent organizations of the agency up to but not including 
the head of the constituent organization, the employee or his representative 
may appeal in writing to the head of his constituent organization for a review 
of his case before a hearing committee. The organization head will acknowl- 
edge receipt of this appeal immediately. ‘The employee’s original appeal to- 
gether with the statement of the immediate supervisor, the decisions of the 
subsequent supervisors, and any other materials that either the employee or 
the supervisor concerned may wish to add will be referred to the head of 
the organization concerned. 

4. The procedure for appeal to the head of a constituent organization shall 
be as follows: 

(a) ‘The organization head promptly after receipt of the appeal shall either 
effect a settlement of the grievance acceptable to the employee or refer the 
ease with all material pertaining thereto to a special hearing committee 
whose recommendations will be advisory in nature and designed to guide the 
head of the constituent organization in arriving at a decision. 

(bv) The hearing committee will be composed as follows: The aggrieved 
employee will name a person of his choice to be a member of the hearing com- 
mittee; the organization head will name the second member, and the two 
members thus chosen will agree upon a third member who will act as chair- 
man. If the first two members are unable to agree upon a third within one 
week, two other members will be chosen in their stead and these two new 
members will select the third within one week. All three members of the 
hearing committee must be employees of the executive branch of the Federal 
Government. 

(c) The hearing committee thus constituted shall determine its own pro- 
cedure by a majority rule after consultation with, and if possible, agreement 
by both parties in the dispute prior to opening the case. A representative of 
the Division of Personnel Supervision and Management will be available to 
advise the committee on procedure if it desires such advice. The committee 
shall have access to all official records bearing on the case and shall hear any 
individuals whose testimony it deems to be relevent. Both parties shall have 
ample opportunity to present their sides of the case personally or through wit- 
nesses or written material and to review or rebut any evidence presented; 
an abstract of the proceedings recording all pertinent facts shall be kept for 
the purpose of facilitating subsequent review. The procedure shall be kept as 
informal as is consistent with an orderly presentation of the case. Such 
hearings shall be conducted during the regular working hours of the agency 
unless extended at the will of the committee. 

(d) At the completion of its review of the case, the committee shall pre- 
pare a summary of the hearing and shall recommend a decision to the organ- 
ization head. In the event of disagreement as to recommended disposition of 
the case, a dissenting recommendation may be made by a committee member. 
The report of the committee shall be made within thirty days after its selec- 
tion. 

5. The organization head will consider as promptly as possible the report, 
and recommendations of the hearing committee and after its receipt will com- 
municate his written decision to the employee. If he disagrees with the recom- 
mendations of the majority of the committee, he shall give to the employee 
his reasons therefor. Copies of the decision, together with all material per- 
taining to the case, shall be forwarded to the Director of Personnel of the 
Federal Security Agency who will make such material available to the appel- 
lant and to the supervisors concerned upon request. 

6. An employee may request review of his grievance by the Federal Se- 
curity Administrator upon a presentation in writing to show that his griev- 
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ance is (a) one of major importance, or (b) that an opportunity for adequate 
presentation of the employee’s appeal has been denied, or (c) that there is no 
substantial evidence to support the decision, not merely that the decision is 
unsatisfactory to the employee. If the appeal is accepted, the Director of 
Personnel will seek, by any and all means which he may deem necessary, to 
obtain a prompt and satisfactory adjustment. A report and recommendation 
of the Director of Personnel shall be rendered to the Federal Security Ad- 
ministrator within one month after receipt of the employee’s written request 
for review. The Administrator after reviewing the case will render his de- 
cision. 


The referred-to Civil Service Commission Departmental Circular 
No. 251, dated February 24, 1941, in accordance with which the fore- 
going grievance procedure was issued, reads, in part, as follows: 


5. The Commission believes that before a final decision relative to the 
grievance is made by the head of the agency, the employee should have the 
opportunity of presenting the matter to either a permanent or an ad hoc com- 
mittee, or board of review, whose recommendations should be advisory in na- 
ture and designed to guide the head of the agency in arriving at a decision. 

Membership on these committees or boards should be confined to employees 
of the executive branch of the Federal Government, provided, however, that 
for those Federal agencies not in the executive branch, the members of the 
committees or boards may be appointed from the agency concerned. 

6. The Commission believes that any plan should recognize the right of an 
employee to designate, if he so desires, a representative or respresentatives of 
his own choosing to present his grievance to the supervisor, Director of Per- 
sonnel, or any other person or committee designated by the head of the agency 
or the department. 


Section 3681, Revised Statutes, provides: 


No accounting or disbursing officer of the Government shall allow or pay any 
account or charge whatever, growing out of, or in any way connected with, 
any commission or inquiry, except courtsmartial or courts of inquiry in the 
military or naval service of the United States, until special appropriations shall 
have been made by law to pay such accounts and charges. * 


Section 9 of the act of March 4, 1909, 35 Stat. 1027, provides: 


That hereafter no part of the public moneys, or of any appropriation here- 
tofore or hereafter made by Congress, shall be used for the payment of compen- 
sation or expenses of any commission, council, board, or other similar body, 
or any members thereof, or for expenses in connection with any work or the 
results of any work or action of any commission, council, board, or other 
similar body, unless the creation of the same shall be or shall have been 
authorized by law; nor shall there be employed by detail, hereafter or here- 
tofore made, or otherwise personal services from any executive department or 
other Government establishment in connection with any such commission, 
council, board, or other similar body. 


In decision of February 27, 1932, 11 Comp. Gen. 331, 332, after 
quoting the above statutes, it was stated: 


The purpose and effect of these statutes is to prohibit the incurring or paying 
of expenses incident to conducting inquiries or the creation of commissions, 
councils, boards, or similar bodies by the executive branch of the Government 
through its inherent power to make appointments and incur expenses, unless 
specific legislative authority for such inquiry, commission, council, board, or 
similar body is first ry by appropriation or otherwise. 5 Comp. Gen. 417; 
id. 553; 6 Comp. Gen. 140 


It is understood from the terms of ee 4 (a) of Personnel 
Bulletin No. 5, above quoted, that the specia] hearing committee 
has no independent authority but serves only in an advisory capacity 
to the personnel officer or the head of the agency. However, member- 
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ship on the hearing committee is not proposed to be limited to the 
personnel of the Federal Security Agency, the only condition being 
that the members “must be employees of the executive branch of the 
Federal Government.” In an opinion, dated April 14, 1909, 27 Op. 
Atty. Gen. 300, 307, the Attorney General stated, with regard to 
section 9 of the act of March 4, 1909, supra, as follows: 

* * * I cannot conceive that it could ever be construed to prohibit the 
head of a department from submitting to the concurrent investigation and 


report of several employees of his department, any. question which he might 
submit for investigation to any one of them. * 


See, also, 37 Op. Atty. Gen. 484. The said act of March 4, 1909, 
specifically prohibits the employment by detail or otherwise of serv- 
ices from any executive department or other Government establish- 
ment in connection with any such commission, council, board or other 
similar body. Accordingly, in the absence of specific authority of 
law, a committee to hear the grievances of employees of the Federal 
Security Agency, the membership of which includes employees of 
Federal agencies other than the Federal Security Agency, would 
contravene the provisions of that statute. Compare decision of June 
22, 1940, B-10845. 

The hearing of legitimate grievances of employees as authorized 
by Executive Order No. 7916 issued June 24, 1938, pursuant to the 
authority vested in the President, would appear to constitute official 
business, and, therefore, the traveling expense appropriation would 
be available for reimbursing the personnel of the Federal Security 
Agency for traveling expenses properly incurred incident to such 
official business. However, the appropriation would not be available 
for the traveling expenses of personnel of other Federal agencies or 
- of persons not in the Federal] service. 

You are advised, therefore, that the appropriation for traveling 
expenses for the Federal Security Agency would be available for 
payment of traveling expenses of the classes of persons designated 
in your letter as 1, 2a, 3a, 4, 5, 6a, 7a i, and 8, but would not be avail- 
able for payment of traveling expenses of classes designated as 2b, 
3b and c, 6b and c, or 7a ii. 


(B-21205) 


COMPENSATION—TRANSFERS—INITIAL SALARY RATES—TEMPORARY 
CENSUS EMPLOYEES RETRANSFERRED TO PERMANENT ROLLS 


A nonclassified temporary census employee restored under the special pro- 
visions of section 3 of the act of June 18, 1929, to a former permanent 
position status on the Census Bureau permanent roll is entitled, contrary 
to the rule generally applicable to transfers from nonclassified to classified 
positions, to be restored not on the basis of his salary status in the tem- 
porary position but on the basis of his previous permanent roll salary 
status, plus any increase to which he would have been entitled by opera- 
tion of law had he remained on the permanent roll. 
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Comptroller General Warren to the Secretary of Commerce, October 28, 1941: 
I have your letter of October 15, 1941, as follows: 


Section 3 of the act approved June 18, 1929 (46 Stat. 21), providing for the 
fifteenth and subsequent decennial censuses provides in part that— 

“In addition to the force hereinbefore provided for, there may be appointed 
by the Director of the Census, without regard to the provisions of the classi- 
fication act, for any period not extending beyond the decennial-census period, 
at rates of compensation to be fixed by him, as many temporary employees in 
the District of Columbia as may be necessary to meet the requirements of the 
work: Provided, That census employees who may be transferred to any such 
temporary positions shall not lose their permanent civil-service status by rea- 
son of such transfer: * * *.” 

In view of numerous recent decisions of your office which appear to authorize 
transfers from positions not subject to the classification act to positions within 
the purview of that act at any salary rate of the grade to which transferred, 
provided the salary received in the position from which transferred is not 
exceeded, your decision of the following question is respectfully requested: 

May census employees transferred from positions subject to the classification 
act to positions set up under authority contained in section 3 of the act ap- 
proved June 18, 1929, supra, be retransferred to their former, or different posi- 
tions, within the purview of the classification act at any salary rate of the 
grade to which retransferred which is not in excess of the salary they may be 
receiving at the time of retransfer? 


The general rule for fixing the initial salary rate under the classi- 
fication act upon transfer from another position not subject to the 
classification act, to which you refer in the second paragraph of your 
letter, may be stated by quoting the following from the decision of 
February 28, 1940, 19 Comp. Gen. 763, 764: 

* * * in a number of subsequent decisions it has been held in effect that 

a transfer from a position which has not been classified under the Classifica- 
tion Act of 1923 to a position which falls within the purview of the act is not 
to be regarded as a new appointment requiring the initial salary rate for the 
position to which transferred to be fixed at the minimum rate of the grade in 
which the position had been allocated, but that one of the salary rates above 
the minimum prescribed for the grade, not to exceed the salary rate paid in 
the unclassified position prior to transfer, may be fixed initially. 15 Comp. 
Gen. 102; id. 797; 16 id. 994; 17 id. 1061; 19 id. 20. Compare 18 id. 223. 
That rule, of course, has relation to transfers not controlled by 
special statute. Section 3 of the act of June 18, 1929, 46 Stat. 21, 
quoted in your letter, is a special statute controlling the transfer of 
census employees from their regular permanent positions under the 
classification act to temporary positions in the Census Bureau not 
subject to the classification act when their services are necessary to 
meet the requirement of the census work, and controlling, also, the 
restoration of the employees to their permanent positions. The rules 
for fixing the initial salary rate of such employees upon restoration 
to their permanent positions under said statute have been stated in 
decisions of this office in the light of other laws existing during the 
Fifteenth Decennial Census. 

In decision of July 5, 1929, A-27801, the following question and 
answer were stated: 

(3) Would the permanent employees of the Bureau who might be transferred 


temporarily to the decennial-census roll have to be reappointed on January 
1, 1933, at the minimum salary of their former classification grades? 
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Question 8 is not entirely free from doubt as the provision in the census act 
quoted in your submission only specifically saves to transferred employees “their 
permanent civil-service status.” However, taking the act as a whole the intent 
of the Congress appears to be to make experienced employees readily available 
for census work and that such employees should not suffer any detriment by 
reason thereof. Accordingly, I have to advise that employees transferred to 
the temporary census force, upon termination of the need for their services on 
such force, may, in the absence of any intervening legislation with respect 
thereto, be restored to the permanent positions formerly held by them if then 
vacant and be paid at the same salary rate received immediately prior to their 
transfer to the temporary census force. The decisions in 4 Comp. Gen. 1030; 
5 id. 302; 6 id. 455, are not considered applicable to the present situation. 


See, also, decision of April 9, 1931, 10 Comp. Gen. 458, wherein it 
was held (quoting from the syllabus) : 


Census employees are not entitled, as a matter of statutory right, upon retrans- 
fer from the temporary to the permanent roll, to the increase in compensation 
to which they would have been entitled under the terms of the Brookhart Salary 
Act had they remained on the permanent roll, but the administrative office may, 
within available appropriations, restore such employees to the same salary 
status on the permanent roll to which they would have been entitled by virtue 
of the Brookhart Salary Act, or reallocation of permanent positions to a higher 
grade, had they remained on the permanent roll, notwithstanding the average 
provision which will be considered as not applicable to prevent such adjustments 
in order to carry out the spirit and intent of the census act. If such action 
would violate the average provision, census employees may not be granted 
administrative promotions within their grades on the permanent roll, upon 
their retransfer from the temporary roll, that they would have received had they 
remained on the permanent roll. 


It seems clear that the intent of section 3 of the act of June 18, 
1929, was to authorize the restoration of Census employees to the 
permanent roll not on the basis of their salary status on the temporary 
roll but on the basis of the salary status previously held on the per- 
manent roll, plus any increase to which they would have been entitled 
by operation of law had they remained on the permanent roll. See 
12 Comp. Gen. 163. 

Accordingly, the specific question presented is answered in the 
negative. 


(B-21347) 


PERSONAL SERVICES—PRIVATE CONTRACT V. GOVERNMENT PER- 
SONNEL—COLLECTION OF MOTOR VEHICLE USE TAX 


If it be administratively determined that the procurement by contract—rather 
than by the use of Government personnel—of a national list of automobile 
owners and certain services incident to the collection of the use tax of $5 
imposed on motor vehicles under section 3540 of the Internal Revenue Code, 
as added by section 557 of the Revenue Act of 1941, is the most economical 
and expeditious means of effecting the collection of such tax, the appro- 
priation “Collecting the internal revenue” may be considered available for 
such purchases, provided the advertising for bids requirements of section 
8709, Revised Statutes, are complied with. 


Comptroller General Warren to the Secretary of the Treasury, October 28, 1941: 
I have your letter of October 23, 1941, as follows: 


Section 8540 of the Internal Revenue Code, as added by section 557 of the 
Revenue Act of 1941, provides among other things that there shall be imposed 
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upon the use of motor vehicles a tax with respect to each year in which the 
use occurs at the rate of $5 for each fiscal year. However, for the current 
fiscal year the tax thus imposed does not apply to any use before February 1, 
1942. While the act vests in the Commissioner of Internal Revenue the dis- 
cretion of calling upon the Post Office Department for certain assistance in 
the collection of this tax, it has been decided that for the present, at least, 
= Bureau of Internal Revenue will undertake the collection of this tax in its 
entirety. 

The effectiveness of the procedure which has been devised in the Bureau of 
Internal Revenue to administer the provision of law above cited will depend 
to a great extent upon the presence in each collector's office of a complete and 
accurate record of motor vehicle owners or registrants throughout the United 
States. Because of the widely varying methods employed in the several states 
for maintaining records of motor-vehicle registrations, considerable difficulty 
is being encountered by many of the collectors of internal revenue, in obtain- 
ing information upon which to base their records of registrants. In some 
States it would be necessary to detail a force of employees to the cities in 
which the state records are maintained for the purpose of abstracting the 
names and addresses of registrants. In other states lists of names and 
addresses may be purchased at varying costs. 

The procedure for collecting this tax contemplates that an application form 
will be addressed and mailed to each and every individual and establishment 
having motor vehicles registered in their names. There are something over 
thirty-two million motor vehicles in use at the present time registered in the 
names of approximately twenty-eight million owners. It has been estimated 
by the Bureau of Internal Revenue that the cost of obtaining the lists, of 
addressing and mailing applications and in setting up the master record in 
connection with the payments of tax due February 1, 1942, will amount to 
approximately $900,000. 

In view of the difficulties encountered in securing lists of registrants from 
State records, inquiries were made to determine whether such lists could be 
obtained from other sources. It has been learned that R. L. Polk & Company 
of Detroit and the Rueben H. Donnelly Corporation of Chicago are jointly 
associated in compiling records of motor-vehicle registrants. It is understood 
that these two concerns together have the only national list of registrants, 
although there are a number of concerns in various States compiling such lists 
with respect to particular States. R. L. Polk & Company and the Rueben H. 
Donnelly Corporation have jointly submitted a proposal for furnishing a 
8x5 card index of motor-vehicle registrants. Their proposition contemplates 
that, when preparing the cards they would also address the application forms 
as a byproduct of the preparation of the 3x5 card index. They also propose 
to insert the addressed applications in window envelopes and place the enve- 
lopes in the United States mails for delivery to the motor vehicle registrants. 
The charge to be made for this list with its byproducts of addressing and 
mailing would be at the rate of $13 per thousand names. On the basis of 
twenty-eight million owners, the total cost would amount to approximately 
$364,000. The master 3x5 card index would be arranged by internal revenue 
collection districts and in alphabetical order by cities and towns. This would 
be a very desirable arrangement for the collectors’ offices incident to delin. 
queney procedure. 

As stated heretofore in this letter, the Bureau of Internal Revenue has esti- 
mated that it will cost approximately $900,000 to secure the lists of registrants, 
for its personnel to address the application forms, insert them in envelopes, 
prepare the 8x5 cards and sort them into alphabetical order. The proposition 
submitted by the Polk and Donnelly companies would save the Government 
approximately $536,000. Aside from the purely monetary savings, the Bureau 
of Internal Revenue and the Civil Service Commission would be relieved of 
the tasks of securing and appointing 3,200 temporary clerks. There would be a 
great saving in time and effort incident to securing space and equipment. As 
a matter of fact, it is known that equipment and space are at a premium in 
many localities. The procedure contemplates that the application forms will 
be mailed to the motor vehicle registrants during the early part of January 
and in view of the magnitude of the task and the trouble which is being 
encountered in obtaining lists of registrants in some of the states, the Bureau 


of Internal Revenue is concerned whether a timely completion of the work can 
be accomplished. 


390 DECISIONS OF THE COMPTROLLER GENERAL 


The purpose of this letter is to request an opinion as to whether the appropri- 
ation, “Collecting the internal revenue,” is available for purchusing the list of 
motor-vehicles registrants under the circumstances and in the manner outlined 
hereinbefore. It is contemplated, of course, that other concerns similarly 
equipped, nationally or in individual States, would be solicited by advertise- 
ment. Since time is a pressing factor, the Department will appreciate a 
prompt consideration and decision in this matter. 


Section 557 of the Revenue Act of 1941, Public Law 250, 55 
Stat. 723, provides, so far as here pertinent, as follows: 


(a) Imposition of Tax.—There shall be imposed upon the use of motor ve- 
hicles and boats a tax, with respect to each year in which such use occurs, at 
the following rates: 

(1) Motor vehicles—$5. 

7 a 


* + - * 

(e) Evidence of tar payment.—The payment of the tax imposed by this sec- 
tion shall be evidenced by such suitable stamp, sticker, or tag of such form 
which shall be affixed to the motor vehicle or boat in such manner, as the 
Commissioner, with the approval of the Secretary, may by regulations pre- 
scribe. 

(f) Manner of collection—The place, time, and manner of making payment 
of the tax, and of furnishing such stamp, sticker, or tag shall be such as may 
be provided in regulations prescribed by the Commissioner with the approval 


of the Secretary. 
. ca = ~ * * *. 


(h) Sale of stamps by private persons.—If the Commissioner provides for 
the sale of stamps, stickers, or tags by persons not officers or employees of the 
United States he may require bond, with sufficient sureties, in a sum to be 
fixed by the Commissioner, conditioned for the faithful return, whenever re- 
quired, of all quantities or amounts undisposed of, and for the payment for, 
all quantities or amounts sold or not remaining on hand. The commissioner, 
with the approval of the secretary, may from time to time make such regula- 
tions as he may find necessary to insure the safekeeping or prevention of 
illegal use of all such stamps, stickers, or tags. 

When this legislation was originally introduced in the House of 
Representatives, the bill (H. R. 5417) contained the above provisions 
in the same form as they now appear in the law. In the House re- 
port on said bill (H. Rep. No. 1040, 77th Cong.), it is stated with 
respect to this tax provision, among other things that: 

In the administrative provisions made applicable to the tax, wide latitude is 
given to the Commissioner of Internal Revenue with respect to the method 
of collecting the tax, and for prescribing a form of stamp, sticker, or tag to be 
affixed to the motor vehicle or boat as evidence that the tax has been paid. 
Provision is made for allowing the cooperation of the Post Office Department 
or of private persons to assist in the collection of the tax.” (Page 61 of the 
report.) 


Thus it will be seen that the Congress in enacting the law appar- 
ently contemplated that matters relating to the method and manner 
of accomplishing the administrative task of collecting the tax should 
be left largely to the discretion of the Commissioner of Internal 
Revenue and the Secretary of the Treasury; and that it was even 
anticipated that a need might exist for enlisting the services of 
private persons to assist in the performance of said task. There is 
nothing to indicate an intention that the term “private persons” 
was used in the law or in the committee report in a restricted sense 
so as to exclude corporations or partnerships, and in the absence of 
such an indication it would seem reasonable to assume that the term 
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was used in its normal and comprehensive sense so as to include such 
firms. See in this connection section 1 of title 1, U. S. Code. 

As a general rule purely personal services for the Government are 
required to be performed by Federal personnel under Government 
supervision. See 13 Comp. Gen. 351, and 17 Comp. Gen. 300. How- 
ever, in the present matter, in addition to the fact that the Congress 
contemplated that the Commissioner might utilize the services of 
“persons not officers or employees of the United States” in connec- 
tion with the collection of this tax, it is understood from your letter 
than the services which it is desired to procure are not entirely of a 
personal nature. It is apparent that performance of the administra- 
tive task assigned to the Commissioner of Internal Revenue of carry- 
ing into effect the purposes of this law requires access to the names, 
addresses, etc., of all motor-vehicle registrants; and your primary 
purpose in connection with this matter appears to be the procurement 
of such a list from a source, and by following a procedure, which 
will permit the accomplishment of the administrative task involved 
in the most expeditious manner and at the least expense to the United 
States. Manifestly, if the task of preparing the cards, transferring 
the data thereon to application forms, and inserting such forms in 
window envelopes is accomplished at one time and as part of a con- 
tinuous operation, the cost will be less than if the cards are prepared, 
delivered to the United States and the work of placing the necessary 
data on the forms and inserting them in envelopes is performed by 
Federal employees. Also, it is apparent that a considerable saving 
in time can be effected by the proposed procedure, and it is stated 
in your letter that: 


* * * jin view of the magnitude of the task and the trouble which is being 
encountered in obtaining lists of registrants in some of the states, the Bureau 
of Internal Revenue is concerned whether a timely completion of the work can 
be accomplished. 


Consequently, in view of all the facts and circumstances appearing, 
I have to advise that if it be administratively determined that the 
procurement of the necessary information and services by contract 
in the manner proposed in your letter is the most economical and 
expeditious means of effecting the collection of the tax here involved, 
it would appear reasonable, as proposed in your letter, to regard the 
work of addressing the applications and inserting them in window 
envelopes as merely an incident or “byproduct” of the procurement 
of the necessary card index, and to include such service in the terms 
of any contract or contracts that may be awarded for such 
procurement. 

Accordingly, the question presented in the concluding paragraph 
of your letter is answered in the affirmative, with the understanding 
of course, that the provisions of section 3709, Revised Statutes, will 
be complied with. 

470350™—42——27 
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(B-19904) 
PAY—ADDITIONAL—OVER 12 MONTHS’ SERVICE 


Enlisted men of the Regular Navy, the Marine Corps, and the reserve and retired 
components thereof on active duty are entitled, by reason of the various 
assimilation statutes, to the benefits of section 8 of the Service Extension 
Act of 1941, which authorizes $10 additional pay for, inter alia, enlisted 
men of the Regular Army for each month of service in excess of 12. 

Enlisted men of the Naval or Marine Corps Reserve must have had 12 months of 
active service, other than training duty as reservists, subsequent to August 
27, 1940, under statutory provisions comparable to Public Resolution No. 96 
of August 27, 1940, before they are entitled to the $10 additional pay au- 
thorized by section 8 of the Service Extension Act of 1941 for each month 
of service in excess of 12. 

Members of the Fleet Reserve must have had 12 months of active service sub- 
sequent to August 27, 1940, under statutory provisions comparable to Pub- 
lic Resolution No. 96 of August 27, 1940—as distinguished from service 
in the Regular Navy prior to their transfer to the said Reserve—before 
they are entitled to the $10 additional pay authorized by section 8 of the 
Service Extension Act of 1941 for each month of service in excess of 12. 

Retired enlisted men of the Regular Navy are members of the Regular Navy, 
and when recalled to active duty may count their service prior to August 
19, 1941, in determining the date on which they are entitled to the $10 
additional pay authorized by section 8 of the Service Extension Act of 
August 18, 1941, for each month of service in excess of 12. 

In determining whether an enlisted man of the Regular Navy or Marine Corps 
has had 12 months’ service within the meaning of section 8 of the Service 
Extension Act of 1941, authorizing $10 additional pay for each month of 
service in excess of 12, there may be counted not only service in his current 
enlistment but, also, service in a prior enlistment. 

After an enlisted man once has become entitled to the $10 additional pay au- 
thorized by section 8 of the Service Extension Act of 1941 for each month 
of service in excess of 12, his right to such pay continues during the period 
specified in the statute without regard to whether his service during such 
period is performed under more than one enlistment. 

An enlisted man of the Regular Navy may count prior active service in the 
Naval Reserve in determining whether he has had 12 months’ service within 
the meaning of section 8 of the Service Extension Act of 1941, authorizing 
$10 additional pay for each month of service in excess of 12. 

Time absent in a nonpay status may not be counted in determining whether 
enlisted men of the Navy, Marine Corps, and the reserve components thereof 
on active duty have had 12 months’ service within the meaning of section 
8 of the Service Extension Act of 1941, authorizing $10 additional pay for 
each month of service in excess of 12. 

The $10 additional pay authorized by section 8 of the Service Extension Act of 
1941 for each month of service in excess of 12 may be prorated for a frac- 
tion of a month’s service. 

Since the $10 additional pay authorized by section 8 of the Service Extension 
Act of 1941 for each month of service in excess of 12 is, by the terms of the 
statute, payable “in addition to the amounts otherwise payable,” it should 
not be added to the base pay for the purpose of computing longevity pay, 
aviation pay, or one-fourth additional pay under section 1422, Revised 
Statutes, for detention after expiration of enlistment. . 

In the case of a general court-martial prisoner whose pay is forfeited under 
the terms of his sentence, the $10 additional pay authorized by section 8 
of the Service Extension Act of 1941 for each month of service in excess 
of 12 should not be credited. 

Since the $10 additional pay authorized by section 8 of the Service Extension 

Act of 1941, approved August 18, 1941, to be paid to enlisted men of the 

Regular Army is, by the terms of the statute, payable for each month of 

military service in excess of 12 rendered “after the date of enactment” of 

said statute, the statute is also effective only on and after August 19, 1941, 

with respect to personnel of the Regular Navy. 
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om Comptroller General Elliott to the Secretary of the Navy, October 29, 
1941: 


There has been considered your letter of September 4, 1941, as 
follows: 


It is requested that a decision be rendered as to whether enlisted men of the 
Regular Navy and Marine Corps and the Reserve and Retired components thereof 
on active duty are entitled to the benefits of section 8 of the Act approved 
August 18, 1941 (Public Law 213, 77th Congress), which provides as follows: 

“(a) Any person inducted into the land or naval forces of the United States 
for active training and service, under section 3 (b) of the Selective Training 
and Service Act of 1940 shall, in addition to the amounts otherwise payable to 
such person with respect to such training and service, be entitled to received the 
sum of $10 for each month of such training and service in excess of twelve. 
The provisions of this section shall also apply (1) to any enlisted personnel 
of the National Guard of the United States or of any other reserve component 
of the Army of the United States ordered into the active military service under 
the authority of Public Resolution Numbered 96, approved August 27, 1940, or 
section 37a of the National Defense Act of 1916, as amended, for any such serv- 
ice so rendered by any such personnel in excess of twelve months, and (2) to any 
enlisted personnel of the Regular Army for each month of military service ren- 
dered by him after the date of enactment of this joint resolution, and after 
his total military service (rendered before or after such date) exceeds twelve 
months. 

“(b) The provisions of this section shall be applicable only during the period 
of the unlimited emergency declared by the President on May 27, 1941.” 

If the above provision of law is held to be applicable to the Navy and Marine 
Corps, decision is also requested on the following questions: 

(a) In the case of members of the Naval or Marine Corps Reserve, exclusive 
of Fleet Reservists, will inactive duty or .only active duty be included in 
determining the date on which such men complete the 12 months’ service? 

(b) In the case of members of the Naval or Marine Corps Reserve, exclusive 
of Fleet Reservists, will active duty for training be included in determining the 
date on which such men complete the 12 months’ service? 

(c) Are members of the Fleet Reserve and retired enlisted men entitled to 
count service prior to transfer to the Fleet Reserve, or are they required to 
serve 12 months’ active duty subsequent to the date of recall to active duty? 

(d) In the case of members of the Naval or Marine Corps Reserve, in de- 
termining the 12 months’ service, may active duty performed prior to August 27, 
1940, be included? 

(e) In determining the 12 months’ service of enlisted men of the Regular 
Navy or Marine Corps, does “service” as used in the law apply only to current 
enlistment or does it include service in prior enlistments? 

(f) After enlisted men have become entitled to the $10.00 additional pay 
does their right thereto continue upon discharge and reenlistment? 

(g) May men with prior active service in the Naval Reserve who enlist in 
the Regular Navy include such prior service in determining the date on which 
they complete the 12 months’ service? 

(h) Should time absent in a nonpay status be deducted in determining the 
date on which enlisted men of the Navy and Marine Corps, and the Reserve 
components thereof on active duty, complete the initial 12 months’ service? 

(i) Is the law to be interpreted literally so as to entitle an enlisted man to 
credit of $10.00 only after completion of a full month’s service in excess of 12 
months or should the law be construed to authorize a credit at the rate of 
$10.00 per month, and be prorated for a fractional part of a month? 

(j) Is the $10.00 per month increase considered a flat increase or should it 
be added to the base pay and included in computing longevity and aviation 
increases? 

(k) Is the $10.00 per month increase included in computing one-fourth 
additional pay under section 1422 Revised Statutes? 

(1) In the case of general court-martial prisoners, whose pay is forfeited 
under the terms of the sentence, should the $10.00 increase be credited? 

(m) Are enlisted men of the Regular Navy who complete 12 months’ service 
prior to August 18, 1941, entitled to an increase of $10.00 per month from 
August 18, 1941, or August 19, 1941? 
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(n) In view of the wording of paragraph (b) of section 8 of Public Law 213 
approved August 18, 1941, does paragraph (a) thereof become inoperative in 
case of change from an unlimited emergency to a limited emergency or war? 

Section 12(a} of the Selective Training and Service Act of 1940 
(approved September 16, 1940), 54 Stat. 895, fixed new rates of pay 
for enlisted men of the Army and Marine Corps and the last sentence 
thereof provides: 

* * * Enlisted men of the Navy shall be entitled to receive at least the 


same pay and allowances as are provided for enlisted men in similar grades in 
the Army and Marine Corps. 


Section 1612 of the Revised Statutes (34 U. S. C. A. 971) provides: 

The officers of the Marine Corps shall be entitled to receive the same pay 
and allowances, and the enlisted men shall be entitled to receive the same pay 
and bounty for reenlisting, as are or may be provided by or in pursuance of law 
for the officers and enlisted men of like grades in the infantry of the Army. 

It has long been held that the pay and allowances of enlisted men 
of the Marine Corps, where not otherwise specifically provided for, 
are the same as those provided for like grades in the infantry of the 
Army. Reid v. United States, 18 Ct. Cls. 625; Bristow v. United 
States, 47 id. 46; 4 Comp. Dec. 26; 27 id. 550; 1 Comp. Gen. 335; 6 
id. 197. 

Section 8 of the Service Extension Act of 1941 (approved August 
18, 1941), 55 Stat. 627, quoted in your letter, authorizes payment, 
during the period of the unlimited emergency declared by the Presi- 
dent on May 27, 1941, in addition to amounts otherwise payable, of 
$10 per month, inter alia, to any enlisted personnel of the Regular 
Army for each month of military service rendered by him after 
August 18, 1941, and after his total military service (rendered before 
or after such date) exceeds 12 months. While this additional pay- 
ment was referred to in the congressional debates on the Service 
Extension Act of 1941 in various terms such as bonus. bounty, pay. 
etc., it accrues periodically to those within the terms of the enactment 
and for the purposes of the provisions of law last above quoted is an 
item of the pay of enlisted men of the Army and therefore accrues 
also to enlisted men of the Regular Navy and Marine Corps. 

Section 1 of the Naval Reserve Act of 1938 (approved June 25, 
1938), 52 Stat. 1175, created and established as a component part of 
the United States Navy a Naval Reserve. Section 2 of the same act 
“created and established as a component part of the United States 
Marine Corps, a Marine Corps Reserve under the same provisions 
in all respects (except as may be necessary to adapt said provisions 
to the Marine Corps) as those contained in this Act.” Section 7 of 
the act (52 Stat. 1176) provides that— 

* * * enlisted men of the Naval Reserve, including those on the honorary 


retired list, or who may have been retired, when employed on active duty or on 
training duty with pay or when employed in authorized travel to and from 
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such duty, shall receive the same pay and allowances as received by * * * 
enlisted men of the Regular Navy at the same rank, grade, or raiing, and of 
the same length of service * 


The act of August 29, 1916, 39 Stat. 591 (34 U. S. C. A. 433), 
provides: 

The Secretary of the Navy is authorized in time of War or when a national 
emergency exists to call any enlisted man on the retired list into active 
service for such duty as he may be able to perform. While so employed such 


enlisted men shall receive the same pay and allowances they were receiving 
when placed on the retired list. 


Section 17 of the act of June 10, 1922, 42 Stat. 632 (37 U.S. C. A. 
27), provides, in part, that— 

* * * Retired officers of the Army, Navy, Marine Corps, * * * and 
retired warrant officers and enlisted men of those services, shall, when on 
active duty, receive full pay and allowances. 

In view of the statutes cited above, your first and basic question is 
answered in the affirmative. Accordingly your questions designated 
(a) to (n), inclusive, will be considered in order hereinafter. 


Questions (a) and (b) 


Paraphrasing those terms of the statute which are particularly 
pertinent to these questions, the law provides that each member of a 
reserve component ordered into active military service under the 
provisions of Public Resolution No. 96, approved August 27, 1940, 
54 Stat. 858, or appropriate provisions of the National Defense Act 
of 1916, as amended, is entitled to receive the sum of $10 for each 
month of such service in excess of 12 months. Clearly, it was not 
intended by the statute that either inactive service as a member of 
a reserve component or mere training duty as a reservist would be 
included in computing the 12 months’ service which an enlisted man 
must have had before being entitled to the additional payment. The 
statute contemplates that an enlisted man of a reserve component 
shall have had 12 months of active military service, other than train- 
ing duty as a reservist, subsequent to August 27, 1940, under statu- 
tory provisions comparable to Public Resolution No. 96, approved 
August 27, 1940, 54 Stat. 858, before he is entitled to the additional 
payment of $10 monthly. 

Questions (a) and (b) are answered accordingly. 


Question (c) 


All enlisted members of the Fleet Reserve had more than 1 year’s 
service in the Regular Navy (Article H-9202, Bureau of Navigation 
Manual) prior to their assignment or transfer to the Fleet Reserve, 
but it is not such service that is contemplated by the provision of 
section 8 (a) of the Service Extension Act of 1941, 55 Stat. 627, 
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which requires 12 months’ service of an enlisted reservist before he 
is entitled to the monthly payment of $10. The statute contemplates 
12 months’ active military service by a reservist subsequent to August 
27, 1940, under statutes comparable to Public Resolution No. 96, 
approved August 27, 1940, i. e., those which pertain to ordering 
reservists to active duty, and that an enlisted reservist is entitled to 
additional payment at the rate of $10 per month only for periods 
following 12 months’ active military service under such statutory 
provisions. 

As to retired enlisted men of the Regular Navy, they are members 
of the Regular Navy (as retired enlisted men of the Regular Army 
are members of the Regular Army) and as such are entitled to count 
their service prior to August 19, 1941, for the purpose of the 
additional payment authorized by the cited act. 

Question (c) is answered accordingly. 
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Question (d) 


As the assimilation is to pay provided for the Army, and as 
enlisted members of the National Guard or enlisted members of 
the reserve components of the Army ordered into the service of the 
United States under the terms of Public Resolution 96, of August 
27, 1940, are included, only service after such date may be counted 
by them. It seems obvious that enlisted members of the Naval or 
Marine Corps Reserve may not count by assimilation active service 
prior to August 27, 1940, which enlisted members of the reserve com- 
ponents of the Army may not count. It is only active service after 
August 27, 1940, that may be counted by enlisted members of the 
Naval or Marine Corps Reserve for the purpose of this additional 
payment. 

Question (e) 


To paraphrase the statute in this connection, it provides that each 
enlisted member of the Regular Army is entitled to $10 per month, 
in addition to amounts otherwise payable, for each month of mili- 
tary service rendered by him after August 18, 1941, and after his 
total military service (rendered before or after such date) exceeds 
12 months. The distinction between this provision for members of 
the Regular Army and the provision for the reserve components of 
the Army is apparent. The provision respecting personnel ordered 
into active military service under the provisions of Public Resolu- 
tion No. 96, etc., refers to “any such service so rendered by any such 
personnel in excess of 12 months,” while the provision regarding 
the enlisted personnel of the Regular Army refers to service ren- 
dered after August 18, 1941, and after the individual’s total military 
service (rendered before or after such date) exceeds 12 months. 
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Accordingly, in determining whether an enlisted man of the Reg- 
ular Navy or Marine Corps has had 12 months’ service within the 
meaning of section 8 (a) of the Service Extension Act of 1941, 
service in a prior enlistment may be counted. 


Question (f) 


Section 8 (b) of the Service Extension Act of 1941, 55 Stat. 628, 
provides as follows: 

The provisions of this section shall be applicable only during the period of 
the unlimited emergency declared by the President on May 27, 1941. 

After an enlisted man once has become entitled to the increase of 
pay authorized under section 8 (a) he is entitled to continue to 
receive the increase during the period specified in the statute, so 
long as other conditions remain the same, without regard to the 
question whether his service during such period is performed under 
more than one enlistment. 

Question (/) is answered accordingly. 


Question (9) 


The discussion in connection with question (e), supra, is pertinent 
to a consideration of this question. The total naval service of an 
enlisted man of the Regular Navy must be held to include prior 
active service as a naval reservist. In this connection see 2 Comp. 
Gen. 280, holding that an enlisted man of the Regular Navy was 
entitled to credit for active duty service (other than training) in 
an enlisted rating as a member of the Naval Reserve Force in com- 
puting his service for longevity pay purposes under section 10 of 
the act of June 10, 1922, 42 Stat. 630. 

Accordingly, question (g) is answered in the affirmative. 


Question (h) 


In a decision to the Secretary of War, dated October 28, 1940, 20 
Comp. Gen. 218, at page 223, it was stated that— 

“Service” heretofore has been construed as not including time when an 
enlisted man is absent without leave, or absent because of disease due to his 
own misconduct and when confined under certain circumstances. See 2 Comp. 
Gen. 162. Accordingly, the 4 months’ service necessarily includes only service 
that may be counted for pay and for completion of enlistment. See B-12506 
[October 3, 1940}. 

Based upon the same reasoning your question () is answered in 
the affirmative. 


Question (i) 


It is sufficiently apparent that the payment is to be made at the 
rate of $10 for each month for which it is otherwise payable and that 
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the monthly payment authorized by section 8 (a) may be prorated 
for a fraction of a month’s service. 


Question (j) 


The statute provides that an enlisted man otherwise qualified in 
accordance with its conditions shall, in addition to the amounts other- 
wise payable to such person with respect to such training and service, 
be entitled to receive the sum of $10 for each month of such training 
and service in excess of 12. This language is plain that the $10 is 
simply to be added to amounts otherwise payable to an enlisted 
man after the computation of such other amounts is completed, and, 
that it should not be added to the base pay for the purpose of 
computing longevity or aviation pay. 


Question (k) 
No, for the reason stated in answer to question (/). 
Question (1) 


In view of the answer to question (h) and the fact that the for- 
feitures are understood to be total with the exception of amounts 
necessary for payment for civilian clothes, transportation, and a 
limited payment of money, the case is not within the statute. 


Question (m) 


The general rule is that a statute is effective from and after its 
date unless it is clear from the language of the statute that a different 
effective date was intended. 13 Comp. Gen. 265. However, section 
8 (a) of the Service Extension Act of 1941, provides that the 
monthly increase shall be paid to any enlisted man of the Regular 
Army for each month of military service rendered by him after 
the date of enactment of the said act. This language requires a 
holding that with respect to personnel of the Regular Navy the act 
is effective on and after August 19, 1941. See 7 Comp. Gen. 793, 794. 


Question (n) 


This question is based upon conditions which may not arise and 
it is believed proper that no decision with respect thereto should be 
rendered at this time. 


(B-21236) 


TRAVELING EXPENSES—RETURN TO CIVILIAN POSITION AFTER 
MILITARY DUTY 


An employee inducted into the military forces under either the Selective Train- 
ing and Service Act of 1940 or Public Resolution No. 96 of August 27, 1940, 
whose position has been abolished during a period of furlough for such 
duty but who is offered a position of like seniority, status, and pay at a 
different location is required to bear the expense of travel to such point. 
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Comptroller General Warren to the Secretary of War, October 30, 1941: 
I have your letter of October 11, 1941, as follows: 


1. The Department has been requested to authorize travel at Government 
expense for an employee who has returned from active military duty and 
made application for reinstatement to his former position, wherein the fol- 
lowing situation applies. 

2. The employee was furloughed from his civil position of C. C. C. company 
commander, Sacramento C. C. C. District, on November 25, 1940, and has 
returned to that location and met all the requirements for reinstatement. 
Since that time the C. C. C. camps under the Sacramento C. C. C. District 
have been disbanded and as a result, the employee’s former position has been 
abolished, and no other position of like seniority, status, and pay is available for 
him at that location. He can be assigned, however, to a position of like status 
and pay at a different location. 

3. Since the employee reported back to the location of his former position and 
has made application for reinstatement thereto in good faith, your decision 
is requested as to whether the Department may authorize his travel at Gov- 
ernment éxpense to a different location, to enter on duty from a furlough status. 


Section 8 (a) and (b) (A) of the Selective Training and Service 
Act of 1940, approved September 16, 1940, 54 Stat. 890, provides that 
an employee of the United States, other than temporary, who meets 
all of the conditions to entitle him to restoration to a civilian position 
after expiration of his period of active military service “shall be 
restored to such postion or to a position of like seniority, status and 
pay,” and subsection (c) of the same section of the statute provides: 


Any person who is restored to a position in accordance with the provisions 
of paragraph (A) or (B) of subsection (b) shall be considered as having been 
on furlough or leave of absence during his period of training and service in 
the land or naval forces, shall be so restored without loss of seniority, shall be 
entitled to participate in insurance or other benefits offered by the employer 
pursuant to established rules and practices relating to employees on furlough 
or leave of absence in effect with the employer at the time such person was 
indueted into such forces, and shall not be discharged from such position 
without cause within oue year after such restoration. 


See, also, the corresponding provision in Public Resolution No. 96, 
approved August 27, 1940, 54 Stat. 858, as amended by section 8 (d) 
of the Selective Training and Service Act of 1940, supra. 

The provisions of the Selective Training and Service Act and 
Public Resolution No. 96 do not guarantee restoration to the same 
position occupied by the employee when he entered the active military 
duty, but restoration either to the same position or to a position of 
like seniority, status, and pay. Neither do the provisions of the 
statutes guarantee restoration to a position at the same place the 
employee was previously employed. There is nothing in the statutes 
authorizing the reimbursement of an employee of the cost of travel- 
ing expenses incurred in returning to a civilian position after ter- 
mination of his active military service. Such expenses do not con- 
stitute “benefits offered by the employer pursuant to the established 
rules and practices relating to employees on furlough or leave of 
absence in effect with the employer at the time such person was in- 
ducted into such forces,” quoting from the statutes, supra. Further- 
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more, even viewing the matter from its most favorable light—namely, 
as a transfer—there would be required the consideration of the pro- 
visions of section 301 of the act approved May 31, 1941, Public Law 
88, 55 Stat. 234, reading as follows (which provisions likewise have 
appeared in previous annual appropriation acts for many years) : 

Appropriations for the fiscal year 1942 available for expenses of travel of 

civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the depart- 
ment or establishment concerned in the order directing such transfer: Provided, 
That such expenses shall not be allowed for any transfer effected for the con- 
venience of any officer or employee. 
And it will be seen that said statute authorizes payment of traveling 
expenses of employees of the Government only “on transfer from 
one Official station to another,” subject to the conditions therein 
stated. 

While it has been held that the benefits of that statute are ap- 
plicable upon the return of an employee to active duty from fur- 
lough or leave of absence without pay, if all of the conditions of 
the statute are otherwise fulfilled (decision of October 2, 1940, 
B-12385), in the instant case the employee’s old position had been 
abolished while he was on furlough or leave of absence without 
pay and he had no official headquarters upon his return from which 
he could be transferred or upon which the statute could operate. 
Accordingly, his restoration to a civilian position at another location 
is for viewing as in the nature of a new appointment thus consti- 
tuting the place where he is first assigned for duty as his first duty 
station to which he must bear the cost of reporting. See 20 Comp. 
Gen. 820, and decisions therein cited. 

In the light of the foregoing I am constrained to hold that the 
employee is required to bear the expense of returning to any civilian 
position of like seniority, status, and pay, to which he may be 
restored, irrespective of the place where the duties are to be 
performed. 


(B-21497) 


PERSONAL SERVICES—PRIVATE CONTRACT V. GOVERNMENT PER- 
SONNEL—TABULATING SERVICES 


Where neither the basic legislation nor the appropriation made to carry out 
its purposes expressly, nor by necessary implication, requires that certain 
work be performed by the personnel of the particular agency for which 
the funds are appropriated and it develops that it would be impossible or 
impracticable to have the work performed by the employees of that agency, 
the General Accounting Office will not object to the use of the appropria- 
tion involved to pay for having the work done otherwise. 15 Comp. Gen. 
951, distinguished. 
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Where it is not in the interests of the Government to have certain tabulating 
services in connection with the registration of aliens under the Alien 
Registration Act of 1940 performed by Department of Justice employees and 
it is found after advertising for bids that such work can be “as con- 
veniently or more cheaply” procured by contract with a private concern 
than by placing an order therefor with another Government agency, such 
mode of procurement is authorized under section 601 of the act of June 


30, 1932, which expressly provides that services may be so procured under 
such circumstances. 


Comptroller General Warren to the Attorney General, October 31, 1941: 
I have your letter of October 29, 1941, as follows: 


It is necessary at the present time to punch into approximately 5,000,000 
cards in respect of all aliens registered under the Alien Registration Act of 
1940, the codes indicating their arrests, affiliations and other data. The person- 
nel and machines for this type of work in the Alien Registration Division of 
the Immigration and Naturalization Service of the Department of Justice are 
already engaged in similar punching operations to keep the alien registration 
records current and to prepare information on aliens which is important in 
national defense. For example, it is essential to keep current the records of 
changes of address and status of certain classes of aliens and this information 
can be kept readily available only by these punching operations. These essential 
operations would be delayed if this personnel and these machines were with- 
drawn from this current work to do this additional work which is also an 
essential part of ‘the control of aliens in connection with the national defense 
program. Even if additional machines could be rented to do this work, there 
is no space available for them and even if that could be procured it would take 
months to obtain personnel and even a longer period to train them at con- 
siderable expense for this temporary work. 

It is proposed to have this additional work, which will take approximately fifty 
working days, done by the International Business Machine Corporation, which 
has the machines and the trained personnel, under a contract at a cost of $57,000. 

It is called to our attention, however, that a decision of Comptroller General 
McCarl of May 2, 1936 (15 Comp. Gen. 951) states that a proposed contract of 
the Securities and Exchange Commission with the International Business Ma- 
chine Corporation to punch, sort, and tabulate cards containing information 
extracted from questionnaires obtained in studies of investment trusts, was 
not authorized. Apparently that decision was based upon the particular statute 
there involved because it states that section 30 of the Public Utility Holding Act 
of 1935 charges the Commission with the duty of making the studies and in- 
corporating them in a report to Congress, and section 31 of the same statute 
authorizes the Commission to employ the necessary personnel. These provisions 
imply the intention of Congress that this work should be done by this personnel. 
In addition the appropriation specifically applicable to the Commission’s work 
expressly provides for rental of equipment and that provision supported the 
implication that this particular work was to be done by Government personnel 
on rented machines. 

In the present case, however, there are no such specific statutory provisions 
implying that this work shall be done only by Government personnel. Section 
84 (a) of the Alien Registration Act of 1940 provides that the Commissioner 
of Immigration and Naturalization is authorized and directed, with the approval 
of the Attorney General, to prescribe the information which aliens must supply 
upon registration. The general authority to process this information to make 
this data readily available, is necessarily implied from the whole purpose of alien 
registration. Nothing in this general authority, however, implies that it must 
be done in any particular way. Moreover, the appropriation acts here involved 
do not support an implication that this work is to be done solely by Government 
personnel in the same way that the specific appropriation for rental and equip- 
ment for the Securities and Exchange Commission supported that implication. 

Rental of machines for the work of the Alien Registration Division is not 
paid out of the appropriation for “Salaries and Expenses, Immigration and 
Naturalization Service,” but is paid out of “Contingent Expenses,” a general 
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appropriation for the Department of Justice. It is suggested that since rental 
of such equipment is not paid out of the appropriation for the Immigration and 
Naturalization Service but out of a general appropriation, there is no Implication, 
as in the decided case, that this work was to be done only on rented machines 
and by Government personnel. 

If the proposed contract is not authorized it will cost the Government an 
additional $9,000 (over a 15% increase) to have the work done by the Bureau 
of the Census which has available machines and personnel. 

In view of the fact that it is imperative to do this work as soon as possible, 
and the Bureau of the Census will not retain its temporary personnel beyond 
October 30, 1941, I shall be obliged if you will give me your views on this matter 
as quickly as possible. 


As indicated in your letter, the decision of May 2, 1936, 15 Comp. 
Gen. 951, was based upon the provisions of the particular statute there 
considered which charged the Government agency involved with the 
duty of performing the necessary work and services. I find nothing 
in the Alien Registration Act, 1940, 54 Stat. 670, or in the Department 
of Justice Appropriation Act, 1942, 55 Stat. 289, which expressly or 
by necessary implication requires, under the reported facts and cir- 
cumstances, that the work and services discussed in your above-quoted 
letter necessarily be performed only by the Department of Justice. 
Consequently, the said decision is not controlling here; and, in view 
of the representations made as to the impracticability or impossibility 
of having these cards punched by employees of your Department in 
time to meet the need therefor, I have to advise that this office will 
not object to the use of the appropriation involved to pay for having 
the punching done otherwise. 

The question as to whether the services should be procured under 
contract with a private concern or from another Government agency, 
is for determination pursuant to the provisions of section 601, title 
VI, of the act of June 30, 1932, 47 Stat. 417, which provides, in per- 
tinent part, as follows: 

Any executive department or independent establishment of the Government, 
or any bureau or office thereof, if funds are available therefor and if it is 
determined hy the head of such executive department, establishment. bureau 
or office to be in the interest of the Govcrumen! so to do, may place orders with 
any other such department, establishment, bureau, or office for materials, 
supplies, equipment, work, or services, of any kind that such requisitioned 
Federal agency may be in a position to supply or equipped to render, and shall 
pay promptly by check to such Federal agency as may be requisitioned, upon 
its written request, either in advance or upon the furnishing or performance 
thereof, all or part of the estimated or actual cost thereof as determined by 
such department, establishment, bureau, or office as may be requisitioned; but 
proper adjustments on the basis of the actual] cost of the materials, supplies, 
or equipment furnished, or work or services performed, paid for in advance, 
shall be made as may be agreed upon by the departments, establishments, 
bureaus, or offices concerned: Provided, however, That if such work or services 
can be as conveniently or more cheaply performed by private agencies such 
work shall be let by competitive bids to such private agencies. Bills rendered, 


or requests for advance payments made, pursuant to any such order, shall not 
be subject to audit or certification in advance of payment. [Italics supplied.] 


Under the terms of said section—assuming that it is not practicable 
or in the interests of the Government to have this particular card- 
punching job performed by employees in your Department—you are 


DECISIONS OF THE COMPTROLLER GENERAL 403 


authorized to place an order with the Burean of the Census, or any 
other agency of the Government, provided it is in a position to 
supply or equipped to render the work or services and provided, 
also, that the work or services cannot be as conveniently or more 
cheaply performed by a private agency. If, after advertising for 
competitive bids, it should be determined that the work or services 
can be as conveniently or more cheaply performed by a private 
agency, you are authorized to contract with such private agency in- 
stead of placing the order with an agency of the Government, and 
the appropriation for the Immigration and Naturalization Service 
is properly chargeable with the cost thereof. 
The question presented is answered accordingly. 


(B-20822) 


OFFICERS AND EMPLOYEES—VOLUNTARY ENLISTMENTS IN MILI- 
TARY OR NAVAL SERVICE—REEMPLOYMENT AND LEAVE RIGHTS 


Under the authority of section 7 of the Service Extension Act of 1941, which 
made applicable to persons who voluntarily enlist in the military or naval 
forces subsequent to May 1, 1940, the reemployment benefits of section 8 
of the Selective Training and Service Act of 1940, an employee who volun- 
tarily enlists may be either separated from the service or carried in a 
furlough status—conditioned upon future compliance with the conditions 
named in said section 8—during the period of his military or naval service; 
and his right to such benefits will be the same in either event. 

Action taken to separate an employee from the Government service upon his 
voluntary enlistment in the military or naval service subsequent to May 
1, 1940, may not thereafter be rescinded by retroactively changing the 
administrative records to show such employee as in a leave-without-pay 
status, notwithstanding the provisions of section 7 of the Service Extension 
Act of 1941 conferring on such volunteers the same reemployment benefits 
accorded persons inducted under the Selective Training and Service Act 
of 1940, but his right to such reemployment benefits, upon compliance with 
the conditions of the statute, will not be affected by his separation from 
the service. . 

An employee voluntarily enlisting in the military or naval service after May 1, 
1940, is entitled to be recredited with accrued ‘annual leave to his credit on 
date of entering the military or naval service as one of the reemployment 
benefits of section 8 of the Selective Training and Service Act of 1940 to 
which he is entitled under section 7 of the Service Extension Act of 1941, 
provided, of course, he complies with the conditions made prerequisite to 
the acquisition of such benefits by said section 8. 

An employee who is not restored pursuant to section 7 of the Service Extension 
Act of 1941 to active Federal civilian duty after discharge from military 
or naval service under a voluntary enlistment may not be restored to a 
pay status for the sole purpose of paying him for accumulated leave unused 
at the time of his enlistment. 


——— General Warren to the Federal Security Administrator, November 


I have your letter of September 27, 1941, as follows: 


In view of the mandatory reemployment benefits authorized by section 7 of 
the Service Extension Act of 1941 (Public Law 213, 77th Congress, approved 
August 18, 1941), your decision is respectfully requested on the following 
questions: 

1, May employees of the Federal Security Agency who voluntarily enlist in 
the active military or naval service, as distinguished from those who enter the 
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military service under the Selective Training and Service Act of 1940, be carried 
in a leave-without-pay status during their periods of enlistment? 

2. If a leave-without-pay status is authorized, may separation actions on 
account of enlistments on and after May 1, 1940, up to the present time, be 
changed currently to show the employees as in a leave-without-pay status 
retroactive to dates of entrance on active military duty? 

8. Since you have held in your decision of September 13, 1941 (B~20149), 
that, under the act of August 1, 1941 (Public Law 202, 77th Congress), making 
provision for payment for accumulated annual leave when employees are ordered 
to active military or naval duty, employees referred to in question 1 may not 
be paid for unused accumulated annual leave while in the military service, 
may we (a) recredit them with such annual leave upon their restoration to a 
duty status or reinstatement in this agency, (b) hold such leave credits for 
purpose of transfer to their accounts if and when reemployed in a civilian 
position in another Federal agency, or (c) in the event that an employee, after 
discharge from the military or naval service, is not restored to any active 
Federal civilian duty, may we, upon application, restore him to a pay status 


expressly for the purpose of paying him for accumulated leave unused at time 
of enlistment? 


Section 7 of the act of August 18, 1941, Public Law 213, 55 Stat. 
627, provides as follows: 


Any person who, subsequent to May 1, 1940, and prior to the termination 
of the authority conferred by section 2 of this joint resolution, shall have entered 
upon active military or naval service in the land or naval forces of the United 
States shall be entitled to all the reemployment benefits of section 8 of the 
Selective Training and Service Act of 1940 to the same eawtent as in the case 
of persons inducted under said Act: Provided, That the provisions of section 
8 (b) (A) of said act shall be applicable to any such person without regard 
to whether the position which he held shall have been covered into the classified 
civil service during the period of his military or naval service. [Italics supplied.] 


The provisions of section 8 of the Selective Training and Service 
Act of 1940, approved September 16, 1940, 54 Stat. 890, relating to 
reemployment benefits, are as follows: 


Sec. 8. (a) Any person inducted into the land or naval forces under this act 
for training and service, who, in the judgment of those in authority over him, 
satisfactorily completes his period of training and service under section 3 (b) 
shall be entitled to a certificate to that effect upon the completion of such period 
of training and service, which shall include a record of any special proficiency 
or merit attained. In addition, each such person who is inducted into the land 
or naval forces under this act for training and service shall be given a physical 
examination at the beginning of such training and service and a medical state- 
ment showing any physical defects noted upon such examination; and upon the 
completion of his period of training and service under section 3 (b), each such 
person shall be given another physical examination and shall be given a medical 
statement showing any injuries, illnesses, or disabilities suffered by him during 
such period of training and service. 

(b) In the case of any such person who, in order to perform such training 
and service, has left or leaves a position, other than a temporary position, in 
the employ of any employer and who (1) receives such certificate, (2) is still 
qualified to perform the duties of such position, and (3) makes application for 
reemployment within forty days after he is relieved from such training and 
service— 

(A) if such position was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be 
restored to such position or to a position of like seniority, status, and pay; 


* = * * * * . 


(c) Any person who is restored to a position in accordance with the provisions 
of paragraph (A) or (B) of subsection (b) shall be considered as having been 
on furlough or leave of absence during his period of active military service, shall 
be so restored without loss of seniority, shall be entitled to participate in 
insurance or other benefits offered by the employer pursuant to established rules 
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and practices relating to employees on furlough or leave of absence in effect 
with the employer at the time such person was ordered into such service, and 
shall not be discharged from such position without cause within one year after 
such restoration. 

By virtue of these provisions, considered together, any civilian 
employee of the United States who voluntarily enlists in the military 
or naval forces of the United States after May 1, 1940, is entitled 
upon compliance with the conditions set forth in section 8 (b) to 
be restored to his former civilian position “or to a position of like 
seniority, status, and pay;” and when so restored he “shall be con- 
sidered as having been on furlough or leave of absence during his 
period of active military service.” He is then entitled, among other 
things, to participate in the benefits offered by the employer to em- 
ployees in a leave of absence or furlough status. However, there is 
nothing in these provisions to indicate that said employees shall be 
entitled to the benefits enumerated in section 8 (c) unless and until 
there shall have been compliance with the conditions set forth in 
section 8 (b). 

Section 9 (b) of the annual leave regulations (Executive Order No. 
8384 dated March 29, 1940) reads as follows: 


An employee who is ordered to active military, naval or Coast Guard duty 


* may, prior to the exhaustion of his accumulated and current accrued leave, be 


granted leave or furlough without pay during all or any portion of the period 
necessary to perform such duty. 

It will be noted that this regulation was promulgated prior to 
enactment of the Selective Training and Service Act of 1940, and 
may not, therefore, be deemed as implementing the terms thereof. 
Thus, the benefits provided by said section 9 (b) of the annual leave 
regulations exist independently of section 8 of the Selective Training 
and Service Act of 1940 and a person “ordered” to active military 
or naval service could have been granted leave or furlough without 
pay pursuant to the terms of said regulation even if section 8 of the 
Selective Training and Service Act and other comparable provisions 
of the law had never been enacted. However, since the regulation 
relates only to persons “ordered” into the active military, naval, or 
Coast Guard service it has no application to employees who volun- 
tarily enlist in such service. See B-20149 of September 13, 1941, 21 
Comp. Gen. 210. 

It follows, therefore, that if an employee who voluntarily enlists in 
the military or naval service may be placed in a furlough or leave- 
without-pay status at the time of enlistment, it must be by virtue of 
the authority of section 7 of Public Law 213 making applicable to 
such enlistments the provisions contained in section 8 of the Selective 
Training and Service Act of 1940. While, as above noted, such em- 
ployees’ right to the benefits provided by section 8 is contingent upon 
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compliance with the conditions named therein, there would appear 
no legal objection to carrying the names of such employees on the 
records of your office during the period of military or naval service 
in a nominal or conditional furlough or leave-without-pay status— 
it being understood, however, that the right to receive the benefits 
which are normally incident to such a status is contingent upon sub- 
sequent compliance with the terms and conditions of said section 8. 
Therefore, with respect to question 1, you are advised that it is within 
your administrative discretion either to separate employees who vol- 
untarily enlist or to furlough them without pay, on the basis outlined 
above, during the period of their enlistment; and the rights with re- 
spect to reemployment benefits will be the same in either event. 
Compare 20 Comp. Gen. 167 (last paragraph thereof). 

You inquire secondly as to whether separation actions on account 
of enlistments on and after May 1, 1940, up to the present time may 
be changed currently to show the employees as in a leave-without- 
pay status retroactive to the dates of entrance on active military duty- 
Prior to the enactment of Public Law 213 on August 18, 1941, it 
was nevessary that any employee of the United States who volun- 
tarily enlisted in the military or naval service be separated from his 
civilian position. See, generally, 18 Comp. Gen. 213. Thus, so far . 
as enlistments which occurred prior to August 18, 1941, are con- 
cerned, the only correct and proper action which could have been 
taken was to separate the involved employees. Also, as above noted, 
it continues to be entirely proper in connection with enlistments which 
occurred subsequent to enactment of Public Law 213 to separate the 
employees from their civilian positions with the Government. As 
the right to receive the reemployment benefits made available to 
enlisted employees by said law is conditioned upon future compliance 
with the conditions named in section 8 of the Selective Training and 
Service Act of 1940, the preferable procedure would appear to be to 
separate such employees at the time of enlistment. But, in any event, 
when an authorized separation, by resignation or otherwise, becomes 
an accomplished fact it cannot thereafter be rescinded or set aside 
by administrative action. Consequently, any action heretofore taken 
by your agency in separating from their civilian positions those em- 
ployees who voluntarily enlisted in the miltary or naval service can- 
not now be changed to show them as being carried in a leave-without- 
pay status. As above noted, the rights with respect to reemployment 
benefits under the statutes here involved are the same whether the 
employees are separated from the service or placed in a conditional 
furlough status. 

Referring to question 38, the decision of September 18, 1941, 
B-20149, held, in effect, that although employees who voluntarily 
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enlisted in the military or naval forces subsequent to May 1, 1940, 
are entitled to reemployment benefits under section 7 of the act of 
August 18, 1941, Public Law 213, they are not entitled to the benefits 
of the act of August 1, 1941, Public Law 202, 55 Stat. 616, authoriz- 
ing payment, to employees who were ordered to active duty in the 
military or naval forces, of compensation for annual leave accumu- 
lated at the time they entered the active naval or military service, or, 
at their election, authorizing such accumulated leave to remain to 
their credit until they return from active military or naval service. 
However, it does not follow from what was stated in that decision 
regarding the denial of right to actual payment for the leave to 
employees who voluntarily enlisted—that is, with respect to the op- 
eration of the provisions of Public Law 202—that there is required a 
loss of the leave credit as a reemployment benefit under the terms of 
section 7 of Public Law 213 on the same basis as has been provided 
by section 8 (c) of the Selective Training and Service Act for em- 
ployees who were inducted. That is, although employees who vol- 
untarily enlisted after May 1, 1940, are not entitled to the benefits 
of Public Law 202 they are entitled in accordance with section 7 
of Public Law 213 to all reemployment benefits of section 8 of the 
Selective Training and Service Act of 1940—and one of those benefits 
is the right to be recredited with accrued annual leave to their credit 
at the time they entered the military or naval forces, Compare 
penultimate paragraph of 20 Comp. Gen. 167, 169. Of course, it 
is not to be understood that such employees would be entitled to 
these benefits unless and until there had been full compliance with 
the conditions named in section 8—particular attention being invited 
in that connection to the provision (section 8 (b) (3)) that applica- 
tion for reemployment to a civilian position must be made within 
40 days after the employee is relieved from such training and service. 
Subdivisions (a) and (b) of question 3 are answered accordingly. 
In subdivision (c) of question 3 of your letter you inquire as to 
whether an employee who voluntarily enlists in the military or naval 
service, but who is not restored to active Federal civilian duty after 
discharge, may, upon application, be restored to a civilian pay status 
“expressly for the purpose of paying him for accumulated leave 
unused at time of enlistment.” In the absence of the provisions of 
section 8 of the Selective Training and Service Act, and their ap- 
plicability, by virtue of the terms of section 7 of the Public Law 
213, to persons who voluntarily enlist in the naval or military service, 
annual leave to the credit of such persons at the date of induction 
would be forfeited. 20 Comp. Gen. 257. Thus, it is only because 
of said statutes that reemployment benefits, including certain leave 
rights, are restored to them, and they are restored only to the extent 
470350™—42——_28 
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and subject to the conditions set forth therein. As above noted, upon 
compliance with those conditions the employees are entitled to be 
“restored” to their former civilian position, or to a position of like 
seniority status and pay; and it is only upon such restoration that 
there materializes a right to “be considered as having been on fur- 
lough or leave of absence during his period of active military service” 
and to reacquire the leave and other benefits which would other- 
wise have been lost to them. In other words, it is only in the event 
that the conditions of section 8 of the Selective Training and Service 
Act of 1940, have been complied with that such an employee is en- 
titled to be restored to his position; and it is only in the event that 
he be so restored that he is entitled to be considered as having been 
on leave of absence from his position and to be recredited with his 
accrued leave. 

As previously stated herein, one of the conditions which must be 
met by the employee before he may be “restored” to a position is that 
he make “application for reemployment” within the time prescribed. 
The term “application for reemployment” would appear to contem- 
plate application for return to an actual civilian duty status and not 
merely a return to a pay status for the sole purpose of securing com- 
pensation for unused leave to his credit at the time he entered the 
military or naval service. Similarly, the term “restored to a position” 
contemplates restoration to an actual and active occupancy of the 
position which contemplates performance of the duties thereof. 
Therefore, a person who is placed on a pay roll for the exclusive pur- 
pose of receiving pay for leave, with no intention of occupying a 
civilian position, could not be regarded as having been “restored to a 
position” within the meaning of section 8 of the Selective Training 
and Service Act, and, as previously stated, unless and until such 
restoration takes place no right to a recredit with respect to accumu- 
lated and unused annual leave would exist under the terms of the said 
section of the statute. 

Furthermore, the leave right, which but for section 7 of Public Law 
213 and section 8 of the Selective Training and Service Act would be 
lost to the employee, was not a right to pay for leave; it was a right 
“to leave in kind only; that is, the right to be absent from duty for 
the prescribed period without loss of pay while retaining a status as 
one of the ‘civilian officers and employees of the United States.’” 16 
Comp. Gen. 899, 900. This is the right which is restored to him upon 
compliance with the conditions of section 8, supra. The placing of 
an employee’s name on the rolls under the conditions outlined in ques- 
tion 3 (c) of your letter, with no actual occupancy of the civilian 
position or duty status as an employee, with attending employer con- 
trol, would amount in practical effect to a grant of pay in lieu of 
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leave. Since no such right existed at the time the employee enlisted, 
there could be no such right allowed by the terms of section 8 of the 
act. Question 3 (c) is answered accordingly. 


(B-21165) 


TRAVELING EXPENSES—PRIVATE PARTIES ACTING IN 
ADVISORY CAPACITY 


The transportation and traveling expenses of a private party, not in the Federal 
service, serving without compensation in an advisory capacity to the Secre- 
tary of War are governed by the terms of the agreement under which the 
travel was performed and are not subject to the Standardized Government 


Travel Regulations in the absence of a contrary indication in his travel 
order or otherwise. 


Conetconer General Warren to Col. W. M. Dixon, U. S. Army, November 3, 
1941: 


By first indorsement dated October 13, 1941, the Chief of Finance, 
War Department, forwarded here for consideration your letter of 


October 9, 1941 (.016 (Bond, Horace M.) P&MD-MFC-ms), as 
follows: 


Attached hereto is a voucher in favor of Mr. Horace M. Bond, Expert Con- 
sultant to the Secretary of War, in the amount of $16.40 covering travel 
expenses, which has been presented to the undersigned, a disbursing officer, 
for payment. 

The amounts claimed on this voucher are excess plane fare from Atlanta, 
Georgia, to Washington, D. C., and return, and mileage at the rate of 5¢ per 
mile for travel from Fort Valley, Georgia, to Atlanta, Georgia, and return. Mr. 
Bond was allowed the price of a round-trip ticket from Atlanta, Georgia, to 
Washington, D. C., and return. The amount claimed on this voucher of $7.20 
represents the excess plane fare over the round-trip rate. 

In view of the fact that travel by automobile was not authorized in advance 
and no rate per mile was stated in the travel order, and also a round-trip 
ticket for plane fare was not secured, the undersigned is in doubt as to whether 
payment of the attached voucher is authorized, and your decision in the 
matter is respectfully requested. 


The travel order issued to Mr. Horace M. Bond, Fort Valley State 
College, Fort Valley, Ga., is dated June 18, 1941, and reads as follows: 


Confirming instructions which were given you, you are hereby directed to 
proceed on or about June 16, 1941, from Fort Valley, Georgia, to Washington, 
D. C., on official business in connection with the Joint Army and Navy Com- 
mittee on Welfare and Recreation, and upon completion thereof to return to 
Fort Valley, Georgia. Due to the exigencies of the service it was impracticable 
to issue travel orders to you in advance of the travel directed. 

Your actual transportation expenses will be paid and a per diem of $10.00 in 
lieu of subsistence and other expenses will be allowed for the time of travel to 
and from the above, and for the time thereat in the performance of above duty, 
payable (Pub. No. 611—76th Congress) from funds to be allocated by the 
Chief of Finance. 

You are authorized to use commercial aircraft or rail. 

The travel directed is necessary in the public service. 

By order of the Secretary of War. 


Pursuant to “instructions” confirmed by the above-quoted travel 
order, Mr. Bond traveled from Fort Valley, Ga., to Atlanta, Ga., by 
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privately owned automobile, June 17, 1941, from Atlanta, Ga., to 
Washington, D. C., by airplane the same day, returning to Atlanta 
by airplane June 20, 1941, and from Atlanta to Fort Valley, Ga., by 
privately owned automobile. The submitted voucher covers reclaim 
of the sum of $16.40, said to have been deducted on voucher No. 
24,248 of your August 1941 accounts, $7.20 of which amount repre- 
sents excess airplane fare, i. e., the difference between straight air- 
plane fare from Atlanta, Ga., to Washington, D. C., and return and 
the applicable round trip fare, and the balance, $9.20, representing 
mileage claimed for 184 miles at 5¢ per mile. These deductions 
appear to have been made because of the Standardized Government 
Travel Regulations, paragraph 16 of which regulations requires the 
procurement of round-trip tickets whenever practicable and eco- 
nomical, and paragraph 12 (a) of which was not complied with in 
respect of the mileage claim, i. e., there having been no advance 
authorization issued for use of a privately owned automobile on a 
mileage basis. 

The appropriation act approved June 13, 1940, 54 Stat. 350 (Public, 
No. 611, referred to in the second paragraph of the travel order), 
contains the following under the heading “Salaries, War Depart- 
ment,” subheading “Office of Secretary of War :” 

* * * Provided, That not to exceed $50,000 of the appropriations contained 
in this Act for military activities shall be available for the payment of actual 
transportation expenses and not to exceed $10 per diem in lieu of subsistence 
and other expenses of persons serving while away from their homes, without 
other compensation, in an advisory capacity to the Secretary of War * * *. 

While it is not so stated in the papers forwarded with your letter, 
it is understood from the second paragraph of the travel order that 
Mr. Bond was not in Federal service, that is, he was not holding an 
office of honor or trust under the United States Government but was 
serving without compensation in an advisory capacity to the Secre- 
tary of War under authority of the above-quoted appropriation act. 

If—as it is assumed—Mr. Bond was not an officer or employee of 
the United States during the travel time involved, his transportation 
and traveling expenses were not subject to the general restrictions 
prescribed by statute, the Standardized Government Travel Regula- 
tions, and the rules stated in the decisions of this office thereunder, 
applicable to officers and employees of the United States, but his 
right to reimbursement is governed by the terms of the agreement 
under which the travel was performed. See 8 Comp. Gen. 465, and 
the decisions therein cited; also 21 Comp. Gen. 29. Compare decision 
of October 27, 1941, B-21014, 21 Comp. Gen. 377, and the decisions 
therein cited, applicable to persons who are appointed to, and hold, 
an office of honor or trust under the United States Government and 
serve without compensation. 
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There is nothing in the travel order or otherwise in the papers 
forwarded with your letter to indicate that the travel of Mr. Bond in 
this instance was to be controlled by the provisions of the Standardized 
Government Travel Regulations, including paragraph 16 requiring 
the purchase of round-trip tickets whenever practicable and economi- 
cal, or the provisions of paragraph 12 (a) thereof, as well as the act 
of February 14, 1931, 46 Stat. 1103, as amended by section 9 of the 
act of March 3, 1933, 47 Stat. 1516, and the act of April 25, 1940, 54 
Stat. 167, authorizing mileage for use of a privately owned auto- 
mobile for official business only when authorized in advance and when 
travel on that basis has been determined to be more economical and 
advantageous to the United States than travel by common carrier (11 
Comp. Gen. 126, id. 333, 12 id. 528, 16 id. 502). 

Accordingly, you are authorized to pay the voucher returned here- 
with, if otherwise correct. 


(B-19298) 


PRIVATE PROPERTY—DAMAGES CAUSED BY NEGLIGENCE OF GOV- 
ERNMENT EMPLOYEES—CLAIMS SETTLEMENT JURISDICTION 


The authority in section 20 of the 1942 Emergency Relief Appropriation Act for 
the Commissioner of Work Projects to settle, and pay from the appropriation, 
any claim not in excess of $500 on account of damage to or loss of privately 
owned property caused by the negligence of W. P. A. employees while acting 
within the scope of their employment, relates exclusively to tort claims and 
affords no busis for the Commissioner to settle claims for damages resulting 
from the negligence of employees in those cases, such as damage to rented 
equipment, in which the claimants otherwise have a legal remedy against 
the Government. 


a General Warren to the Federal Works Administrator, November 
1 . 


There has been considered a letter of October 9, 1941, from your 
General Counsel, as follows: 


In the absence of Mr. Carmody there has been received your letter of August 25, 
1941 (B-19298), in reply to his communication of July 28, 1941, concerning the 
question whether the Work Projects Administration could consider, under Sec- 
tion 20 of the Emergency Relief Appropriation Act, fiscal year 1942 (55 Stat. 396), 
claims for damage to property under rental to the Administration, the written 
presentation of which claims was made within the prescribed statutory period, 
not to the Work Projects Administration, but to the Procurement Division of 
the Treasury Department, the agency required, under Executive Order No. 7034, 
dated May 6, 1935, to provide for the procurement of all materials, etc., for the 
Work Projects Administration. 

It is noted that you are of the opinion that “if the claims were presented in 
writing within the time required by law the fact that they were filed with the 
Procurement Division rather than with the Work Projects Administration would 
not preclude their consideration, etc., under the law, supra, by the Commissioner 
of Work Projects, and their payment from funds appropriated for the Work 
Projects Administration, provided, of course, they are claims otherwise properly 
for consideration under said law.” You are of the further opinion, however, that 
such claims are not otherwise properly for consideration under said law. The 
conclusion is reached that “Where the leased property, at the time it is damaged 
or lost, is in the custody of the Government under a rental contract, it must be 
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assumed that the amounts payable by the Government for such use, including 
any damages for which the Government may be liable, are for determination 
under and in accordance with the terms of the rental contract and that there 
is no authority, unless otherwise specifically provided by law, to impose upon 
the Government any liability aside from and in addition to such as may be 
imposed under the provisions of the contract.” 

The first interpretation to which the decision is susceptible is that claims for 
damage to rented property or equipment cannot be considered under the laws 
authorizing the consideration of claims “on account of damage to or loss of 
privately owned property,” for the reason that such laws “apparently contemplate 
that the ‘privately owned property’ referred to therein is property in the control 
of the private owners or their agents at the time it was damaged or lost rather 
than property leased or hired to the the United States and lost or damaged while 
being used for the purposes contemplated by the rental contract.” Such an 
interpretation, in effect, holds that when an individual rents or leases personally 
owned property to the Government, the property ceases to become privately owned, 
merely because the owner contracts away his right or control over the equipment 
during the life of the contract. The test applied in the decision is control, not 
ownership. Control, however, is only an indicia of ownership. It is well settled 
that a bailor retains the general ownership of bailed property even though he 
has no control over it, the bailee obtaining only the special ownership necessary 
to.protect his interest (See 3 R. C. L. 84 and cases cited therein). The parting 
with possession does not destroy the bailor’s ownership or title but merely re- 
stricts his complete dominion over the chattel in accordance with the limitations 
specified in the rental contract or bailment. The general ownership and legal 
title still remain in the bailor. 

The Procurement Division awards contracts for the rental of equipment with 
operators, in which cases the Government obtains no right of possession or 
custody of the equipment, but merely a contractual right to direct the type of 
work to be performed. Such rented equipment would fall within the category 
mentioned in the decision as “property leased or hired to the United States and 
lost or damaged while being used for the purposes contemplated by the rental 
contract.” However, it is submitted, it could not be held that the same equip- 
ment was not “in the control of the private owners or their agents at the time 
it was damaged or lost * * *.” In such instances, the Commissioner of 
Work Projects would be at a loss to determine which of the tests to apply, in 
order to ascertain whether a claim for damage to the equipment could be 
considered. 

It is submitted that the decision is contrary, not only to logic, but to precedent. 
The words “privately owned property” are used in the same sense in section 20 
of the Emergency Relief Appropriation Act, fiscal year 1942 (55 Stat. 396), 
and in the act of December 28, 1922 (42 Stat. 1066). This is inferentially 
admitted in the decision. Also, in a decision of November 18, 1939 (B-6466), 
addressed to the Federal Works Administrator, it was specifically stated, con- 
cerning section 26 of the Emergency Relief Appropriation Act of 1939 (53 Stat. 
927), which contains a provision identical with section 20 of the Emergency 
Relief Appropriation Act, fiscal year 1942 (55 Stat. 396), that “The provisions 
of this section appear to be snbstantially the same as those of the act of De- 
cember 28, 1922, 42 Stat. 1066, * * *.” It would therefore seem free from 
doubt that any difference existed between the statutes in question, as far as the 
points under discussion are involved. 

Although the decision recites that such laws as the act of December 28, 1922 
(42 Stat. 1066), and section 20 of the Emergency Relief Appropriation Act, 
fiscal year 1942 (55 Stat. 396), “apparently contemplate that the ‘privately 
owned property’ referred to therein is property in the control of the private 
owner or their agents at the time it was damaged or lost rather than property 
leased or hired to the United States and lost or damaged while being used for 
the purposes contemplated by the rental contract,” the legislative history of 
the act of December 28, 1922, is devoid of any discussion of the meaning of the 
words “privately owned property.” As pointed out by the Attorney General 
of the United States in an opinion dated August 12, 1936 (38 Op. A. G. 514), 
“Ordinarily privately owned property, or private property, is understood to em- 
trace property Owned by individuals or private corparations as distinguished 
from property owned by governmental bodies or agencies; but this conception 
of private property is subject to qualification. It has been held, for instance, 
that property owned by a state may be private property in relation to the Fed- 
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eral Government with respect to the clause of the Fifth Amendment prohibiting 
the taking of private property without just compensation * * * [Italics 
supplied. ] 


“While the legislative history of the Act of December 28, 1922, contains no 
discussion of the meaning of the words ‘privately owned property,’ the broad 
purpose of the Act—to relieve the Congress of the burden of passing upon 
numerous small meritorious claims against the Government not within the juris- 
diction of the courts—as indicated by such history (H. R. No. 342, 67th Cong., 
1st Sess.) is consonant with the view that claims of municipalities may properly 
be considered under its provisions.” 

The only reference cited in support of the decision on the point in question 
is 14 Comp. Gen. 139. It was there held that “There is no authority of law or 
appropriations available for the authorization of contracts for the rental of 
motor vehicles containing stipulations for the payment of damages resulting to 
the motor vehicles operated by the Government under rental agreements.” In 
discussing the possibility that the claim might be considered either under sec- 
tion 9 of the act of June 5, 1920 (41 Stat. 1015). or under the act of Decembei 
28, 1922 (42 Stat. 1066), it was stated that “both the 1920 and 1922 statutes 
contemplate the damaged property shall have been in the control, ete., of per- 
sons and not leased to the United States when it is damaged.” It is desired 
to ia that no reason is given to support this conclusion and no authority 
is cited. 

The decision of August 25, 1941, appears to be directly in conflict with a de- 
cision in 4 Comp. Gen. 1028. In that case two horses were hired from their 
owner by the United States Geological Survey pursuant to the provisions of a 
written contract, wherein the Government was bound to use reasonable care. 
Although the claim under the contract was disallowed for the reason that it 
was not shown that the Government failed to exercise reasonable care for the 
protection of the animals, the Comptroller General suggested that “the only 
relief which could be afforded the owner in case of negligence would be under 
the act of December 28, 1922, 42 Stat. 1066, which is a matter for administrative 
determination and certification to Congress and not for payment by or through 
the General Accounting Office.” There appears no logical or legal distinction 
between property such as a horse and other property, and under this decision 
the remedy afforded by the act of December 28, 1922, should be made available 
= een basis to all owners regardless of the particular kind of property 
nvolved. 

There would seem to exist no better proof of the intent of Congress regarding 
the meaning of the term “privately owned property” than the action taken by the 
Congress in connection with appropriating monies to pay the claims submitted 
to it under the act of December 28, 1922. A casual search of the deficiency 
appropriation acts and accompanying reports will disclose that the various 
Executive departments have submitted numerous claims to the Congress for 
consideration under that act, covering damage caused by the negligence of 
Government employees to equipment and property rented to the Government 
and in its custody. In not one single instance did the Congress refuse to make 
an appropriation on the ground that such property was not privately owned. 
This is valid and unmistakably clear example of the real intent of Congress 
which must be considered, inasmuch as the courts give great weight to an 
administrative interpretation long and consistently followed, particularly when 
the Congress, presumably with that construction in mind, has taken action 
consistent with that interpretation. (See U. S. v. Chicago N. 8S. & M. R. @o., 
288 U. S. 1, 77 L. Ed. 583, 53 S. Ct. 245; Dismuke v. U. S., 297 U. S. 167, 80 L. 
Ed. 561, 56 S. Ct. 400, rehearing denied in 297 U. S. 728, 80 L. Ed. 1011, 56 S. 
Ct. 594; Koshland v. Helvering, 298 U. 8. 441, 80 L. Ed. 1268, 56 S. Ct. 767; 
Poe v. Seaborn, 282 U. S. 101, 75 L. Ed. 239, 51 8. Ct. 58; McCaughn v. Hershey 
Chocolate Co., 283 U. S. 488, 75 L. Ed. 1183, 51 S. Ct. 510; Costanzo v. Tillinghast, 
287 U. S. 341. 77 L. Ed. 350. 53 S. Ct. 152; Murphy Oil Co. v. Burnet. 287 U. 8. 
299, 77 L. Ed. 318, 53 S. Ct. 161.) 

On April 8, 1937, there was forwarded, for direct settlement to the General 
Accounting Office by the Commissioner of Accounts and Deposits, United States 
Treasury, a claim submitted by C. R. McLean, Room 10, Spaulding Hotel, 
Duluth, Minnesota, in the sum of $1,000, covering damage to two locomotives 
while in the custody of the Works Progress Administration pursuant to the 
provisions of contract No. ER-TPS-71-3934. On September 29, 1937, a settle 
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ment certificate was addressed to claimant by the Claims Division of the Gen- 
eral Accounting Office disallowing the claim and stating that “such claim as 
there may have been in this case was for consideration by the administrative 
offices under the act of December 28, 1922, 42 Stat. 1066, and the administrative 
action on claims coming within the provision of said act is not subject to 
review by this office.” On May 3, 1938, the acting Comptroller General returned 
the claim to the Works Progress Administration stating that the above-quoted 
sentence “is not to be viewed as suggesting any determination by this office 
that the claim is entitled to favorable action, that being the matter for deter- 
mination by the head of the establishment concerned under the terms of the 
cited act.” The Works Progress Administrator, finding that the damage was 
caused by the negligence of employees of the Administration, reported the 
claim to the Congress under the provisions of the act of December 28, 1922. 
An appropriation was made by the Congress for payment of the claim in the 
First Deficiency Appropriation Act, fiscal year 1939 (53 Stat. 512). Reference 
is made to this claim in Senate Document No. 9, 76th Cong., Ist Sess., page 10. 
Further comment on this point appears unnecessary. 

The second method of reasoning which can be drawn from the decision is 
that such claims as those in question cannot be considered under the cited 
statutes for the reason that there is a remedy under the provisions of the rental 
contract or the bailment contract for use, and there is no authority to “impose 
upon the Goverpment any liability or obligation aside from and in addition to 
such as may be imposed under the provisions of the contract.” This line of 
reasoning presupposes, first, that the rental contract contains adequate pro- 
visions for compensating the owner for the damages incurred, or that there is 
an adequate remedy under the bailment contract for use and the legal prin- 
ciples applicable thereto; and, secondly, that the cited statutes constitute a 
liability or obligation “aside from and in addition to” the contract provisions. 

In connection with the first assumption, it should be stated that the Work 
Projects Administration, on the basis of the decision in 14 Comp. Gen. 139, 
wherein it was held that “instructions should be issued to all contracting 
officers of your Department to the effect that there should not be incorporated 
in agreements for lease of motor equipment any stipulations attempting to 
impose on the United States (any responsibility for) ’ damages to the equipment 
while in use under the agreement,” has refrained from attempting to provide 
any contractual relief for damages to rented property or equipment, other 
than the usual duty to return in as good condition as when received, ord nary 
wear and tear excepted. Thus, there is reached an anomalous situation whereby 
vendors of rented property or equipment, on the basis of that ruling in 14 
Comp. Gen. 139, have been deprived of a remedy which it is not stated is the 
only one that exists in the circumstances. Although it may be contended that a 
remedy exists under the bailment contract for use and the legal principles 
applicable thereto, it is submitted that such is illusory, inasmuch as the Comp- 
troller General has consistently held that appropriated funds are not available 
for the payment of damage cla‘ms. 

However, it is not: believed that the remedy afforded by the cited statutes 
ean be said to be “aside from and in addition to” the obligations imposed by 
the provisions of the contract. The effect of the decision on this point is to 
overrule the well-established doctrine that, in the case of a bailor-bailee rela- 
tionship, whether imposed by a special contract or by law, the bailor has, 
in the event of a violation of a duty by the bailee, the option of bringing an 
action ex contractu for the breach of the contractual duty, or, waiving this 
right, by suing ex delicto for negligence in the performance of the contractual 
duties. (Jn re Coe, 169 F. 1002; Hackney v. Perry, 44 So. 1209; H. J. Keith 
Co. vy. Booth Fisheries Co., 87 A. 715; La Plante v. Du Pont, 193 N. W. 820; 
White Swan Laundry v. Blue, 137 So. 898; Devinne Hallenbeck Co. v. Auto- 
tyre Co., 154 A. 170; Christensen v. Pugh, 36 F. (2d) 100; 6 American Jurispru- 
dence 428, and cases cited therein; Annotation in 12 L. R. A. (N. S.) 925). In 
the Keith case, the court went so far as to state that “When the relation of 
bailor and bailee is once shown by contract or otherwise, the usual and appropri- 
ate remedy is tort, although the plaintiff may at his election sue in tort or 
~: breach of the contract. There is ample authority to sustain such con- 
clusion.” 


1 Missing words supplied. 
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Inasmuch as your opinion went beyond the scope of the original question 
submitted in the Administrator’s letter of July 28, 1941, and held that the 
term “privately owned property” as used in the applicable statutes, did not 
contemplate property rented to the Government, it is requested that the matter 
be reconsidered. 


Section 20 of the Emergency Relief Appropriation Act, fiscal year 
1942, 55 Stat. 396, 405, provides: 


The Commissioner is authorized to consider, ascertain, adjust, determine, and 
pay from the appropriation in section 1 hereof any claim on account of damage 
to or loss of privately owned property caused by the negligence of any employee 
of the Works Progress Administration or the Work Projects Administration 
while acting within the scope of his employment. No claim shall be con- 
sidered hereunder which is in excess of $500, or which is not presented in 
writing within one year from the date of accrual thereof. Acceptance by a 
claimant of the amount allowed on account of his claim shall be deemed to 
be in full settlement thereof, and the action upon such claim so accepted by the 
claimant shall be conclusive. 


The act of December 28, 1922, 42 Stat. 1066, mentioned in the above- 
quoted Jetter, reads, in part, as follows: 

Sec. 2. That authority is hereby conferred upon the head of each department 
and establishment acting on behalf of the Government of the United States to 
consider, ascertain, adjust, and determine any claim accruing after April 6, 
1917, on account of damages to or loss of privately owned property where the 
amount of the claim does not exceed $1,000, caused by the negligence of any 
officer or employee of the Government acting within the scope of his employ- 
ment. Such amount as may be found to be due to any claimant shall be 
certified to Congress as a legal claim for payment out of appropriations that 
may be made by Congress therefor, together with a brief statement of the 
character of each claim, the amount claimed, and the amount allowed: Provided, 
That no claim shall be considered by a department or other independent estab- 
lishment unless presented to it within one year from the date of the accrual 
of said claim. 

Sec, 3. That acceptance by any claimant of the amount determined under the 
provisions of this act shall be deemed to be in full settlement of such claim 
against the Government of the United States. 

There can be no doubt that section 20 of the Emergency Relief 
Appropriation Act, supra, relates to the same class of claims as 
those covered by the act of December 28, 1922, and this point appears 
to be conceded in the above-quoted letter. The only material differ- 
ence between the two statutes is that under section 20 of the Emer- 
gency Relief Appropriation Act, supra, the Commissioner of Work 
Projects is authorized to pay claims not in excess of $500 from the 
current appropriation rather than to certify them to the Congress 
for its consideration. Otherwise the two statutes confer adminis- 
trative authority to “consider, ascertain, adjust,” and determine any 
claim “on account of damages to or loss of privately owned prop- 
erty” caused by the “negligence” of an officer or employee of the 
Government while acting within the scope of his employment. No 
such claim is to be considered unless presented within one year from 
the date of accrual thereof; and acceptance by a claimant of the 
amount allowed under either statute is to be deemed in full settle- 


ment. Section 20 of the Emergency Relief Appropriation Act, supra, 
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appears, therefore, to be no more than supplemental to the 1922 
statute. Authority substantially identical to that considered in said 
section 20 first appeared in section 20 of the Emergency Relief 
Appropriation Act of 1938, 52 Stat. 815, and was explained by the 
House of Representatives Committee on Appropriations, in Report 
No. 2317, Seventy-fifth Congress, third session, as follows: 

Section 20, a new section, authorizes the Administrator of the Works 
Progress Administration to consider, ascertain, adjust, determine and pay from 
the appropriation to the Works Progress Administration in this title claims 
arising out of operations occurring after the date of the joint resolution on 
account of damage to or loss of property caused by neglect of an employee of 
the Works Progress Administration or the National Youth Administration 
while acting within the scope of his employment. The authority is limited to 
claims not in excess of $500 presented in writing within 1 year from the date 
of accrual thereof and any allowance by the Administrator to be accepted in 
full settlement. Under evisting law the Administrator has this authority up 
to $1,000 but must certify all such adjudications to Congress for appropriation 
prior to payment. Under this section many small claims can be expeditiously 
handled to the great advantage of the Government and to the satisfaction of 
the claimants in receiving prompt payment. Claims between $500 and $1,000 
will continue to be adjudicated by the Administrator and certified to Congress 
for appropriation. [Italics supplied.] 

Since section 20 of the Emergency Relief Act, fiscal year 1942, 
relates to the same class of claims as the 1922 statute it necessarily 
follows that the intention of the Congress as expressed in the 1922 
statute is controlling as to the class of claims covered by said section 
20. In ascertaining that intention it is appropriate to consider the 
circumstances occasioning passage of the act, the object or purpose 
which the Congress had in mind, the title of the act, etc. United 
States v. Katz, 271 U. 8. 354; Bullard v. United States, 81 Ct. Cls. 
939; United States v. Tod, 285 F. 847; and Jn re Martin, 283 F. 833. 

It is a fundamental principle of public law, affirmed by a long 
series of decisions of the Supreme Court, that no suit can be main- 
tained in any court against the United States without express author- 
ity of the Congress. United States v. Clarke, 8 Pet. 436; The Siren, 
7 Wall, 152; Belknap v. Schild, 161 U. S. 10; and Stanley v. 
Schwalby, 162 U. S. 255. However, by successive acts of Congress, 
the United States has consented to be sued upon its contracts either 
in the Court of Claims or in the district courts of the United States. 
(See 28 U. S. C. A. 41 (20), 250 (1).) And by section 305 of the 
Budget and Accounting Act, 1921, this office is authorized to settle 
and adjust claims and demands against the United States. But the 
United States has not consented, generally, to be liable in suits, 
founded in tort, for wrongs done by its officers, though in the 
discharge of their official duties. Gibbons v. United States, 8 Wall. 
269; Morgan v. United States, 14 Wall. 531; Langford v. United 
States, 101 U. S. 341; United States v. Jones, 131 U. 8. 1; German 
Bank v. United States, 148 U. 8. 578; and Hill v. United States, 149 
U. S. 593. Therefore, persons who have suffered damage as a result 
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of torts committed by officers and employees of the Government 
generally have had no enforceable rights against the United States. 
Consequently, it became the common practice in such cases for per- 
sons to seek the aid of their representatives in Congress in obtaining 
enactment of a private bill for their relief. Such was the state of the 
law at the time the bill H. R. 7912, which became the act of December 
28, 1922, was considered by the Sixty-seventh Congress and the legis- 
lative history of said bill shows that its primary purpose was to 
relieve the Congress of the necessity of considering and determining 
the merits of the numerous claims for relief being presented to the 
Congress by persons who had been damaged as a result of torts com- 
mitted by officers and employees of the Government but who had no 
claims legally enforceable against the Government. In the Attorney 
General’s opinion of August 12, 1936 (38 Op. Atty. Gen. 514), cited 
in the above-quoted letter, it is stated that the purpose of the act of 
December 28, 1922, was “to relieve the Congress of the burden of 
passing upon numerous small meritorious claims against the Govern- 
ment not within the jurisdiction of the courts” and such statement is 
completely supported by the committee reports and congressional 
debates on the bill. 

Thus, in House Report No, 342, Sixty-seventh Congress, First 
Session, the bill H. R. 7912 was explained, in part, as follows: 

While in the case of a few of the departments there is authority of law 
for the settlement of claims in the nature of torts, there is no general law 
under which all of the departments and independent establishments can settle 
claims of the character of those contemplated in the bill. 

Nearly one-third of the bills filed with the Committee on Claims are for 
amounts less than $1,000, and the majority of these are claims for damages 
arising from accidents involving Government-owned trucks. Claimants have 
necessarily been told that there is no appropriation for the payment of such 
claims and that the Government cannot be sued upon any cause of action 


sounding in tort. (Robertson v. Sichel, 127 U. 8., 505; Belknap v. Schild, 161 
U. §., 10; Stanley v. Schwalby, 162 U. S., 255). * * * 


* * * * * * a 


* * * Legislation provided for in this bill will relieve Congress of the 
necessity in passing upon claims that could be easily settled by the departments, 
ete. 


As there is no fund from which these claims can be paid, it is provided that 
when settled they shall be reported to Congress for appropriation. 

And as indicating that the act of December 28, 1922, does not apply 
to claims which are legally enforceable against the Government are 
the following statements made by members of the House of Repre- 
sentatives in explanation of the bill during the debate thereon 
(Congressional Record, vol. 62, pt. 8, pp. 2283-2299) : 

Mr. Bianton. I want my colleagues to remember this fact concerning this 


bill, that any legal claim does not need this legislation. 


Mr. SNeEtL. If you had a legal claim of $75 against this Government, what 
would you do with it? 
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Mr. BLAnTon. It would be collectible through the Court of Claims. This bill 
does not apply to legal claims. 

Mr. SNeEtL. I am taking what you call legal claims. 

Mr. BLanton. This bill is seeking a remedy for payment of claims that have 
no legal status whatever. 

Mr. Snetv. That is what we are talking about. 

Mr. BLanTon. If they had legal status, Members would pursue some other 
method of collecting them; but this bill is with respect to claims that have 
no legal status. It is with respect to claims that you cannot collect by law; it 
is with respect to claims the payment of which depends entirely upon the 
gratuity of the Congress. 

a ~ 





* * 





e 





Mr. Davis of Tennessee. * * * As stated by the gentleman from Texas 
{Mr. Blanton], it is not a — of claims based upon legal rights. It is 
a case of moral obligations * * 











Mr. Mann. * * * There is no practical chance of paying these claims 
under the present system. For myself—and I have no criticism to make of 
others—I will not introduce a claim for a small amount to go through the 
machinery of this house. I think the Committee on Claims ought to have the 
opportunity to consider larger claims against the Government and to give them 
consideration instead of spending their time considering claims of $50 or $500. 
We must change our system in some way; we must make provision in some way 
so that claims against the Government can be properly considered. It is true 
that all legal claims against the Government in one sense are now promptly 
paid, but the Government does not permit itself to be sued in the Court of 
Claims or elsewhere for injuries caused by torts. The Government cannot 
afford to run great Army trucks all over the country over the highways of 
the country and say to the men running them, “You can run into any man’s 
machine as you please, damage and ruin his property, and there is no respon- 
sibility.” And there is none now. So I think this measure is a very moderate 
measure, a very just measure, attended with no difficulty, attended with no 
danger, and I hope it may pass. 

Furthermore, the title of the act itself—*An act to provide a method 
for the settlement of claims arising against the Government of the 
United States in sums not exceeding $1,000 in any one case”—indicates 
that the act does not apply to legal claims for the enforcement of 
which methods already have been provided. 

It appears clear, therefore, as stated in the opinion of the Attorney 
General, supra, that the act of December 28, 1922, was enacted with 
respect to small meritorious claims against the Government which 
were not legally enforceable. 

Having regard for the relation of section 20 of the Emergency 
Relief Appropriation Act, fiscal year 1942, to the act of December 28, 
1922, and the fact that both provisions of law relate to the same class 
of claims, it must be held that the Commissioner of Work Projects is 
not authorized under said section 20 to pay from appropriations made 
available by the current Emergency Relief Appropriation Acts, claims 
for damages to or loss of private property caused by the negligence of 
Works Progress or Work Projects Administration employees, while 
acting within the scope of their employment, in those cases in which 
the claimants otherwise have a legal remedy against the Government. 
See in this connection the decision to you, dated November 18, 1939, 


B-6466 (19 Comp. Gen. 506), cited in the above-quoted letter, wherein 
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it was stated that the term “any claim” as used in a similar provision 
of a prior appropriation act “would appear to cover all claims of the 
type described when filed by any person to whom the United States 
would have been liable prior to the enactment of the statute but for 
its sovereign immunity.” (Italics supplied.) 

And this brings up the question of whether claims for damages to, 
or loss of, property rented to the Government, resulting from the 
negligence of Government employees in the performance of their 
duties, are legally enforceable against the United States. That the 
equipment rental contracts under discussion create a bailment rela- 
tionship between the contractors as bailors and the Government as 
bailee, for the mutual benefit of the contracting parties, is hardly 
open to question and appears to be conceded. Under such a relation- 
ship the bailee ordinarily is responsible for negligence in the use and 
care of the equipment bailed and must respond in damages in the 
event of failure to return the bailed property, at the termination of 
the bailment, in the same condition as that in which it was received, 
reasonable wear and tear excepted. This is a responsibility implied 
by law even though it is not expressly provided for in the contract. 
6 C. J. 1114, 1121, 1189. And while the liability for damages in such 
cases results from the negligence of the bailee or its agents, the 
express or implied duty of the bailee not to be negligent in the use 
and care of the bailed property has its source in contract. Since the 
liability has its source in contract both the Supreme Court of the 
United States and the Court of Claims have held that the United 
States is liable for negligence under such contracts and that such 
liability may be enforced in the courts. See United States v. Bost- 
wick, 94 U.S. 53,68; Pintsch Compressing Co. v. United States, 61 Ct. 
Cls. 858, 863; and The Gulf Transit Company v. United States, 43 
Ct. Cls.:183. In the Pintsch Compressing Co. case, supra, the Court 
of Claims summed up the responsibility of the United States under a 
mutual benefit bailmenf in these words: 

The real anestion is as to the liability of the United States for the value of 
the tanks. The record leaves no room for doubt that the United States rented 
the tanks. It also satisfactorily appears that they were so damaged that they 
could not be returned to the plaintiff in serviceable condition for its uses. It 
is true that the United States made no contract to compensate the plaintiff 
for the value of the tanks if they were not returned in good condition, but 
the law imposed that obligation. The contract was one of bailment for hire 
imposing the obligation to return the rented property in as good condition as 
when received, natural wear excepted, and failing in this, to compensate to 
the extent of the value of the property when received. 

The rights and obligations of the parties seem to be so clearly defined that 
lengthy discussion is rendered unnecessary. We have concluded that the plain- 
tiff is entitled to recover the ascertained value of the tanks and have directed 
Judgment accordingly. 

Furthermore, under section 236 of the Revised Statutes, as amended 
by section 305 of the Budget and Accounting Act, 1921, 42 Stat. 24, 
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it is provided that all claims and demands whatever against the 
United States shall be settled and adjusted in this office. It long 
has been held by the accounting officers of the Government that 
claims resulting from the failure of the Government to exercise the 
proper degree of care under its bailment contracts are cognizable 
under said section and that appropriated funds may be used to satisfy 
such claims when properly established. See 9 Comp. Dec. 488; 12 
id. 500; 16 td. 68 and cases there cited; 18 id. 149; 21 id. 47; 24 id. 
606; and 8 Comp. Gen. 448. Cf. 6 Comp. Dec. 953; 7 id. 400; 19 id. 
181; 27 id. 299; 1 Comp. Gen. 192; 5 id. 253;-2d. 557; 7 id. 653; 15 
id. 929; 18 id. 8; and 20 id. 632. Also, see 20 Comp. Gen. 573. In 
evident recognition thereof the Treasury Department for years has 
forwarded to this office for settlement, with the knowledge and ap- 
proval of the Works Progress Administration or Work Projects Ad- 
ministration, numerous claims for damages to bailed property caused 
by the negligence of Government employees in carrying on the ac- 
tivities of such agencies and this office has allowed or disallowed 
payment thereof as required by the law and the facts in each case. 
Many such claims now are pending before this office. 

It must be apparent, also, that the Congress did not intend, by the 
act of December 28, 1922, or section 20 of the Emergency Relief 
Appropriation Act, supra, to legislate with respect to enforceable 
claims against the Government if for no other reason than that the 
terms and conditions of such legislation are wholly inconsistent with 
other legislation with respect to enforceable claims. Thus, in both 
statutes, there is a 1-year period of limitation within which to file 
claims although as to this office the statute of limitations is 10 years 
(54 Stat. 1061) and as to the Court of Claims the period of limita- 
tions is 6 years (28 U. S. C. A. 262). It would hardly be contended, 
in, view of what has been said hereinbefore, that a claimant would 
have no remedy before this office or the Court of Claims in these 
bailment cases because the claims were not filed within the 1-year 
period prescribed in the said section 20. 

‘That section 20 applies exclusively to tort claims appears to have 
been the view of the court in the case of Carver v. Haynes, et al., 37 
F. Supp. 607, decided February 26, 1941. That case involved the 
Work Projects Administration and section 26 of a prior appropria- 
tion act substantially identical with section 20 now under considera- 
tion; and with reference to the said section 26 the court stated: 

* * * While there is no common law liability against the government for 
a tort, such immunity may be waived. In the act under discussion, Congress 
has limited the liability io privately owned property to $500 and provides the 


procedure. Congress intended clearly to limit the liability of the defendant 
government agencies. [Italics supplied.] 
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Likewise section 20 of the act here considered limits the liability of the 
Government but I assume it would not seriously be contended that, 
under a bailment contract for the rental of equipment, a claimant must 
proceed under section 20, and not in the courts, and may not recover in 
excess of $500 even though the damage to its equipment, caused by 
negligence of Government employees in their use thereof, far exceeds 
that amount. 

Insofar as concerns an election of remedies, it may be stated that 
such doctrine has no application where a party has in fact only one 
available remedy, although he may think he has another which he 
pursues without avail. 20C.J.6,21. As hereinbefore shown, section 
20 of the appropriation act here involved affords no remedy against 
the failure of the Government to exercise the proper degree of care 
with respect to equipment rented under its bailment contracts. Con- 
sequently, there is no basis for an election of remedies. But even if 
it could be conceded that section 20 applies to such cases, it well may be 
doubted that said section 20 affords a remedy because a claim filed 
under section 20 is not legally enforceable against the Commissioner 
(Carver v. Haynes et al., supra). ‘Therefore should a legal claim be 
filed under section 20 and be denied by the Commissioner there would 
appear to be no proper basis, upon the subsequent presentation of the 
claim to this office or the courts, to bar the claimant on the ground 
that the claimant previously had elected to proceed under section 20. 
Where there are in fact two remedies, an election to pursue one is a 
bar to a subsequent proceeding based upon the other. 

This office concurs in the view expressed in the above-quoted letter 
of October 9, 1941, that the term “privately owned property” as used 
in section 20 of the Emergency Relief Appropriation Act, fiscal year 
1942, has no different meaning than the term “privately owned prop- 
erty” as used in the act of December 28, 1922. However, insofar as the 
equipment rental contracts under consideration be concerned, further 
discussion of the meaning of such term would appear to be unneces- 
sary because, as shown above, the said section 20 does not authorize 
payment of claims for damage to the rented equipment caused by the 
negligence of Government employees in connection with the use 
thereof. 

The fact that the Congress may have appropriated funds to pay 
negligence claims arising out of bailment contracts which have been 
reported to it as under the act of December 28, 1922, is not control- 
ling in the matter here involved. It is within the power of the Con- 
gress, of course, to appropriate funds for the payment of any specific 
claims presented to it and when it has done so it is not within the 
suthority of this office to question the exercise of that power. But 
the administrative certification of a claim to Congress for its consid- 
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eration and for an appropriation is an entirely different matter than 
the administrative payment of a claim from funds appropriated for 
the authorized activities of an agency of the Government. In the 
latter event it is within the authority of this office—and a part of its 
duty—to withhold credit for any such expenditure unless made for 
the purposes and objects for which the funds sought to be charged 
were appropriated and in accordance with the terms of the acts making 
the appropriations and other applicable statutes. For reasons herein- 
before stated, it appears clear that the Congress did not intend, in 
section 20 of the Emergency Relief Appropriation Act, fiscal year 
1942, to authorize the administrative payment of claims on account of 
damage to or loss of property bailed to the Government even though 
such damage or loss be caused by the negligence of Government 
employees. 

To the extent that any decisions of my predecessors may appear to 
be in conflict with what is herein stated—and thus inconsistent with 
the decisions and principles applied generally by the accounting 
officers of the Government over a long period of years—they will not 
be followed by this office in the performance of the duties imposed 
upon it by law. 


(B-20362) 


POSTMASTERS—PAYMENT FOR CIVILIAN LEAVE DURING MILITARY 
OR NAVAL SERVICE 


In view of the fact that the limitation in the Postal regulations on accumulated 
leave in excess of 30 days is merely designed to prevent too long an absence 
in any one fiscal year and not to cancel such excess, decision of September 
19, 1941, B-20362, 21 Comp. Gen. 237, authorizing payment for accumulated 
and current accrued leave to postmasters ordered to active military or naval 
duty under conditions therein set forth may be applied to authorize pay- 
ment for all accumulated and current accrued leave, rather than only leave 
not in excess of 30 days. 


Comptroller General Warren to the Postmaster General, November 4, 1941: 
I have your letter of October 18, 1941, as follows: 


The receipt is acknowledged of your decision of September 19, 1941 (B-20362), 
interpreting Public No. 202, 77th Congress, with respect to postmasters. 

The penultimate paragraph of your decision contains the following sentence: 

“The fact that their offices have been filled by an acting postmaster tempo- 
rarily during their absence on active military duty under authority of the act of 
December 6, 1940, supra, does not defeat the right of postmasters to receive 
compensation for the accumulated and current accrued leave to their credit (not 
to exceed 30 days) at the time they were ordered to active military or naval 
duty, for which there would be available any unexpended balance of the lump 
sum appropriation item ‘Compensation to postmasters’ for the fiscal year 1941.” 

The parenthetic clause “not to exceed 30 days” appearing in this sentence is 
apparently based upon the limitation contained in paragraph 5 (a) of section 
445, Postal Laws and Regulations, 1940. There are several pending cases in 
which postmasters have to their credit accrued annual leave in excess of 30 
days. It will be appreciated that the limitation contained in paragraph 5 (a) 
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of section 445 of the Postal Laws and Regulations does not operate to cancel 
accumulated leave in excess of thirty days but is designed, in the interest of 
good administration, to prevent too long an absence in any one fiscal year. 
Public No. 202 is designed to bestow the legal right upon the employees affected 
to convert, if so desired, their accumulated and current accrued leave into cash. 
In view of the foregoing it is requested that you consider further whether a 
limitation to 30 days must be applied to postmasters under Public No, 202. 


The act of August 1, 1941, Public Law 202, 55 Stat. 616, authorizes 
payment of compensation to persons in their civilian positions cover- 
ing “their accumulated or current accrued leave” properly creditable 
to postmasters when they are ordered into the active military service, 
if such leave be applied for and administratively granted. Decision 
of September 25, 1941, B-20618, 21 Comp. Gen. 258. The “parenthetic 
clause” of the decision to which reference is made in the third para- 
graph of your letter was, as stated by you, based upon the limitation 
contained in paragraph 5 (a) of section 445, Postal Laws and Regu- 
lations, 1940. In view of the explanation contained in your letter 
regarding the limitation, the decision of September 19, 1941, 21 Comp. 
Gen. 237, may be applied to authorize payment to postmasters of 
compensation in their civilian positions covering all of the accumu- 
lated and current accrued leave to their credit when they were ordered 
into the active military service. 


(B-21297) 


OFFICERS AND EMPLOYEES—LEAVE PAYMENTS AFTER MILITARY 
DUTY—RETURN TO CIVILIAN POSITION PRIOR TO ACT OF AUGUST 
1, 1941 


If an employee returned to his civilian position from active military service 
prior to August 1, 1941, the date of approval of Public Law 202, granting 
to employees ordered to military duty the right to receive payment for 
accumulated and current accrued leave in addition to their military pay, 
he was not in a status upon which the statute could operate and is entitled 
merely to be recredited with such leave. 


Comptroller General Warren to A. E. Martin, Disbursing Clerk, Post Office 
Department, November 5, 1941: 


Reference is made to your letter of October 15, 1941, as follows: 


There are transmitted herewith two short-form pay-roll salary vouchers which 
have been certified to me for payment. They cover payment of salary to Clar- 
ence L. Williams as Superintendent in the Office of the Chief Inspector, Post 
Office Department, for the period from May 5 to May 18, inclusive. 

One voucher covers that part of the period falling within the first regular 
pay-roll period of May; and the other voucher covers that part of the perlod 
falling within the second regular pay-roll period of May. 

Application was made for this payment by Mr. Williams under provisions 
of Public Law No. 202, 77th Congress, approved August 1, 1941. I am in doubt 
as to whether I may properly pay these vouchers because of the last statement 
of a decision of the Acting Comptroller General of the United States addressed 
to the Secretary of War under date of September 138, 1941, B-20149, as Mr. 
Williams both entered upon and completed his tour of military duty prior to 
the enactment of the law referred to. 


470350"—42 29 
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It will be appreciated if you will advise me, at your earliest convenience, 
whether I may properly pay these vouchers; and if your answer is in the 
affirmative, it will be appreciated if you will return the certified vouchers to 
me for such payment. 


The vouchers in question propose payment to Mr. Williams of 
compensation at the rate of $4,200 per annum for the period May 5 
to 18, 1941, during which period the regular pay-roll vouchers show 
him to have been on leave of absence without pay. The regular 
pay-roll voucher for the period May 16 to 31, 1941, shows that the 
employee was restored to a pay status May 26, 1941 (presumably the 
date he was restored to his civilian position after return from active 
military duty), and resigned May 28, 1941. This office has been 
advised informally that Mr. Williams was reappointed as a post 
office inspector in the field service without break in service. 

The act of August 1, 1941, Public Law 202, 55 Stat. 616, provides 
as follows: 


That employees of the United States Government, its Territories or posses- 
sions, or the District of Columbia (including employees of any corporation 
created under authority of an Act of Congress which is either wholly controlled 
or wholly owned by the United States Government, or any corporation, all the 
stock of which is owned or controlled by the United States Government, or any 
department, agency, or establishment thereof, whether or not the employees 
thereof are paid from funds appropriated by Congress), who have heretofore 
or who may hereafter be ordered to active duty with the military or naval 
forces of the United States shall be entitled to receive, in addition to their 
military pay, compensation in their civilian positions covering their accumulated 
or current accrued leave or to elect to have such leave remain to their credit 
until their return from active military or naval service. 


Sections 6 and 9 of the annual-leave regulations (Executive Order 
No. 8384, dated March 29, 1940) provide, respectively, in pertinent 
part, as follows: 


Sec. 6. * * * An employee transferred or appointed without break in 
service from one permanent, emergency, or indefinite position within the pur- 
view of the said act of March 14, 1936, to another position or employment in 
the Federal service which is not within the purview of that act, shall be 
credited with all leave accumulated and accrued on the date of such transfer 
or appointment at such time as he may be subsequently retransferred or re- 
appointed to a position within the purview of that act, provided such subsequent 
retransfer or reappointment is also without break in service. “Break in service” 
nar separation from the Federal service for a period of one or more work 

ays. 
Sec. 9. Leave without pay shall not be granted until all accumulated and 
current acerued leave allowable under these regulations is exhausted, except that 


* * * * * * * 


An employee who is ordered to active military, naval, or Coast Guard duty 
may, prior to the exhaustion of his accumulated and current accrued leave, be 
granted leave or furlough without pay during all or any portion of the period 
necessary to perform such duty. 


The last two sentences of the decision of September 13, 1941, 
B-20149, 21 Comp. Gen. 210, to which you refer, read as follows: 
* * * On the other hand, a person who is ordered to active duty prior 


to May 1, 1940, would not appear to be entitled to the benefits of section 7 of 
Public 213, although such person would appear to be entitled to the benefits 
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of Public Law 202, if otherwise entitled thereto. It is not necessarily to be 
understood from this last statement, however, that a person “ordered to active 
duty” prior to enactment of Public Law 202, but who had completed said period 
of active duty prior to the date of such enactment, would be entitled to the 
benefits thereof. 


If, prior to August 1, 1941, date of the approval of Public Law 202, 
an employee already had returned to his civilian position from active 
military or naval service, as in the instant case, obviously, when the 
statute became effective, the employee was not in a status upon which 
the statute could operate for the reason that immediately upon 
restoration to his civilian position prior to the date of the act there 
became operative and applicable as to him the provisions of the 
annual leave regulations then in effect, section 9 of which, above 
quoted, authorizes only the recrediting to him of the annual leave 
standing to his credit when he was ordered to active military or 
naval duty. The fact that after only two days from the time this 
employee was restored to his civilian position he was reappointed 
without break in service to the position of post office inspector in the 
field—a position not within the purview of the Annual Leave Act of 
March 14, 1936, 49 Stat. 1161, and the regulations thereunder—is im- 
material in the consideration of the question here presented. The 
employee’s only right to receive the leave in question is a contingent 
one under the provisions of section 6 of the regulations, above quoted, 
the contingency being that he be reappointed without break in service 
to a position coming within the purview of the leave act of 1936 and 
the regulations thereunder. See 20 Comp. Gen. 35. 

Accordingly, payment on the vouchers, which will be retained in 
this office, is not authorized. 
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(B-18927) 


PAY—ADDITIONAL—RETENTION OF ENLISTED MEN BEYOND 
EXPIRATION OF ENLISTMENT 


Ships on duty in or around Hawaii are not at a foreign station or in foreign 
waters within the contemplation of section 1422, Revised Statutes, pro- 
viding for the detention of Navy enlisted men beyond the expiration of 
their enlistments while in such waters and for payment of an additional 
one-fourth of their former pay for such period of detention. 

Under section 1422, Revised Statutes, authorizing a commanding officer of a 
naval vessel to hold an enlisted man beyond his enlistment when his service 
is considered essential to the public interest, the need for such service must 
be more than a matter of desirability or mere substantial benefit and the 
opinion of such officer must be based on facts sufficient to establish such 
need rather than a mere arbitrary view. 

Aviation pay is a temporary addition to the pay proper for special duties— 
as distinguished from a part of the pay proper itself or a permanent ad- 
dition thereto—and is not for consideration in the computation of the 
one-fourth additional pay accruing to a Navy enlisted man under authority 
of section 1422, Revised Statutes, by reason of detention in service after 
expiration of his enlistment. 
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Assistant Comptroller General Elliott to the Secretary of the Navy, November 
6, 1941: 


There has been considered your letter of July 17, 1941, with en- 
closures, requesting decision upon questions presented in a letter of 
July 9, 1941, of the Bureau of Supplies and Accounts, as follows: 


Subject : Request submitted by Naval Air Station Pearl] Harbor T. H. for advance 
decision whether units of Utility and Patrol Wings vessels are within the 
provisions of Section 1422 Revised Statutes. 

Reference: (a) Decision of the Comptroller of the Treasury September 1, 1905— 

Article 2144-1 Bureau of Supplies and Accounts Memoranda 
(Selected Decisions). 
(b) Instructions in Article 2144-1 Bureau of Supplies and Acounts 
Manual. 
Enclosure: (A) Original dispatch from NAS PEARL HARBOR 072340 8 JULY 
Action: SANDA—INFOR: COMUTWING BASEFOR, COM- 
PATWING 2. 

1. The enclosure requesting decision of the Comptroller General whether units 
of Utility and Patrol Wings vessels are within the provisions of Section 1422 
of the Revised Statutes is forwarded for such action as might be deemed 
appropriate. 

2. In the decision noted in reference (a) the Comptroller of the Treasury, in 
construing section 1422 of the Revised Statutes, held that this statute con- 
templates service upon and attachment to a vessel during the period of detention 
in service beyond the expiration of term of enlistment. A similar question 
was also before the Comptroller of the Treasury and in decision of May 23, 
1916 (Article 2144-1 Bureau of Supplies and Accounts Memoranda (Selected 
Decisions) ) it was held that an enlisted man of the Navy who is retained on sea 
duty on board a yard craft at a foreign station after the expiration of his 
enlistment is entitled to the one-fourth additional pay for such duty during 
the time he is so retained in the service. 

3. The question whether enlisted men entitled to one-fourth additional pay 
are entitled to have the additional pay computed on aviation pay appears to 
be covered generally in decision of the Comptroller of the Treasury of March 
30, 1905 (11 Comp. Dec. 575) wherein the Comptroller stated: 

* * the one-quarter increase follows the pay given for the duties he 
may be required to perform, whether they be regular duties covered by the 
regular pay or special duties for which extra pay is provided. If, then, an 
enlisted man, detained as specified in section 1422, performs under detail the 
duties of gun pointer, gun captain, signalman, messman, or other detail of 
similar character, the extra pay allowed in such cases should be included in 


making up the total pay upon which the one-fourth additional is to be 
computed * * 


The original dispatch from NAS, Pearl Harbor. Territory of 
Hawaii, enclosed with the letter, swpra, is as follows: 


Request advance decision Comptroller General are units of Utility and 
Patrol Wings vessels within the provisions of Section one four two two, Re- 
vised Statutes X May one fourth additional aviation pay accruing after normal 
expiration of enlistment be credited to men otherwise entitled benefits of section 
one four two two, Revised Statutes. 


Thus, two questions are presented, first, are units of Utility and 
Patrol Wings vessels on duty at Pearl Harbor, T. H., within the pro- 
visions of section 1422, Revised Statutes, and, if so, second, may 
“additional aviation pay” be taken into account in fixing the com- 
pensation of men held in service “after normal expiration of enlist- 
ment,” or, in other words, may the “one-fourth their former pay” 
provided in proper cases under section 1422, Revised Statutes, be com- 
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puted upon the regular pay of their rank and service plus aviation or 
flying pay allowed by existing law under special conditions! 
Section 1422, Revised Statutes, is as follows: 


That it shall be the duty of the commanding officer of any fleet, squadron, or 
vessel acting singly, when on service, to send to an Atlantic or to a Pacific port 
of the United States, as their enlistment may have occurred on either the 
Atlantic or Pacific coast of the United States, in some public or other vessel, all 
petty-officers and persons of inferior ratings desiring to go there at the expira- 
tion of their terms of enlistment, or as soon thereafter as may be, unless, in his 
opinion, the detention of such persons for a longer period should be essential to 
the public interest, in which case he may detain them, or any of them, until the 
vessel to which they belong shall return to such Atlantic or Pacific port. All 
persons enlisted without the limits of the United States may be discharged, 
on the expiration of their enlistment, either in a foreign port or in a port of 
the United States, or they may be detained as above provided beyond the term 
of their enlistment; and that all persons sent home, or detained by a com- 
manding officer, according to the provisions of this act, shall be subject in all 
respects to the laws and regulations for the government of the Navy until their 
return to an Atlantic or Pacitic port and their regular discharge; and all persons 
so detained by such officer, or re-entering to serve until the return to an Atlan- 
tic or Pacific port of the vessel to which they belong, shall in no case be held 
in service more than thirty days after their arrival in said port; and that all 
persons who shall be so detained beyond their terms of enlistment or who shall 
after the termination of their enlistment, voluntarily re-enter to serve until the 
return to an Atlantic or Pacific port of the vessel to which they belong, and 
their regular discharge therefrom, shall receive for the time during which they 
are so detained, or shall so serve beyond their original terms of enlistment, an 
addition of one-fourth of their former pay; Provided, That the shipping-articles 
shall hereafter contain the substance of this section. 


The section as quoted above derived from section 17 of the act of 


July 17, 1862, 12 Stat. 610, as amended by the act of March 3, 1875, 
18 Stat. 484. The section would appear to have stemmed from sec- 
tions 2 and 3 of the act of March 2, 1837, 5 Stat. 153, which were as 
follows: 


Smo. 2. And be it further enacted, That when the time of service of any 
person enlisted for the navy, shall expire, while he is on board any of the 
public vessels of the United States, employed on foreign service, it shall be the 
duty of the commanding officer of the fleet, squadron, or vessel, in which such 
person may be, to send him to the United States in some public or other vessel, 
unless his detention shall be essential to the public interest, in which case the 
said officer may detain him until the vessel in which he shall be serving shall 
return to the United States; and it shall be the duty of said officer, immediately 
to make report to the Navy Department, of such detention and the cause thereof. 

Sec. 3. And be it further enacted, That such persons as may be detained after 
the expiration of their enlistment, under the next preceding section of this act, 
shall be subject, in all respects, to the laws and regulations for the government 
of the navy, until their return to the United States, and all such persons as 
shall be so detained, and all such as shall voluntarily reenkist to serve until 
the return of the vessel in which they shall be serving, and their regular dis- 
charge therefrom in the United States, shall, while so detained and while so 
serving under their reenlistment, receive an addition of one-fourth of their 
former pay. 


While the above-quoted act and section 1422, Revised Statutes, differ 
somewhat in phraseology, the difference is more a matter of words than 
of substance, their purport and purpose is the same, and an interpreta- 
tion applicable to the earlier act is almost, if not in all respects, equally 
applicable to section 1422, Revised Statutes. It is immediately mani- 
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fest that both import a condition of service upon ships abroad, or on 
foreign service or station, or in foreign waters at the time the enlist- 
ment of the man or men involved expires. 

When the original act was passed, the Territory of Hawaii was as 
yet the Sandwich Islands, a land unexplored and virtually unknown 
so far as our country was concerned. On May 14, 1836, Congress 
passed an act (5 Stat. 29) authorizing the President— 

* * * to send out a surveying and exploring expedition to the Pacific 
Ocean and [the] South Seas, an‘ for that purpose to employ a sloop of war, 
und to purchase or provide such other smaller vessels as may be necessary and 
proper to render the said expedition efficient and useful, and for this purpose 


the sum of one hundred and fifty thousand dollars be, and the same is hereby 
appropriated out of any money in the Treasury not otherwise appro- 


priated, * * * 

This expedition did not set sail until about August 18, 1838 (after the 
passage of the original act quoted above), and did not return to the 
United States until about the middle of June 1842. 

In November 1840, the Exploration Expedition “was at the Island 
of Oahu, one of the Sandwich Islands, in the Pacific Ocean,” with 
headquarters at the port of Honolulu. It appears that during the 
time of its stay in Honolulu, a marine whose original term of enlist- 
ment expired in November 1840, was “detained” in the service and 
compelled to discharge the duties incident thereto subsequent to the 
normal expiration of his enlistment, despite his renitence, and upon 
refusal to obey orders, was subjected to corporal punishment and im- 
prisonment. Upon his return to the United States this marine insti- 
tuted legal action against the commander of the expedition on account 
of said corporal punishment, imprisonment and other alleged indig- 
nities inflicted upon him. The case was twice before the Supreme 
. Court of the United States (Wilkes v. Dinsman, 7 How. (48 U.S.) 89 
and Dinsman vy. Wilkes, 12 How. (53 U. S.), 390). 

In the course of the opinion upon the first hearing Mr. Justice Wood- 
bury said: 

In a public enterprise like the Exploring Expedition, especially authorized 
by Congress in 1836, (see act of Congress of 14th May, 1836, 5 Statutes at Large, 
29, sec. 2,) for purposes of commerce and science, very valuable to the country, 
and not entirely without interest to most of the civilized world, it was essential 
to secure it from being defeated by any discharge of the crews before its great 
objects were accomplished, or by any want of proper authority, discretionary 


or otherwise, in the commander, to insure, if possible, a successful issue to the 
enterprise. 





Especially is it proper, not only that a public officer, situated like the defendant 
|the Commander], be invested with a wide discretion, but be upheld in it, when 
honestly exercising, and not transcending, it as to discipline in such remote 
places, on such a long and dangerous cruise, among such savage islands and 
oceans, and with the safety of so many lives and the respectability and honor of 
his country’s flag in charge. [Italics supplied.] 
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When the case was again before the court, Mr. Chief Justice Taney 
delivered the opinion, Justice Woodbury having died in the interim. 
In his opinion, Justice Taney said in part: 


It is an action by a marine against his commanding officer, for punishment 
inflicted upon him for refusing to do duty, in @ foreign port, upon the ground 
that the time of his enlistment had expired, and that he was eutitled to 
his discharge. The case is one of much delicacy and importance as regards 
our naval service. For it is essential to its security and efficiency that the 
authority and command confided to the officer, when it has been exercised from 
proper motives, should be firmly supported in the courts of justice, as well 
as on shipboard. And if it is not, the flag of the United States would soon be 
dishonored in every sea. * * 

At the time these events senpiild Captain Wilkes was in a distant sea, 
charged with the execution of a high public duty. He was bound, by all 
lawful means in his power, to preserve the strength and efficiency of the 
squadron intrusted to his care, and was equally bound to respect the rights 
of every individual under his command, It is hardly necessary to inquire 
whether the plaintiff was or was not entitled to his discharge at the time 
he demanded it. It is, however, very clear that he was not. But to guard 
against a misconstruction of this opinion, it is proper to say that the right 
to determine the question was, for the time being, in Captain Wilkes. In 
his position as commander, the law not only conferred upon him this power, but 
made it his duty to exercise it. If, in his judgment, the plaintiff was entitled 
to his discharge, it was his duty to give it, even if it was inconvenient to weaken 
the force he commanded, 

* * * Nor did the belief of the plaintiff as to his rights, furnish any 
justification for his disobedience to orders. For there would be an end of 
all discipline if the seamen and marines on board a ship of water, on a distant 
service, were permitted to act upon their own opinion of their rights, and to 
throw off the authority of the commmander whenever they supposed it to 
be unlawfully exercised. [Italics supplied.] 


I have quoted somewhat largely from the two opinions cited for 
the reason that they serve to show the emphasis laid by the court 
upon the fact that at the time Dinsman was “detained” in the 
service, their commander and their ships were in “remote places” 
on a “long and dangerous cruise” among “savage islands and oceans” 
with the “safety of so many lives and the respectability of his 
country’s flag in charge,” “in a foreign port,” “on a distant service,” 
and that there “would be an end to all discipline” and “the flag 
of the United States would soon be dishonored in every sea” in 
the absence of authority in a commanding officer, under such condi- 
tions, to detain an enlisted man in service beyond the term of his 
enlistment, when the exigencies of the service actually required it. 
Even so, the court recognized that no mere “inconvenience” was 
sufficient to justify withholding an enlisted man’s discharge at the 
end of his term, but in the words of the statute the detention must 
be “essential to the public interests.” 

It is a far cry from that day to this, and the considerations there 
emphasized by, and apparently influencing in some measure, the 
decisions of the court, no longer prevail, so far as Hawaii is con- 
cerned. The Sandwich Islands, referred to by the court as “savage” 
islands, are no longer savage, their people, called “barbarous” by 
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the court, are no longer barbarous, the Territory of Hawaii is a part 
of our union, and now stands upon the threshold of the open door 
to membership in the sisterhood of states. Its people are our people, 
vur laws are its laws, insofar as applicable. Ships, public and pri- 
vate, daily ply the seas (and air) between the “mainland” and the 
islands, Army transports operate on regular schedules, and with the 
advent and constant improvement of modern transportation, Hawaii 
is but a suburb of our continental confines. Her ships are registered 
as American vessels, with the benefits and privileges appertaining 
thereto, and trade between the mainland and the Territory is recog- 
nized as “coasting trade between the islands aforesaid and any other 
portion of the United States” and is regulated “in accordance with 
the provisions of law applicable to such trade between any two great 
coasting districts” (act of April 30,1900, 31 Stat. 141, 161, sec. 98). 

The courts have held that the purpose of the law is the ever insistent 
consideration in its interpretation, United States v. Antikamnia Com- 
pany, 231 U. S. 654, 667, and that the operation of a statute is to be 
restrained within narrower limits than its words import when the 
literal meaning of its language would extend to cases which the legis- 
lature never designed to embrace in it, McKee v, United States, 164 
U. S. 287, 293. And in DeLima v. Bidawell, 182 U. 8. 1, 197, the court 
said : 

* * * While a statute is presumed to speak from the time of its enactment, 
it embraces all such persons or things as subsequently fall within its scope, 


and ceases to apply to such as thereafter fall without its scope. * * * [Italics 
supplied. ] 


Applying those rules in the light of the language of the court in 
the two decisions quoted above (the Dinsman cases) I am constrained 
to the conclusion that the purpose of section 1422, Revised Statutes, 
was the preservation of discipline, the protection of the Navy from 
the embarrassments and even dangers that might result from com- 
pulsory discharge or release from duty of enlisted men while in foreign 
ports, or on foreign service, and sustention of the honor and dignity 
of the flag among foreign people, and that it was not within con- 
templation of the Congress that the statutory rule should apply in 
ports or waters within the sovereign jurisdiction of the United States 
and, consequently, since the Territory of Hawaii and the Pearl Harbor 
Naval Station are now a part of the union and the surrounding waters 
are domestic waters, the statute no longer applies, for the reason that 
the Territory now falls without its scope. 

Accordingly, the vessels mentioned in your submission may not be 
considered as within the provisions of section 1422, Revised Statutes, 
insofar as the detention of enlisted men in service beyond their enlist- 
ment is concerned, subject to the exception that if or when one (or 
more) of said ships is ordered to service in foreign waters if a man’s 
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enlistment should expire during the absence of such ship from do- 
mestic waters on such a mission, it would be permissible for the com- 
manding officer to detain him in service in a proper case until the 
ship’s return. 

It may not be amiss, in this connection, to observe that under the 
provisions of section 1422, Revised Statutes, it is primarily the duty 
of a commanding officer whose fleet, squadron, or vessel acting singly, 
is on service, to send an enlisted man home at the expiration of his 
enlistment, or as soon thereafter as may be, on some public or other 
vessel, if the man desires to go there. It is only when the command- 
ing officer considers such man’s detention in the service essential to the 
public interests that the statute confers upon the said commanding 
officer authority to detain him in service for a longer time, which in 
such case he may do either with the man’s consent or against his will. 
There is no authority under the statute to retain a man in service be- 
yond the expiration of his enlistment in any event, with or without his 
consent, merely because the commanding officer may consider his con- 
tinued service may be desirable or in some measure needful. The word 
“essential” has been judicially defined as meaning “indispensably 
necessary; important in the highest degree; requisite,” Pittsburgh 
Tron and Steel Foundries Company v. Seaman-Sleeth Company, 236 
Fed. 756, 757, in which the court pointed out that essentially is not a 
synonym for substantially. The word essential conveys a sense of 
finality of need not present in less emphatic and absolute words; and, 
as said above, the mere desirability of the continuance of the man’s 
service or some measure of benefit to be derived therefrom does not 
bring him within the statute. And it goes without saying that the 
opinion of the commanding officer that an enlisted man’s services are 
essential to the public interests to such an extent as to justify his deten- 
tion in the service should be a considered opinion rather than a mere 
arbitrary view and should be based on facts sufficient to establish the 
essential character of the man’s service. 

With reference to the second question presented, the so-called avia- 
tion pay is not part of an enlisted man’s pay proper, but is a special 
and temporary allowance to him during the performance of extra 
duties of a hazardous nature, not necessarily incident to his enlist- 
ment and from performance of which he may be relieved or withdrawn 
at any time. The “former pay” to which the one-fourth increase for 
detention in service after expiration of enlistment applies is the 
regular pay of the man’s rank and service and permanent additions 
thereto, which does not include temporary additions which may be 
terminated at any time by reason of the discontinuance of the service 
authorizing the additional pay. Cf. 5 C. D. 524; 21 C. D. 811; 22 C. D. 
11; 24 C.D. 139. Accordingly, while, as stated above, an enlisted man 
assigned to the ships in question whose enlistment expires during a 
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period when the ship to which he is attached is on foreign duty as 
herein defined, that is to say, in foreign waters away from the Terri- 
tory of Hawaii, and whose detention for a longer period is “essential 
to the public interests” may be detained in service until said ship 
returns to her home port—in this case, Pearl Harbor—the aviation 
pay, being by way of allowance for special duties and not a part of his 
pay proper for his rank and services, or a permanent addition thereto, 
is not for consideration in any event in the computation of the one- 
fourth additional pay accruing by reason of his detention in service 
after the expiration of his enlistment, and the second question presented 
is answered in the negative. 


(B-20759) 


OFFICERS AND EMPLOYEES—LEAVE PAYMENTS WHILE ON MILI- 
TARY DUTY—OFFICERS’ RESERVE CORPS 


A member of the Officers’ Reserve Corps who is “ordered” pursuant to authority 
of law to active military duty, either with or without his consent, is entitled 
under authority of the act of August 1, 1941, to receive payment for accumu- 
lated and current accrued leave earned while in his civilian position in addi- 
tion to his military pay. G 


Comptroller General Warren to the Federal Housing Administrator, November 
6, 1941: 


Consideration has been given your letter of September 25, 1941, as 
follows: 


Reference is made to the act of August 1, 1941, Public Law 202, 77th Congress, 
which provides that “* * * employees of the United States Government who 
have heretofore or who may hereafter be ordered to active duty with the military 
cr naval forces of the United States shall be entitled to receive, in addition to 
their military pay, compensation in their. civ ilian positions covering their accumu- 
lated or current accrued leave * * 

On July 9, 1940, Mr. Jean Killough ieee, a Captain in the Officers’ Reserve 
Corps, resigned his position with the Federal Housing Administration to enter 
on active duty training with the regular Army effective July 10, 1940. Since 
that time Captain Stacy has continued in the active service of the Army. 
An extract of the orders calling him to active duty training appears below: 


“Special om} HeapquartTers TuHirp Corps AREA, 
No. 158 Unrrep States Army, 
Baltimore, Maryland, June 29, 1940. 
[Extract] 

“21. By direction of the President, each of the following Reserve Officers, is, 
with his consent, ordered to active duty training with the Regular Army for 
a period of one year, effective July 10, 1940. On that date he will proceed 
without delay from his home at the place indicated after his name to the 
station shown below, reporting in person upon arrival to the Commanding 
Officer for training. Each officer will rank from the date set opposite his name: 


WASHINGTON QUARTERMASTER DEPOT, 24TH & M STS. NW., 
WASHINGTON, D. C. 


Captain JEAN KILLOUGH STACY (P-198068), QM-—Res., January 3, 1939 
2901 Connecticut Avenue, Washington, D.C.” 


Attention is particularly invited to that portion of the order which states that 
“each of the following reserve officers is, with his consent, ordered to active duty 
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training with the Regular Army.” [Italics supplied.] Captain Stacy has recently 
requested that he be compensated for approximately eight days annual leave 
standing to his credit at the time of his resignation. In your decision of September 
17, 1988 to the Secretary of the Navy, 18 Comp. Gen. 236, construing the Act 
of May 12, 1917, providing for leave of absence with pay to members of the 
Officers’ Reserve Corps who “shall be ordered to duty” for periods not to exceed 
fifteen days in any one calendar year, it was held, with respect to a reserve 
officer who was “with his consent, ordered to active duty” that he was entitled 
to military leave covering the period of active duty, and that for the purposes of 
the statute “it is immaterial whether a reserve officer is ordered voluntarily or 
involuntarily to active duty for training or for instruction, etc.” Also in this 
connection, see 19 Comp. Gen. 880. 

In your decision of Vebtenabar 18, 1941 (B-20149) to the Secretary of War, 
referring to Public Law 202, 77th Congress, it was held that those who voluntarily 
enlist for service may not be regarded as having been “ordered” into the active 
service within the meaning of said Act because they act of their own volition 
and are free to decide for themselves whether they will or will not enter the 
service. It was stated that “the word ‘ordered’ as used in the Act, appears merely 
to signify compulsion or command, as distinguished from complete voluntary and 
self-controlled action on the part of the individuals involved.” Although Captain 
Stacy was ordered to active duty with his consent, it would seem to be questionable 
as to whether or not he could be considered to be in the same class of those who 
voluntarily enlist in the Army. Accordingly, in view of your decision of September 
13, 1941 to the Secretary of War, supra, and the fact that Captain Stacy wis 
“ordered to active duty training,” [italics supplied] whereas provisions of Public 
Law 202 apply to employees “ordered” to active duty, your decision is respectfully 
requested as to whether we may compensate Captain Stacy for the accrued annual 
leave standing to his credit at the time of his resignation from the Administration 
to enter military service, pursuant to the above-quoted order. 


Pursuant to a request made by this office the War Department has 
forwarded an official statement of service of Jean Killough Stacy, as 


follows: 


1. The records of this office show that Jean Killough Stacy, serial number 
O-198,068, was appointed Ist Lieutenant, Quartermaster Corps Reserve, April 
5, 1924; accepted April 22, 1924. He was promoted to Captain, Quartermaster 
Corps Reserve July 2, 1929; accepted July 8, 1929; to Major, Quartermaster 
Corps Reserve, August 21, 1941; accepted August 22, 1941; and is now a Major 
in that Corps. 

2. He has had the following periods of active duty from June 7, 1925 to June 21, 
1925; from August 1, 1927 to August 14, 1927; from August 19, 1928 to September 
1, 1928; from March 2, 1980 to March 15, 1930; from August 2, 1931 to August 15, 
1931; from August 23, 1936 to September 5, 1936 ; from June 30, 1937 to November 
23, 1988; and from July 10, 1940 under Section 37a of the National Defense Act 
and under the provisions in the Military Appropriation Act, 1941, item “Organized 
Reserves” which permitted Reserve Officers to be ordered to extended active 
duty when “detailed to duties for which officers of the Regular Army are not 
available,” for a tour to terminate July 9, 1941, which has been extended to 
terminate July 9, 1942. 


The act of August 1, 1941, Public Law No. 202, 55 Stat. 616, provides 
as follows: 


That employees of the United States Government, its Territories or possessions, 
or the District of Columbia (including employees of any corporation created under 
authority of an Act of Congress which is either wholly controlled or wholly owned 
by the United States Government, or any corporation, all the stock of which is 
owned or controlled by the United States Government, or any department, agency, 
or establishment thereof, whether or not the employees thereof are paid from 
funds appropriated by Congress), who have heretofore or who may hereafter be 
ordered to active duty with the military or naval forces of the United States shall 
be entitled to receive, in addition to their military pay, compensation in their 
civilian positions covering their accumulated or current accrued leave or to elect 
to have such leave remuin to their credit until their return from active military or 
naval service. [Italics supplied.) 
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Section 37a of the National Defense Act, as amended by the act of 
June 4, 1920, 41 Stat. 776, provides, in pertinent part, as follows: 

Reserve officers on active duty.—To the extent provided for from time to time 
by appropriations for this specific purpose, the President may order reserve officers 
to active duty at any time and for any period; but except in time of a national 
emergency expressly declared by Congress, no reserve officer shall be employed 
on active duty for more than fifteen days in any calendar year without his own 
consent. * * * [Italics supplied.] 

The words, “ordered to active duty,” appear in the act of August 
1, 1941. The words, “the President may order reserve officers to 
active duty,” appear in section 37a of the National Defense Act, 
as amended. The words, “ordered to active duty,” appear in Spe- 
cial Orders No. 158, quoted in your letter, pursuant to which 
Captain Stacy entered the active military service. There is no 
reason to believe that the Congress did not intend to use the 
words quoted from the act of August 1, 1941, in the same sense 
as the same or similar words are used in section 37a of the National 
Defense Act, as amended, and in the document (order) issued under 
authority of the National Defense Act pursuant to which this reserve 
officer entered the active military service. The explanation of the 
words, “ordered to active duty with the military or naval forces of 
the United States”, appearing in the act of August 1, 1941, was made 
in the decision of September 13, 1941, B-20149, 21 Comp. Gen. 210, 
with relation to the questions there considered and decided, involving 
only the rights under the statute of inducted and enlisted men. No 
question relating to reserve officers was considered or decided in that 
case. 

Accordingly, any member of the Officers’ Reserve Corps of the 
Army who received an “order” pursuant to authority of law, either 
with or without his consent, is entitled to the benefits of the act 
of August 1, 1941, Public Law No. 202. Compare 18 Comp. Gen. 
236 ; 19 id. 880. 

The question presented is answered in the affirmative. 


(B-20149) 


OFFICERS AND EMPLOYEES—PAYMENT FOR CIVILIAN LEAVE DUR- 
ING MILITARY SERVICE—EMPLOYEES ENLISTING IN REGULAR 
ARMY SUBSEQUENT TO INDUCTION 


A Government employee who was inducted into military service on June 17, 
1941, and who enlisted in the Regular Army on June 20, 1941, is entitled to 
the benefits of the act of August 1, 1941, authorizing payment for accumulated 
and current accrued leave, concurrently with active military or naval duty, 
to employees of the United States, etc., “ordered” to such duty. 


Comptroller General Warren to the Secretary of War, November 7, 1941: 
I have your letter of October 28, 1941, as follows: 


With further reference to the act of August 1, 1941 (Public Law 202, 77th 
Cong.), and your recent decision (B-20149, Sept. 18, 1941) construing certain of 
its provisions, the following question has arisen in the War Department: 
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Is an employee who was inducted June 17, 1941, and subsequently enlisted 
in the Regular Army for three years on June 20, 1941, entitled to payment for 
all or any part of his accumulated or current accrued civilian leave? 

The concluding remark in your above-cited decision has been construed as 
possibly indicative of a view that the statute mentioned is not to be regarded 
as having retroactive effect in the case of persons whose period of duty in the 
status of a member of one of the eligible classes had been completed prior to 
its enactment. Furthermore, it is noted that the statute was held inapplicable in 
the case of persons who voluntarily enlist for service. In view of these factors, 
an advance decision concerning the above-stated question would be appreciated. 

In the decision referred to in your letter (B-20149, September 13, 
1941, 21 Comp. Gen. 210) the word “ordered” as used in Public Law 
202, 55 Stat. 616, was held to “signify compulsion or command, as 
distinguished from complete voluntary and self-controlled action on 
the part of the individuals involved.” With respect to persons who 
volunteered for induction pursuant to the terms of section 3 (a) of 
the Selective Training and Service Act of 1940, 54 Stat. 885, it was 
stated, among other things, that: 

* %* * It will be noted from this provision [section 3 (a)] that those 
“liable for training and service” are given an election either to wait until they are 
called for induction, or to volunteer for induction without waiting. However, 
they are not permitted to determine whether they will or will not serve, but 
merely are granted a measure of latitude respecting the time and manner of 
induction. * * * It seems sufficiently clear, therefore, that those who 
volunteered for induction may be regarded, if and when inducted, as “ordered” 
to active duty with the military or naval forces of the United States within the 
meaning of the act of August 1,1941. * * 

A similar conclusion appears warranted in the case of an employee 
who was inducted on June 17, 1941, and thereafter, but prior to the 
expiration of the active service for which he was inducted, enlisted 
in the Regular Army for 3 years. He apparently left his civilian 
position under compulsion and in order to perform the military service 
required of him as an inductee. He is not permitted in connection 
with his subsequent enlistment to determine whether he will or will 
not serve; he is merely granted a measure of latitude respecting his 
future service status. Whether he serves as an inductee or as an 
enlisted man the fact remains that he is required to serve. In the case 
presented, the induction on June 17, 1941, rather than the subsequent 
enlistment should be regarded as determinative of the employee’s 
rights under Public Law 202. 

Answering your question specifically, you are advised that an 
employee who was inducted June 17, 1941, and subsequently enlisted 
in the Regular Army for 3 years on June 20, 1941, is entitled, in ac- 
cordance with the terms of Public Law 202, either to receive compensa- 
tion for his accumulated or current accrued annual leave, or, at his 
election, to have such leave remain to his credit until his return from 
active military or naval service. 
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(B-21820) 


DISTRICT OF COLUMBIA SCHOOL TEACHERS—DEMOTIONS—INITIAL 
SALARY RATES 


Where a District of Columbia school teacher occupying a permanent position was 
appointed at an increase in salary for a temporary period to fill a vacancy, 
and, upon the expiration of such appointment, was reduced to a permanent 
position in a salary class next above that in which he had served prior to his 
temporary appointment, he is entitled under the Teachers Salary Act of 
1924 to receive only the salary rate in the class to which reduced next above 
that rate of the salary class he received prior to the temporary appointment. 
Reduction from one permanent position to another, distinguished. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, November 8, 1941: 


I have your letter of October 21, 1941, as follows: 


Under date of February 3, 1941, the Board of Education appointed C. M. Huber, 
assistant professor, class 11 at $3,700 per annum, to the position of acting presi- 
dent, Wilson Teachers College at a salary of $5,000 per annum for a temporary 
period not to extend beyond April 30, 1941, and by Board order dated May 1, 1941, 
the temporary appointment was continued for a period not to extend beyond 
June 30, 1941. By Board order dated July 1, 1941, he was “demoted without 
prejudice” to a professorship at Wilson Teachers College to the maximum of 
class 12 at $4,500 per annum. Notwithstanding the fact that he was designated 
us acting president of Wilson Teachers College, and was paid the salary of the 
president, the position then being vacant. (See 17 Comp. Gen. 147.) 

This position was authorized by the 1931 District of Columbia Appropriation 
Act approved July 8, 1930, in accordance with the act of June 4, 1924 (43 Stat. 
367), including “salaries of presidents of Teachers Colleges and the salary sched- 
ule for first assistant superintendents.” The 1931 Budget, page 1402, carries two 
new positions as “first assistant superintendent (presidents of Teachers Col- 
leges), $5,000,” thus providing a president for the Wilson Teachers College and 
for the Miners Teachers College at $5,000 each. 

Following the receipt of the order reducing, without prejudice, Dr. Huber to 
the position of professorship, the Auditor, under date of August 29, 1941, addressed 
a memorandum to the Superintendent of Schools, as follows: 

“This office is in receipt of Board Order No. 18324, purporting to be designation 
and assignment of C. M. Huber (R-4619) from the position of acting president, 
at $5,000 per annum, to professor, at Wilson Teachers College, class 12, at $4,500 
per annum, effective July 1, 1941. 

“The Teachers’ Salary Act provides under class 12, supervising principals, ‘a 
basic salary of $4,000 per year at an annual increase in salary of $100.00 for five 
years, or unti) a maximum salary of $4,500 per year is reached.’ Mr. Huber 
prior to his appointment as acting president at $5,000 per annum (not to extend 
beyond June 30, 1941) was in class 11, and received the maximum salary of $3,700. 
His temporary appointment as acting president, in the opinion of the Auditor, 
does not carry with it authority to transfer and appoint Professor Huber in class 
12 at a salary in excess of $4,000, or the basic salary for that grade. There are 
a number of decisions of the Comptroller General of the United States, not neces- 
sarily involving teachers in the public schools, to the effect that all original 
appointments must be at the minimum of the grade or class to which assigned. 

“I have to advise you, therefore, that the Auditor is of the opinion that he is 
without authority to pay Professor Huber in excess of the minimum of the class; 
namely, $4,000.” 

In answer to this letter, the Acting Superintendent enclosed a report to the 
auditor on this subject dated Sept. 12, 1941, as follows: 

“As the basis of preparation of an answer to the Auditor concerning the informa- 
tion which he presented on August 29 relating to the alleged wrong assignment 
of salary to Professor Clyde M. Huber of Wilson Teachers College, I am submitting 
the following: 

“On June 30, 1909, on motion of the Superintendent, the Board of Education 
reduced Mr. H. L. Bailey, supervising principal of the thirteenth division, to a 
teacher in the M Street High School, to take effect on and after July 1, 1909. 
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On June 30, 1909, he was receiving as supervising principal of the thirteenth divi- 
sion $2,400. On September 1 his salary was reduced to $1,800, which was the maxi- 
mum of class 6, group A, at that time. (See Organic Law of 1906 as printed in 
the Compilation of Laws affecting the Public Schools, page 17.) 

“On December 1, 1981, Mr. H. A. Haynes was promoted from teacher, class 
3B, in the Armstrong High School, to be assistant superintendent, division 10-13, 
salary $4,200, with the understanding written into the order that unless otherwise 
ordered by the Board of Education, Mr. Haynes would return to the position of 
teacher, class 3B, on the expiration of Mr. H. H. Long’s leave of absence for 
educational purposes; and on June 27, 1932, the Board of Education ordered Mr. 
H. A. Haynes demoted without prejudice from assistant superintendent, salary 
$4,200, to principal, class 8, Browne Junior High School, effective on and after 
July 1, 1982, with the salary of $4,000, which is the maximum salary for class 8. 

“Mrs. BE. K. Peeples was, by action of the Board of Education on poll of the 
Board on July 11, 1939, reduced from the Director of the Community Center 
Department, class 10, $3,500, to the position of administrative principal, class 7, 
$3,200—the maximum of class 7 is $3,200. 

“These three citations clearly indicate that it has been the policy of the Board 
of Education to demote to the maximum salary of the class into which the person 
is demoted. All of these demotions, so far as the salary is concerned, have been 
approved by the Auditor; consequently, Mr. Pilkerton's letter does not seem to 
be in keeping with the facts. He frankly admits that the Comptroller General's 
decisions do not necessarily involve the teachers in the public schools. 

“With this record of the facts as against judgment on the part of the Auditor, 
I think we should again hold our ground on the maximum salary of $4,500 
for Dr. Huber.” 

There has been submitted to the Auditor for payment a pay roll in favor 
of Dr. Huber, R-4619, professor, class 12, $4,500, for the month of September 
1941, being the first month’s salary under this appointment. Salaries of teachers 
in the public schools are paid in 10 monthly installments, first ae to be 
made on the first day of October as provided by the act of May 26, 1908 (35 
Stat. 291). 

While it is true that the decisions of your office relative to classification and 
promotion of employees in the classified service, under the Classification Act of 
1923, as amended, are not applicable to the public school teachers, Dr. Huber 
theoretically held the position of president since he received the salary of the 
position and the reduction in his salary when placed in class 12 should not, in 
our opinion, be below that of the maximum of the class of $4,500. (See & 
Comp. Gen. 275; 9 Comp. Gen, 193.) 

On the other hand, your office has held that the initial salary to be paid 
privates of the Police and Fire Departments of the District of Columbia under 
the Salary Act of July 1, 1980, as well as reingtatements, must be at the minimum 
of the grade. (See 10 Comp. Gen. 545; 15 Comp. Gen. 748.) 

The Commissioners would appreciate advice from you as to whether, under 
their interpretation of the existing law and the circumstances indicated above, 
Dr. C. M. Huber, professor, Wilson Teachers College may receive the maximum 
of the salary of class 12. 


The appropriation act for the District of Columbia for the fiscal 
year 1931, approved July 3, 1930, 46 Stat. 966, contains the follow- 
ing item under the heading “Public Schools” : 

Salaries: For personal services of administrative and supervisory officers in 
accordance with the act fixing and regulating the salaries of teachers, school 
officers, and other employees of the Board of Education of the District of Colum- 


bia, approved June 4, 1924 (43 Stat., pp. 367-375), including salaries of presidents 
of teachers’ colleges in the salary schedule for first assistant superintendents, 


The Teachers Salary Act, approved June 4, 1924, 43 Stat. 367-375 
contains the following pertinent provisions: 


Articte II.—Salaries of administrative and supervisory officers. 
i ’ . 7 * ” 


Ctass 11.—Heads of departments and assistant principals. 
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A basic salary of $3,200 per year, with an annual increase in salary of $100 for 
five years, or until a maximum salary of $3,700 per year is reached. 
Ciass 12.—Supervising primwipals. 
A basic salary of $4,000 per year, with an annual increase in salary of $100 
for five years, or until a maximum salary of $4,500 per year is reached. 
. * = o = * e 


Superintendent of schools. 


The school officers provided for in article II of this act during the first year 
of service shall receive compensation at the basic salary fixed herein and not 
receive credit for services prior to the passage of this act. 


* . * * * * * 


ARTICLE V.—Method of promotion of employces. 
e > . . = . 


Sec. 8. That on and after July 1, 1924, teachers, school officers, and other 
employees promoted from a lower to a higher salary class or position shall 
receive a salary in the salary class or position to which promoted which is next 
above the salary in the salary class or position from which promoted. 

It is understood from the first paragraph of your letter that the 
position now held by Dr. Huber—professorship at the Wilson 
Teachers College—now has been allocated by the Board of Education 
in salary class 12. As to the authority for such action, see 17 Comp. 
Gen. 147. All three positions occupied by Dr. Huber, viz, (1) assist- 
ant professorship, salary class 11, prior to February 3, 1941, (2) the 
temporary position of acting president of Wilson Teachers College 
allocated by law (appropriation act approved July 3, 1930) in salary 
class designated in the Teachers Salary Act as “first assistant super- 
intendent” during the period February 3, 1941, to June 30, 1941, and 
(3) his present position at Wilson Teachers College in salary class 
12, are subject to (a) the provision of law in the Teachers Salary 
Act fixing a range of salary rates through which the teachers and 
officers of the public schools must, under the conditions therein stated, 
be advanced automatically once a year, and (b) the provision that 
during the first year of service such teachers and officers “shall receive 
compensation at the basic salary fixed herein,” which means the 
minimum salary rate of the salary class occupied. 

Section 8 of article V of the act prescribed a rule for fixing the 
initial salary rate of teachers and officers upon promotion from a 
lower to a higher salary class under which the teacher or officer loses 
no salary; that is, the initial salary in the higher grade is the next 
above the salary rate in the lower grade from which promoted, but 
neither that section nor any other part of the statute prescribes any 
rule for fixing the initial salary rate of a teacher or officer upon demo- 
tion from a higher to a lower salary class. However, section 8, article 
V, of the act seems to suggest that the Congress did not intend any 
greater loss of salary than necessary incident to the permanent ad- 
justment by transfer, demotion, etc., of teachers and officers remaining 
continuously in the service; that is to say, so far as possible the 
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teachers and officers would retain the salary acquired through the 
requisite number of years’ service by operation of the salary advance- 
ment plan prescribed by the statute. See 7 Comp. Gen. 295; 15 id. 
526, 527, relating to postal employees in automatic salary grades. 
Compare 14 Comp. Gen. 357 relating to reinstatement of teachers. 

Hence, where it is necessary, due to exigencies of the service, to 
demote a teacher or officer from a higher to a lower salary class in 
both of which the officer or teacher occupied a permanent position, 
there would appear to be some basis for the view that the statute does 
not require that the teacher or officer must be reduced to the minimum 
salary rate of the lower salary class through which advancement 
previously may have been made on the basis of longevity and satis- 
factory service. But that is not the situation here; and I find no 
legal basis for the view that the statute may be construed as saving 
any salary or granting any advantage for salary purposes upon the 
return to a permanent position in a lower salary class on the basis 
of a salary rate received in a higher salary class to which a teacher 
or officer had been appointed or promoted for a temporary period to 
fill a vacancy pending the filling thereof by permanent appointment. 
If the statute could be so construed that would enable the Board of 
Education, by administrative action, to defeat the purpose and intent 
of the statute (which is to grant automatic increases in compensation 
only upon the basis of longevity and satisfactory service) through 
means of temporary appointments to positions in higher salary classes 
and the return of such teachers and officers to their permanent posi- 
tions in lower salary classes at salary rates above that to which they 
could have advanced under the regular advancement plan. See the 
decision of October 28, 1941, B-21205, 21 Comp. Gen. 886, involving 
the retransfer of Census employees to their permanent positions from 
temporary positions held during the peak of the census. 

Dr. Huber was appointed as acting president of Wilson Teachers 
College February 3, 1941, and held that temporary position until 
June 30, 1941, a period of approximately five months, in which he re- 
ceived $5,000 per annum, the minimum of the salary class in which the 
position had been allocated by law. That appointment was for a defi- 
nite temporary period pending the filling of the vacancy by permanent 
appointment. To hold that upon the basis of this five months’ service 
he acquired the right to the maximum salary rate of $4,500 per annum 
in salary class 12—a class next above that in which Dr. Huber previ- 
ously had served in a permanent status—with a range of six salary 
rates from $4,000 to $4,500 per annum, inclusive, through which range 
it would have taken him five years to advance automatically in accord- 
unce with the advancement plan prescribed by the statute, would be 
unreasonable and unfair to other officers and teachers in salary class 12 
and would tend to defeat the purpose and intent of the statute. 

470350"—42——30 
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I have to advise, therefore, that Dr. Huber’s initial salary rate in 
salary class 12 must be based, not upon the salary he received in his 
temporary appointment as acting president of Wilson Teachers Col- 
lege, but upon the basis of the salary rate he received in his permanent 
position in salary grade 11, which was $3,700 per annum, the maximum 
salary rate of that class. Upon that basis, his initial salary in salary 
class"12 is $4,000 per annum, the minimum salary rate of that class 
which also is the next rate therein above $3,700 per annum, the rate 
received in salary class 11 (section 8, article V of the statute). 


(B-20719) 


PRIVATE PROPERTY—DAMAGES BY OPERATIONS OF NAVAL 
AIRCRAFT 





If the Secretary of the Navy should determine, pursuant to an appropriation 
provision authorizing him to consider, ete., and pay from the appropria- 
tion claims for damages to private property growing out of the operations of 
naval aircraft, that damages resulted to the owner of milch goats which 
were frightened when naval aircraft operated in the vicinity of the goat 
dairy, payment may be made from the applicable appropriation, “Aviation, 
Navy,” of such amount as may be found due. 3 Comp. Gen. 234; 4 id. 1074; 
and 13 id. 349, distinguished. 


Comptroller General Warren to the Secretary of the Navy, November 10, 1941: 


I have your letter of September 19, 1941 (file L11-15/QQ (410130) K) 
as follows: 


The Navy Department has under consideration a claim, dated August 5, 1941, 
submitted by H. L. Crosby and Zelda Crosby, doing business as LaYan’s Goat 
Dairy, Route 2, Box 341, Pensacola, Florida, in the amount of $456.00, for dam- 
ages sustained by them as operators of said dairy, caused by operation by the 
Navy Department of Saufley Naval Training Field, U. S. Naval Air Station, 
Pensacola, Florida. The damages for which claim is made include loss of milk 
from claimants’ milch goats, loss of kids and doe goats and loss of use of forty- 
eight acres of improved pasture land, all occurring during the period between 
September 1, 1940, and June 15, 1941. 

It appears from the investigation made of this claim that these two claimants 
commenced the operation of their goat dairy in the summer of 1936, that they 
operated this dairy successfully until September 1, 1940, and that between Sep- 
tember 1, 1940, and June 15, 1941, they sustained losses after the opening of 
Saufley Naval Training Field at U. S. Naval Air Station, Pensacola, Florida, 
in the amount of $456.00. 

These claimants state that their milch goats are timid and temperamental by 
nature, that the milk supply greatly decreased, that many doe goats heavy with 
kid were frightened by naval aircraft flying over LaYan’s Goat Dairy and fell 
paralyzed from fright, never to walk again or deliver their kids. During the 
period in question, September 1, 1940, to June 15, 1941, the claimants likewise 
assert that they were deprived of the use of forty-eight acres of improved 
pasture land on which they pastured their goats, and that such deprivation 
resulted from the operation of naval airplanes over said forty-eight acres of 
improved pasture land. The claimants have been forced to discontinue their 
business and to dispose of their entire herd of goats. 

The flights during which this damage occurred were official flights, duly 
authorized. No copies of flight orders are available. 

The current Naval Appropriation Act, approved May 6, 1941 (Public Law No. 
* Tith Congress), provides under the appropriation, “Aviation, Navy,” as 
‘ollows : 
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“* © * That the Secretary of the Navy is hereby authorized to consider, 
ascertain, adjust, determine, and pay out of this appropriation the amounts due 
on claims for damages which have occurred or may occur to private property 
growing out of the operations of naval aircraft where such claim does not exceed 
the sum of $500: * * *” 

In the Comptroller General’s decision of October 20, 1923 (3 Comp. Gen. 234), 
it was held (syllabus) : 

“In the absence of negligence, the landing of an airplane in an adjoining field 
or the flying of the airplane over the field in which cattle are located does not 
render the Government liable for damages to the cattle or the fence due to the 
fright and stampeding of the cattle.” 

In a later decision of June 30, 1925 (4 Comp. Gen. 1074), the Comptroller Gen- 
eral held (syllabus) : 

“A claim covering damages for loss of a horse resulting from operation of an 
Army balloon, when not in excess of $250, may be allowed, under the act of June 
7, 1924, 43 Stat. 492, where it is shown that the horse of the claimant became 
frightened while the balloon was passing over the claimant’s farm, ran into a 
barbed-wire fence, and was so injured that it was necessary for it to be killed.” 


In the text of this decision it is stated : 


“The facts in this case are essentially different from the facts involved in 
the case decided in 3 Comp. Gen. 234.” 

In a still later decision of May 15, 1934 (13 Comp. Gen. 349), it is held 
(syllabus) : 

“The appropriations for the maintenance of landing fields under the Depart- 
ment of Commerce are not available for the payment of consequential damages 
to adjoining property owners alleged to have resulted from the lawful and proper 
maintenance by the United States of such a landing field. 

“The drifting of sand and dust from a landing field for airplanes to adjoining 
property is a consequential matter and the United States is not liable in damages 
to such adjoining property owners, especially in the absence of showing of 
negligence in the maintenance and operation of such landing field.” 

While payment of this claim would appear to be authorized in accordance with 
the decision published in 3 Comp. Gen. 234, supra, the Navy Department is in 
doubt as to whether the appropriation, “Aviation, Navy,” for the current fiscal 
year may be considered legally available for this purpose, in view of the later 
Te gy of your office on this subject, as published in 4 Comp. Gen. 1074 and 18 
id. 349. 

In view of the foregoing, your decision is requested as to whether the current 
appropriation, ‘Aviation, Navy,” may be considered legally available for payment 
of this claim. 


The statement made in your letter to the effect that “payment of this 
claim would appear to be authorized in accordance with the decision 
published in 3 Comp. Gen. 234,” but that doubt in the matter exists “in 
view of the later decisions of your office on this subject, as published in 
4 Comp. Gen. 1074 and 13 éd. 349,” indicates some confusion or miscon- 
ception as to the effect of those decisions. It was held in 3 Comp. Gen. 
234 that public funds were not available to pay the damage claim there 
under consideration, whereas in the later decision published in 4 Comp. 
Gen. 1074 it was held that the claim there involved was properly for 
payment from such funds. Thus, if payment were to be regarded as 
“authorized in accordance with” either of those decisions it would 
appear to be the later decision which would provide such authority and 
not the earlier one as indicated in your letter. However, for reasons 
hereinafter set forth, neither of the decisions cited in your letter is to be 
regarded as determinative of the action to be taken in the present case. 
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The decision of October 20, 1923, 3 Comp. Gen. 234, was decided on 
the basis of the particular facts there involved. It was alleged by the 
claimant in that case that his cattle were frightened by the noise of a 
low-flying Army airplane, that they broke through the pasture fence, 
and that “three men were engaged approximately four days in locating 
and getting them back into the pasture.” The claim was originally 
filed in the amount of $732, consisting of $702 as damage by reason of 
shrinkage of the cattle through fright and loss of feed, and $30 for the 
labor in rounding them up and repairing the fence. It will be noted 
that the enlisted men who were in the Army airplane testified “that the 
fence was in a very dilapidated condition; that the cattle were in the 
far corner of the pasture when the airplane passed over them at an 
altitude of approximately 500 feet * * * and that subsequently 
they were informed the perverseness of the cattle had frequently led 
them to break pasture.” 

The Board of Officers assigned to investigate the matter reported 
adversely thereon and the Secretary of War approved their findings, 
denying the claim. Subsequently, the claimant requested reconsid- 
eration of the claim on the ground of newly discovered evidence—in 
the form of two affidavits of employees of said claimant to the effect 
that the fence was in good order and that the noise of the airplane 
caused the cattle to stampede. The then Secretary of War recon- 
sidered the action of his predecessor—who, as above noted, had pre- 
viously disapproved the claim—and recommended an allowance of 
$244.69. However, this office in the decision reported in 3 Comp. 
Gen. 234, held that the affidavits, which were not executed until after 
the former Secretary of War had approved denial of the claim, did 
not meet the test of new and material evidence and concluded that 
“the matter may be classed as an accidental happening for which 
there is no liability in damages.” 

In decision of June 80, 1925, 4 Comp. Gen. 1074, the damage claim 
was for the loss of a horse which ran into a barbed wire fence and 
was severely injured, as the result of being frightened by a low-flying 
Army balloon. The claim was approved by the Chief of Air Service 
and the Assistant Secretary of War on the basis of findings favorable 
to the claimant as submitted by a Board of Officers assigned to in- 
vestigate the claim; and this office, in said decision, authorized pay- 
ment of the claim pursuant to the terms of a provision in the 
Appropriation Act of June 7, 1924, 43 Stat. 492, that: 

* * * not more than $4,000 may be expended for settlement of claims 
(not exceeding $250 each) for damages to persons and private property resulting 
from the operation of aircraft at home and abroad when each claim is sub- 
stantiated by a survey report of a board of officers appointed by the commanding 


officer of the nearest aviation ee and approved by the Chief of Air Service 
and the Secretary of War * * 
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The third decision referred to in your letter, namely, 13 Comp. 
Gen. 349, involved the question of whether a claim for consequential 
damages to private property resulting from the operation of aircraft 
should be reported to the Congress for an appropriation pursuant 
to the terms of the act of April 10, 1928, 45 Stat. 413. Claims under 
the act of April 10, 1928, are not dependent upon the availability of 
appropriated funds and, therefore, are not comparable to cases such 
as the present one where the sole question is whether the facts pre- 
sented are such as to bring the claim within the scope and purpose 
of a particular provision contained in an appropriation act. 

It will be noted that the appropriation provision here in question 
differs in certain respects from those which were for consideration 
in connection with the decisions of October 20, 1923, 83 Comp. Gen. 
234 and June 30, 1925, 4 Comp. Gen. 1074. By the terms of the 
instant provision a large measure of authority and discretion in 
determining the validity of certain damage claims is expressly com- 
mitted to the Secretary of the Navy—who is empowered to “consider, 
ascertain, adjust, determine and pay” such claims. Thus the factual 
determination as to whether damages in the amount claimed actually 
have been incurred as the result of “operation of Naval aircraft” is to 
be made by him; and in the absence of some evidence or indication that 
the findings made are arbitrary, unreasonable, etc., said findings would 
appear to be final, and not subject to review or revision by this office. 

For consideration in connection with the making of such determina- 
tion, you are advised that an official in charge of the goat herd at the 
Beltsville Research Center, Department of Agriculture, stated in re- 
sponse to an informal inquiry that, while some milch goats are timid 
and temperamental and their milk supply might be affected by fear 
resulting from the noise of low-flying aircraft, he doubted whether 
as a result of such a disturbance “many doe goats, heavy with kid” 
would fall “paralyzed with fright, never to walk again or deliver their 
kids.” It is suggested, therefore, that careful inquiry be made as 
to the reasonableness of the demands of the claimant, particularly as 
regards this phase of the claim. 

However, if it be determined, pursuant to the authority vested in 
you by the terms of the provision of law here in question, that damages 
in the amount of $456, or a lesser amount, were actually incurred by 
H. L. Crosby and Zelda Crosby, as the result of the operation of Naval 
aircraft in the vicinity of their goat dairy, this office will not be re- 
quired to object. to the payment of such amount as may be found due 
under the applicable appropriation “Aviation, Navy.” 
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(B-20826) 


PUBLIC QUARTERS CONSTRUCTED FOR RENTAL TO ENLISTED MEN 
AND CIVILIAN EMPLOYEES—RENTAL OR ASSIGNMENT TO COM- 
MISSIONED OFFICERS 


Low-cost defense houses constructed under authority of title II, section 201 
of the act of September 9, 1940, which provides that the Secretary of War 
and the Secretary of the Navy may rent the houses to certain enlisted men 
and civilian employees with families, may not be rented to commissioned Navy 
officers, but, if any of the houses are not needed for the purpose for which 
authorized, the Secretary of the Navy may assign them to officers on a 
nonrental basis, in which case the officers. would not be entitled to rental 
allowance. 


Assistant Comptroller General Elliott to the Secretary of the Navy, November 
10, 1941: 


There has been considered your letter dated September 26, 1941, 
which is in part as follows: 


In the letter of August 22, 1941, the Commandant, U. S. Naval Operating Base. 
Guantanamo Bay, Cuba, urgently requests that authority be granted to set aside 
30 houses in the Low Cost Defense Housing Project at that Base for rental to 
commissioned naval officers. In view of the critical shortage of housing facilities 
at the Guantanamo Naval Base, the Navy Department contemplates approval of 
the Commandant’s request. However, before taking any further action in this 
matter, your decision is requested as to whether or not such low-cost defense 
houses may be legally assigned to officers on a rental basis at rates set up as 
suitable for enlisted men and civilian employees. 

Your further decision is requested as to whether or not, if it is held that the 
officers in question may be permitted to occupy such low-cost defense houses 
on a rental basis, the occupancy of such Government-owned and controlled 
quarters on a rental basis will preclude the use of naval appropriations for 
payment to the officers concerned of rental allowance to which they might 
otherwise be entitled but for the occupancy of such Government-ewned and 
controlled quarters. 


Accompanying your request for decision is a first indorsement dated 
September 12, 1941, from the Chief of the Bureau of Navigation to 
the Secretary of the Navy, as follows: 


Reference: (a) SecNav Itr. ND15/N4-1(410524)K Du of June 14, 1941. 
(b) Art. 1819 (4) (7), U. S. Navy Regulations, 1920, as amended. 
(c) Compt. Gen. Decision B-13039 of Nov. 15, 1940. 


1. Forwarded, recommending approval of the request contained in paragraph 
5 of basic letter that 30 houses in the low-cost defense housing project be set aside 
for commissioned naval officers, provided this procedure is consistent with the 
provision of law. 

2. In reference (a) the Secretary of the Navy authorized the Commandant, 
fifteenth naval district to assign officers to units in a low cost housing project 
under conditions similar to those outlined in basic letter. It was stipulated, 
however, that the commandant would determine the suitability of the quarters 
for the officers’ occupancy. It was also stipulated that no additional expendi- 
ture of funds for the purchase of furniture or furnishings would be provided and 
that during the period of voluntary occupancy, the officers would not be entitled 
to payment of rental allowance. In any event the commandant must certify 
that the quarters so assigned were not needed for enlisted men or civilian 
employees. 

3. The act under which the appropriations were made for the low-cost housing 
project provides in part as follows: 

¢ * Provided further, That the Secretary of War and the Secretary 
of the Navy, at their discretion, are hereby authorized to rent such housing 





Seva mao.” 


e 
S 
i 
7 
t 
1 


DECISIONS OF THE COMPTROLLER GENERAL 445 


units, upon completion, to enlisted men of the Army, Navy, Marine Corps with 
families, to field employees of the Military and Naval Establishments with 
families, and to workers with families who are engaged, or to be engaged, in 
industries essential to the military and naval national defense programs, in- 
cluding work on ships under the control of the Maritime Commission. The 
Secretary of War and the Secretary of the Navy are further authorized to use 
such rentals as may be collected from each housing project for the management 
and maintenance of the housing units therein, including utilities, roads, walks, 
and accessories, and to set up special reserve accounts for the amortization 
of the cost of the project: * 

4. Reference (b) states in part: 

“(4) Every officer, on reporting for duty at a place which is his permanent 
station and where public quarters are available, shall be immediately assigned 
thereat, in writing, by the commanding officer, who is the competent superior 
authority for that purpose (or in the case of marine quarters, by the command- 
ing officer of marines), the quarters designated for his occupancy, or, if none 
have been designated, such quarters as may be available, provided such quarters 
contain the number of rooms prescribed by law for an officer of his rank, as 
stated in the table below or the equivalent of such table, or a less number of 
rooms determined by such competent superior authority to be adequate in the 
particular case for the occupancy of the officer and his dependents, if any, 
giving due consideration to the suitability of the quarters for occupancy by the 
officer concerned, the position of the officer in the organization, his rank, the 
number, age, and sex of his dependents, and other circumstances affecting the 
assignment.” 

“(7) The voluntary occupation by an officer without dependents or by an 
officer with his dependents of the quarters assigned shall be conclusive proof 
that they are adequate.” 

The above was based on the premise that there would be some choice remain- 
ing to the Commanding Officer as to whether or not quarters were “suitable or 
adequate.” At the Naval Operating Base, Guantanamo, Cuba, the Commanding 
Officer is under the necessity of certifying that quarters are suitable and ade- 
quate or leaving the officer without any quarters for his dependents whatso- 
ever. It also presumes that the officer has some choice remaining, under certain 
circumstances, as to whether or not he will occupy the Government quarters 
available. At the above-mentioned station the officer must take “voluntary 
occupation” or forego the presence of his family on the station. 

5. Reference (c) is a decision on certain questions brought up by the Secretary 
of War in his letter to the Comptroller General dated October 14, 1940 among 
which was the following: 

“Although there is no doubt of the authority of the Secretary of War to 
undertake the development, administration, and management of the project in 
question pursuant to Public, No. 671, supra, this act does not specificaily cover 
several legal questions which will arise in the course of such administration. 
For example, although the Secretary of War is authorized to rent dwellings 
to enlisted men, the act is silent on the question whether such enlisted lessees 
would be entitled to receive a monetary allowance in lieu of quarters under the 
circumstances. If such allowance is not legally authorized, it is extremely 
doubtful whether such enlisted lessees will be able to pay a rental sufficient 
to insure the self-liquidation of the pro 

6. The answer to the above was og part as follows: 

“As a general rule when the War Department has Government-owned or 
leased quarters available for occupancy by enlisted men such quarters are 
furnished in kind and no rental charge is proper. But it appears not to have 
been contemplated that the quarters here in question would be available for 
occupancy by enlisted men on such a basis. Of course, to the extent that 
quarters, other than those constructed pursuant to the terms of title II of the 
act of June 28, 1940, supra, are available for occupancy by enlisted men, they 
should be furnished and no monetary allowance in lieu of quarters paid. 
However, when such quarters are not available, the fact that enlisted men may 
be permitted to rent project quarters at rentals fixed in accordance with sec- 
tion 204 of the act of June 28, 1940, supra, will not preclude them from being 
paid such monetary allowances for quarters as they would be entitled to receive 
if occupying quarters not owned by the Government.” 

7. In view of the above it is recommended that a decision of the Comptroller 
General be requested as to whether or not the subject houses can be assigned to 
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officers on a rental basis at rates set up as suitable for enlisted men and civilian 
employees. It would appear that rentals would be required in order to provide 
for up-keep, administration, and amortization of the project. A decision is 
also requested that if the officer does pay such rental does the fact that he is 
occupying Government quarters preclude his drawing rental allowance. 

8. If an unfavorable decision is received in this matter, it is urgently recom- 
mended that the Bureau of Yards and Docks institute a program of providing 
quarters for officers on outlying stations remote from civilian communities where 
quarters for their dependents might be found in order to bring the considera- 
tion given to officers more in line with what has been given to enlisted men and 
civilian employees. 


It is disclosed that the low-cost defense houses which you propose 
to set aside for occupancy by officers were constructed with funds made 
available under Public Law No. 781. Apparently the statutory pro- 
vision to which reference is made is title IT, section 201 of the Second 


Supplemental National Defense Appropriation Act, 1941, 54 Stat. 883, 
which provides: 


Sec. 201. To the President for allocation to the War Department and the 
Navy Department for the acquisition of necessary land and the construction of 
housing units, including necessary utilities, roads, walks, and accessories, at 
locations on or near Military or Naval Establishments, now in existence or to be 
built, or near privately owned industrial plants engaged in military or naval 
activities, which for the purposes of this act shall be construed to include activ- 
ities of the Maritime Commission, where the Secretary of War, the Secretary of 
the Navy, or the Chairman of the Maritime Commission shall certify that such 
housing is important for purposes under their respective jurisdiction and neces- 
sary to the national defense program, $100,000,000: Provided, That the average 
unit cost of such housing projects, including acquisitions of land, the installation 
of necessary utilities, roads, walks, accessories, and collateral expenses shall not 
be in excess of $3,500: Provided further, That in carrying out the purposes of 
this section the Secretary of War and the Secretary of the Navy may utilize 
such other agencies of the United States as they may determine upon: Provided 
further, That the Secretary of War and the Secretary of the Navy, at their 
discretion, are hereby authorized to rent such housing units, upon completion, 
to enlisted men of the Army, Navy, Marine Corps with families, to field em- 
ployees of the Military and Naval Establishments with families, and to workers 
with families who are engaged, or to be engaged, in industries essential to the 
- military and naval national defense programs, including work on ships under the 

control of the Maritime Commission. ‘The Secretary of War and the Secretary 
of the Navy are further authorized to use such rentals as may be collected from 
each housing project for the management and maintenance of the housing units 
therein, including utilities, roads, walks, and accessories, and to set up special 
reserve accounts for the amortization of the cost of the project: Provided further, 
That the authority of existing law for the negotiation of cost-plus-a-fixed-fee 
contracts shall be applicable to housing projects for which funds may be made 
available to the War and Navy Departments or the Maritime Commission. 


According to the express terms of the statute the Secretary of War 
and the Secretary of the Navy, at their discretion, are authorized to 
rent the completed houses to “enlisted men of the Army, Navy, Marine 
Corps with families, to field employees of the Military and Naval 
Establishments with families, and to workers with families who are 
engaged or to be engaged in industries essential to the military or naval 
national defense programs, * * *.” Nowhere in the provision is 
it suggested that the houses authorized thereby were intended for the 
occupancy of officers of either of the services, nor has any statement 
been found in the history of this particular legislation which permits 
the assumption that they were so intended. The statute authorizes 
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the renting of the houses constructed thereunder to certaim designated 
persons and, since officers of the Navy are not included among such 
designated persons, the authority granted to rent such houses does 
not extend to officers. Accordingly, you are advised that such houses 
may not be legally assigned to officers on a rental basis at rates set up 
as suitable for enlisted men and civilian employees. 

In view of the answer to your first question no answer to your second 
question is required. However, it may be stated that it is clear that 
the houses involved were or are being constructed with public funds, 
and that the completed houses are Government property under the 
jurisdiction of the Secretary of the Navy. If such houses are not 
needed for the purpose for which authorized, that is, for the occupancy 
of certain enlisted men or civilian employees as designated in the 
statute, it appears to be within your authority to assign such unoccu- 
pied and unneeded houses under your supervision and control to com- 
missioned officers, but, if such houses are assigned to officers, such 
assignment would be an assignment of public quarters within the 
meaning of the rental allowance statutes and would preclude payment 
of rental allowance during the period the officers occupied such houses. 


(B-21209) 


CONTRACTS—COST-PLUS—PAYMENTS—FINALITY OF CONTRACTING 
OFFICER’S APPROVAL 


A contractor who is to operate an ordnance manufacturing plant for the Govern- 
ment on a cost-plus-a-fixed-fee basis may not be reimbursed the cost of 
membership in a local Chamber of Commerce where such membership has no 
reasonable relation to the work to be performed under the contract, even 
though the contracting officer’s representative has approved the payment 
under a contract provision which provides for reimbursement of “Such other 
items as should, in the opinion of the Contracting Officer, be included in the 
cost of the work.” 


Comptroller General Warren to Maj. W. Gritz, U. S. Army, November 12, 1941: 


There has been received by reference from the Under Secretary of 
War, your letter of September 22, 1941, as follows: 


1. The enclosed Bureau Voucher No. 1383-ORD-172, in the amount of $100.00, 
having been presented to the undersigned disbursing officer by Atlas Powder Com- 
pany, through the Office of the Commanding Officer, Weidon Spring Ordnance 
Works, Weldon Spring, Missouri, requesting reimbursement under Cost-Plus-A- 
Fixed-Fee Contract No. W—ORD-482, dated October 23, 1940, is submitted for 
advance decision as to whether or not such charges for local Chamber of Com- 
merce fees as set forth therein is to be construed as necessary for the job and 
is therefore a reimbursable item under title 3, article 3 (a), paragraph 1R, of 
the contract. 


An explanation of the expenditure and the basis for his approval 
thereof is set forth by the contracting officer’s representative, in first 
indorsement of September 15, 1941, to you, as follows: 


1, In connection with Bu Voucher 1383—-ORD-172, covering reimbursement to 
the Atlas Powder Company for Invoice 4176 in favor of the St. Louis Chamber of 
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Commerce in the amount of $100.00, he is advised that this expenditure was 
authorized under title 3, article 3 (a), paragraph 1R. 

2. This approval was granted because it is the policy of the Atlas Powder Com- 
pany to take membership in the Chamber of Commerce in the locality where they 
operate a plant or factory. The benefits which will be derived toward operation of 
this plant as a result of such membership include various services rendered which 
justify the membership cost. Already, the St. Louis Chamber of Commerce has 
been consulted and has furnished helpful action toward determining wage rates 
to be paid various operators, provided a list of hospitals, their capacities and 
their distances, in terms of time and mileage from the Weldon Spring Ordnance 
Works. It is highly probable that from time to time information of a similar 
nature will be requested of that organization toward the solution of the many 
problems confronting the operating contractor. 

3. For this reason this invoice was approved for payment under the section 
of a contract cited in paragraph 1 above. 

4. Certificate is therefore being placed on the reverse of the reimbursement 
voucher to the effect that this item is reimbursable under the paragraph of the 
contract shown above. 


Also. in further reference thereto, it is stated in third indorsement, 
dated October 7, 1941, from the Office of the Chief of Ordnance, to 
the Chief of Finance, as follows: 


1. The attached voucher covers reimbursement to the Atlas Powder Company, 
under contract No. W-ORD-482, for one year’s membership dues in the St. 
Louis Chamber of Commerce. 

2. Contract No. W-ORD-482 covers the construction and operation on a 
cost-plus-a-fixed-fee basis of a powder plant at Weldon Spring, Missouri, which 
is near St. Louis, Missouri. 

8. The Contracting Officer’s Representative has found that the membership 
dues are reimbursable under title III, article 8 (a), paragraph ir, which states 
that reimbursement will be made for “Such other items as should in the opinion 
of the Contracting Officer, be included in the cost of the work. When such an 
item is allowed by the Contracting Officer, it shall be specifically certified as 
being allowed under this item.” The Contracting Officer’s Representative states 
that approval was granted because it is the policy of the Atlas Powder Com- 
pany to take membership in the Chamber of Commerce in the locality where 
they operate a plant or factory. 

4. It is recognized that it is the usual custom and policy of manufacturers to 
obtain membership in the Chamber of Commerce in the locality in which they 
operate. The reasons for such memberships are obvious. 

5. Inasmuch as the Contracting Officer’s Representative has specifically found 
that the expenses set forth on the attached voucher are proper for reimburse- 
ment under the contract, and as such expenses are customary and in accordance 
with company policy, it is recommended that the item be allowed for 
reimbursement. 


Contract No. W-ORD-482, entered into on a cost-plus-a-fixed-fee 
basis as authorized under the act of July 2, 1940, 54 Stat. 712, pro- 
vides, under title I thereof, for consultant service in connection with 
the designing, equipping and construction of an ordnance manufactur- 
ing plant, in consideration of a lump-sum payment to the contractor, 
and, under title II, for necessary preparation for the subsequent op- 
eration of said plant, including the training of key personnel, and 
for the operation of the plant upon its completion, in consideration 
of the reimbursement by the Government of the contractor’s expendi- 
tures as provided in the contract, plus stipulated fixed fees. Since 
the payment of the expense involved obviously could not legally be 
reimbursed by the Government in connection with work for which the 
Government agreed to pay a fixed amount, it is assumed that the 
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proposed reimbursement of this item is on the basis that it represents 
an expense incurred in the performance of the services required under 
the latter title. 

Whether a particular item of expense is reimbursable to a contrac- 
tor as such under this form of contract, or whether it is to be absorbed 
by the contractor as being included in the lump-sum-fixed-fees or 
other payments made, depends upon the nature of the expense and 
the terms of the contract. With respect to reimbursement for ex- 
penditures under the contract here involved, article III-A provides, 
in part: 

1. The Government shal! bear all costs and expenses of every character and 
description incurred by the Contractor under title II, when approved in advance 
or subsequently ratified by the Contracting Officer, in connection with the 
operating of said plant or any part thereof (including alterations, maintenance, 


and closing-down) which costs and expenses shall include but shall not be 
limited to the following items, to wit: 


A careful examination of the many items of reimbursable expenditures 
listed thereunder does not reveal an item such as involved in this case, 
unless provision for reimbursement may be considered as authorized 
by subparagraph (r), which provides for reimbursement: of “Such 
other items as should, in the opinion of the Contracting Officer, be 
included in the cost of the work.” 

As broad and liberal as the terms of the contract may appear to 
be, nevertheless they do not provide for the reimbursement of every 
conceivable expense which the contractor may decide to incur and 
which the contracting officer may approve. By the terms of article 
IIT of the contract, as hereinabove quoted, reimbursement of the con- 
tractor’s expenditures, including those approved under the said sub- 
paragraph (r), necessarily is limited and restricted to such costs and 
expenses as are incurred “in connection with the operating of said 
plant,” and it is not perceived in what manner it may be seriously 
contended that membership in a local Chamber of Commerce—the 
functions of which are to promote the commercial interests of the 
locality—may be considered as reasonably related to “the operating 
of said plant.” While reference is made to certain information which 
has been and may be obtained by reason of such membership, it 
appears from the facts of record that such benefits are purely inci- 
dental, that is, the approval by the contracting officer’s representative 
of the expense of the membership fee in the Chamber of Commerce 
is not by reason of its having been incurred in pursuance of any 
legal obligation or in the furtherance of any duty required under 
the contract, but is “granted because it is the policy of the Atlas 
Powder Co. to take membership in the Chamber of Commerce in the 
locality where they operate a plant or factory.” While it may be 
conceded that such is the policy of the contractor and of private firms 
in general who, by promoting the general trade and commerce of the 
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locality in which they operate, thus directly or indirectly promote 
their own interests, such membership, insofar as the operation of a 
plant on behalf of the Government is concerned, may not under any 
fair and reasonable construction of the contract terms be viewed 
as a cost or expense pertinent to, or necessary for, the proper per- 
formance of the work thereunder. 

Accordingly, you are advised that payment on the voucher is not 
authorized. 

The voucher and its supporting papers are returned herewith. 


(B-20920) 
PAY—FRAUDULENT CONCEALMENT OF DESERTION STATUS 


Where an inductee under the Selective Training and Service Act of 1940 fraudu- 
lently concealed the fact that he had deserted from the Army under a prior 
enlistment, and, but for the fraud, he would not have been inducted, he is 
not entitled to pay under his fraudulent induction. 


Assistant Comptroller General Elliott to Maj. J. Harris, U. S. Army, November’ 
13, 1941: 

There has been received by first indorsement dated September 29, 
1941, your request for decision dated August 15, 1941, as to whether 
you are authorized to make payment on a voucher transmitted there- 
with in favor of Fred W. Triplett, Army serial No. 6933806, private, 
Company L, 137th Infantry, U. S. Army, covering the difference be- 
tween base pay at $21 per month and base pay at $30 per month for the 
period February 18, 1941, to April 30, 1941. 

The roll shows that Triplett enlisted in the Army on September 27, 
1939; that he deserted on December 5, 1939; that he was inducted into 
the military service on February 18, 1941, under the Selective Training 
and Service Act, at which time he concealed his status as a deserter 
from the service and that he was discharged “without honor desertion 
and physical unfitness, section VII, AR 615-360 and 4th Ind. Hgs, 
7th Corps Area dated July 2, 1941.” The 4th indorsement, Headquar- 
ters 7th Corps Area, dated July 2, 1941, states in part: “2. Soldier 
will be discharged under provisions of paragraph 49 b (1), AR 
615-860.” This paragraph of the regulations provides: 


The corps area commander may order the discharge without trial, because 
of desertion admitted and physical unfitness, after return to military control, 
of a deserter who admits desertion and is found physically unfit for service, 
and whose trial is not barred by the thirty-ninth article of war. He may apply 
to The Adjutant General for authority to discharge, because of desertion ad- 
mitted, after return to military control, a deserter who admits desertion and 
is found physically fit for service but whose trial is deemed inadvisable. 


There is also furnished with the voucher a copy of a 3d indorse- 
ment dated June 27, 1941, from The Adjutant General of the Army 
to the Commanding General, 7th Corps Area, the fourth paragraph 
of which is as follows: 
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4. This man will be dropped from all records showing him to have been 
inducted under the Selective Training and Service Act of 1940 (paragraph 35, 
A. R, 345-125). 


Paragraph 35, Army Regulations 345-125, provides: 


a. An enlisted man discovered to be serving in a fraudulent enlistment by 
reason of concealment of desertion from unierminated enlistment or enlist- 
ments to which the statute of limitations is not applicable and whose trial for 
desertion is not barred by the thirty-ninth article of war will, unless otherwise 
directed by the War Department, be separated from service or be held to 
service under his first unterminated enlistment as of the name and date of 
enlistment under which he served therein, and his name will be Sropped from 
the records of all subsequent unterminated enlistments. * * 

* * * a“ « * * 


db. An enlisted man serving in a fraudulent enlistment, who has one or more 
desertions from unterminated enlistments, reverts to the first unterminated 
enlistment from date of surrender or from date of receipt, at the place where 
he is held, of the notification from the War Department of his identity, and 
his accounts will be adjusted accordingly. 


The roll shows that Triplett was “Apprehended in fraudulent in- 
duction May 13, 1941” and therefore it appears that his identity was 
not known until that date. Under paragraph 35b of the regulations, 
quoted above, he appears to have reverted to his unterminated en- 
listment from that date. Obviously, his concealment of his prior 
military service and desertion was a withholding of material facts 
amounting to fraud and in view of his subsequent discharge when 
the true facts were learned, it is evident that had it not been for his 
concealment of facts he would not have been inducted. Such a show- 
ing cannot give rise to a claim against the Government for pay during 
the period he served as a selectee, the status given him because of 
his fraud. Even though the man returned to military control during 
the period of his enlistment in a different status—that of selectee— 
he cannot benefit by his fraud and is entitled to no pay under his 
fraudulent induction. Accordingly, you are advised that you are 
not authorized to pay the voucher which will be retained in this 
office. 


(B-20377) 


MILEAGE—TRAVEL BY PRIVATELY OWNED CONVEYANCE—MILITARY, 
NAVAL, ETC., PERSONNEL—ADVANCE PAYMENT 


The money allowance for travel by privately owned conveyance which, under the 
act of May 29, 1928, may be paid to Army, Navy, etc., personnel in lieu of 
transportation in kind when traveling under competent orders may not be 
paid in advance of the travel. 


Assistant Comptroller General Elliott to the Secretary of the Navy, November 
14, 1941: 
There has been received your letter of September 9, 1941, trans- 
mitting a letter from the Chief of the Bureau of Supplies and 
Accounts, dated August 21, 1941, as follows: 


1. The Comptroller General in decision of March 14, 1941, held that enlisted 
men of the Naval Reserve discharged at other than expiration of enlistment 
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for any of the causes, which, under Article D-9119 Bureau of Navigation 
Manual, would entitle an enlisted man of the Regular Navy to travel allowance, 
are entitled to transportation in kind and subsistence from place of discharge 
to place from which ordered to active duty. This ruling is in agreement witb 
prior decisions of the Comptroller General under which enlisted men of the 
Naval Reserve upon release from active or training duty have been furnished 
with transportation in kind and subsistence from place of release to place from 
which ordered to active or training duty. 

2. Under the authority contained in the act of May 29, 1928, enlisted men 
of the Naval Reserve who are entitled to transportation in kind upon discharge 
at other than expiration of enlistment or upon release from active or training 
duty may be authorized to travel by privately owned automobile. (Art. 2503-5 
U. S. Navy Travel Instructions.) In the case of enlisted men of the Regular 
Navy cash for subsistence en route is advanced prior to commencing travel and 
payment of the rate of 3 cents per mile is made upon completion of the travel. 

8. Under the procedure which has been followed by the Navy Department for 
a number of years, the Disbursing Officers carrying the accounts of members 
of the Naval Reserve on active or training duty close out the account of such 
reservists to and including the date on which they could reach the place from 
which called to active duty via the shortest usually traveled route and payment 
of the amount due as pay and allowances is made at the time the man is released 
from active or training duty. Such procedure is in accord with the decision 
of the Comptroller of the Treasury dated March 19, 1917, and the decision of 
the Comptroller General, A-12008 dated December 21, 1925, approving a proposed 
change in section G of the Pay Bill Instructions. 

4. It is recommended that a decision be obtained from the Comptroller Gen- 
eral as to whether enlisted men of the Naval Reserve, who are authorized to 
travel by privately owned automobile upon discharge at other than expiration 
of enlistment or upon release from active or training duty, may be credited 
with mileage allowance as authorized in the act of May 29, 1928 on date of 
discharge or release from active or training duty. 


In the cited decision of March 14, 1941, B-41980, 20 Comp. Gen. 
519, it was held that enlisted naval reservists discharged at other 
than expiration of enlistment were entitled to transportation and 
subsistence to the place from which they entered upon active duty. 

The act of May 29, 1928, 45 Stat. 975, 37 U. S. C. 20a, amending 
section 12 of the act of June 10, 1922, as amended, provides: 
Individuals belonging to any of the services mentioned in the title of this 
act, including the National Guard and the reserves of such services, traveling 
under competent orders which entitle them to transportation or transportation 
and subsistence as distinguished from mileage, who, under regulations prescribed 
by the head of the department concerned, travel by privately owned conveyance 
shall be entitled, in lieu of transportation by the shortest usually traveled 
route now authorized by law to be furnished in kind, to a money allowance 
at the rate of 3 cents per mile for the same distance: Provided, That this pro- 
vision shall not apply to any person entitled to traveling expenses under the 
“Subsistence Expense Act of 1926.” 

Unlike the act of September 22, 1922, 42 Stat. 1021, authorizing 
travel allowance to be paid on the discharge of enlisted men, the act 
of May 29, 1928, only provides for payment of the money allowance 
at the rate of 3 cents per mile for travel by privately owned con- 
veyance, which travel has been authorized under competent orders. 
The money allowance prescribed by the 1928 act is in lieu of trans- 
portation in kind and the right thereto must be established by a show- 
ing that the travel was properly authorized and performed by 
privately owned conveyance. Payment of the commutation being 
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restricted to the extent that the man actually performs the ordered 
travel by privately owned conveyance it may not be paid in advance 
thereof. 


we eD eS Ol 


(B-21279) 
COMPENSATION—DOUBLE—POSTAL EMPLOYEES 


In view of the provisions of the act of March 1, 1929, limiting to $2,000 the 
total amount that postal employees serving in a dual capacity may receive 
in any one fiscal year, the total salary of a substitute postal clerk who is 
assigned, also, to perform the duties of a substitute laborer in a first- or 
second-class post office during different periods of time may not exceed 
$2,000 per annum, and the same limitation is applicable to the dual employ- 
ment of substitute clerks as substitute carriers and vice versa. 


ee) eee 


Comptroller General Warren to the Postmaster General, November 14, 1941: 
I have your letter of October 18, 1941, as follows: 


Attention is invited to the case of Substitute Clerk Nicholas F. Cucukovich 
of the Galveston, Texas, post office. Mr. Cucukovich was formerly a post office 
laborer and on March 1, 1940, he was transferred to the position of substitute 
clerk. In his capacity as substitute clerk he was paid at the rate of sixty-five 
cents an hour. On occasions he was employed on duties classed as laborer work. 
For such service the postmaster paid him as a substitute laborer at the rate 
of fifty-five cents an hour. It might be explained that the work of both jobs is 
all part of the work performed in a post office. 

On September 4, 1941, the Postal Accounts Division advised the postmaster 
that they had suspended from his accounts the sum of $362.83 for the reason 
that during the fiscal year ended June 30 total credit was claimed in the sum 
¢  aetges which was in excess of the $2,000.00 limit as prescribed in 39 

- 8. C. \ 

Situations frequently arise in post offices where it is necessary to utilize the 
services of substitutes in a dual capacity in order to keep the mails moving. 
Attention is invited to the fact that substitute clerks and substitute laborers 
are both paid from the same appropriation only at different rates of pay. It 
has long been the practice to utilize the services of substitute clerks as substi- 
tute carriers, and the reverse, where such a course is necessary to maintain 
good postal service. In such cases the substitutes are paid from separate 
uppropriations. As there has been no restriction on the Department with 
respect to the employment of substitute clerks and substitute carrier inter- 
changeably it is believed that the same latitude should be allowed in the case 
of the employment of substitute laborers. 

If the Department is restricted in this matter it would be necessary to pay 
substitute clerks while engaged on laborer duties at the clerical rate, which 
would be more expensive than the present arrangement. In the interest of 
good postal service and economy the Department believes that authority should 
be given to employ these substitutes without restriction to the $2,000 limit. It 


is therefore requested that the amount debited the postmaster at Galveston be 
restored. 


The records of this office show that Mr. Cucukovich was appointed 
a regular laborer in the post office at Galveston, Tex., September 16, 
1936, at the rate of $1,500 per annum, and was promoted October 1, 
1937, to $1,600 per annum, and that, effective March 1, 1940, he was 
transferred to the clerical roll in the Galveston post office as a regular 
substitute with compensation at the rate of 65 cents an hour on the 
9614-percent basis. 


ee ee ee | we | 
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During the fiscal year ended June 30, 1941, the postmasters claimed 
credit for payments to Cucukovich in the total amount of $2,366.35 as 
follows: 


Substitute laborer Substitute clerk Alien registration 
N ight N ight 
work af wor 
Service | qifter- 
ential . 


Quarter ended Service 


Sept. 30, 1940________]$315. 27 |$3. 79 |$216. 40 $9. 86 |$4. 39 |$0. 26 | $549. 97 
Dec. 31, 1940 302. 53 | 4.28 | 201. 35 | 7. 85 |74.64 | 4.15 |] 594. 80 
Mar. 31, 1941 288. 73 | 4. 16 | 270. 96 |10. 97 

June 30, 1941 92. 35 | 1. 54 | 539. 43 


In the audit of the postmaster’s postal account for the quarter ended 
June 30, 1941, a charge was made in the sum of $362.88 for the reason 
that the law limits to $2,000 per annum the payments which may be 
made to one person receiving more than one salary. Act of March 1, 
1929, 45 Stat. 1441. It is now found that the total amount of pay- 
ments was incorrectly stated as $2,362.83, instead of $2,366.35 and that 
an additional charge of $3.52 should have been made in the account of 
Raymond A. Stewart, postmaster at Galveston, Texas. 

Section 1 of the act of March 1, 1929, 45 Stat. 1441 (39 U. S. Code 
136), pursuant to which the audit action was taken in this case, pro- 
vides as follows: 


That postmasters and acting postmasters are authorized, when in the judg- 
ment of the Postmaster General the needs and interests of the Postal Service 
require, to employ mail messengers and other postal employees in a dual capacity, 
or to assign extra duties to such mail messengers and other employees; and, 
notwithstanding the provisions of sections 1763, 1764, and 1765 of the Revised 
Statutes, as amended (United States Code, title 5, sections 58, 69, and 70), 
compensation shall be paid to such mail messengers and other employees for 
such services if the total compensation actually paid for all services does not 
exceed $2,000 for any one fiscal year. 


Sections 1763, 1764, and 1765, Revised Statutes, referred to in the 
above-quoted statute, provide: 


Src. 1763. No person who holds an office, the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars, shall 
receive compensation for discharging the duties of any other office, unless 
expressly authorized by law. 

Seo. 1764. No allowance or compensation shall be made to any officer or clerk, 
by reason of the discharge of duties which belong to any other officer or clerk 
in the same or any other. Department; and no allowance or compensation shall 
be made for any extra services whatever, which any officer or clerk may be 
required to perform, unless expressly authorized by law. 

Src. 1765. No officer in any branch of the public service, or any other person 
whose salary, pay, or emoluments are fixed by law or regulations, shall receive 
any additional pay, extra allowance, or compensation, in any form whatever, 
for the disbursement of public money, or for any other service or duty whatever, 
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unless the same is authorized by law, and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation. 


Section 6 of the act of May 10, 1916, as amended by the act of Au- 
gust 29, 1916, 39 Stat. 120, 582, provides in pertinent part as follows: 


That unless otherwise specially authorized by law, no money appropriated by 
this or any other act shall be available for payment to any person receiving more 
than one salary when the combined amount of said salaries exceeds the sum of 
$2,000 per annum, * * * 


Apposite to the act of March 1, 1929, swpra, are the provisions of 39 
U.S. Code 128, as follows: 


Postmasters are authorized, with the approval of the Postmaster General, 
to assign at any time any clerk or employee of their respective post offices 
to duty in any branch thereof: Provided always, That any employee shall be 
paid from money-order funds for such time as he is engaged in money-order 
work. (Mar. 3, 1885, c. 342, sec. 1, 23 Stat. 385.) 


In decision of July 16, 1925, 5 Comp. Gen. 39, 40, to the President, 
United States Civil Service Commission, it was held as follows: 


The decision of this office dated March 6, 1925, to which you refer, and the 
prior decision of April 30, 1924, therein cited, had reference more particularly to 
the employment of regular and permanent employees in the capacity as substi- 
tute postal clerks or carriers by the method of granting leave of absence without 
pay to enable the regular and permanent employee to serve as substitute, and 
it was held that same was prohibited by law. 

The instant case involves neither the holding of two positions nor the pay- 
ment of two salaries for the same period of time. It involves only the ques- 
tion of whether a person who has qualified for and been appointed to the posi- 
tion of substitute clerk or carrier may be assigned, with his consent, to tempo- 
rary duty as substitute laborer—a position of a lower grade than that for 
which he qualified and was appointed. A substitute is one who is employed 
only when needed and is paid only for time actually employed, there being no 
certainty whatever as to continuity of employment. The period of unemploy- 
ment of a substitute is not the same as the period of absence without pay of 
a regular and permanent employee in applying the provisions of the act of May 
10, 1916, as amended, and other statutes, prohibiting dual employment or pay- 
ment of extra compensation. In the former case the name remains on the roll 
only as showing his availability for employment in the position as substitute if 
needed, while in the latter case the name remains on the roll as an employee 
holding a position under the Government. 

There would appear to be no legal objection to the procedure proposed. * * * 


While under that decision, there would have been exempted the 
employment of substitute clerks in first and second class post offices 
as substitute laborers in the same offices during different periods of 
time, not only from the provisions of the dual compensation act of 1916, 
but also, from the provisions of sections 1763, 1764, and 1765, Revised 
Statutes, there is particularly for noting that said decision was ren- 
dered prior to the act of March 1, 1929, supra. However, in a decision 
dated November 18, 1929, A-28885, to the Postmaster General, rendered 
after the act of March 1, 1929, supra, it was stated: 

You request to be advised whether it is permissible for a substitute post office 
clerk, substitute city carrier, substitute village carrier, or substitute post office 
laborer to perform temporary service for some other branch of the Federal 


service. You are advised that such temporary service is permissible provided 
the aggregate salaries do not exceed the rate of $2,000 per annum. Such tempo- 


470350™—42——31 
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rary service in a post office other than the duties required of the classes of 
employees named under their oficial titles, is authorized by section 1 of the act 
of March 1, 1929, 45 Stat. 1441, subject to the salary limitation therein stated. 
The statute cited also permits substitute employees to perform services as tem- 
porary rural letter carriers provided the salary limit of $2,000 in any one fiscal 
year is not exceeded. [Italics supplied.] 

Said decision was discussed in the decision of November 19, 1931, 11 
Comp. Gen. 200, where it was held as follows (quoting from the 
syllabus) : 

The employment on different days of the same person in two part-time posi- 
tions under different departments of the Government, such as substitute letter 
carrier and guard to prisoners, with an aggregate compensation in the two posi- 
tions not in excess of the rate of $2,000 per annum, is not in contravention of 
the dual compensation act of May 10, 1916, 39 Stat. 120, as amended by the act 
of August 29, 1916, 89 Stat. 582. This principle is not applicable where one 
of two positions occupied by the same person is full time whether under the 
same or different department, nor to two part-time positions under the same 
department if in contravention of the provisions of section 1765, Revised Statutes. 
8 Comp. Gen, 261, distinguished. 

The act of March 1, 1929, swpra, clearly authorizes the Postmaster 
General to employ postal employees in a dual capacity or to assign 
them to extra duties and to pay them compensation therefor “Not- 
withstanding the provisions of sections 1763, 1764, and 1765 of the 
Revised Statutes” but with the express condition that “the total 
compensation actually paid for all services does not exceed $2,000 
for any one fiscal year.” In the light of the provisions of the 
said act of March 1, 1929, pursuant to which the audit action in 
this case was taken, and in the light, also, of the decisions, supra, 
rendered since the passage of said act, it must be held, under exist- 
ing law, that the total salary of a substitute postal clerk who is as- 
signed, also, to perform the duties of a substitute laborer in a first- 
or second-class post office during different periods of time may not 
exceed $2,000 per annum, that is, the total amount payable to the 
same person in the two capacities may not exceed $2,000 in any one 
fiscal year. Compare 21 Comp. Gen. 146. 

Referring to your statement that there has been no restriction on 
the Department with respect to the dual employment of the same 
person as a substitute clerk and substitute carrier and vice versa, 
you are advised that the same limitation of $2,000 per annum pre- 
scribed by the act of March 1, 1929, is applicable to such dual em- 
ployment and the administrative practice should be adjusted accord- 
ingly for the current fiscal year; and, in the absence of any change in 
existing law, audit action by this office will be taken on that basis. 
In view of the administrative misunderstanding in this matter credit 
will be allowed in the accounts of the postmaster at Galveston, Tex., 
for the total payments of compensation made to Nicholas F. Cucuko- 
vich in the dual capacity of substitute postal clerk and substitute 
laborer for the fiscal year ended June 30, 1941. 
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MARINE CORPS ENLISTED MEN—UNDRAWN CLOTHING ALLOW- 
ANCE—PAYMENT PRIOR TO DISCHARGE 


The Marine Corps appropriation for the fiscal year 1942 for “undrawn clothing” 
is available for the payment, prior to actual discharge, of accrued clothing 
allowance savings due enlisted men of the Marine Corps “as is now being 
done in the Army,” even though the appropriation designates only “dis- 
charged enlisted men.” 


Assistant Comptroller General Elliott to the Secretary of the Navy, November 
19, 1941: 


There has been considered your letter dated September 22, 1941, 
requesting a decision on the question presented in a letter of the 
Major General Commandant, U. S. Marine Corps, as follows: 


Subject: Payment of clothing money allowance to enlisted men of the Marine 


Corps. 

1. Section 3 of the Act of May 15, 1872, 17 Stat. 117 [sec. 1302, R. S.—10 
U. 8. C. 874], provides: 

“That the money value of all clothing overdrawn by the soldier beyond his 
allowance shall be charged against him, every six months, on the muster- 
roll of his company, or on his final statements if sooner discharged. The 
amount due him for clothing, he having drawn less than his allowance, shall 
not be paid to him until his final discharge from the service.” 

The Act making appropriation for the support of the Army for the fiscal year 
ending June 30, 1922, and for other purposes, approved June 30, 1921, 42 
Stat. 82, and the Act of March 8, 1922, 42 Stat. 418 [10 U. S. C. 833], provide: 

“* * * That hereafter the settlement of clothing accounts of enlisted men, 
including charges for clothing drawn in excess of clothing allowance and pay- 
ments of amounts due them when they draw less than their allowance, shall 
be made at such periods and under such regulations as may be prescribed by 
the Secretary of War.” 

2. Pursuant to the authority contained in Section 1296, Revised Statutes [10 
U. 8S. C. 831], the War Department, in Circular No. 97, dated September 7, 19:10, 
suspended the money allowance for clothing to enlisted men of the Army au- 
thorized by Article 615-40, Army Regulations, and established in lieu thereof a 
clothing allowance for the issuance of clothing in kind to enlisted men of the 
Army. The Acting Comptroller General of the United States in his decision 
B-12967, dated October 25, 1940, after a lengthy review of the statutes involved, 
held that by assimilation under Section 1612 of the Revised Statutes, enlisted 
men of the Marine Corps were entitled to the same clothing allowance authorized 
for enlisted men of the Army. It was further held that: 

“Therefore, you are advised that the effect of War Department Circular 
Letter No. 97, issued September 7, 1940, is to modify the measure of the clothing 
allowance to which enlisted men of the Marine Corps are entitled from the 
effective date thereof, September 16, 1940, from which date enlisted men of the 
Marine Corps are entitled to issues of clothing in kind as prescribed in said 
circular letter and under the conditions prescribed therein for issue of clothing 
to enlisted men of the Army. The question does not involye a change in the 
construction of the law but a change in the application of the law. Therefore, 
the change must be applied to enlisted men of the Marine Corps as of the 
same date it became applicable to enlisted men of the Army.” 

8. The clothing accounts of enlisted men of the Army were closed as of Sep- 
tember 15, 1940, and all balances found due on account of savings from the 
money allowance for clothing were carried forward as balances due the soldiers 
to be paid at a later date, or on discharge. The Adjutant General of the War 
Department, by letter of August 20, 1941, AG 246.5 (7-9-41) MO-D-M, has now 
directed the immediate payment of all such savings. Paragraph 1 of the 
Adjutant General’s letter is quoted as follows: 

“With reference to Paragraph 6, Circular 8, War Department, 1941 (revision 
of Paragraph 6, Circular 97, War Department, 1940), unpaid balances of money 
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due enlisted men for clothing savings accrued to September 15, 1940, by reason 
of the suspension of the clothing money allowances, will be settled as soon as 
possible during the current fiscal year. For this purpose, the provisions of cur- 
rent regulations prohibiting the payment of clothing savings to enlisted men 
until their separation from the service are suspended.” 

It appears, therefore, that the War Department intends to pay the saved clothing 
allowance due enlisted men of the Army on the date on which money allowance for 
clothing was suspended, September 15, 1940, in accordance with the authority 
contained in the acts of June 30, 1921, and March 8, 1922, 42 Stat. 82 and 418, 
supra. 

1 As a measure of economy in administration it is desired to suspend the 
provisions of article 15-8, Marine Corps Manual, and immediately pay the 
balances due the enlisted men of the Marine Corps on account of savings from 
the money allowance for clothing accrued to them on September 30, 1940, the 
date the money allowance for clothing was suspended. ‘The Naval Appropriation 
Act, 1942, approved May 6, 1941, Public Law 48, 77th Congress, provides under 
pay of Marine Corps that: 


“Undrawn clothing: For payment to discharged enlisted men for clothing un- 
drawn, $264,000 ;” 


5. In view of the apparent restriction contained in the current Naval Appropria- 
tion Act cited, supra, it is requested that a decision be obtained from the 
Comptroller General of the United States as to whether disbursing officers of 
the Marine Corps may legally pay accrued savings of clothing allowance due 
enlisted men of the Marine Corps prior to their actual discharge as is now 
being done in the Army. 

For many years there has been included in each annual Marine 
Corps appropriation an item for payment to discharged enlisted men 
(referred to as discharged soldiers in the earlier appropriation acts) 
for clothing undrawn. The language of these appropriations doubt- 
less was formulated in the first instance to accord with the terms of 
the basic act of May 15, 1872, 17 Stat. 117 (section 1302, Revised Stat- 
utes; 10 U. S. C. 874) supra, which authorized a clothing allowance 
for enlisted men of the Army, but provided that any amount due an 
enlisted man on such allowance should not be paid to him until his 
final discharge from the service. This basic law was applicable to 
enlisted men of the Marine Corps by reason of the provisions of section 
1612, Revised Statutes. The acts of June 30, 1921, 42 Stat. 82, and 
March 8, 1922, 42 Stat. 418 (10 U. S. C. 833), quoted in the Major 
General Commandant’s letter, supra, authorized the settlement of 
clothing accounts of Army enlisted men and the payment of any bal- 
ances due the men at such periods and under such regulations as might 
be prescribed by the Secretary of War. The clothing money allowance 
for Army enlisted men was suspended as of midnight September 15, 
1940 (War Department Circular No. 97, September 7, 1940), and under 
date of August 20, 1941, The Adjutant General of the Army, by order 
of the Secretary of War, directed that unpaid balances of money due 
enlisted men for clothing savings accrued to September 15, 1940, be 
settled as soon as possible during the current fiscal year. In the de- 
cision of October 25, 1940, to you (B-12967), it was pointed out that 
any change in the quantity of the clothing allowance granted to en- 
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listed men of the Army, and any change in the conditions under which 
the allowance may be issued, apply to enlisted men of the Marine Corps. 

In the light of the history of the provision in the 1942 Marine Corps 
appropriation “For payment to discharged enlisted men for clothing 
undrawn,” and the related legislation, it is evident that the Congress 
did not use the word “discharged” in the said provision with the pur- 
pose of limiting the use of the funds, under any and all conditions, to 
payments to discharged enlisted men. The term “discharged en- 
listed men” was first used in the appropriations to describe the only 
class of enlisted men authorized by the basic law to receive a cash 
payment on account of the clothing allowance and was not specifically 
designed for application as a term of limitation. In this connection, 
see decision of April 30, 1941, to the Secretary of State, B—16230, 
wherein it was held that funds appropriated for “expenses of organ- 
izing and holding the Eighth Pan American Child Congress in the 
United States in 1941” are available for otherwise proper expenses 
incurred at any time prior to July 1, 1942, and that the designation of 
the year in which the holding of the Congress was contemplated must 
have been intended as descriptive only since to give it effect as limita- 
tion would be inconsistent with the provision making the funds avail- 
able until June 30, 1942. Also see 20 Comp. Gen. 399, in which it was 
held as follows (quoting the syllabus) : 

Since it became necessary that the International Labor Organization move its 
headquarters away from Geneva, Switzerland, the appropriation for “liaison 
with the International Labor Organization,” which provides for personal services 
in Geneva, is available for compensation ef employees at the seat of Government, 
Washington, D. C., or elsewhere, if such employees are engaged solely on field 
duties, but not if the employees are engaged on administrative duties at Wash- 


ington in view of the seat of Government employment limitation provisions of 
the act of August 5, 1882. 


It does not appear that the use of the funds appropriated by the 
Naval Appropriation Act, 1942, for payment to Marine Corps enlisted 
men for undrawn clothing prior to their actual discharge from the 
service will result in the Government paying any greater total amount 
of money than it would pay eventually when the men are discharged, 
and it is stated by the Major General Commandant of the Marine Corps 
that the acceleration of payment of the balances due the individual 
Marines will result in economy in administration. 

In view of all of the foregoing, the Marine Corps appropriation for 
the fiscal year 1942 for “undrawn clothing” is available for the pay- 
ment of “accrued savings of clothing allowance due enlisted men of 
the Marine Corps prior to their actual discharge as is now being done 
in the Army.” 
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(B-20984) 


REGULAR ARMY RESERVISTS—LUMP SUM PAYMENT FOR TIME ON 
RESERVE LIST 


A Regular Army reservist who, on account of conditions of dependency not 
existing at the time he entered on active duty or within 20 days thereafter. 
was discharged upon his own application made more than 20 days after 
his acceptance for active duty is entitled to the lump sum allowance which 
is payable under section 30 of the National Defence Act, as amended, to 
Regular Army reservists for time on the reserve list if found qualified 
and accepted for active duty. 20 Comp. Gen. 898, distinguished. 


Assistant Comptroller General Elliott to Maj. J. R. Berrios, U. S. Army, Novem- 
ber 19, 1941: 


There was received by first indorsement dated October 1, 1941, 
your letter of September 23, 1941, as follows: 


1. There is transmitted herewith, the final statement of John D. Jacoby, 
6554307, Corporal, D. E. M. L. Detachment, CASC 1953, a Regular Army 
reservist who enlisted in the Regular Army Reserve on September 2, 1938; 
was accepted for active duty at Fort MacArthur, California, February 10, 1941 
and was honorably discharged at Camp Callan, California on April 12, 1941. 

2. Paragraph 316 (1) AR 155-5 provides for payment of $3.00 per month 
for each month enlisted men in this category have been enlisted in the Regular 
Army Reserve, not to exceed $150.00, such payment to be made when accepted 
for active service. Accordingly, Corporal Jacoby was paid $87.00 on voucher 
No. 110, account of the undersigned for March 1941. 

3. Section III, circular No. 42, War Department dated March 15, 1941, which 
was received at this station on May 12, 1941, copy inclosed, provides that 
“Members of the Regular Army Reserve, who, upon being ordered to active 
duty, request discharge on account of dependents, are not qualified for active 
duty within the intent of paragraph 31b (1), AR 155-5, and are therefore 
not entitled to receive the additional payment provided for in that paragraph.” 

4. The Certificate of Discharge (WD, AGO Form 55) issued to this soldier 
shows he was discharged by reason of dependency under section V, AR 615-360 
and letter, Headquarters Ninth Corps Area, dated April 8, 1941 (Copy inclosed), 
after having served over two months. 

5. In view of your decision, B-16981, published in Finance Bulletin No. 73, 
1941, this office is in doubt as to whether or not Private Jacoby is required 
to refund to the United States the amount of $87.00 paid to him under the 
regulation cited in paragraph 2, supra, and such amount charged against him 
on the final statement for settlement under the provisions of paragraph 5 d, 
AR 35-2440. 

6. The case is therefore submitted requesting an advance decision. 

7. The undersigned is the disbursing officer to whom this voucher has been 
submitted for payment. 


That portion of the decision of this office referred to in the fifth 
paragraph of your letter, 20 Comp. Gen. 898 (B-16981, dated June 
16, 1941), which is particularly pertinent to the question you present 
is as follows: 


Subparagraph 31b (1), Army Regulations 155-5, quoted by you in connection 
with your third question, is based on that part of section 80 of the National 
Defense Act, as amended, which reads as follows: 

“* * * Members of the Regular Army Reserve may be ordered to active 
duty only in case of emergency declared by the President and when so ordered 
shall be furnished transportation * * *. In addition, if found qualified and 
accepted for active duty following such order they shall_receive a sum at the 
rate of $3 per month for each month they have | been enlisted in the Regular 
Army Reserve, but not to exceed $150. * 
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You state that action was taken in section III, War Department Circular 
No. 42, dated March 15, 1941, which was specifically designed to prohibit pay- 
ment of the additional allowance of $3 per month in the case of members of 
the Regular Army Reserve who request discharge on account of dependency 
within 20 days after entry into active military service. Section III of the 
cited circular reads as follows: 

“III—Pay and allowances for Regular Army reservists discharged on account 
of dependents.—In order to clarify the intent of paragraph 31b (1), AR 155-5, 
the following instructions are published for the information and guidance of all 
concerned : 

“Members of the Regular Army Reserve, who, upon being ordered to active 
duty, request discharge on account of dependents, are not qualified for active 
duty within the intent of paragraph 31b (1), AR 155-5, and are therefore not 
entitled to receive the additional payment provided for in that paragraph.” 

While no mention is made in the above-quoted section of the 20-day period 
referred to in the last paragraph of your letter, section 3 (e) of Public Resolu- 
tion No. 96, approved August 27, 1940, specifies that any Reservist of the Army 
below the rank of captain who is ordered into active military service pursuant 
to the said resolution and who has any person or persons dependent solely upon 
him for support, etc., may resign or shall be discharged upon his own request 
made within 20 days of the date of his entry into active military service. The 
so-called enlistment allowance was provided as an element of compensation fur 
Regular Army reservists ordered to active duty of indefinite duration during a 
national emergency, and undoubtedly it was contemplated that the Government 
would have the benefit of their service for a substantial period of active duty. 
Hence, if a reservist make application for discharge within the 20-day period 
under the terms specified in section 3 (e), supra, it would appear proper to con- 
sider that there has been no substantial compliance with the provision that he be 
“found qualified and accepted for active duty” which is a statutory condition 
to payment of the allowance involved. 

Accordingly, you are advised that where a member of the Regular Army 
Reserve is discharged, under the provisions of section 3 (e) of Public Resolution 
No. 96, upon his own application made within 20 days of the date of his entry 


into active military service, because he has some person or persons dependent 
solely upon him for support, he is not entitled to payment of the allowance 
in question. 


It is reasonably evident that section III of War Department Cir- 
cular No. 42, dated March 15, 1941, was intended by the War De- 
partment to operate as a prohibition against payment of the addi- 
tional allowance of $3 per month to any Regular Army reservist who, 
in accordance with the provisions of section 8 (e) of Public Reso- 
lution No. 96, approved August 27, 1940, 54 Stat. 860, requests his 
discharge within 20 days of the date of his entry into active military 
service on the basis that he has some person or persons dependent 
solely upon him for support. However, neither the said section III 
of War Department Circular No. 42, nor the decision of this office 
(20 Comp. Gen. 898), purports to affect cases involving members of 
the Regular Army Reserve who are discharged under the provisions 
of section V (Dependency), Army Regulations No, 615-360, under 
applications made more than 20 days after entry on active duty. 

There is attached to the papers a certified copy of the application 
of Corporal Jacoby for discharge because of dependents, dated 
April 4, 1941, under the provisions of section V, Army Regulations 
615-360, and the certificate of discharge shows he was discharged 
under the provisions of section V, Army Regulations No. 615-360. 
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Paragraphs 40 and 42 (a) under the said section V provide as 
follows: 

Authority.—When by reason of death or disability of a member of the family 
of an enlisted man, occurring after his enlistment, members of his family 
become dependent upon him for care or support, he may, in the discretion of 


the Secretary of War, be discharged from the service of the United . States. 
Sec. 29, act June 4, 1920 (41 Stat. 775; U. 8. C. 10; 652; sec. 230, M. L., 1929). 


7 » = * * a > 


Evidence required—a. The following evidence is required: Affidavits 
showing— 


(1) That the enlisted man’s presence at home is necessary for the support 
or care of members of his family, and 


(2) That this condition has arisen due to death or disability occurring in 
soldier’s family since his enlistment. 

The foregoing provisions are expressly made applicable to members 
of the Regular Army Reserve on active duty by paragraph 16 (b) 
of Army Regulations No. 155-5, which is as follows: 

When on active duty the discharge of a member of the Regular Army Re 

serve will be governed by the provisions of Army Regulations applicable to 
enlisted men of the Regular Army. 
It appears that since Corporal Jacoby was discharged on his appli- 
cation made more than 20 days after his acceptance for active duty— 
February 10, 1941—in accordance with section V of Army Regu- 
lations No. 615-360, the discharge must have been granted because 
of conditions of dependency not existing at the time he entered on 
active duty or within 20 days thereafter. 

Accordingly, you are advised that Corporal Jacoby is not required 
to refund the payment made to him in March, 1941, under the pro- 
visions of paragraph 31b (1), Army Regulations No. 155-5, merely 
because of his discharge on April 12, 1941, under the provisions of 
section V, Army Regulations No. 615-360. 

The enclosures received with your letter are returned herewith. 


(B-17687) 


CONTRACTS—COST-PLUS—TRAVELING EXPENSES—PRIOR TO 
FORMAL CONTRACT EXECUTION 


A cost-plus-a-fixed-fee contractor may be reimbursed the traveling expenses of 
its employees which were not included in the fixed fee and which were in- 
eurred in connection with expediting performance of work under the contract 
prior to its formal execution but after verbal notification that the contract 
would be awarded. 


Comptroller General Warren to Maj. W. Gritz, U. S. Army, November 21, 1941: 


There has been received, by reference from the Under Secretary 
of War, your letter of September 30, 1941, requesting decision whether 
you are authorized to make payment on a voucher transmitted there- 
with in favor of the McQuay-Norris Manufacturing Company, in 
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the amount of $651.85, covering reimbursement under contract No. 
W-ORD-505, dated March 1, 1941, for traveling expenses incurred 
by the contractor prior to the signing of the contract. 

The voucher, approved for payment by the contracting officer’s 
representative, is supported by itemized statements of the expenses 
incurred by the contractor’s employees, including cost of travel, hotel, 
and miscellaneous expenses, during the period from January 15 to 
February 27, 1941, both dates inclusive; by signed receipts in con- 
firmation of the payment of these amounts to the employees by the 
contractor; and by travel authorizations, issued by the contracting 
officer’s representative subsequent to such travel, ratifying the ex- 
penses incurred and authorizing reimbursement therefor “under title 
III, article III-A, paragraph 1K of Contract W-ORD-505,” as 
having been performed “in connection with preliminary work” under 
the said contract. 

An explanation of the expenditures and the basis upon which 
reimbursement is claimed is set forth in a letter of May 9, 1941, from 
the McQuay-Norris Manufacturing Co. to the contracting officer’s 
representative, as follows: 


In substantiation of the voucher rendered by the McQuay-Norris Mfg. Com- 
pany, Ordnance Management Division for. $651.85 covering the expenses of 
Messrs. L. T. Cummings, C. O. Burdick, John A. Moistner, and B. A. Yates for 
oo period from January 15th to February 27th, 1941, the following data is 
offered. 

On or about January 15th, 1941, I called on Colonel Drewry and Major Moore 
about the awarding of the core contract to McQuay-Norris Mfg. Company. 
On the 15th of January I was in New York at the Plaza Hotel. Major Moore 
called me there and asked me to return to Washington, which I did either on 
Thursday, January 16th or on Friday, January 17th. 

After my visit on January 14th I contacted our Mr. L. T. Cummings, manager 
of our Connersville plant, and asked him to meet me in New York so that we 
could discuss the situation and go to Washington together, which we did either 
on the 16th or 17th of January. This obviously meant that Mr. Cummings had 
to leave Connersville, Indiana, on the 15th of January. 

Hither on January 16th or 17th Major Moore, after consultation with Colonel 
Drewry, advised us that McQuay-Norris Mfg. Company had been elected to 
manufacture the armor piercing cores. This decision was transmitted by tele- 
phone to Mr. Bassett, of the Western Cartridge Company, either on January 15th 
or 16th and was confirmed by a letter written to Mr. Bassett, a copy of which 
was mailed to me at the McQuay-Norris Mfg. Company. You will find a copy 
of this letter attached. In the first paragraph of that letter it states— 

“It has been decided by Colonel Drewry, of the Small Arms Ammunition 
Division, that a shop for production of armor-piercing cores is to be erected 
on the St. Louis site and further that this shop is to be operated under a sub- 
contract with the McQuay-Norris Corporation of St. Louis.” 

The McQuay-Norris Mfg. Company felt that to expedite the production of 
cores it was necessary to gather together additional pertinent information whick 
would permit us to produce more rapidly. The voucher for $651.85 covers the 
travel of individuals of our organization to points where some problems con- 
nected with core manufacturing could be determined. 

The McQuay-Norris Mfg. Company is making no claim whatsoever to roughly 
$25,000 for time and expenses spent prior to January 15, 1941, at which time 
we were verbally notified that we were going to be awarded the contract. 
While the contract was not subsequently signed until February 25th and by 
the Assistant Secretary of War on March ist, nevertheless we feel that we 
are entitled to the travel expenses actually incurred after verbal assurance of 
the contract had been made. 
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The letter to the Western Cartridge Co., referred to by the contractor, 
is from the Office of the Chief of Ordnance, is dated January 17, 1941, 
and, indicative of the fact that the contractor apparently had some 
assurance that it would be awarded the contract here involved, even 
prior to January 15, 1941, further provides, in pertinent part, that— 


In connection with the architect-engineering services required for design of 
the plant, it is believed that your architect-engineer should consult with McQuay- 
Norris regarding unfinished details of design, since it is believed that most of 
this work has been done by McQuay-Norris. Further, it is suggested that the 
construction contractor confer with McQuay-Norris regarding construction of 
this Plant so that in case material increases in cost of the over-all project are 
incurred, the necessary, supplemental agreements to the architect-engineering and 
the construction contracts may be gotten under way. 


In further explanation of the charges made, the contractor in its 
letter of September 9, 1941, to the contracting officer’s representative, 
states— 


Following my letter of May 9, 1941, in which a request was made for reim- 
bursement for traveling expenses incurred between January 15 and February 27, 
the question has arisen whether these expenditures were incurred in connection 
with our Contract No. W-ORD-505 and secondly, if so, under what provisions of 
the contract. 

The expenses of $651.85 which covered the travel expenditures of Messrs. 
L. T. Cummings, C. O. Burdick, John A. Moistner, and B. A. Yates, were directly 
related to the statement of work as outlined in art. I-B, title A of the contract. 

In the above-mentioned article it is agreed that the Contractor shall determine 
the equipment requirements, shall procure all machinery except that which is 
furnished by the Government, shall supervise the plans to be drawn by the 
architect-engineer, and shall at all times advise and consult with the contracting 
Officers regarding the design, engineering, instructions, and installations of 
equipment of the plant. 

As the attached schedule of the itemized invoice shows, Mr. Cummings on 
January 15th went to New York, Washington, D. C., and Niles, Michigan. The 
purpose of that trip was to consult with me in New York and be advised by 
Major Moore in Washington that McQuay-Norris Manufacturing Company had 
been chosen as manufacturers of the armor piercing cores. He then went to 
Niles, Michigan, to commence his study of plant lay-out. On the 21st of January 
he came to St. Louis as he did on the 2nd and 11th of February to consult with the 
Ordnance Department and to further discuss problems of administration and pro- 
duction in connection with the anticipated Contract. On the 27th of January, 
Mr. Burdick visited the National Acme Company in Cleveland to study the con- 
struction, operation, and lay-out of the automatic screw machines and on the 
1lth of February came to St. Louis to consult with McQuay-Norris Manufactur- 
ing Company regarding his observations on plant lay-out. On the 18th of 
February, Mr. Moistner traveled to the National Acme Company in Cleveland to 
study tools, toolroom, and tool storage problems relative to those needed in 
providing armor piercing cores. On the 18th of February, Mr. Cummings came to 
St. Louis for further consultation and was joined by Mr. Yates in a trip to the 
East. They inspected Remington Arms Company at Bridgeport, observed wash- 
ing machines at the Colt Fire Arms Company, studied oil extractors at the J. L. 
Barrett Company and discussed inspection problems at the Frankford Arsenal in 
Philadelphia. 

To summarize the above-mentioned trips, all were performed to acquire infor 
mation preparatory to commencing production of armor piercing cores. The 
expenditures were considered necessary and were paid for by McQuay-Norris 
Manufacturing Company. 

The result of making this preliminary survey has been of definite value in the 
performance of the contract. Although it was not awarded until February 25th, 
1941, and not signed by the Assistant Secretary of War until March 1st, the note 
of assurance as outlined in the attached letter of General L. H. Campbell, Jr., 
dated January 1941, justified these travel expenditures. If McQuay-Norris Manu- 
facturing Company had waited until the formal signing of the contract, there 
would have been considerable delay in acquiring the necessary data. By so 
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taking these anticipatory steps the project has been definitely speeded up and 
it is reasonable to say that the total data compiled before the signing of the con- 
tract, of which the travel expenses contributed a part, has put the contractor 30 to 
60 days ahead of schedule. 

The provision of the contract under which it is felt these expenditures are 
entitled to reimbursement, would be subitem 1 p. of art. III A, title III. In the 
provision it is left to the contracting office to decide if certain items, not spe- 
cifically mentioned as reimbursable items, should be included in the list of the 
work. I feel confident that these expenditures materially contributed to the per- 
formance of the work and are unquestionably justified in being included as a part 
of the total cost. If a total figure were to be computed on the part of McQuay- 
Norris Manufacturing Company determining the cost of work as defined under art. 
1-B, title C, before and after the signing of the contract, the above-mentioned 
expense items would be included as a part of such costs. Finally, it must be 
noted that only thirteen days transpired between the formal signing of the con- 
tract and the approval of the plant lay-out as determined by the architect- 
engineer. The unusual rapidity of this plan approval can be only explained by the 
intensive surveys that were undertaken prior to the awarding of the contract. 

I trust you will find these travel expense items to be reimbursable under item 
1 p. of art. III-A, title ITI and will give such reimbursement your early approval. 


It thus appears from the facts of record that on January 15, 1941, 
the contractor was verbally notified that it would be awarded the 
subject contract and beginning on this date, to and including Feb- 
ruary 27, 1941, as stated in third indorsement of October 16, 1941, 
from the Office of the Chief of Ordnance, to the Chief of Finance, 
“travel was performed by such [contractor’s] employees in anticipa- 
tion of and for purpose of expediting manufacture under cost-plus- 
-a-fixed-fee Contract No. W-—Ord-505, prior to formal execution 
thereof.” By reason of the fact that a part of the expense involved 
in such travel was incurred prior to the aforementioned letter of 
January 17, 1941, and the entire amount prior to the formal award 
of the contract, doubt is entertained by you as to the propriety of 
reimbursement thereof. 

Contract No. W-ORD-505, entered into on a cost-plus-a-fixed-fee 
basis as authorized under the act of July 2, 1940, 54 Stat. 712, pro- 
vides for the “Equipping, including procurement and supervision of 
design, of layout, of plans for installation and of installation; prep- 
aration for operation * * * and operation * * *” of an ord- 
nance manufacturing plant, in-consideration of the reimbursement 
by the Government of the contractor’s expenditures as provided in 
the contract, plus stipulated fixed fees. 

Article IIT-A of the contract provides, in pertinent part, that— 

1. The contractor shall be reimbursed in the manner hereinafter described 
for such of its actual expenditures in the performance of the work under this 
contract as may be approved or ratified by the contracting officer and which 


one and expenses shall include but shall not be limited to the following 
tems: 


* + a * ° * # 
d. Transportation, traveling, and hotel expenses to and from the work, of the 
necessary field forces for the economical and successful prosecution of the 


work; expenses of procuring labor and expediting the production and trans- 
portation of material and equipment. 
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k. Such portion of the transportation, traveling and hotel expense of officers, 
engineers, and other employees of the Contractor * * * as is actually in- 
curred in connection with this work; * * * 

In the present case, the expenses involved appear to relate to the 
costs contemplated by section “k” of article ITI-A-1 of the contract, 
rather than section “d” thereof under which this expenditure is 
approved for payment by the contracting officer’s representative. 
However that may be, it appears that such expenses were incurred in 
the interest and for the benefit of the Government and for the specific 
purpose of expediting the performance of the work. The fact that 
the said expenditure arose prior to the formal award of the contract 
renders it no less an item of the contractor’s costs and, while, gen- 
erally, such expenses are to be assumed to have been included in the 
fixed fees paid, under the circumstances herein involved, there ap- 
pears no reasonable basis for questioning the contractor’s statements 
that they were. not so included. 

Accordingly, the voucher, together with pertinent papers, is re- 
turned and you are advised that payment thereon is authorized, if 
otherwise correct. 


(B-18773) 


CONTRACTS—COST-PLUS—TRAVELING, ETC., EXPENSES OF 
CONTRACTOR’S EMPLOYEES 


Since it now appears that the term “other expenses” as used in a cost-plus-a- 
fixed-fee contract in connection with reimbursing the contractor the trans- 
portation and traveling expenses of its employees was intended to include 
(1) living expenses of employees at the site of the work prior to the arrival 
of their families, (2) traveling expenses of employees in returning to their 
homes for their families and household effects, and (3) expenses of moving 
such families and household effects to the site of the work, further objection 
will not be made to the reimbursement of such expenses if they are properly 
substantiated and approved. 21 Comp. Gen. 97, modified. 


Comptroller General Warren to the Secretary of War, November 21, 1941: 
I have your letter of October 28, 1941, as follows: 


There has come to the attention of this office, your decision B—18773, dated 
August 4, 1941, te Lt. Col. George Dobert, F. D., U. S. Army, and after careful 
consideration of its contents, I am constrained to request a reconsideration on 
the following additional arguments and evidence. 

In your decision you state: ; 

“* *~ * However, in addition to the transportation and other travel expenses 
of such employees—which if approved and verified by the contracting officer 
appear to be an allowable item of cost—there are claimed (1) the living 
expenses of employees at the site of the work prior to the arrival of their fam- 
ilies, (2) the traveling expenses of the employees in returning to their homes 
for their family and household effects, and (3) the expenses incurred in moving 
such families and household goods to the site of the work. None of these 
three items appear to be traveling or other expenses proper for reimbursement 
under the terms of the above-quoted section of the contract or any other pro- 
vision thereof, since the facts now of record do not indicate that the moving 
of the employee’s family and household effects is a service necessarily required 
or contemplated for the satisfactory performance of the work covered by the 
comet.” * eo 
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You also state: 

“It appears that in connection with the performance of the contract, two 
general types of transportation, traveling and incidental expenses were con- 
templated: (1) The cost (transportation and travel expense) of transferring 
employees, permanently assigned to the performance of the contract work, from 
some other location to the contract site, and (2) the cost (transportation, travel, 
hotel, ete., expense) of such occasional travel by employees from their permanent 
stations as might be necessitated by conditions arising during the performance 
of the contract. The expenses incurred by the contractor for which reim- 
bursement is claimed on the voucher here under consideration, appear to relate 
to the first of the types above-mentioned—the transfer of employees from some 
other location to the contract site.” 

Your interpretation of the meaning of title III, article III—A-1-/ is not 
in conformity with that which was contemplated by the negotiators and the 
contractors at the time of negotiation. The first part of paragraph f con- 
templates that the contractor shall be reimbursed for that part of the daily 
cost of transportation of the tield forces for the economical and successful 
prosecution of the work, that is, employees of the contractor who live at a 
distance considered too great to require such employees to stand the entire 
daily transportation cost. This transportation is usually accomplished by the 
contractor hiring a work train on which the employees are permitted to ride 
to and from the site of the work at some nominal charge, the contractor 
and the Government in turn standing any excess cost. 

The second part of paragraph f contemplates transportation, traveling, hotel, 
and other expenses (which includes the expenses you have objected to) of 
officers, engineers, and all other employees of the contractor, as is actually 
incurred in connection with the work under this contract. 

In order to ascertain the facts as to what was contemplated at the time 
of negotiation of the contract, resort has been had to a file maintained in this 
office, which contains, among other things, estimates submitted by the con- 
tractor. It would seem proper to state at this time that the author of the 
letter dated April 30, 1941, from the Office of the Chief of Ordnance, referred 
to in your decision, had no knowledge or benefit of the above referred to 
information. 

For the purpose of clarifying what paragraph f actually contemplated, there 
is quoted from the contractor’s estimate the following: 

“Contractor’s Cost to Train New Employees, title III, article III-A-1, 
paragraph p.” 

8. Traveling, living, and moving expenses. _ 

After employment as covered in paragraph 1 above, travel expenses of 
employees including the moving of families, furniture, etc., to Hopewell or 
plant site, is a direct charge to title II. 

See exhibit A attached. 

This exhibit clearly shows that traveling, living, and moving expenses were 
contemplated as reimbursable under title III, article III-A-1-f, for nowhere 
else is provision made therefor. 

It will also be noted that the clause in parentheses in paragraph p states, 
“(except costs to be reimbursed under paragraph f of this section 1 of article 
IlI-A).” This clearly indicates that, traveling, living, and moving expenses, 
ete., as shown by exhibit A were contemplated as reimbursable under para- 
graph f of article III-A-1. 

In further substantiation of the contractor’s contention there is attached 
exhibit B, showing the estimated construction and manufacturing costs under 
titles I and II, respectively. It will be noted that there is included in the 
manufacturing expenses under title II, $88,000 for traveling, moving, and 
other expenses incidental to transferring employees from one location to 
another, not included in cost of training key employees. 

The above references to exhibits A and B are for the purpose of indicating 
that living expenses of employees at the site of the work prior to arrival 
of their families, traveling expenses of the employees in returning to their 
homes for their family and household effects, and expenses incurred in moving 
such families and household goods to the site of the work were contemplating 
as a direct charge to the cost of the work under title II. If it is conceded that 
these charges were contemplated as a direct cost under title II, then certainly 
they should be reimbursable under title III, article IIJ-A-1-f. 

It should be remembered that the whole purpose of this discussion is to 
determine just what paragraph f contemplated. Paragraph f states “* * * 
transportation, traveling, hotel, and other expenses * *. *.” “And other 
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” in this instance would appear to be a very broad term and in the 
light of what has been stated it contemplates living and moving expenses as indi- 
cated by paragraph 8 of the attached exhibit A. Living expenses would be just such 
expenses as are Claimed in this instance by the contractor. Moving expenses 
would not only cover the expenses of packing such things as are required to 
be packed, but also the actual cost of shipping the household goods, traveling 
expenses (railroad fare, pullman, and subsistence), of the head of the house- 
hold in returning to his home for the purpose of preparing his furniture and 
family for the transfer. 

Contract No. W-ORD-499 with the Atmospheric Nitrogen Corporation of 
New York, New York, was entered into for the purpose of designing, engineer- 
ing, constructing, equipping and operating a plant for the manufacture of an- 
hydrous ammonia at West Henderson, Kentucky. ‘The site of the plant is 
many miles from the parent Corporation’s home office and from the homes of 
the employees selected to staff the defense job. In order that employees may 
at least come out whole when accepting such assignments, whether in connec- 
tion with this contract or some other business of the Contractor, the Contractor 
has stated, that “Company practice in this regard is based on the desire that 
the individual so transported or moved will not be out of pocket in connection 
with transfer, which is being made at Company’s request.” And it would seem 
quite clear from the estimates that this is what was contemplated. 

By article I-B-1 and II-A-1 of the contract, the contractor is authorized to 
do all things necessary for the construction and operation of the plant, includ- 
ing the employment of all persons engaged in the work under the contract. 

It would seem, in view of the existing circumstances (that is, the difficulty 
that contractors are experiencing in obtaining competent engineers, etc.), that 
it would be quite necessary for the contractor to pay all expenses incurred by 
employees in order to induce them to leave their old positions for the new. 

Article III-A-1 of the contract is as follows: 

“The contractor shall be reimbursed in the manner hereinafter described for 
such of its actual expenditures in the performance of the work under the con- 
tract as may be approved or ratified by the contracting officer and as are included 
in the following items.” [Italics supplied.] 

Article III-A-1-f of the contract is in part as follows: 

“ * * * ; and such portion of the transportation, traveling, hotel and 
other expenses of officers, engineers and all other employees of the Contractor 
as is actually incurred in connection with the work under this contract.” [Italics 
supplied. ] 

Article ITI-A-1-u of the contract is as follows: 

“Such other items as should, in the opinion of the contracting officer, be 
included in the cost of the work. When such an item is allowed by the con- 
tracting officer, it shall be specifically certified as being allowed under this 
paragraph.” 

Considering the fact that the contractor was hired as an independent contrac- 
tor and not as an agent, it is not understood by what rule expenses such as are 
here involved are not reimbursable under any provision of the contract. They 
were transferred to the site of the work in furtherance of the contract and the 
disputed expenses were incurred in direct connection with the work, as a result 
of such transfer and reimbursement to such employees would seem necessary 
in order to induce them to accept positions at the site for the successful prosecu- 
tion of the work. 

It was the intention of the contractor to pay all expenses of the transferred 
employees until they were finally settled in their new positions and homes. 
This was made clear in a letter from the contractor to the contracting officer's 
representative which was quoted in your decision and is borne out by the 
estimates attached. The only provisions imposed by the terms of the contract 
as a condition precedent to reimbursement are (1) that the expenditures be 
incurred in the performance of the work under the contract, (2) that such 
expenditures be approved or ratified by the contracting officer, and/or (8) 
when allowed under article ITI-A-1-u, it shall be specifically certified as being 
allowed under this paragraph. 

The matter of approving or ratifying an expenditure being a ministerial 
duty, would appear to be not necessary for discussion here. Therefore, the 
only questions to be decided are, (1) was the expenditure made in performance 
of the work under the contract, and (2) if so, who is going to bear the cost. 
These disputed expenses were incurred as a direct result of the transfer of 
these employees from their regular positions to the Atmospheric Nitrogen Cor- 
poration field office at Henderson, Kentucky, and further, these expenses would 
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not have been incurred but for the work required to be performed by the 
terms of this contract. 

In your decision B—15593, dated April 14, 1941, wherein the question con- 
sidered was as to whether the contractor could be reimbursed for damages 
caused by Government property, you indicated the statutory basis for the 
cost-plus-a-fixed-fee type of contract and you stated: 

“Reading these provisions together shows that the contract basically con- 
templates that the actual cost of the whole work and the risk thereof is to 
be assumed by the Government; that is, that the conractor is to come out 
whole, * * *” 

This department has always adopted a similar view in negotiating and inter- 
preting such contracts. It has always been considered in negotiating cost- 
plus-a-fixed-fee contracts, that the contractor will be reimbursed all of its 
expenditures in connection with the work under the contract and any ex- 
ceptions must be specifically set forth in the contract itself. As must be ap- 
parent, to set forth specifically each and every item to be reimbursed to the 
contractor would be a practical impossibility and it has never been the in- 
tention of this department that in reimbursing the contractor under such 
contracts the reimbursement should be limited to the specific items set forth in 
that part of the contract relating to such reimbursement. 

To summarize: 

1. The expenses were incurred in direct connection with the contract and 
certainly would not have been incurred had it not been for the existence of 
the contract. 

2. The contract does not prohibit such expenses. On the contrary, article 
IlI-A-1-f very clearly states transportation, travel, hotel and other expenses 
as are actually incurred in connection with the work. 

3. The expenses were paid by the contractor and will be approved by the 
contracting officer’s representative without qualification. 

In view of the foregoing, and similarity of the provisions contained in con- 
tract No. W-ORD-499 with those considered in B-15598, your favorable recon- 
sideration of the instant case is requested. 


As stated in the decision of August 4, 1941, B-18773, 21 Comp. 
Gen. 97, reconsideration of which is requested in the above-quoted 
letter, the determination of “whether a particular item of expense 
is reimbursable to the contractor as such, or whether it is included 
in the lump-sum-fixed fees made depends upon the terms of the con- 
tract.” The contract here involved provides generally that the Gov- 
ernment will reimburse the contractor for the expenditures incurred 
incident to the performance of the work required thereunder plus 
certain fixed fees which are to constitute complete compensation for 
the contractor’s services, including profit. It appears that in connec- 
tion with the requirement that the contractor secure the necessary 
personnel for the operation of an ordnance manufacturing plant, 
the contractor, in addition to the payment of the transportation and 
other travel expenses of those assigned to the contract site, paid the 
expenses incurred by these employees (1) while living at the site 
of work prior to the arrival of their families, (2) in returning to 
their homes for their families and household effects, and (3) in 
moving their families and household goods to the site of the work. 

It may be stated generally, that in the absence of an agreement to 
the contrary, the above-mentioned expenses would appear to be a 
charge properly for payment by the employee, as a personal expense 
incident to his employment, Particularly, would this appear to be 
true, insofar as those employees who were hired and trained by the 
contractor for specific assignment at the contract site were concerned. 
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Accordingly, the determination of whether the payment of such ex- 
penses by the contractor was in the nature of a gratuity, the cost of 
which must be assumed to have been included in one of the several 
fixed fees, or whether the Government was contractually obligated to 
reimburse the contractor for such expenses, as being either required 
or reasonably implied in the satisfactory performance of the work, 
necessarily is dependent upon the terms of the contract, considered in 
the light of the indicated intentions of the parties. 

In the interpretation of the provisions of the cost-plus-a-fixed-fee 
form of contract, it is appreciated that this type of contract estab- 
lishes the basis for a highly cooperative undertaking between the 
contractor and the Government and that such provisions require 
and are entitled to a liberal construction; that if the intent of the 
parties cannot be determined from the express provisions of the con- 
tract, the practical interpretation of the contracting parties is of 
great weight, if not controlling, in ascertaining their intention at 
the time of its execution; that the enumeration in the contract of 
the various particular items of cost as to which reimbursement is 
authorized is not intended to be exclusive of other items which may 
arise and which may not be expressly provided for; and that, as 
stated in my decision of April 14, 1941, 20 Comp. Gen. 632, 636, “the 
contract basically contemplates that the actual cost of the whole 
work and the risk thereof are to be assumed by the Government; that 
is, that the contractor is to come out whole * * * in performing 
the work in accordance with the contract * * *.” However, it 
was not intended in that decision, nor is it the view of this office, that, 
as suggested by you, any and every expense incurred by the con- 
- tractor incidental to the performance of the work required under 
the contract, regardless of how remotely connected therewith, is to 
be reimbursed by the Government, “and any exceptions must be specifi- 
cally set forth in the contract itself.” It must be presumed that 
certain of the expenses incurred were intended to be borne by the 
contractor and paid from the gross profit derived from the contract, 
and as included in the fixed fee. While it is recognized that no gen- 
eral rule may be laid down which will fit all circumstances which 
may arise, it would appear that, to be reimbursable by the Govern- 
ment, as expense incurred by the contractor, not otherwise specifically 
provided for, must be shown to be reasonably incident to the per- 
formance of the work and to serve a useful purpose in fulfilling the 
contract requirements. 

Title III, article ITI~A, of the contract here involved lists the vari- 
ous items of expenditures for which the contractor will be reimbursed 
by the Government; and it appears to be conceded that only section 
1-f thereof bears any reasonable relationship to the type of expense 
here involved. While thé said section authorizes reimbursement for 





DECISIONS OF THE COMPTROLLER GENERAL 471 


“transportation and traveling expenses to and from the work of the 
necessary field forces * * *” and for “such portion of the trans- 
portation, traveling, hotel, and other expenses of officers, engineers 
and all other employees of the Contractor as is actually incurred in 
connection with the work under this contract,” there was nothing in the 
record before me when the decision of August 4, 1941, was rendered 
to indicate that the term “other expenses” was intended to include 
the expense of moving families and household effects to and from the 
site of the work. 

However, it now appears from your above-quoted letter and the 
papers transmitted therewith that the parties to the contract actually 
contemplated the incurrence by the contractor of the expenditures in- 
volved and that the amount thereof would be reimbursed by the 
Government. Accordingly, on the basis of the facts now of record, 
you are advised that this office will not be required to object to the 
reimbursement of the contractor for these expenses incurred on behalf 
of its employees, provided such expenses are properly substantiated, 
are approved or ratified by the contracting officer, and are verified 
in accordance with the terms of the contract. 


(B-21534) 


COMPENSATION—OVERTIME—NAVY DEPARTMENT PER ANNUM 
FIELD EMPLOYEES 


Since per annum field employees of the Navy Department are not entitled to the 
overtime compensation authorized by the act of June 3, 1941, unless the over- 
time work is essential to and directly connected with the expeditious prose- 
cution of the overtime work of employees enumerated in section 5 (a) of 
the act of June 28, 1940, for which ‘they are being paid overtime comperisa- 
tion, and since enlisted personnel of the Navy are not within the enumerated 
class and are not paid overtime compensation, said per annum employees 
are not entitled to overtime compensation for overtime work essential to 
and directly connected with work of said enlisted personnel. 


Comptroller General Warren to the Secretary of the Navy, November 21, 1941: 


I have your letter of October 29, 1941, reference LL/L16- 
4(11) (410801), as follows: 


The Act of June 3, 1941 (Public Law 100, 77th Congress), reads in part that: 

“Compensation for employment in excess of forty hours in any administrative 
workweek computed at a rate of one and one-half times the regular rate is 
hereby authorized to be paid, under such regulations as the President may pre- 
scribe, to those per annum employees in the field service of the War Department, 
the Panama Canal, the Navy Department, and the Coast Guard, whose overtime 
services are essential to and directly connected with the expeditious prosecution 
of the overtime work upon which the employees enumerated in section 5 (a) 
of the act of June 28, 1940, * * * are engaged.” 

Executive Order No, 8837, approved July 30, 1941, promulgated the regulations 
for the administration of the cited act. The Secretary of the Navy, by letter 
of August 2, 1941, delegated to commandants and commanding officers the 
administrative authority to determine the per annum employees required to 
work in excess of forty hours a week and the number of hours a week that 
the services of such employees shall be required, subject to the restrictions 
embodied in said letter, a copy of which is enclosed. 


470350™—42——_32 
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Since the promulgation of Executive Order No, 8837 and the directive of the 
Secretary of the Navy in letter of August 2, 1941, above mentioned, numerous 
questions have arisen concerning the right to overtime compensation of those 
per annum employees on duty at naval stations and independent offices where 
there are no employees of the classifications mentioned in Public Act 671, 76th 
Congress, approved June 28, 1940. 

These questions arise by reason of the provisions in Public Law 100, 77th 
Congress, supra, restricting the overtime pay to those employees “whose over- 
time services are essential to and directly connected with the expeditious pros- 
ecution of overtime work upon which the employees enumerated in section 5 (a) 
of the act of June 28, 1940 * * * are engaged,” and involve overtime 
employment at Naval Air Stations where the assembly and repair of airplanes 
is performed entirely by enlisted men. 

As the entire effort of the field services of the Navy Department is now 
devoted to the natienal defense program, a broad interpretation of the term 
“essential to and directly connected with the expeditious prosecution of over- 
time work” would authorize payment of overtime compensation to any group of 
IVb employees in the field services of the Navy Department wherever located, 
provided of course that it was administratively determined that the overtime 
work being performed was essential to and connected with overtime work with 
relation to the national defense. 

In view of the foregoing, your decision is requested as to whether, under the 
terms of Public Law 100, T7th Congress, and of Executive Order No. 8837, the 
Secretary of the Navy is authorized to pay overtime compensation to per annum 
employees of the field services of the Navy Department employed overtime 
ander the following conditions: 

“At Naval Air Stations where there are no employees of the classes mentioned 
in section 5 (a) of the act of June 28, 1940, the work normally performed by 
this class of civilian employees now being performed exclusively by enlisted 
men.” 

By direction of the Secretary of the Navy: 


The following classes of employees are enumerated in section 5 (a) 
of the act of June 28, 1940, 54 Stat. 678: 


* * * monthly, per diem, hourly, and piece-work employees, whose wages 
are set by the act of July 16, 1862 (12 Stat. 587), as amended or modified; and 
also to professional and subprofessional employees and to blueprinters, photo- 
stat and rotaprint operators, inspectors, supervisory planners and estimators, 
and supervisory progressmen, and assistants to shop and plant superintendents 
of the CAF service, as defined by the Classification Act of March 4, 1923 (42 
Stat. 1488; U. 8. C. 5, ch. 13), as amended: * * * 


Sections 1 and 4 of Executive Order No. 8837 issued under the act 
of June 3, 1941, Public Law 100, provide as follows: 


Section 1. Whenever the Secretary of War, the Secretary of the Navy, the 
Secretary of the Treasury, or the Governor of The Panama Canal, as the case 
may be, shall determine that employment in excess of forty hours a week of 
any per-annum employee in the field services of the War Department, the Navy 
Department, the Coast Guard, or The Panama Cana] is essential to and directly 
connected with the expeditious prosecution of overtime work which is being 
required of employees enumerated in section 5 (a) of the said act of June 28, 
1940, and section 1 of the said act of October 21, 1940, and for which overtime 
compensation is being paid, he is authorized to provide compensation for such 
employment in excess of forty heurs in any administrative workweek ut one 
and one-half times such employee’s regular rate of pay. [Italics supplied.] 

Sgorton 4. No overtime compensation may be paid under section 1 hereof to 
any per-annum employee who during his regular hours of employment is not 
normally engaged on work essential to and directly connected with the expe- 
ditious prosecution of the work upon which employees enumerated in section 
5 (a) of the said act of June 28, 1940, and section 1 of the said act of October 
21, 1940, are engaged. 


The act of June 3, 1941, Public Law 100, 55 Stat. 241, and the 
Executive order issued thereunder are not mandatory but vest a 
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limited discretion in the Secretary of the Navy to determine the 
individual employees or classes of employees who may be required 
to work overtime, which determination is subject to the terms and 
conditions of the statute and Executive order. With regard to the 
act of June 3, 1941, and the Executive order, it was stated in decision 
of November 8, 1941, B-21237, as follows: 

* * * That is to say, as the act of June 3, 1941, supra, is not mandatory 
but discretionary, it does not follow that every field employee of the War De- 
partment paid on an annual basis who works or is employed, either in a travel 
status or otherwise, more than 40 hours per week, is entitled to overtime com- 
pensation. Said statute and the President’s regulations thereunder contemplate 
(1) administrative action to determine which employees or classes of employees 
mentioned in the acts will be brought within their scope; (2) the fixing of the 
regular hours of work or tours of duty of those employees brought within the 
statutes at 40 hours per week; (3) and the payment of overtime employment 
required by administrative action in excess of the regular tour of duty of 40 
hours per week. 

One of the express conditions of the act of June 3, 1941, is that 
the overtime work of the per-annum employees brought within its 
scope must be “essential to and directly connected with the expedi- 
tious prosecution of the overtime work upon which the employees 
enumerated in section 5 (a) of the act of June 28, 1940, * * * 
are engaged.” One of the express conditions of section 1 of the 
Executive order is that “overtime compensation is being paid” for 
the overtime work of employees mentioned in section 5 (a) of the 
act of June 28, 1940. 

In view of these express conditions of the law and the regulations 
of the President, I am unable to concur in the suggested broad appli- 
cation of the law that “any group of IVb employees in the field 
service of the Navy Department wherever located” engaged on na- 
tional defense work, may be paid overtime compensation for overtime 
work. The law and Executive order clearly contemplate adminis- 
trative action as to each employee or class of employees and the class 
of employees may not be broadened by construction—it being a gen- 
eral rule of statutory construction that the express mention of a 
class (“employees mentioned in section 5 (a) of the act of June 28, 
1940”) is tantamount to an express exclusion of all others. 

There would be no authority in the Secretary of the Navy to pay 
overtime compensation to per-annum employees of the field service 
of the Navy Department for overtime work which was essential to 
and directly connected with work of the enlisted personnel of the 
Navy—such enlisted personnel not coming within the class of em- 
ployees mentioned in section 5 (a) of the act of June 28, 1940, and 
not being entitled to overtime compensation regardless of the length 
of time per week they may be required to remain on duty. 

The question presented is answered in the negative. 
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(B-21229) 


PASSENGER-CARRYING MOTOR VEHICLES—PURCHASE PRICE 
LIMITATION AND TRANSPORTATION COSTS 


Where the accepted bid for destination delivery of a passenger-carrying motor 
vehicle specified the “main factory” as the point of origin and a local as- 
sembly plant as the point from which delivery to destination was to be made, 
and specified a lump-sum amount as freight cost which is reported to be a 
charge applied by the manufacturer to all commercial purchases to cover 
transportation to the assembly plant, the actual cost of transportation from 
the designated point of origin to destination may be deducted from the total 
destination price fixed in the contract in determining whether the purchase 
price, exclusive of transportation cost, is within the statutory limit. 20 Comp. 
Gen. 677, distinguished. 


Comptroller General Warren to the Secretary of War, November 22, 1941: 
I have your letter of October 15, 1941, as follows: 


The accompanying papers with reference to an award of contract for five 
sedans made by the District Engineer, Los Angeles, California, are referred to 
your office for consideration as to the amount, if any, which may be paid to the 
contractor in addition to $752.00 per car which has been authorized by the Chief 
of Engineers. This amount was approved for payment as being strictly in 
accordance with the decision of your office reported in 20 Comp. Gen. 677. 

The Chief of Engineers informs me that the amount of $140.50 referred to as 
an item of freight has been stated by the Government Sales Department of the 
Ford Motor Company, Alexandria, Virginia, as a charge applied to all commer- 
cial purchasers at the delivery point in question, and there appears to be no 
basis upon which the Government will be able to secure future bids from dealers 
unless the United States will pay the charges assessed against the dealer by the 
manufacturer and paid by all purchasers. 

With the recently drastic curtailment in automobile production, higher manu- 
facturing costs, and the increased need for such equipment in the prosecution 
of defense projects, the receipt of bids within the low limitation fixed by the 
Congress is becoming an ever increasing problem. Manufacturers are taking 
the position that their entire production should be disposed of through the regu- 
lar commercial channels if they are to protect their extensive dealer organiza- 
tions and dealers cannot by reason of their limited profit absorb charges passed 
on ‘to them by the factory. Indeed, there is no incentive to do so, were it at all 
‘possible, since there is no difficulty in securing commercial purchasers at the 
regular prices. A recent instance of the lack of interest in Government auto- 
mobile purchases, brought to the attention of this office, was a call for bids 
issued by the Interior Department in response to which it is understood no bids 
were received. 

It must be conceded that there is actual freight incurred in the shipment 
of fabricated parts of an article to the place of assembly and it will be ap- 
preciated if your office will give consideration to the problem and, with the 
return of the accompanying papers, advise the Department whether payment 
of the additional amount which is charged to commercial purchasers in the 
usual course of business, is authorized. 


There was enclosed with your letter a report dated September 27, 
1941, from the contracting officer with respect to the matter in 
question, as follows: 


1. Reference 4-AR, teletype message from this office dated September 24, 
1941, and your reply thereto of September 25, 1941, concerning the purchase 
by this office of five (5) passenger-carrying automobiles in apparent contra- 
vention of a decision of the Comptroller General (20 Comp. Gen. 677). 

2. In accordance with your request, there are inclosed copies of Contract 
No. W-509-Eng.-1577, with all pertinent papers attached thereto; letter from 
the contractor, Boyd H. Gibbons, dated September 19, 1941; and letter from 
this office to Mr. Gibbons dated September 24, 1941. 
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3. It will be noted that under item (a) of Data to be furnished, page 8 of 
invitation No. 509-42-10, the contractor gives Dearborn, Mich., as the point of 
origin, and $140.50 as the freight rate. These factors were used in arriving 
ut a determination as to whether the bid price was in excess of the statutory 
limitation of $750.00, and only after the automobiles had been delivered, 
accepted, and placed in use was it noted that the method of transportation 
(truckaway from Long Beach Branch) indicated the Long Beach assembly 
plant as point of origin, thus restricting the allowance for transportation costs 
to truckaway charges of approximately $2.00 per car, and placing the de- 
livered price of $832.00 per car approximately $80.00 in excess of the statutory 
limitation of $750.00. 

4. In view of the circumstances, the disbursing officer doesenot consider that 
he is justified in making payment of the contractor’s invoice, and has requested 
that the matter be referred to your office. It is therefore requested that the 
inclosed papers be reviewed and that this office be advised at the earliest 
practicable date of what action, if any, should be taken to make payment to 
tae contractor, and whether payment may be made in full or for only the 
amount permissible under the existing statutory limitation. 

5. It is desired to call the attention of the Office, Chief of Engineers, to the 
adverse results, as far as this office is concerned, of the provisions of 20 
Comp. Gen. 677. 

6. Owing to the recent decline in rate of automobile production and the 
concomitant increase in prices, it has become very difficult to secure bids in 
response to invitations issued in connection with automobile purchases. As an 
example, Boyd H. Gibbons was the only bidder of 34 to whom invitation No. 
5098-42-10 was sent. Had his bid been rejected, the resultant delay in pro- 
curing urgently needed‘ automobiles would have caused a serious interruption in 
the work of the district, which is engaged on many National Defense projects. 

7. Under the provisions of 20 Comp. Gen. 677, agencies of manufacturers 
who make local deliveries from West coast assembly plants are prohibited from 
bidding on automobiles for Government ‘use since they cannot possibly set 
a delivered price within the statutory limitation unless the cost of transporta- 
tion from factories is used in computing the price at origin. Competition is thus 
restricted to makes of cars which are not assembled on the West coast, unless 
it may be possible to obtain bids from dealers in the eastern portion of the 
country or direct from the factories. The latter possibility is considered un- 
likely, sjnce it is definitely understood that no dealer may submit bids on 
Ford automobiles for factory delivery. 

8. It is the belief of this office that every effort should be made toward 
obtaining a modification of 20 Comp. Gen. 677. 


The decision of April 26, 1941, to the Secretary of the Interior, 
20 Comp. Gen. 677,. involved cases where the administrative office, in 
determining whether the purchase price of a passenger-carrying 
motor vehicle, exclusive of transportation, was within the statutory 
limit of $750, assumed that the main factory where automobiles or 
component parts may be manufactured was, in every instance, the 
“point of origin” of automobiles purchased for the Government, 
irrespective of any point from which or at which a bidder proposed 
delivery or named as the point of origin of his selection, or from 
which delivery actually was made. In that decision, at pages 683 and 
684, it was said: 

It will be seen from the foregoing that the purchasing officer of your Depart- 
ment has relied for justification of the procedure followed in these cases upon 
his apparent interpretation of office decision of April 16, 1938, to you, 17 Comp. 
Gen. 854, and upon his apparent view that the main factory where automobiles 
or component parts may be manufactured is the “point of origin” of automobiles 
purchased for the Government in every instance, irrespective of any point from 
which or at which a bidder may propose delivery or may name as the point 


of origin of his selection, or from which delivery actually may be made. Such 
a proposition or view was negatived in a decision of March 27, 1939, to the 
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‘ 


Secretary of Agriculture, B-2072, many months before any of the contracts here 
under consideration were consummated, and while, as suggested by your pur- 
chasing officer, that decision considered certain cases where prices submitted, 
inclusive of transportation costs, were within the statutory price limit, for the 
reason that the submission of the Secretary of Agriculture in that instance had 
reference to specific instances cited therein, the principle stated and rule laid 
down would appear to be applicable in any case—that there was no legal 
authority for treating purported main factory prices arbitrarily arrived at as 
actual prices of the vehicles in every instance without regard to prices quoted 
for delivery at or from some other point or points of origin of bidder’s selection, 
and without regard to the actual point of origin. It is to be noted in this 
connection that the instances cited in the submission of the Secretary of Agri- 
culture were those in which bids were received from manufacturers of the 
vehicles involved, the purported prices of some items for delivery f. o. b. “main 
factory location” and on others for delivery at various assembly plants. It was 
said that while bidders might and should be requested to submit prices for 
delivery both f. o. b. Government destination and f. o. b. point of bidder's 
selection—factory or otherwise—there was no legal compulsion upon a bidder, 
either manufacturer or dealer, to submit factory prices in every instance, what- 
ever they might be, or to undertake delivery at some point other than his own 
selection, factory or otherwise. A fortiori, would the rule stated in that decision 
be for application when there is no showing as to actual factory or assembly 
plant prices, no showing of what amount is actually included in a bid for cost 
of transportation, and the only “vehicle price” arrived at is a purely supposi- 
tional or theoretical price based upon a mere assumption that if a bid had 
been received quoting a price f. o. b. “main factory,” it would have been the 
price arbitrarily determined by subtraction from the amount of a destination bid 
of a sum equal to the administratively computed transportation cost from the 
purported “main factory”? 


In a decision of January 20, 1938, to the Secretary of the Interior, 
17 Comp. Gen. 580, it was said at page 583: 


* * * ‘In the case of a low bidder offering destination bid, only, in excess of 
$750, there would be proper for consideration the actual cost of transportation 
from point of origin to destination by the route and means most advantageous 
to the Government; 14 Comp. Gen. 82; 16 Comp. Gen. 210; id. 448. * * * 
[Italics supplied.] 


See 18 Comp. Gen. 554, 556, and 17 Comp. Gen. 854, which last- 
méntioned decision set forth a statement of general principles 
‘applicable to purchase of passenger-carrying vehicles and suggested 
a paragraph for inclusion in all invitations for bids covering future 
purchases of such vehicles. Also, see 20 Comp. Gen. 739, wherein 
it was stated at page 742 that: 


The subtraction of a figure equal to the amount of the necessary transporta- 
tion cost from point of origin from a bid offering a vehicle for destination deliy- 
ery, only, at a price in excess of $750 is authorized and permissible solely for 
determination as to whether such bid, exclusive of actual and necessary trans- 
portation cost by the means and method most advantageous, is within the 
statutory price limitation and so legally for consideration on any basis. There 
is no actual deduction of such amount from the purchase price quoted by the 
bidder, but the full purchase price is paid to the contractor as the contract price, 
upon the basis that a portion of the contract price has been or will be expended 
by the contractor for transportation of the vehicle from point of origin—factory 
or otherwise—to point of delivery as a necessary item of expense and as separate 
and distinct from the base price of the vehicle. * * * [Italics supplied.] 


Paragraph 10 of the specifications in the present case is as follows: 


10. Authority to purchase—By statutory limitation, the price at point of 
origin of each automobile to be purchased shall not exceed $750.00, excluding 
transportation charges. Accordingly, to receive consideration, the bid for each 
vehicle must not exceed $750.00, if price at origin is quoted. If price at desti- 
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nation only is quoted and is in excess of $750.00, the bidder must show in the 
spaces provided on the schedule: the freight rate, method of transportation, 
shipping weight, and point of origin. 

Pursuant to said paragraph, and on the form provided therefor, 
the bidder here involved—having quoted an f. o. b. destination 
price—stated the freight rate as $140.50, his method of transportation 
as “Truckaway from Long Beach Branch,” the shipping weight as 
3,146 pounds and the point of origin as Dearborn, Mich. While, 
apparently, it was the intention of the bidder to submit his bid in 
accordance with the requirements of the invitation, it is to be noted 
that the proper information was not furnished in the bid with respect 
to the freight rate and method of transportation; that is to say the 
total purported cost of transportation of each automobile was shown 
rather than the rate, as requested, and the statement “Truckaway 
from Long Beach Branch” apparently had reference only tu the 
method of transportation intended.to be used in delivering the auto- 
mobiles from an assembly plant at Long Beach to destination. How- 
ever, in further explanation of the bid, the bidder, in a letter dated 
September 19, 1941, to the contracting officer, advised in pertinent 
part, as follows: “t 

We have, this date, been advised by Mr: Ferdinand Meinicke of the supply 
department that his authority permits him to pay only $750.00 for each unit 
or a total of $3,750.00 for the purchase, due to a ruling made by the Comp- 
troller General in April 1941 to the effect that $750,000 would be the maximum 
amount paid for an automobile plus any transportation charges from the local 
assembly plant to point of destination rather than point of origin, which, in 
our case, is Dearborn, Michigan. The schedule which we submitted to you at 
the time of the bid shows in the spaces provided that $140.50 is the freight 
rate paid on each of the five units delivered to you and that is the amount 
charged the dealer by the Ford Motor Company. 

Also, you have reported that the amount of $140.50 referred to as 
an item of freight has been stated by the Government Sales Depart- 
ment of the Ford Motor Co., Alexandria, Va., as a charge applied 
to all commercial purchases at the delivery point in question to cover 
transportation to the assembly plant. Thus it appears that the bid 
was submitted, or intended to be submitted, in accordance with the 
invitation. Consequently, in conformity with the intent and mean- 
ing of decisions of this office, some of which are hereinabove referred 
to, there is proper for consideration, in determining whether the bid 
price for the automobiles here involved is within the statutory 
price limit, the actual cost of transportation thereof from the point 
of origin shown in the bid to destination. 

Accordingly, you are advised that if it be determined that the 
actual transportation cost in this instance equals or exceeds the dif- 
ference between the maximum price, $750, as fixed by the statute and 
the total delivered cost fixed in the contract, payment of the full 
contract price is authorized. 

The papers are returned herewith. 
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(B-21736) 


COMPENSATION—WITHIN-GRADE PROMOTIONS — ELIGIBILITY — EF- 
FECT OF COMPENSATION DIFFERENTIALS AND TEMPORARY 
HIGHER-GRADE ASSIGNMENTS 


The granting under authority of section 15 of the Federal Highway Act of 
1940 of a percentage differential of the base pay incident to the assighment 
of an employee from the continental United States for engineering services 
outside the continental United States is not an “equivalent increase in 
compensation” within the meaning of section 2 of the uniform within-grade 
salary-advancement statute of August 1, 1941, and does not affect the 
employee's eligibility to a within-grade salary advancement under the latter 
act. Decision B—20925, October 27, 1941, 21 Comp. Gen. 369, distinguished. 

Where an employee is transferred to a position in a higher grade resulting in 
an increase in compensation equivalent to the amount of the salary step in 
the lower grade, and, upon completion of the assignment in the higher grade, 
is returned to his former salary and grade the employee is not eligible for 
a within-grade salary advancement under the act of August 1, 1941, until 
the beginning of the next quarter after the lapse of 18 or 30 months (as 
the case may be) from the time he received the equivalent increase in 
compensation when transferred to the higher grade. 


Comptroller General Warren to the Federal Works Administrator, November 


, 1941: 


I have your letter of November 8, 1941, as follows: 


In the administration of the “salary advancement” plan provided by the act of 
August 1, 1941 (Public 200, 77th Congress, Ist Session), some doubt has arisen 
as to the correct construction to be placed upon seeming conflicts in the interpre- 
tation of statutes applicable to this Agency which are herewith presented for 
your consideration. 

Section 15 of the Federal Highway Act of 1940 (c. 715, #15, 54 Stat. 867, 
871), authorizes the Public Roads Administration, with the approval of the 
Federal Works Administrator, to increase the compensation by not to exceed 
25% of the base pay of any of its employees and of persons appointed under 
schedule A, subdivision I, paragraph 7, of Civil Service Rules, assigned to per- 
form engineering services beyond the continental United States for any Agency 
or governmental corporation of the United States. 

A provision similar in purpose is provided by title II of the act of November 
26, 1940, extending the Classification Act (Public 880, 76th Congress, 3rd Session, 
ec. 919, #3c, 54 Stat. 1211, 1218). That act provides as follows: 

“Whenever the President, upon report and recommendation by the Commission, 
shall find and declare that the rates of the compensation schedules of the 
Classification Act of 1923, as amended, are inadequate for any offices or positions 
under such act, as amended and extended, he may by Executive order establish 
necessary schedules of differentials in the rates prescribed in such compensation 
schedules, but the differentials in the compensation of any such office or position 
shall not exceed 25 per centum of the minimum rate of the grade to which 
such office or position is allocated under such compensation schedules: Provided, 
That the provisions of this subsection shall be applicable only to such offices 
or positions having the following characteristics: 

“Offices or positions which are located at stations that are isolated, remote, 
or inaccessible when compared with stations at which offices or positions of 
the same character are usually located, or which involve physical hardships 
or hazards that are excessive when compared with those usually involved in 
offices or positions of the same character, or which are located outside the States 
of the United States and the District of Columbia: Provided further, That 
nothing herein contained shall preclude the Commission from taking the factor 
of isolation, hardship, hazard, or foreign service into consideration in allocating 
a given class of offices or positions to a service and grade under the Classification 
Act of 1923, as amended, if such factor is uniformly involved in each office 
or — in the class, in which event no differential is authorized under this 
sec on.” 
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The Act of August 1, 1941 (Public 200, 77th Congress, 1st Session, c. 346), 
providing for a uniform salary advancement plan insofar as herein pertinent 
provides as follows: 

“(b) All employees compensated on a per annum basis, and occupying per- 
manent positions within the scope of the compensation schedules fixed by this 
act, who have not attained the maximum rate of compensation for the grade in 
which their positions are respectively allocated shall be advanced in compensa- 
tion successively to the next higher rate within the grade at the beginning of 
the next quarter, following the completion of: (1) Each eighteen months of 
service if such employees are in grades in which the compensation increments 
are $60 or $100, or (2) each thirty months of service if such employees are in 
grades in which the compensation increments are $200 or $250, subject to the 
following conditions: 

“(1) That no equivalent increase in compensation from any cause was 
received during such period, except increase made pursuant to subsection (f) 
of this section ; 

“(e) Employees eligible under subsection (b) for compensation advance- 
ment by reason of service immediately preceding the effective date of this 
amendment shall be advanced to the next higher rate of compensation within 
the grade to which their positions are respectively allocated at the beginning of 
the next quarter immediately following the effective date of this amendment. 

“(f) Within the limit of available appropriations, and in recognition of 
especially meritorious services, the head of any department or agency is 
authorized to make additional within-grade compensation advancements, but 
any such additional advancements shall not exceed one step and no employee 
shall be eligible for more than one additional advancement hereunder within 
each of the time periods specified in subsection (b). All actions under this 
subsection and the reasons therefor shall be reported to the Civil Service 
Commission. The Commission shall present an annual consolidated report to 
the Congress covering the numbers and types of actions taken under this 
subsection. 

“(g) The President is hereby authorized to issue such regulations as may be 
necessary for the administration of this section.” 

“Sec. 7. There are hereby authorized to be appropriated such sums as may be 
necessary to carry the provisions of this act into effect. 

“Sec. 8. Insofar as they are inconsistent or in conflict with prior laws, the 
provisions of this act shall control.” 

The Executive order of September 3, 1941 (No. 8882), promulgated by the 
President pursuant to the act of August 1, 1941, supra, provides insofar as 
herein pertinent as follows: 

“Section 1. In the administration of the said section 7, the following defini- 
tions of terms used therein shall apply: 

“(a) ‘Permanent positions’ shall include all positions except those designated 
as temporary by law and those established for definite periods of six months 
or less. 

“(b) ‘Positions within the scope of the compensation schedules fixed by this 
act’ shall include all permanent positions, including positions in the field 
services, in the executive and legislative branches, in government-owned or 
government-controlled corporations, and in the municipal government of the 
District of Columbia, the compensation of which has been fixed on a per-annum 
basis, pursuant to the allocation of such positions to the appropriate grade 
either by the Civil Service Commission or by administrative action of the 
department or agency concerned, in accordance with the compensation schedules 
of the Classification Act of 1923, as amended, or the said schedules as adjusted 
by an authorized differential.” [Italics supplied.] 

“(e) ‘Quarter’ shall mean the three months’ period beginning on January 1, 
April 1, July 1, or October 1. 

“(d) ‘Equivalent increase in compensation’ shall mean any increase or in- 
ereases which in total are equal to or greater than the compensation increment 
in the lowest grade in which the employee has served during the time period 
of eighteen or thirty months, as the case may be. 

“(e) ‘Current efficiency’ shall mean the latest efficiency rating on record for 
the employee, made under a system of efficiency ratings prescribed or approved 
by the Civil Service Commission.” 

It would appear from a reading of the provisions of the statutes and Executive 
order cited above to have been the intention of Congress that the granting of a 
pay differential for foreign service under the provisions of the Federal Aid High- 
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way Act of 1940, was to permit the adjustment of salaries of governmental 
employees serving in foreign countries to a salary commensurate in value in 
the foreign country to that received by Federal employees within the conti- 
nental limits of the United States and, hence, an adjustment so made would not 
be an “equivalent increase in compensation from any cause” within the meaning 
of paragraph 1 of subsection (b) of section 2 of the act of August 1, 1941. How- 
ever, some doubt exists with respect to this interpretation and your consideration 
of the following questions is therefore requested : 

ls the granting of differential for foreign service to be considered an equivalent 
increase in compensation, thereby making it necessary for the employee to wait 
eighteen or thirty months, as the case may be, from the date the differential was 
granted before receiving a promotion under this act? If the differential is 
considered an equivalent increase in compensation, what would be the effect in 
the case where an employee who is receiving the differential is returned to the 
United States to a position that does not include the differential? For example, 
if an employee with seventeen months of service was sent to a foreign country 
and given a differential effective January 1, 1941, he would not be given a pro- 
motion this October, if the differential is considered an equivalent increase in 
compensation; but if he would be returned to the United States September 1, 
1941, at his former salary, it would appear that he is entitled to an increase 
effective October 1, rather than eighteen months from the date the differential 
was granted. The same question applies in cases where an employee is trans- 
ferred to a position in a higher grade, and then upon completion of the assignment 
is returned to his former salary and grade. 

Since the matter is urgent, a prompt reply would be greatly appreciated. 


Section 15 of the act of September 5, 1940, 54 Stat. 871, mentioned 
in the second paragraph of your letter, provides as follows: 

The Public Roads Administration is authorized to pay transportation and sub- 
sistence expenses of its employees, and of persons appointed under schedule A, 
subdivision I, paragraph 7, of Civil Service Rules, hereafter assigned to perform 
engineering services beyond continental Uited States for any agency or govern- 
mental corporation of the United States, including transportation and subsistence 
expenses of members of the immediate family of any such employee or person in 
traveling from their headquarters or homes to the post of duty outside continental 
United States and return; and, with the approval of the Federal Works Admin- 
istrator, the compensation of any such employee so assigned may be increased 
during such assignment by not to exceed 25 per centum of his base pay. [Italics 
supplied.] 
. The differential thus authorized by the statute just quoted is in 

addition to the buse pay of the employee. The base pay (by the year) 
of an employee whose permanent position in the field service is within 
the scope of the Classification Act of 1923, as amended, may be any 
of the annual salary rates prescribed by the classification act for the 
grade or salary range in which the administrative office has placed 
or allocated the position pursuant to section 2 of the Brookhart Salary 
Act of July 3, 1930, 46 Stat. 1005. In decision of September 6, 1941, 
B-19688, 21 Comp. Gen. 205, wherein was considered section 4 of the 
Panama Canal Act of August 24, 1912, 37 Stat. 561, authorizing a 
compensation differential for employees serving in the Canal Zone of 
not to exceed 25 percent of the “salary or compensation paid for the 
same or similar services to persons employed by the Government in 
continental United States,” it was held as follows: 

Referring to question A in paragraph numbered 8 of your letter, the differential 
not to exceed 25 percent is not required to be based on the minimum salary rate 
of the grade in which an employee’s position is allocated, but may be based on 


any salary rate of such grade properly. fixed for the particular employee 
concerned. 
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The differential mentioned in your letter is a statutory percentage 
adjustment authorized to-be made in the salary rate of an employee 
for performance of the same duties outside the continental United 
States that he would have performed within the continental United 
States and is authorized independently of any administrative action 
under the classification act, as amended, in allocating a position to 
the proper grade or salary range in fixing the basic salary rate. Section 
15 of the act of September 5, 1940, swpra, authorizing such a differen- 
tial, is not inconsistent, or in conflict, with the provisions of the act 
of August 1, 1941, 55 Stat. 613, and, accordingly, is not superseded or 
rendered inoperative by section 8 of the latter statute. 

Accordingly, referring to the first question presented, the granting 
of a percentage differential of the base pay incident to the assignment 
of an employee from the continental United States for engineering 
services outside the continental United States under authority of 
section 15 of the act of September 5, 1940, without other change in 
salary status of the employee, is not to be regarded as an “equivalent 
increase in compensation” within the meaning of section 7 (b) (1) 
of the Classification Act of 1923, added by section 2 of the act of 
August 1, 1941, Public Law 200. 

This case is to be distinguished from the one considered in the 
eighth question and answer stated in decision of October 27, 1941, 
B-20925, 21 Comp. Gen. 369, which involved administrative action only 
under the provisions of the classification act, as amended, in allocating 
the position of nurse in Alaska in one grade higher than the same 
position had been allocated in the continental United States, there exist- 
ing no express statutory authority for the granting of a differential 
for such service in Alaska. It was held that the increase resulting 
from the reallocation of the position in Alaska in the higher grade 
constituted an “equivalent increase in compensation for any cause” 
within the meaning of the act of August 1, 1941. The provisions of the 
act of November 26, 1940, 54 Stat. 1211, 1218, quoted in your letter, 
are not effective unless and until the President by Executive order 
establishes a compensation differential for the classes of positions 
therein mentioned. Compare 20 Comp. Gen. 484. 

The first question is thus answered in the negative, making it unnec- 
essary to answer the second (alternate) question. 

Referring to the third question, not involving the payment of a 
differential, you are advised that if the transfer of the employee to a 
position in a higher grade resulted in an increase in compensation 
equivalent to the amount of the salary step in the lower grade, the 
employee is not eligible for a within-grade salary advancement in the 
lower grade after his return thereto until the beginning of the next 
quarter after the lapse of eighteen or thirty months (as the case 
may be) from the time he received the equivalent increase in com- 
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pensation when transferred to the higher grade. See B-20500, dated 
October 2, 1941, 21 Comp. Gen. 285. 


(B-21437) 


BLIND-MADE PRODUCTS—GOVERNMENT AGENCY PURCHASE 
REQUIREMENTS 


The requirements of section 3 of the act of June 25, 1938, that, under specified 
conditions, brooms, mops, and other suitable commodities procured by or for 
any Federal department or agency be procured from non-profit-making 
agencies for the blind, must be observed by the Navy Department in procuring 
for resale to Navy enlisted men commodities of the kind described in said act, 
even though the prices in certain instances are in excess of those charged 
by commercial firms. 


Comptroller General Warren to the Secretary of the Navy, November 24, 1941: 
I have your letter of October 23, 1941, as follows: 


There is enclosed herewith a copy of a letter from the Chief of the Bureau 
of Supplies and Accounts dated October 7, 1941, relative to procurement of 
articles included in the Schedule of Blind-Made Products. 

Your decision is requested on the question presented as to whether purchases 
of articles other than those chargeable to annual appropriations for upkeep 
and maintenance of the Navy are to be considered mandatory under the act of 
June 25, 1938, 52 Stat. 1196 (U.S. C. title 41, sec. 46-48). 

Whisk brooms are articles which may be procured for either of two purposes, 
ie., as “brooms, mops, and other suitable commodities” charged to annual appro- 
priations for upkeep and maintenance of the Navy, or for personal accoutrement 
purposes purchased through a fund largely self-supporting but acquired for resale 
to individuals. 

It would appear that in this latter category, i. e., when purchased for resale, 
the purchases do not come under the statute cited but may be made in open 
market when such procedure will result in minimizing the resultant charges to 
personal funds of enlisted men. 


The letter of October 7, 1941, from the Chief of the Bureau of 
Supplies and Accounts, is, in pertinent part, as follows: 


2. The schedule of blind-made products setting forth articles for which procure- 
ment from industries for the blind is mandatory under the reference, includes 
whisk brooms. This item is obtained largely by the Navy by purchase through 
the clothing and small stores fund, and carried in the clothing and small stores 
account for sale to naval personnel. Except for expenditures on account of 
gratuitous issues as initial outfits to recruits, the clothing and small stores fund 
is required to be self-supporting, and the cost of stock for sale to individuals must 
be fully covered by the selling price. 

8. This Bureau, therefore, considers it imperative that every effort be made to 
obtain articles of clothing and small stores to established specifications at the 
lowest possible cost in order to minimize resultant charges to personal funds of 
enlisted men. With this in view, decision is requested as to whether or not, in 
the light of the subject act, this Bureau may consider the regulations and schedule 
of blind-made products based thereon nonmandatory with respect to purchase of 
articles required for resale to individuals, as distinguished from articles re- 
quired for maintenance and upkeep of the Navy which are chargeable to annual 
appropriations. 

4. In practice, this Bureau would desire to purchase any such article in the 
open market, when it is determined that a lower price may be obtained by this 
method, but to order from the industries for the blind when open-market purchase 
offers no advantage as to price. 


The act of June 25, 1938, 52 Stat. 1196, provides— 


That there is hereby created a committee to be known as the Committee on Pur- 
chases of Blind-Made Products (hereinafter referred to as the “Committee”) 
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to be composed of a private citizen conversant with the problems incident to the 
employment of the blind and a representative of each of the following Govern- 
ment Departments: The Navy Department, the War Department, the Treasury 
Department, the Department of Agriculture, the Department of Commerce, and 
the Department of the Interior. The members of the committee shall be ap- 
pointed by the President, shall serve without additional compensation, and shall 
designate one of their number to be chairman. 

Sec. 2. It shall be the duty of the committee to determine the fair market price 
of all brooms and mops and other suitable commodities manufactured by the 
blind and offered for sale to the Federal Government by any non-profit-making 
agency for the blind organized under the laws of the United States or of any 
State, to revise such prices from time to time in accordance with changing market 
conditions, and to make such rules and regulations regarding specifications, time 
of delivery, authorization of a central non-profit-making agency to facilitate the 
distribution of orders among the agencies for the blind, and other relevant 
matters of procedure as shall be necessary to carry out the purposes of this act: 
Provided, That no change in price shall become effective prior to the expiration 
of fifteen days from the date on which such change is made by the committee. 

Seo. 3. All brooms and mops and other suitable commodities hereafter pro- 
cured in accordance with applicable Federal specifications by or for any Fed- 
eral department or agency shall be procured from such non-profit-making 
ugencies for the blind in all cases where such articles are available within the 
period specified at the price determined by the committee to be the fair market 
price for the article or articles so procured: Provided, That this act shall not 
apply in any cases where brooms and mops are available for procurement from 
any Federal department or agency and procurement therefrom is required under 
the provisions of any law in effect on the date of enactment of this Act, or in 
cases where brooms and mops are procured for use outside continental United 
States. 


The requirement of section 3 of the quoted act, that mops and 
brooms and other suitable commodities be procured from non-profit- 


making agencies for the blind where such agencies are able to furnish 
them under the conditions specified in the act, is specifically made 
applicable to procurement by any Federal department or agency as 
well as to procurements for any Federal department or agency. 
Furthermore, such requirement is not limited by the terms of the act 
to cases where the cost of the commodities ultimately would be borne 
by the Government, but, rather, it is made applicable “in all cases” 
where the commodities are procurable under the conditions specified. 
Moreover, the language employed in the act is so clear as to be free 
from any ambiguity which would permit, by interpretation or con- 
struction, a departure from the plain requirements of the act. 

I have to advise, therefore, that the requirements of section 3 of the 
act of June 25, 1938, must be observed in the procurement by the Navy 
Department of the commodities described in said act, even in cases 
where the cost of such commodities ultimately will be borne by 
enlisted men of the Navy. 

Section 2 of the above-quoted act provides that it shall be the duty 
of the Committee on Purchases of Blind-made Products to determine 
the fair market price of all brooms and mops and other suitable com- 
modities manufactured by the blind and offered for sale to the Fed- 
eral Government by any non-profit-making agency for the blind or- 
ganized under the laws of the United States or of any State, and to 
revise such prices from time to time in accordance with changing 
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market conditions. Of course, the fact that whisk brooms may in 
certain instances be purchased from commercial firms at prices below 
those fixed by the said committee for blind-made whisk brooms does 
not establish that the prices so fixed are in excess of the fair market 
value of the blind-made whisk brooms, However, in this connection, 
note the statements in the debate in the House of Representatives 
(Congressional Record, vol. 83, part 8, pp. 9110-9116) on the bill, 
S. 2819, 75th Congress, 83d Session, which later became the act of 
June 25, 1938, supra, to the effect that blind-made mops and brooms 
could be successfully manufactured and sold by non-profit-making 
agencies for the blind at prices below those charged by commercial 
enterprises. If it is believed that payment of the prices fixed for 
whisk brooms by the Committee on Purchases of Blind-made Products 
will work a hardship on the enlisted men of the Navy for whom such 
articles are purchased, it is suggested that the matter may be brought 
to the attention of the committee for appropriate action by the Navy 
Department’s representative on said committee. 


(B-21687) 


POSTAL SERVICE—TEMPORARY CLERKS AT DIVISION HEADQUAR- 
TERS OF POST-OFFICE INSPECTORS—AUTHORITY FOR APPOINT- 
MENT; SALARY RATES 


In the absence of an express provision to the contrary, a lump-sum appropria- 
tion for personal services is available for both permanent and temporary‘ 
employees. 

The appropriation item contained in the fiscal year 1942 appropriation for the 
Post Office Department for clerks at division headquarters cf post-office in- 
spectors is available for the payment of compensation to temporary, as 
well as permanent, employees appointed with the approval of the Civil 
Service Commission, but the total number of both permanent and temporary 
employees on the roll in a pay status at any ene time during the current 
fiscal year may not exceed the number specified in said appropriation item. 

The statutory minimum salary rate (39 U. S. C. 698) of clerks at division head- 
quarters of post-office inspectors is applicable to both permanent and tem- 
porary employees, and, therefore, the salary rate of a temporary clerk at 
such headquarters who is not employed as a substitute pursuant to 89 
U. S. C. 699 to perform the work of a permanent employee absent on furlough 
or leave without pay may not be less than the statutory minimum. 


Comptroller General Warren to the Postmaster General, November 24, 1941: 
I have your letter of November 6, 1941, as follows: 


Your attention is invited to the provisions of 39 U. S. C., sections 698 and 699, 
providing for the employment of clerks at division headquarters of post-office 
inspectors. The annual appropriation act for the postal service limits the num- 
ber of such clerks to 194. 

Your decision is requested whether some of the 194 positions provided for in 
the appropriation act may be filled by temporary rather than permanent em- 
ployees—it being understood, of course, that such temporary employees would 
be selected in accordance with Civil Service rules and upon the certificate of the 
Civil Service Commission. 

It is further requested that you advise if the answer to the above question 
is in the affirmative whether it is compulsory that such temporary employees be 
paid not less than $1,900 per annum or whether it is discretionary with the 
department to employ them at a lesser rate. 
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This is a field force established for duty at the offices of post-office inspectors 
in charge of divisions. The duties of these clerks are to perform all varieties 
of office work necessary to assist inspectors in charge in the administration of 
field divisions, and to perform stenographic and other office work for post-office 
inspectors working at division headquarters. From time to time unusual cir- 
cumstances arise necessitating the concentration of an unusual number of post- 
office inspectors at a division headquarters, causing a temporarily increased 
need for clerical personnel at that point. When such unusual conditions subside, 
the previously established allocation of clerical positions between the several 
tield divisions again becomes satisfactory. 

The Department is aware that under some conditions clerks might be di- 
rected to travel from one division headquarters to another for the performance 
of such temporary duties; however, even when such action would be legally 
permissible, it might be more expensive to the Government than to employ 
temporary division headquarters clerks at the point where the unusual work 
temporarily exists, 

It is assumed that if temporary clerks may be employed the number of 
Division Headquarters clerks, including both temporary and permanent clerks, 
will have to be kept within the limitation prescribed by the appropriation act. 


Sections 698 and 699, title 39, U. S. Code, provide as follows: 


Clerks at division headquarters; grades; promotions; transfer of clerks or 
carriers in City Delivery Service to positions of clerks at division headquarters. 
—Clerks at division headquarters of post-office inspectors shall be divided into 
six grades, as follows: 

Grade 1—salary, $1,900; grade 2—salary, $2,000; grade 3—salary, $2,150; 
grade 4—-salary, $2,800; grade 5—salary, $2,450; grade 6—salary, $2,600; and 
there shall be one chief clerk at each division headquarters at a salary of 
$3,000. In the readjustment of grades for clerks at division headquarters to 
conform to the grades herein provided, clerks in each of the grades existing 
on December 31, 1924, shall be included in the grade of the same number herein 
provided. Clerks at division headquarters shall be promoted successively to 
grade 5 at the beginning of the quarter following a year’s satisfactory service 
in the next lower grade and not to exceed 35 per centum of the force to grade 
6 for meritorious service after not less than one year’s service in grade 5, and 
the time served by clerks in their grades on December 31, 1924, shall be in- 
cluded in the year’s service required for promotion in the grades provided 
herein. Whenever in the discretion of the Postmaster General the needs of 
the service require such action, he is authorized to transfer clerks or carriers 
in the City Delivery Service from post offices at which division headquarters 
of post-office inspectors are located to the position of clerk at such division head- 
quarters after passing a noncompetitive examination at a salary not to exceed 
$2,300, After such transfer is made effective clerks so transferred shall be 
eligible for promotion to the grades of salary provided for clerks at division 
headquarters of post-office inspectors. (Feb. 28, 1925, c. 368, § 2, 43 Stat. 1055.) 

Same ; substitutes.—When any clerk in the office of division headquarters in 
the post-office inspection service is absent from duty for any cause other than 
leave with pay allowed by law, the Postmaster General, under such regulations 
as he may prescribe, may authorize the employment of a substitute for such 
work, and payment therefor from the lapsed salary of such absent clerk at a 
rate not to exceed the grade of pay of the clerk absent without pay. (Feb. 28, 
1925, ec. 368, § 2, 43 Stat. 1056.) 


The appropriation act for the Treasury and Post Office Depart- 
ments for the fiscal year 1942, approved May 31, 1941, Public Law 
88, 55 Stat. 229, contains the following item: 

Clerks, division headquarters: For compensation of one hundred and ninety- 
four clerks, at. division headquarters of post-office inspectors, $483,975. 

In the absence of an express provision to the contrary, a lump-sum 
appropriation for personal services is available for both permanent 
and temporary employees. See 14 Comp. Gen. 785, wherein was 
considered an appropriation item available for “personal services.” 
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Whether employees are required to be engaged on a permanent or 
temporary basis is generally a matter of administration. Of course, 
where the employment of personal services is subject to the civil 
service laws and regulations, as would appear to be the situation 
here (second paragraph of your letter, swpra), appointment of tem- 
porary employees is subject to the approval of the Civil Service 
Commission. 

Referring to the question set forth in the second paragraph of 
your letter, you are advised that the appropriation item “Clerks, 
division headquarters” is available for the employment and payment 
of compensation to temporary employees appointed with the approval 
of the Civil Service Commission, and as assumed by you in the last 
paragraph of your letter, the total number of both permanent and 
temporary employees on the roll in the pay status at any one time 
during the current fiscal year may not exceed 194. Compare 20 
Comp. Gen. 935. 

Regarding the second question presented, under the express terms 
of section 698 of title 39, U. S. Code, supra, $1,900 per annum is the 
minimum salary rate of a clerk at division headquarters of post 
office inspectors. There appears nothing in the statute which would 
require the conclusion that said rate is limited to employees engaged 
on a permanent basis. Section 699 of the same title of the Code 
authorizes the employment of substitutes to perform the work of a 
regular employee during his absence on furlough or leave of absence 
without pay at a rate not to exceed the grade of pay of the clerk 
absent without pay under such regulations as the Postmaster General 
may prescribe. Accordingly, you are advised that the salary rate 
of a temporary clerk at division headquarters of post office inspectors 
who is not employed to perform (as a substitute) the work of a 
regular permanent employee may not be less than $1,900 per annum. 


(B-21980) 


PERSONAL SERVICES—PRIVATE CONTRACT V. GOVERNMENT PER- 
SONNEL—STATISTICAL, TABULATING, ETC., SERVICES 


While commercial firms may, under the circumstances, be engaged by the War 
Department to perform certain statistical, tabulating, etc., work involving 
not only the furnishing of specially trained personnel, but also sufficient 
space, supplies, and complicated and special machinery, where the work 
is to be performed in Government space and there is involved exclusively 
or essentially the rendition of personal services, such as typing, sorting, 
filing, indexing, etc., not requiring specialized training, the work should 
be performed by Government personnel. 


Comptroller General Warren to the Secretary of War, November 27, 1941: 
I have your letter of November 21, 1941, as follows: 


It is desired to present for your consideration the following three questions 
arising within this Department wherein the facts and circumstances appear 
to be similar to those considered in decisions of October 28, 1941 (B~21347) 
and October 31, 1941 (B-21497) : 
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(a) In the Civilian Personnel Division, Office of the Secretary of War, it is 
necessary to code, sort, and edit approximately 25,000 Personnel Code Sheets 
against 7,500 fanfold change notices, punch and verify 25,000 Personnel Statis- 
tical Cards, reproduce thereon employee code numbers and mechanically inter- 
pret the cards. This work would require the services of about twenty-five 
experienced employees for two months and the rental of three punching 
machines, type 031, and three verifying machines, type 054. It is very im- 
portant in connection with the mandatory provisions of the Ramspeck Act 
that the proposed work and services be completed not later than December 12, 
1941. Space is not available for installation of the required machines or for 
additional personnel to operate them and perform related duties. Moreover, 
it is not believed it would be possible to secure experienced personnel, or to 
train inexperienced personnel, in time to complete the work by December 12. 
It has been learned that other Government agencies are not in position to 
perform the work and services, but that it can be completed commercially by 
that date. It is therefore desired to invite bids and enter into a contract 
for this work and services, 

(b) In the Office of the Chief of Ordnance it is necessary in connection with 
the national defense program to do considerable posting from transfer posting 
master tapes which are prepared on International business machines, type 405, 
alphabetic accounting machines, to spare parts gontrol cards. The day and 
night shifts of employees now operating the five transfer posting machines have 
been unable to keep the work current incident to the installation of a large num- 
ber of additional cards in connection with new and enlarged activities. Byen 
should space become available for the rental and installation of additional ma- 
chines it would not be possible to secure experienced employees to operate them 
nor to train inexperienced employees in sufficient time to avoid serious delay. 
Other Government agencies which have been contacted are not in position to per- 
form the necessary work and services. It is therefore desired to invite bids and 
enter into a contract for the posting of approximately 350,000 cards which will 
require the services of five operators and the use of five machines with necessary 
materials and supplies for approximately one month. 

(c) In the office of the Quartermaster General, owing to a tremendous in- 
crease of civilian personnel engaged in Quartermaster Corps activities in the 
field there have accumulated a large number of field approved appointments 
which must be posted to appropriate records. It has been physically impossible 
to keep this work current for the reason that while the existing loose-leaf system 
could be used under normal conditions it is not adaptable for use under present 
emergency conditions. Consequently, posting is necessarily awkward and slow, 
and a visible index system must be installed in order to maintain the records 
with the present force of employees. It is not possible to provide additional 
personnel for this work owing to an acute shortage of space. It is also apparent 
that the installation of a visible index system will result in considerable savings 
over the present system. 

It is impracticable to have the work done by employees of other Governmental 
agencies, as it is necessary to keep the records in the office for constant use 
and reference. Should inexperienced employees be added for night duty they 
would require constant supervision, which could only be provided by employees 
wae are ad on day duty and whose services could not be spared for supervisory 
night work. 

It has been ascertained that it would be possible to have the work and 
services performed by a commercial concern which could furnish supervisors 
and employees experienced in the installation and operation of the system 
(ineluding the copying of all necessary data on die-cut cards, such as name, 
title, rate, salary, date position was authorized, name of post, corps area, title 
of appropriation, verification of accuracy, transcription, sorting, filing in proper 
panels and indexing of files in proper sequence, in order that the records can 
be turned over complete and ready for operation). 

It is therefore desired to invite bids and enter into a contract for this work 
and services, which it is estimated can be completed within forty working nights 
by a force of fifty employees working six hours per night, five nights a week. 

Your views are requested as to whether contracts may properly be made for 
the proposed work and services, payable from either the appropriation “Con- 
tingent expenses, War Department, 1942,” or allotments from “Ordnance service 
and supplies, Army, 1942,” or “Pay of the Army, 1942,” made available for con- 
tingent expenses under authority contained in the Military Appropriation Act, 
1942, ouprezed June 30, 1941. Inasmuch as these matters are urgent, an early 
reply be greatly appreciated. 

470350™—42——_-33 
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With respect to questions (a) and (b) thereof it appears that the 
work and services for which it is desired to contract with commercial 
concerns are not such as necessarily must be performed by Govern- 
ment personnel since there is involved not only the furnishing of 
personal services, which under the circumstances involves specially 
trained personnel, but also sufficient space, supplies, and complicated 
and special machinery necessary to the performance of the work. 
Accordingly, in view of the representations in your letter that equip- 
ment, space, and personnel are not available in your Department and 
cannot be made available in time to meet the need for performance 
of the work, and since it is stated that no other Government agencies 
are in a position to perform the work and services, this office will not 
be required to object to your contracting therefor, after advertising 
for competitive bids, as proposed. 

With respect to question (a) it appears the cost of the work con- 
templated thereby properly may be paid from the appropriation 
“Contingent expenses, War Department, 1942” since said appropria- 
tion expressly is available for “other absolutely necessary expenses.” 
The work contemplated by your question (b) appears properly charge- 
able to the appropriation “Ordnance service and supplies, Army, 
1942” since said appropriation expressly is available for “services 
necessary” to the storage, issue, handling, etc., of ordnance material, 
and for “services” in connection with the general work of the Ord- 
nance Department. However, the appropriation “Pay of the Army, 
1942” does not appear to be available for paying the cost of the 
work contemplated by questions (a) and (b) nor does it appear that 

it may be made available therefor by virtue of the provision under 
- the heading “Salaries, War Department” of the Military Appropria- 
tion Act, 1942, approved June 30, 1941, 55 Stat. 389, authorizing the 
Secretary of War to use “any appropriations available for the Mili- 
tary Establishment,” etc. Such authority relates expressly and ex- 
clusively to salaries of “additional personnel at the seat of govern- 
ment and elsewhere” and to “printing and binding, communication 
service, and supplies.” It cannot properly be construed to relate to 
work and services of the character here considered. 

The facts and circumstances in connection with your question (c) 
differ materially from those involved with respect to questions (a) 
and (b). The proposition there discussed appears to involve essen- 
tially, and perhaps exclusively, the rendition of personal services such 
as should be performed by Government personnel, i. e., typing, 
sorting, filing, indexing, etc., and it does not appear that any con- 
siderable specialized training for that purpose is required. Conse- 
quently, no reason appears why the work should not be performed 
by personnel employed by the Government. While it is stated it is 
impossible to provide additional personnel for the purpose owing 
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to an acute shortage of space, it is stated, also, that the work cannot 
be done by other Government agencies because it is necessary to keep 
the records in the War Department. It would appear, therefore, 
that space is available and that under the proposed plan it is con- 
templated the private contractor which would be employed to do 
the work would be required to supply personnel and do the work in 
available space of the War Department. Appropriations of the War 
Department are made available for the purpose of employing per- 
sonnel to perform such services and this office may not authorize the 
entering into of a contract with a private concern for the performance 
of such personal services. 
The questions presented are answered accordingly. 


(B-18257) 


TENNESSEE VALLEY AUTHORITY—APPROPRIATIONS FOR EXPENSES 
AND OBLIGATIONS—METHOD OF MAKING AVAILABLE FOR EX- 
PENDITURE 


The General Accounting Office is not authorized to issue a certificate of settle- 
ment as a basis for direct payment to the Tennessee Valley Authority of 
the moneys appropriated to pay the expenses and obligations of the Author- 
ity, or to approve the advancement of appropriated moneys for its use 
except to a disbursing officer on an accountable warrant. 


Comptroller General Warren to the Chairman, Board of Directors, Tennessee 
Valley Authority, December 1, 1941: 

Reference is made to my telegram of June 24, 1941, to you advising 
that your letter of June 16, 1941, to the Secretary of the Treasury, 
transmitted to this office by the Treasury Department, was received 
here June 23, that I was giving careful consideration to the questions 
involved and, with respect to the immediate need for funds stated in 
your telgram of June 23d—the day your letter was received from 
the Treasury Department—that pending action by the Congress on 
the matter which I presented to it June 2, 1941, I would continue to 
honor requisitions and countersign accountable warrants for the 
advance of appropriated funds to the account of your disbursing 
officer in accordance with the procedure which has been followed ever 
since the Tennessee Valley Authority began its operations about 8 
years ago. 

Your letter of June 16, 1941, to the Secretary of the Treasury, with 
the Commissioner of Accounts’ indorsement thereon dated June 18, 
1941, as transmitted to the Claims Division of this office, is as follows: 

JunNE 16, 1941. 


THe SECRETARY OF THE TREASURY, 
Department of the Treasury, Washington, D. C. 


My Dear Mr. Secretary: The Tennessee Valley Authority hereby requests 
a settlement warrant in the amount of $5,000,000, to be charged against TVA 
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1941 appropriation (Account 6410110) and credited to TVA general checking 
account (Account 95-211). 

This request follows the opinion of the Attorney-General dated June 9, 1941, 
holding that the Authority “is not accountable to the General Accounting 
Office, and that appropriated funds may be made available to it by settlement 
warrant.” 

Respectfully, 
TENNESSEE VALLEY AUTHORITY, 
(Signed) Harcourt A. Morcan, Chairman. 


TREASURY DEPARTMENT, Jtine 18, 1941. 


Respectfully referred to the General Accounting Office for examination and 
settlement; payable from the appropriation 6410110 ““Tennessee Valley Author- 
ity Fund, 1941” (Act April 18, 1940, 54 Stat. 138). Warrant to issue for 
deposit to the general checking account of the Tennessee Valley Authority, 


symbol 95-211. 
(Signed) B. F. Barrer, 
Commissioner of Accounts. 

The letter and endorsement, taken together, poses the question 
whether this office is authorized by law to issue a certificate of settle- 
ment directly in favor of the Tennessee Valley Authority stating 
and certifying that $5,000,000 is due from the United States to the 
Tennessee Valley Authority; that is, that the United States is in- 
debted to the Tennessee Valley Authority in that amount, and that 
such amount is legally payable directly to the Tennessee Valley Au- 
thority from the cited appropriation “Tennessee Valley Authority 
Fund, 1941.” This involves the following questions: Is there a credi- 
tor-debtor relationship between the United States and the Tennessee 
Valley Authority? Can the United States be regarded as the debtor 
of one of its own administrative agencies or establishments, and, if 
so, is an appropriation made to pay the expenses and obligations of 
such agency to be regarded as a debt due such agency in its own 
right? Can the Tennessee Valley Authority have a claim against 
the Government? Did the Congress intend that the amount of the 
cited appropriation should be paid over directly to the Tennessee 
Valley Authority or did it intend that it should be drawn against 
or advanced only to pay the expenses and obligations of the 
Authority ? ; 

In your letter to the Secretary of the Treasury, quoted, supra, 
you cite the opinion of the Attorney General given June 9, 1941, 
taking the view that the Authority “is net accountable to the General 
Accounting Office, and that appropriated funds may be made avail- 
able to it by settlement warrant.” Such opinion apparently re- 
solved the doubts as to accountability in favor of expansion or ex- 
tension of administrative powers as against the legislative power 
over the purse, and it was apparently acsumed that if the Authority 
is exempt from accountability under the Budget and Accounting 
Act, then appropriations made for the payment of the Authority’s 
expenses and obligations legally may be paid directly over to the 
Authority in its own name. But that does not necessarily follow. 
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It depends on whether the Congress has authorized such payments 
or has made appropriations in terms to render them available for 
such direct payments. Article I, Section 9, Clause 7, of the Con- 
stitution ordains that: 


No money shall be drawn from the Treasury, but in Consequence of Appro- 
priations made by Law. 


Section 3678, Revised Statutes, provides: 


All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others, 


The appropriation cited in your letter, under which request was 
made for the direct payment of $5,000,000 to the Tennessee Valley 
Authority, to wit, the “Tennessee Valley Authority Fund, 1941,” was 
made by the Independent Offices Appropriation Act, 1941, Public, 
459, approved April 18, 1940, 54 Stat. 138, in terms as follows: 


That the following sums are appropriated, out of any money in the Treasury 
not otherwise appropriated, for the Dxecutive Office and sundry independent 
executive bureaus, boards, commissions, and offices, for the fiscal year ending 
June 30, 1941, namely: 


* * 2 + * * 
TENNESSEE VALLEY AUTHORITY 


For the purpose of carrying out the provisions of the act entitled “The 
Tennessee Valley Authority Act of 1933,” approved May 18, 1933, as amended 
by the act approved August 31, 1985, and by the act approved July 26, 1939 (16 
U. 8. C., ch. 12a), including the continued construction of Chickamauga Dam; 
Hiwassee Dam; Kentucky Dam at Gilbertsville, Kentucky; Watts Bar Dam; 
and for construction of a dam near Lenoir City, Tennessee, and the acquisition 
of necessary land, the clearing of such land, relocation of highways, and the 
construction or purchase of transmission lines and other facilities, and all 
other necessary works authorized by such Acts, and for printing and binding, 
lawbooks, books of reference, newspapers, periodicals, purchase, maintenance, 
and operation of passenger-carrying vehicles, rents in the District of Columbia 
and elsewhere, and all necessary salaries and expenses connected with the 
organization, operation, and investigations of the Tennessee Valley Authority, 
and for examination of estimates of appropriations and activities in the field, 
$40,000,000: Provided, That this appropriation and any unexpended balance on 
June 30, 1940, in the “Tennessee Valley Authority fund, 1940,” and the receipts 
of the Tennessee Valley Authority from all sources during the fiscal year 1941 
(subject to the provisions of section 26 of the Tennessee Valley Authority Act 
of 1933, as amended), shall be covered into and accounted for as one fund to 
be known as the “Tennessee Valley Authority fund, 1941,” to remain available 
until June 30, 1941, and to be available for the payment of obligations charge- 
able against the “Tennessee Valley Authority fund, 1940.” [Italics supplied.] 


There is nothing in the terms of this appropriation directing, au- 
thorizing, or indicating that the sum appropriated or any part thereof 
should be paid over directly to the Tennessee Valley Authority. On 
the contrary, it is made in the usual form of annual appropriations 
to pay the expenses and obligations of Government establishments. 
It is made “for the fiscal year ending June 30, 1941” and is expressly 
“to remain available until June 30, 1941” and is not “available” be- 
yond that date. The Independent Offices Appropriation Act, 1942, 
Public Law 28, approved April 5, 1941; 55 Stat. 118, making a similar 
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appropriation in the amount of $79,800,000 for the Tennessee Valley 
Authority for the fiscal year ending June 30, 1942, expressly directs 
that “any unexpended balance on June 30, 1941” in the said appropri- 
ation “Tennessee Valley Authority Fund, 1941” shall be covered into 
the “Tennessee Valley Authority Fund, 1942” to remain available 
until June 30, 1942. To pay the balance of the 1941 fund over to the 
Authority in the closing days of the fiscal year would violate this 
express direction that such balance be covered into the 1942 fund. 
It is no answer to say that the 1942 fund is made available for 1941 
fund obligations or that the request may be renewed under the 1942 
fund, because the statute expressly directs that the unexpended bal- 
ance be covered into the 1942 fund, which is expressly made available 
only until June 30, 1942. If the $5,000,000 legally could be paid over 
directly to the Tennessee Valley Authority as requested, then the 
whole appropriation of $79,800,000 made by the said act of April 5, 
1941, likewise could be paid over directly and irrevocably to the 
Tennessee Valley Authority after June 30, 1941, to be used by the 
Authority at any time thereafter without regard to the express limi- 
tation on availability to June 30, 1942. That is to say, the fiscal year 
limitations expressly put on the appropriations by the Congress 
would be meaningless if the amounts appropriated could be paid 
over directly to the Authority for expenditure at any time thereafter. 

The titles “Tennessee Valley Authority fund, 1941” and “Tennessee 
Valley Authority fund, 1942,” expressly provided in the appropria- 
tion acts, are appropriation titles set up on the books of the Treasury 
Department and of this office, and Treasury Department action is 
required to cover the unexpended balance on June 30, 1941, of the 
first such appropriation into the second as directed by statute. Such 
directed action could not be taken if the unexpended balance were 
withdrawn and paid over to the Tennessee Valley Authority. If 
the matter were otherwise doubtful, these fiscal year limitations and 
requirements put on the appropriations by Congress clearly show 
that the Congress did not intend that such appropriations should be 
paid over.directly to the Authority, irrevocably and in its own right, 
as, in effect, was requested in the letter of June 16, 1941. 

Nor do I find elsewhere in the statutes any apparent authority for 
the proposed action. Section 3648, Revised Statutes, provides: 

No advance of public money shall be made in any case whatever * * * It 
shall, however, be lawful, under the special direction of the President, to make 
such advances to the disbursing officers of the Government as may be necessary 
to the faithful and prompt discharge of their respective duties, sna to the ful- 
fillment of the public engagements. * * 

If the requested payment be regarded as an “advance” of public 
money to the Authority, it is expressly prohibited by this statute 
because not to be made to a disbursing officer. However, if such a 
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payment could be regarded as anything other than an advance of pub- 
lic money, prohibited by this statute, it could be regarded only as 
the payment of a claim or debt due from the United States to the 
Authority. I assume it would not seriously be contended that an 
appropriation by the Congress of public money to pay the expenses 
and obligations incurred by a Government agency creates a debt in 
favor of such agency or gives such agency a legal claim against the 
United States for the amount so appropriated. I see no other basis 
for viewing a payment such as was requested as the payment of a 
debt or claim, as distinguished from an advance of public money, 
prohibited by section 3648, Revised Statutes, swpra; and it would be 
anomalous, to say the least, and, so far as I know, unprecedented to 
treat the Government as indebted to one of its own administrative 
establishments, or to recognize such an establishment, an integral part 
of the Government, as a legal claimant against the Government gen- 
erally. The situation would be different, of course, if the statute or 
appropriation expressly directed that certain sums be paid over to 
the agency or certain officers thereof, but that is not the case here. 

What is the statutory authority to withdraw money from the Fed- 
eral Treasury and what is the authority of this office to issue cer- 
tificates as the basis for such withdrawals? Section 305, Revised 
Statutes (taken from the act of September 2, 1789) as amended by 
sections 4 and 11 of the Dockery Act of July 31, 1894, 28 Stat. 205, 
209, and by section 304 of the Budget and Accounting Act of June 
10, 1921, 42 Stat. 24, Title 31, section 147, United States Code, 
provides: 

The Treasurer shall receive and keep the moneys of the United States, and 

disburse the same upon warrants drawn by the Secretary of the Treasury, 
countersigned in the General Accounting Office, and not otherwise. * * 
[Italics supplied. ] 
Thus, since the foundation of the Government, it has been unlawful 
to pay out money from the Federal Treasury except upon warrants 
drawn by the Secretary of the Treasury and countersigned by the 
accounting officers. 

Section 11 of the Dockery Act, 28 Stat. 209, provides: 

Every requisition for an advance of money [to a disbursing officer pursuant 
to section 8648, Revised Statute, supra], before being acted upon by the Secretary 
of the Treasury, shall be sent to the proper Auditor for action thereon as 
required by section twelve of this act. 

All warrants, when authorized by law and signed by the Secretary of the 
Treasury, shall be countersigned by the Comptroller of the Treasury, and all 
warrants for the payment of money shall be accompanied either by the Auditor’s 
certificate, mentioned in section seven of this act, or by the requisition for 
advance of money, * * * [Italics supplied.] 

This provision is absolute, and thus no warrant for payment of 
money from the Treasury lawfully may be honored unless it is coun- 
tersigned in this office (which succeeded to the duties of the Comp- 
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troller of the Treasury and the Auditors) and unless it is accompanied 
either by an approved requisition in the case of advances to dis- 
bursing officers or by the certificate of this office mentioned in said 
section 7 of the Dockery Act. The request for a payment of $5,000,- 
000 to the Tennessee Valley Authority is not a requisition for an 
advance of funds to a disbursing officer, and it necessarily follows, 
therefore, that before such a payment lawfully could be effected the 
warrant therefor would have to be supported by a certificate of this 
office authorized by section 7 of the Dockery Act. What certificates 
has this office legal authority to issue under section 7 of the Dockery 
Act? That section, 28 Stat. 206, 207, insofar as it is here particularly 
material, is as follows: 


Sec. 7. Accounts shall be examined by the Auditors as follows: 


cs ‘* . 7. . . s 

Fifth. The Auditor for the State and other Departments shall receive and 
examine all accounts of salaries and incidental expenses of the offices of the 
Secretary of State, the Attorney General, and the Secretary of Agriculture, and 
of all bureaus and offices under their direction; all accounts relating to all 
other business within the jurisdiction of the Departments of State, Justice, and 
Agriculture; all accounts relating to the diplomatic and consular service, the 
judiciary, United States courts, judgments of United States courts, Executive 
Office, Civil Service Commission, Interstate Commerce Commission, Department 
of Labor, District of Columbia, Fish Commission, Court of Claims and its judg- 
ments, Smithsonian Institution, Territorial governments, the Senate, the House 
of Representatives, the Public Printer, Library of Congress, Botanic Garden, and 
accounts of all boards, commissions, and establishments of the Government not 
within the jurisdiction of any of the Executive Departments. He shall certify 
the balances arising thereon to the Division of Bookkeeping and Warrants, and 
send forthwith a copy of each certificate, according to the character of the 
account, to the Secretary of the Senate, Clerk of the House of Representatives, 
Sergeant at Arms of the House of Representatives, or the chief officer of the 
Executive Department, commission, board, or establishment concerned. [Italics 
supplied. ] 


Under this section this office is required, inter alia, to receive and 
examine “the accounts” of all boards, commissions, and establish- 
ments of the Government not within the jurisdiction of any of the 
Executive Departments, and to “certify the balances arising thereon” 
to the Division of Bookkeeping and Warrants, Treasury Depart- 
ment, and to send a copy of each such certificate to the chief officer 
of the commission, board, or establishment concerned. This is the 
limit of the authority conferred and there is no other authority 
given to this office to issue a certificate in the case of independent 
boards, commissions, and establishments of the Government on which 
the Secretary of the Treasury lawfully may draw a warrant to pay 
money out of the Treasury. The only authority is to examine “the 
accounts” of such commissions, boards, and establishments and to 
certify “the balances arising thereon.” But the very basis for the 
request for direct payment is that this office has no authority to 
receive, examine, and settle the accounts of the Tennessee Valley 
Authority. If this office has no authority to settle the accounts of 
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the. Tennessee Valley Authority, then, obviously, it has no power to 
“certify the balances arising thereon” under said section 7 of the 
Dockery Act. If this office does have authority to settle the accounts 
of the Tennessee Valley Authority, then there can be no basis for a 
request that any part of the amount appropriated be paid directly to 
the Authority instead of being advanced to the Authority’s disbursing 
officer on requisition and accountable warrant as has been done since 
the beginning of the activities of the Tennessee Valley Authority 8 
years ago. 

Nor is the situation helped in this respect by regarding the re- 
quest as a claim against the United States. While section 236, 
Revised Statutes, as amended by section 305 of the Budget and 
Accounting Act, 42 Stat. 24, provides that “All claims and demands 
whatever by the Government of the United States or against it, 
and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and 
adjusted in the General Accounting Office,” the only authority for 
this office to issue certificates of settlement on which claims may be 
paid by Treasury warrants is that contained in said section 7 of 
the Dockery Act. The word “accounts” as used in that section in- 
cludes claims. The accounts arise in the transaction of official busi- 
ness by, and the performance of the official duties of, the different 
departments and establishments, and—for accounting and settlement 
purposes—are accounts of such departments and establishments in 
the sense that they so arise and not in the sense of any creditor- 
debtor relationship between such departments or establishments and 
the Government generally. Amounts due creditors of the United 
States on such accounts may be paid either by disbursing officers— 
from advances of appropriations—on their personal and bonded 
responsibility prior to examination and settlement of the accounts 
by this office, or may be paid as claims upon the certificate of this 
office under section 7 of the Dockery Act, as amended, following exam- 
ination of the accounts by this office. This is shown by the various 
provisions of section 8 of the Dockery Act, 28 Stat. 207, 208, which 
show, also, that the accounting officers are required to construe the 
statutes and to render decisions thereon in settling the accounts and, 
therefore, that the duties of the accounting officers in settling such 
accounts, including claims, are quasi-judicial and not ministerial. 
Said section 8 provides: 

The balances which may from time to time be certified by the Auditors to 
the Division of Bookkeeping and Warrants, or to the Postmaster-General, upon 
the settlements of public accounts, shall be final and conclusive upon the 
Executive Branch of the Government, except that any person whose accounts 
may have been settled, the head of the Executive Department, or of the board, 
commission, or establishment not under the jurisdiction of an Executive De- 


partment, to which the account pertains, or the Comptroller of the Treasury, 
may, within a year, obtain a revision of the said account by the Comptroller 
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of the Treasury, whose decision upon such revision shall be final and con- 
clusive upon the Executive Brunch of ihe Government: Provided, That the 
Secretary of the Treasury may, when in his judgment the interests of the 
Government require it, suspend payment and direct the reexamination of any 
account, 

Upon a certificate by the Comptroller of the Treasury of any differences 
ascertained by him upon revision the Auditor who shall have audited the 
account shall state an account of such differences, and certify it to the Division 
of Bookkeeping and Warrants, except that balances found and accounts stated 
as aforesaid by the Auditor for the Post Office Department for postal revenues 
and expenditures therefrom shall be certified to the Postmaster General. 

Any person accepting payment under a settlement by an Auditor shall be 
thereby precluded from obtaining a revision of such settlement as to any 
items upon which payment is accepted; but nothing in this Act shall prevent 
an Auditor from suspending items in an account in order to obtain further 
evidence or explanations necessary to their settlement. When suspended items 
are finally settled a revision may be had as in the case of the original settle- 
ment. Action upon any account or business shall not be delayed awaiting 
applications for revision: Provided, That the Secretary of the Treasury shall 
make regulations fixing the time which shall expire before a warrant is issued 
in payment of an account certified as provided im sections seven and eight 
of this act. 

The Auditors shall, under the direction of the Comptroller of the Treasury, 
preserve, with their vouchers and certificates, all accounts which have been 
finally adjusted. 

All decisions by Auditors making an original construction or modifying an 
existing construction of statutes shall be forthwith reported to the Comptroller 
of the Treasury, and items in any account affected by such decisions shall 
be suspended and payment thereof withheld until the Comptroller of the Treas- 
ury shall approve, disapprove, or modify such decisions and certify his actions 
to the Auditor. All decisions made by the Comptroller of the Treasury under 
this Act shall be forthwith transmitted to the Auditor or Auditors whose 
duties are affected thereby. 

Disbursing officers, or the head of any Executive Department, or other 
establishment not under any of the Executive Departments, may apply for 
and the Comptroller of the Treasury shall render his decision upon any ques- 
tion involving a payment to be made by them or under them, which decision, 
when rendered, shall govern the Auditor and the Comptroller of the Treasury 
in passing upon the account containing said disbursement. [Italics supplied. ] 


’ This section speaks of “any person” whose accounts have been 
settled, and to the head of the department, board, commission, or 
establishment “to which the account pertains.” It speaks of “Any 
person accepting payment under a settlement” and of payments to be 
made “by” or “under” disbursing officers or the head of any depart- 
ment or establishment. These terms, as well as the whole context of 
sections 7 and 8, show that payments may be made either before or 
after settlement of the account, and that the “accounts” to be settled, 
and on which payments are to be made, are accounts pertaining to 
such departments and establishments in connection with persons 
having financial relations with such departments and establishments, 
and not in any sense contemplating a debtor-creditor relationship—or 
“accounts”—between such departments or establishments and the 
Government, generally as separate entities. If this view needed 
any support it would be found in the context of section 277, Revised 
Statutes, which section was largely superseded by section 7 of the 
Dockery Act, stating the duties of the different Auditors and refer- 
ring to the various accounts to be settled as accounts “accruing in” 
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or accounts “arising in” the different departments. It is further 
supported by ‘section 22 of the Dockery Act, 28 Stat. 210, requiring 
a “proper administrative examination” by the several departments 
and establishments of all “accounts sent to them” before their trans- 
mission to the accounting officer, and by the requirements of section 
14 of the same act providing that in the case of claims presented to 
an Auditor which have not had an administrative examination, “the 
Auditor shall cause them to be examined by two of his subordinates 
independently of each other.” These provisions show that the char- 
acter of accounts, including claims, contemplated by the act are those 
which are subject to administrative examination by the several 
departments and establishments; and, as a claimant would not be © 
authorized to examine his own claim, this necessarily excludes any 
idea of any such department or establishment having in its own 
right and name an account with, or claim against, the Government 
generally which would be cognizable as an account within the con- 
templation of section 7 of the act, which section; as stated above, is 
the sole authority for this office to issue certificates of settlement as 
a basis for the payment of money from the Treasury. The latter 
provision emphasizes, also, the quasi-judicial character of the duties 
of this office in the settlement of claims—and particularly those 
which are submitted without an administrative examination of the 
department or establishment where the account arose, requiring in 
such cases that the claim be examined by two subordinates independ- 
ently of each other. Such claims must be examined both as to the 
facts and the applicable law, and the provision requiring that the 
claim be passed on by two examiners independently of each other 
would be meaningless if the settlement of such claims were merely 
ministerial. 
Having explored these various phases of the matter in view of 
the unprecedented character of the request, I think you may agree 
that irrespective of any question as to accountability under the 
Budget and Accounting Act, the fact remains that the Congress has 
not directed that any money be paid over to the Authority in its own 
name, nor has it made any appropriation of public funds to make any 
such payment, nor has it authorized this office, expressly or by 
necessary implication by general law or particular statute, to issue 
any certificate on which the Secretary of the Treasury lawfully 
could draw a warrant for a direct payment to the Tennessee Valley 
Authority as requested. That is, assuming for present purposes 
that the Authority was, under the law as it existed prior to Novem- 
ber 21, 1941, exempt from accountability under the Budget and 
Accounting Act, nevertheless, the Congress has provided no funds 
for direct payment to the Authority, nor any administrative 
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machinery for making any such payment. The matter may be illus- 
trated by the following supposition: The United States by the pur- 
chase of stock or otherwise might acquire “control” of some private 
corporation, say the United States Steel Corporation. That would not 
change the legal status of such corporation and it would continue, of 
course, as a separate corporate entity and would not be subject 
to the Budget and Accounting Act. The Congress might neverthe- 
less make appropriations for the payment of certain expenses and 
obligations of such corporation. But unless the Congress expressly 
so directed, the amount of such appropriations would not be paid 
over directly to the Steel Corporation as a claimant against, or as a 
creditor of, the Government. It would be retained in the Treasury 
or advanced to a disbursing officer to pay the particular expenses and 
obligations for which it was appropriated upon a proper showing 
that such expenses and obligations had been incurred; and, so far as 
such appropriation would be concerned, the acquittances would run 
to the United States and not to the Corporation. To pay such funds 
directly over to the Corporation, where they might or might not be 
used for the purpose specified, would be an unlawful diversion of 
the funds, and the issuance by the accounting officers of a certificate 
as a basis for any such payment would be a patent violation of their 
duties. This shows that a corporate status and exemption from 
accountability under the Budget and Accounting Act do not deter- 
mine whether a corporation is entitled to have appropriated funds 
paid over directly to it. That depends on whether the Congress has 
directed that such payments be made or has made appropriations for 
that purpose. I do not find that Congress has done either with 
respect to the Tennessee Valley Authority. On the contrary, the 
appropriations involved are made on an annual basis with fiscal 
year limitations the same as for other Government departments and 
establishments—specifying the purposes for which and the period 
within which the appropriations are to be used. 

Consequently, I am constrained to hold that, even prior to the 
enactment of Public Law 306, approved November 21, 1941, 55 Stat. 
775, there was no authority in this office to issue a certificate of 
settlement in favor of the Tennessee Valley Authority, or to approve 
the advancement of appropriated moneys for its use except to a dis- 
bursing officer on an accountable warrant as heretofore. 
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(B-20921) 


RENTAL ALLOWANCE—NAVY OFFICERS ATTACHED TO VESSELS 
COMMISSIONED IN ORDINARY 


Navy officers, without dependents, who are ordered to duty in connection with 
the conversion and fitting out of a vessel commissioned in ordinary “and 
on board when commissioned” and whose orders do not indicate that shore 
duty is to be performed are on “sea duty” within the meaning of section 
6 of the act of June 10, 1922, during the period of such conversion and 
fitting out, and, therefore, are not entitled to rental allowance, even though 
no suitabie quarters are available on board ship and the officers are not 
furnished quarters on shore. 21 Comp. Gen. 60, distinguished. 


Assistant Comptroller General Elliott to the Secretary of the Navy, December 
1, 1941: 


There has been considered your letter dated September 30, 1941, 
as follows: 


There is forwarded herewith a letter from the Commanding Officer, U. 8S. S. 
Zeitlin, dated August 19, 1941, with endorsements thereon, relative to the rental 
allowance status of bachelor officers ordered to duty in connection with the 
conversion and fitting out of that vessel. 

Your decision is requested as to whether officers, without dependents, ordered 
to aquired vessels for duty in connection with fitting out, or conversion and 
fitting out, and on board such vessels when placed in commission, as distin- 
guished from full commission, are entitled to rental allowance for the period 
intervening between the date the vessel is commissioned in ordinary and the. 
date the vessel is placed in full commission, provided the quarters aboard ship 
are not habitable and that the officers concerned have not been assigned or 
voluntarily occupy Government owned quarters or quarters hired for them at 
Government expense. 


Accompanying the above letter is a letter from the commanding 
officer of the U. S. S. Zeitlin, dated August 19, 1941, as follows: 


Subject: Right to rental allowance in case of bachelor officers ordered for duty 
in connection with the conversion of the U. 8. S. Zeilin and on board that 
vessel when placed in commission. ' 


Enelosare : (A) Original orders of Lieut. (jg.) Mac R. McCulloch, E-M, U. 8. 


1,. Decision is requested as to whether Lieut. (jg.) Mac R, McCulloch, E-M, 
U. 8. N..R. is entitled to be credited with rental allowance from October 4, 1940, 
inclusive, until such time as quarters become available or until this vessel is 
placed in full commission, whichever date is first. 

2. The orders of Lieut. McCulloch direct him to rt fo the Comdt., 13th 
Naval District for active duty in connection with the fitting out of the U. 8. 8. 
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6. Lieutenant McCulloch is a bachelor officer without dependents. No suitable 
quarters. are available on board this vessel, in buildings ashore, on receiving 
ships, or other vessels in this district, for officers attached to this vessel. The 
casein which decision was rendered, July 24,1941, and the case of Lieutenant 
McCulloch are parallel, except for the word “full” ahead of commission. 

In 21 Comp. Gen. 60, it was held that under the circumstances 
related therein a Navy officer, without dependents, who was engaged 
under: orders in connection with the conversion and fitting out of a 
vessel commissioned in ordinary and whose orders assigned him to 
duty on board that vessel when placed in full commission, was not on 
sea duty during the period prior to full commission of the vessel. The 
facts of the situation were not entirely clear and the conclusion reached 
in that case was influenced by the fact that the orders appeared to 
require two duties; that is, shore duty in connection with the conver- 
sion and fitting out of the vessel and sea duty after the vessel was 
placed. in full commission. The orders there instructed the officer to 
report to the Supervisor of Shipbuilding, Alabama Drydock and 
Shipbuilding Co., and it was pursuant to the third indorsement, to 
such orders from the assistant district material officer, Mobile, Ala., 
that he reported to the commanding officer of the U. S. S. Kilauea 
for duty. 

The original orders of Lt. (Jr.Gr.) Mac R. McCulloch, E-M, 
U.S. NY R., listed as an enclosure in the commanding officer’s letter 
quoted above, did not accompany your request for decision but records 
in this office disclose the following order dated September 28, 1940, to 
Lieutenant, McCulloch from the Chief of the Bureau of Navigation: 
Shbject : Active duty with full pay and allowances—chargeable against appro- 

priation, “Pay, Subsistence and Transportation of Naval Personnel.” 
References: (a) Executive Order of September 8, 1939 

(b) Naval Appropriation Act for current fiscal year. 


Enclosures: (A) Affidavit re pension or disability allowance. 
(B) N. Nov. 17 : 

1. Subject to your consent and to the execution of Enclosure (A), and in ac- 
cordance with the authority contained in references (a) and (b), you will proceed 
for physical examination as directed in first endorsement hereon. If found not 
physically qualified, you will proceed to your home and consider further direc- 
tions herein cancelled. In this event, or if you do not consent to this duty, 
return these orders to the Bureau of Navigation, via the Commandant. If found 
ae qualified, you will proceed and report for active duty as indicated 

ow. 

To Seattle, Washington, and to the Commandant Thirteenth Naval District, for 
active duty in connection with the fitting out of the U. 8. S. Zeilin and on board 
when commissioned. 


Indorsements on the order disclosed that Lieutenant McCulloch 
was examined and found physically qualified for active duty and that 
he reported to the commanding officer; U. 8. S. Zeitlin and was assigned 
to duty on October 4, 1940, Your request for decision is dated a year 
after the date of the officer’s orders and it is indicated that the U.S. 8. 
Zeilin. would probably be placed in full commission on or about Sep- 
tember 30, 1941—the date-of your request. Apparently the duty in 
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connection with the conversion of the vessel has now been completed 
and the officers who performed such duty have been paid therefor. 

Navy Directories, November 1, 1940, and April 1, 1941, list the 
U. S. S.. Zeitlin (ex-President Jackon) with address as Seattle. 

The orders issued to Lieutenant McCulloch disclose that he was to 
report for active duty in connection with the fitting out of the vessel 
which at that time was commissioned in ordinary “and on board when 
commissioned.” ‘This language is not clear since it appears that a 
vessel “in commission in ordinary” has a status of a vessel in com- 
mission. See title 635, U. S. Navy Regulations, 1920. However, it is 
evident that the officer was attached to the U. 8. S. Zeilin for duty 
and in view of the conclusion reached whether or not the vessel was 
in commission is not material. 

Section 6 of the act of June 10, 1922, as amended by section 2 of 
the act of May 31, 1924, 43 Stat. 250, provides for payment of rental 
allowance.. The fourth paragraph of the amendment is as follows: 

No rental allowance shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer with or without dependents is 
assigned as quarters at his permanent station the number of rooms provided 
by law for an officer of his rank or a less number of rooms in any particular 
case wherein, in the judgment of competent superior authority of the service 


concerned, a less number of rooms would be adequate for the occupancy of the 
officer and his dependents. 


Section 21 of the same act, 42 Stat. 633, provides— 


That nothing in this Act shall operate to change in any. way existing laws, 
or regulations made in pursuance of law, Werere * * allowances in 
kind for quarters, heat, and light for officers * 

Section 1571, Revised Statutes, as amended by the act of May 11, 
1928, 45 Stat. 498, provides— 

No service shall be regarded as sea service except such as shall be performed 
at sea, under the orders of a Department and in vessels employed by authority 
of law: Provided, That when officers are assigned to airships on duty requiring 
them to participate regularly and frequently in aerial flights the Secretary of 
the Navy shall determine and certify whether or not, in his judgment, the 
service to be performed is equivalent to sea duty. If such service is thus de- 
termined to be equivalent to sea duty, it shall be considered to be actual sea 
service on sea-going ships for all purposes. 

“Sea duty” as used in section 6 of the act of June 10, 1922, as 
amended, and “sea service” and “sea duty” as used in the above 
quoted section of the Revised Statutes are one and the same thing. 
The terms are used interchangeably in the 1928 amendment to section 
1571, Revised Statutes. Such section prior to its amendment was 
interpreted by the courts on numerous occasions. In Wyckoff v. 
United States, 34 Ct. Cls. 288, it was held that in order to come 
within the phrase “at sea” it is not necessary that the vessel shall 
be upon the high seas. It is enough that she is water-borne even 
if at anchor in a bay, or port, or harbor and not in condition pres- 
ently to go to sea. The service involved in this case was performed 
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on a vessel not in commission but for the ship to be in commission 
was no more essential than that it should be employed in navigation. 
See also United ‘States v. Seymonds, 120 U. S. 46; United States v. 
Bishop, 120 U.S. 51; United Statesv. Strong, 125 U. S. 656; United 
States v. Engard, 196 U. S. 511; 19 Comp. Gen. 370. In United 
States v. Barnette, 165 U. 8. 174, it is stated that to constitute sea 
service three things, and three only, are necessary. The service must 
be performed “at sea,” “under orders of a Department” and “in 
vessels employed by authority of law.” It is evident that the duty 
performed by Lieutenant McCulloch was under orders of a depart- 
ment and it is equally evident that such duty was performed on a 
vessel employed by authority of law. 

The orders addressed to Lieutenant McCulloch do not indicate 
that shore duty was to be performed. All the duty appears to have 
been on the vessel to which he was attached. It is reportéd that no 
suitable quarters were available on board the vessel or vessels in the 
vicinity or in Government-owned buildings ashore for Lieutenant 
McCulloch or other officers similarly situated, but the fact that suit- 
able space is not available on board for quarters is not in itself deter- 
minative of the question as to whether or not certain service is sea 
duty within the meaning of the statute. For several years provision 
has been made in the annual appropriation acts for the Navy Depart- 
ment for “hire of quarters for officers and enlisted men on sea duty at 
such times as they may be deprived of their quarters on board ship 
due to repairs or other conditions which may render them uninhabi- 
table.” For example, see the appropriation act making appropria- 
tion for the Navy Department and the naval service for the fiscal 
year ending June 30, 1941, under the heading “Bureau of Supplies and 
- Accounts,” 54 Stat. 274. These provisions clearly recognize that an 
officer may be on sea duty while the vessel to which he is attached is 
undergoing repairs or is otherwise in such condition as not to permit 
the oceupaney of quarters on board. 

In view of the foregoing it is concluded that Lieutenant McCul- 
loch, as well as other officers performing duties under like condition 
were on sea duty during the period they performed duty in connec- 
tion with the conversion and fitting out of a vessel commissioned in 
ordinary and such officers without dependents are not entitled to 
rental allowance. If the assumptions on which the decision of July 
24, 1941, 21 Comp. Gen. 60, was based were not correct and the facts 
in that case were similar to the facts of this case, that decision will 
not hereafter be followed. 





DECISIONS OF THE COMPTROLLER GENERAL 503 


(B-21026) 


TRANSPORTATION—TRANSIT PRIVILEGES AND LAND-GRANT DEDUC- 
TIONS—CONTROLLING EFFECT OF MILITARY OR NAVAL USE 
NATURE OF IN-BOUND MOVEMENT 


Where the bill of lading covering the in-bound movement of Government pro- 
perty for storage in transit is certified as covering military or naval prop- 
erty moving for military or naval and not for civil use, rail transportation 
charges on such in-bound movement are subject to the land-grant-deduction 
requirements of section 321 of the Transportation Act of 1940 even though 
it is uncertain whether the property will ultimately be used for “military or 
naval” or for “civil” purposes. . 


Assistant Comptroller General Elliott to A. F. Cleveland, Vice President, Asso- 
ciation of American Railroads, December 1, 1941: 


Reference is made to your letter of October 7, 1941, file 2132-2, 
which reads as follows: 


My attention has been called to a movement of manila fibers from San 
Francisco, California, to Des Moines, Iowa, imported from the Philippine 
Islands toe be stored in transit at Des Moines and later moved into the point 
at which it is to be finally used. 

A specific movement is covered by government bill of lading No. TO3ps—159 
from Strategic Materials Section, U. S. Treasury Department, Procurement Di- 
vision, Washington, D. C., appropriation chargeable to the Strategic & Critical 
Materials, Proc. Div., Act of June 7, 1939, shipped by State Procurement Office 
for California, consigned to procurement Division, Procurement Dept., care 
of White Line Transfer & Storage Co., Des Moines, Iowa. The bill of lading 
carries endorsement “For storage in transit at Des Moines, Iowa. Military 
or naval property of the United States moving for military or naval use and 
not for civil use.” 

We are advised that the railroads have published a storage-in-transit arrange- 
ment at Des Moines to take care of this movement providing for a through 
rate from San Francisco to final destination when shipments move from the 
transit point. d 

It is our understanding that it is probable that a very large proportion of 
this manila fiber will be used by the Navy and, therefore, will be entitled to 
land-grant’ deductions under Section 321 of the Transportation Act of 1940, but 
it is by no means certain that this will be the case and in the event this fiber 
should remain in storage until after the present emergency is over it may be used 
for commercial and not military purposes. 

The final charges which will be assessed when the shipments move from 
the storage point will be based upon a through rate from San Francisco to 
final destination, and in the event the out-bound shipments should be used 
for military or naval purposes then the through rate could then properly be 
readjusted to take in consideration the proper land grant deductions. It would 
seem to us, however, that in view of the uncertainty of the final use to which 
this product will be put, that the charges on the inbound shipments into the 
transit point should be based upon the commercial rate as the government would 
be in a position to secure the benefit of land grant deductions if properly 
applicable when the final use of the commodity is determined. 

I shall appreciate it if you will give this matter consideration as promptly as 
possible as the traffic is moving in considerable volumes. 


The shipment covered by bill of lading No. TO3ps—159, to which 
you refer, appears to have been tendered on June 16, 1941, to the 
Western Pacific Railroad Co. at San Francisco, Calif., by the United 
States Treasury Department, State Procurement Office for California, 
for transportation thence to Des Moines, Iowa, via “WP DRGW MP 
CGW,” and to have been delivered at Des Moines to the Procurement 

470850™—42-_34 
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Division, Treasury Department, by the Chicago Great Western Ry. 
Co. on June 24, 1941. The delivering carrier presented its bill No. 
F-213-A for the transportation charges which reflected deductions 
account of land grant and was so paid by G, F. Allen, chief dis- 
bursing officer, on voucher No. 597602, September 30, 1941. The 
bill of lading bore the following notation— 

FOR STORAGE IN TRANSIT AT DES MOINES, IOWA. MILITARY OR 
NAVAL PROPERTY OF THE UNITED STATES MOVING FOR MILITARY 
OR NAVAL USE, AND NOT FOR CIVIL USE. THIS MATERIAL WAS 
TRANSPORTED FROM THE PHILIPPINE ISLANDS ON SS PRBS. FILL- 
MORE entered at this port June 13, 1941. 

It appears that storage in transit at Des Moines, Iowa, as author- 
ized in item No. 4240-C of supplement No. 21 to tariff No. 50-E, 
I. C. C. No. 5521, of the Chicago Great Western Ry. Co.—being a 
reissue of item 4240—B, published in supplement No. 16 to that tariff— 
with respect to“Freight from * * * PhilippineIslands * * * 
reaching United States or Canada through Pacific coast ports of 
entry,” is subject to the requirement that all charges inbound to the 
point of storage must be collected “on basis of the rates in effect on 
date of shipment from Pacific Coast port of entry to the storage 
point.” and to the provisions, among others, that— 

(e) No storage room will be provided by the carriers, nor will the carriers 
assume storage charges, insurance premiums or other expense which might be 
incurred while the freight is in the custody of the warehouse company. 

(f) When the Goods are stored under this rule in warehouses not operated 
by the carrier, the custody and possession of the goods shall be that of the con- 
signee or owner. 


(g) The time limit for transit privileges is twelve (12) months from the 
date of the freight bill covering the inbeund shipment * * 


It is apparent from the foregoing that payment for the inbound 
service is required to be made on the basis of treating the shipment 
into the storage, or transit, point as being a completed transportation 
service. Whether the shipment is/or is not, in fact, thereafter 
reshipped from the storage point, pursuant to the authorizations and 
in conformity with the provisions of pertinent transit tariffs, is 
without, effect upon the amount of the transportation charges re- 
quired commercially to be paid upon completion of the inbound serv- 
ice to the storage point. In this situation there are for application, 
when the material comprising the inbound shipment consists of “mili- 
tary or naval property of the United States moving for military or 
naval and not for civil use,” within the meaning of section 321 of 
the Transportation Act of 1940, 54 Stat. 898, 954, the requirements of 
the act of June 7, 1924, 43 Stat. 486, providing: 

* * * ‘That hereafter payment shall be made at such rates as the Sec- 
retary of War shall deem just and reasonable and shall not exceed 50 per 
centum of the full amount of compensation, computed on the basis of the tariff 
or lower special rates for like transportation performed for the public at large, 


for the transportation of property or troops of the United States over any 
railroad which under land-grant Acts was aided in its construction by a grant 
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of land on condition that said railroad shall be and remain a public highway 
for the use of the United States, and for which adjustment. of compensation is 
required in accordance with decisions of the Supreme Court construing such 
land-grant Acts, or over any railroad which was aided in its construction by 
a grant of land on condition that such railroad should be a post route and 
military road, subject to such regulations as Congress may impose restricting 
the charge for such Government transportation, and such payment shall be ac- 
cepted as in full for all demands for such service. 

The possibility that contrary to the currently noted purpose as 
expressly stated in an administrative certification upon the bill of 
lading covering the inbound service, the property here concerned 
may ultimately be put to a different use, not military or naval in 
character, would afford no sufficient basis, in view of the present 
record, for failing to. make deduction for land grant, as provided in 
the cited statutes from the charges as required to be paid commer- 
cially for the inbound service. Whether on reshipment the use or 
purpose then intended to be served may be “military or naval,” on 
the one hand, or “civil,” on the other, does not change the fact that 
for the movement into the storage point the bill of lading here con- 
cerned is certified as covering military or naval property, moving 
for military or naval and not for civil use. The present record, 
therefore, as to this inbound shipment brings the transaction ex- 
pressly within the requirements of section 321 of the Transportation 
Act of 1940, 54 Stat. 898, 954, for deduction for land grant and on 


the basis of the facts so indicated payment at other than the land- 
grant rates for the inbound service would not be authorized. 

Concerning the reshipment of this property, if and when made, 
the charges therefor will be for computation in conformity with the 
circumstances then prevailing, considered in connection with the 
payment of inbound charges. 


(B-17735) 


TRAVELING EXPENSES—AIR TRAVEL—DELAYS INCIDENT TO MODE 
OF TRAVEL 


If an officer’s orders direct travel by air, without troops, from a point in the 
United States to an ultimate destination outside the United States, and 
prescribe reimbursement as for suclr travel, a delay incident to mode of 
travel at port of embarkation for the overseas portion of the journey 
would not affect the officer’s travel status so as to deny reimbursement of 
actual traveling expenses or per diem in lieu thereof. 


Assistant Comptroller General Elliott to the Secretary of the Navy, December 
2, 1941: 


I have your letter of November 18, 1941, as follows: 


Reference is made to the letter of the Assistant Comptroller General of the 
United States to the Director, Bureau of the Budget, dated June 26, 1941, 
B~-17735, setting forth the Assistant Comptroller General’s comments and recom- 
mendation on the draft of a proposed bill initiated by the Navy Department 
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“To provide for the reimbursement of officers for expenses incurred during delay 
incident to mode of travel.” 

In the Assistant Comptroller General’s comments on this proposed legislation 
it is stated, in part, as follows: 

“This office does not appear to have had before it for decision for per diem 
purposes, the travel stutus of an officer during a period of delay at port 
of embarkation in a situation where his orders directed commercial air travel 
without troops, from a point in the United States to such port of embarkation 
and travel hy the same means of transportation to a foreign country. * * *” 

In connection with the above quoted statement, your decison is requested on 
the specific question as to whether officers may be paid per diem or actual 
expenses for periods of unavoidable delay at port of embarkation where they 
are traveling under orders without troops by air from a point in the United 
States to an ultimate destination outside of the United States. 

The subject of the report to the Director, Bureau of the Budget, 
dated June 26, 1941, referred to in the first paragraph of your letter, 
was a bill proposed by the Navy Department to reimburse officers of 
the Navy and Marine Corps for actual expenses not to exceed $7 per 
day during periods of delays incident to mode of travel without 
any defined limitation and in illustration of the necessity for such 
legislation an extreme case was given where a delay of 10 days elapsed 
between the time of arrival of the traveler at New York and the 
time he was finally able to leave New York for London, due to motor 
trouble of a Clipper plane and adverse weather conditions. The 
status of the officer prior to arrival at New York; the nature of his 
orders and the directions which may have been contained therein as 
to the method of travel were not even suggested, and it was pointed 
out that the status of the traveler could possibly have been such that 
even allowing for the 10-day delay at New York he would have been 
put to no personal expense incident to travel between the terminal 
points of the journey. As was pointed out in the report of June 26, 
1941, that situation could have arisen and undoubtedly does arise 
where an officer in a mileage status elects to travel by commercial 
air line over a journey of considerable distance. 

Your present question relates to travel by air of an officer not in 
a mileage status, but who by competent orders is directed to proceed 
by air from a point within, to a destination outside the United States. 

Section 204 (c) of the act of June 23, 1938, 52 Stat. 988, 984, 
provides : 

Travel by personnel of the United States Government on commercial aircraft, 
domestic or foreign, including travel between airports and centers of population 
or posts of duty when incidental to travel on commercial aircraft, shall be 
allowed at public expense when authorized or approved by competent authority, 
and transportation requests for such travel may be issued upon such authoriza- 


tions. Such expense shall be allowed without regard to comparative costs of 
transportation by aircraft with other modes of transportation. 


In 18 Comp. Gen. 256, it was held: 


An Army officer ordered to travel by commercial aircraft with transportation 
furnished on Government transportation request under the provisions of section 
204 (c) of the act of June 23, 1938, 52 Stat. 983, is not entitled to mileage, with 
deductions for transportation furnished, but to actual expenses, or per diem 
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in lieu thereof, under and within the limitations of the act of March 2, 1931, 
46 Stat. 1461. 


If by unavoidable delay is meant delay due to mode of travel, the 
travel by air from a point in the United States to an ultimate destina- 
tion outside the United States would constitute a continuous journey 
by air; and if the orders direct travel by air, without troops, and 
prescribe reimbursement as for such travel, the delay incident to 
mode of travel at port of embarkation for the overseas portion of the 
journey would not affect the travel status so as to deny reimbursement 
of actual travel expenses or per diem in lieu thereof, whichever 
method of reimbursement may have been authorized as prescribed 
by the act of March 2, 1931, 46 Stat. 1461. 


(B-20763) 


PRIVATE PROPERTY DAMAGE—CAUSED BY NEGLIGENCE OF EM- 
PLOYEE DRIVING PRIVATELY OWNED VEHICLE ON A MILEAGE 
REIMBURSEMENT BASIS—GOVERNMENT LIABILITY 


There is no liability upon the Government under substantive rules of law for 
damage to private property caused by the negligent operation of a privately- 
owned automobile while being used on a mileage basis by an employee 
authorized to so travel in connection with Government business, and, there- 
fore, a claim for such damage may not be considered under a statutory 
provision authorizing administrative settlement of claims on account of 
private property damage resulting from the negligence of employees acting 
within the scope of their employment, 


Comptroller General Warren to the Federal Security Administrator, December 
2, 1941: 


Reference is made to your letter of September 25, 1941, as follows: 


Under paragraph 19 of the National Youth Administration Appropriation Act 
of 1941 [approved June 26, 1940, 54 Stat. 593], the National Youth Administrator, 
subject to the approval of the Federal Security Administrator, is authorized to 
consider, ascertain, adjust, determine, and pay from the appropriations made 
in paragraph 1 of the act any claim, not in excess of $500, arising out of its 
operations on account of damage to or loss of privately owned property caused 
by the negligence of any employee of the National Youth Administration, while 
acting within the scope of his employment. 

The National Youth Administrator has before him for consideration a claim 
for damage to a privately owned truck arising out of an accident caused by 
the negligence of an employee of the National Youth Administration, while 
acting within the scope of his employment. At the time of the accident the 
aforesaid employee was traveling in his privately owned automobile on a 
mileage basis under a travel authorization properly issued in accordance with 
paragraph 12 (a) of the Standardized Government Travel Regulations. 

The National Youth Administrator has requested, therefore, that your de- 
cision be solicited on the question whether a claim of this type is for considera- 
tion under paragraph 19 of the act referred to above, and if otherwise proper, 
whether such claim may be paid from the appropriation made under that act. 


The statutory provision in question, 54 Stat. 593, reads as follows: 


The National Youth Administrator, subject to the approval of the Federal 
Security Administrator, is authorized to consider, ascertain, adjust, determine, 
and pay from the appropriation in paragraph 1 any claim arising out of 
operations thereunder accruing after June 30, 1940, on account of damage to, 
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or loss of, privately owned property caused by the negligence of any employee 
of the National Youth Administration, while acting within the seope of his 
employment. No claim shall be considered hereunder which is in excess of 
$500 or which is not presented in writing within one year from the date of 
accrual thereof. Acceptance by a claimant of the amount allowed on account 
of his claim shall be deemed to be in full settlement thereof, and the action 
upon such claim so accepted by the claimant shall be conclusive. 

It is the general understanding that the purpose of the statute 
quoted, as well as of certain related acts, was to provide a process 
for the settlement—within the limits of the statute—of claims sound- 
ing in tort wherein liability of the Government under substantive 
rules of law is not enforceable because of the sovereign immunity te 
suit in such matters. 19 Comp. Gen. 503; 21 zd. 341 (B-20680, Octo- 
ber 17, 1941) ; 21 ¢d. 411 (B-19298, November 4, 1941) ; 38 Ops. Atty. 
Gen. 514; Carver v. Haynes (D. C., Calif., 1941) 27 F. Supp. 607. 
Therefore, the test for application in the case you submit may be 
said to be whether the relationship between the Government and an 
employee of the National Youth Administration is such as to result 
in a liability for the negligent acts of the employee in the cireum- 
stances recited. 

The decided cases upon the same question with respect to private 
employment are very numerous, and may be found collected in the 
annotations at 57 A. L. R. 739; 60 id. 1163; 87 id. 787; 112 id. 920, 
and the later cases referring thereto. In the greater number of cases, 
the decision appears to be that, in the typical private employment 
relationship, the employer is liable, if the travel at the moment of the 
accident was within the scope of the employment, and the use of 
the employee’s car was authorized. 5 American Jurisprudence 728-9. 
That conclusion, however, does not follow automatically, but is the 
result of various incidents of the particular relationship in question, 
which must be developed and proved in every case. See Moore 
Handley Hardware Co. v. Williams (Ala., 1989) 189 So. 757; Darner 
v. Colby (Ill., 1941) 31 N. E. (2d) 950; Dr. Pepper Bottling Co. of 
Ky. v. Haselip (Ky., 1940) 144 S. W. (2d) 798, where the Court re- 
marked, “To hold a master liable whenever a servant does something 
in his behalf would be an unreasonable rule * * *.” In Kennedy 
v. American National Insurance Co. (Tex. 1937) 107 S. W. (2d) 364, 
112 A. L. R. 916, the Court quoted from the case John Wesolowski, 
Jr. v. John Hancock Mutual Life Insurance Co. (Penn., 1932) 162 
At. 166, 87 A. L. R. 783, as follows: 

To hold a master legally responsible for the act of a servant who is engaged 
in furthering his master’s business and who while doing so negligently uses 
some instrumentality that carries him from place to place, it must either be 
proved that the master exercises actual or potential control over that instru- 
mentality, or the use of the instrumentality at the time and place of the act 
complained of must be of such vital importance in furthering the business of 


the master that the latter’s actual or potential control of it at that time and 
place may reasonably be inferred * * * 
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Negligence in the conduct of another will not be imputed to a party if he 
neither authorized such conduct, nor participated therein, nor had the right 
or power to control it. 


and the Pennsylvania court added: 


* * * In the case before us the defendant had no control over Adams’ car. 
It was in no position to require him to use it, for the use of his car was no 
part of his contract of service. It could not direct him when, where, or how 
to drive his car. It had no more control of Adams’ car in which he trans- 
ported himself than it had of the shoes he vsed in walking from patron to 
patron. The employer was indifferent as to whether Adams walked, rode a 
bicycle, or operated a motorcar to reach the people with whom he transacted 
business. If Adams had chosen to walk from person to person with whom he 
had his employer’s business to transact and in walking he had negligently 
knocked over and injured another pedestrian, it could not reasonably be con- 
tended that his employer should respond in damages for Adams’ negligent 
pedestrianism. So to hold would be to construe the phrase “respondeat superior” 
beyond its fundamental meaning and to carry its principle to absurd lengths 
and to consequences forbidden by every sound consideration of public policy. 
The California Supreme Court, with a related question before it in 
Billig v. Southern Pacific Co. (1922) 209 Pac. 241, has summarized 
the principle in this language: 

* * * In other words, the application of the doctrine of respondeat superior 
in any given case depends upon the power of control which the superior 
possesses, and which for the protection of third persons he is required to 
exercise, over the conduct and activities of his subordinates. * * 

That the foregoing represents the accepted view is indicated by the 
Restatement of the Law of Agency, American Law Institute, section 
239 thereof reading in part: 

A master is not liable for injuries caused by the negligence of a servant in 
the use of an instrumentality * * * over the use of which it is understood 
the master is to have no right of control. 

In the application of the foregoing rules there are necessarily for 
consideration various factors common to the arrangement under 
which an employee drives his car in the performance of the Govern- 
ment’s business, some of which are as follows: 

(a) In nearly every case, the car is used merely by permission, 
and not by command. The-usual travel order, while directing the 
employee to go to certain named points, or to where his services are 
required within a certain area, authorizes him, if he desires, to 
drive his car and claim mileage. In other words, the Government’s 
concern is only that the employee appear when and where he is 
directed to be; how he may get there is of interest only in measuring 
the reimbursement he may be paid for his expenses; 

(6) Where a Government car is furnished, it is an obvious admin- 
istrative duty to have the car in mechanical good order for safe driv- 
ing, and such duty carries a corresponding liability. The private 
automobile, however, is maintained not merely at the owner’s expense, 
but in such condition—safe or otherwise—as he may decide upon, 
the matter of control of that condition being a power—if not a duty— 
of the local authorities, and not of the United States; 
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(c) Similarly, the driver of a Government car on official business 
is not legally subject to examination and licensing by the States, 
but, rather, his qualifications and abilities are for the Government 
to determine. Johnson v. Maryland (1920) 254 U.S. 51. So far as 
known, no such immunity is claimed for the ordinary employee driv- 
ing his own car, nor is his driving ability (or, in fact, his ownership 
of a car) understood to be a qualification for employment. 

(d) There is no authorized civilian travel on a mileage basis ex- 
cept when “payment on such mileage basis is more economical and 
advantageous to the United States,” and that allowance is “in lieu of 
actual expenses of transportation” (act of February 14, 1931, 5 
U.S.C. 73a). When mileage is payable, it has been the invariable 
rule that the Government’s obligation begins and ends with that 
payment, and while an employee may profit if the travel costs him 
less, the risk, also, is his that it may cost more. The mileage com- 
mutes every expense, whether for storage, towing, ferriage, or repairs 
due to hazards of the weather or to accidents (2 Comp. Gen. 809; 
7 id. 284; 11 id. 175; 15 id. 76; id. 349; id. 725; 19 id. 39; 20 id. 339; 
and see report dated October 8, 1923, of the Federal Traffic Board’s 
Special Committee on Uniform Travel Regulations. As a corollary, 
the mileage traveler pays State gasoline and other taxes (Travel 
Regulations, 12 (a) ), it apparently being the view that in his capacity 
as a car owner and driver, his status is not that of a Federal instru- 
mentality to which immunity may attach. 

In other words, in the mileage arrangement the employee substi- 
tutes himself for the common carrier usually employed, and, as in the 
case of a common carrier, the legal incidence of such transportation— 
referring both to the power of control and the liability for results— 
would seem to fall upon the employee, and not upon the Government. 
Khoury v. Edison Illuminating Co. (Mass., 1928) 164 N. E. 77, 60 
A. L. R. 1159. It follows that, upon the facts stated in your letter 
and those necessarily assumed in the foregoing, there is no substantive 
liability upon the Government, and the claim is not for consideration 
or payment under the appropriation act in question. 


(B-21645) 


ADVERTISING—NECESSITY OR NON-NECESSITY—COMMON CARRIER 
TRANSPORTATION SERVICE 


The removal—by the proviso to section 321 (a) of the Transportation Act of 
1940—of the advertising for bids requirement “in connection with the pro- 
curement of transportation services when the services required can be 
procured from any common carrier lawfully operating in the territory where 
such services are to be performed” is applicable not only with respect to 
common carriers lawfully operating in the United States and contiguous 
territory, but also with respect to those operating in the territory of any 
country under the laws of such country, or on the high seas. 





DECISIONS OF THE COMPTROLLER GENERAL 511 


Comptroller General Warren to the Secretary of State, December 2, 1941: 
I have your letter of November 4, 1941, as follows: 


Reference is made to Section 321 (a) of the Transportation Act of 1940, Public, 
785, 76th Congress, approved September 18, 1940 (54 Stat. 898), which contains 
the following proviso: “Provided further, That section 3709, Revised Statutes 
(U. S. C., 1984 edition, title 41, sec. 5), shall not hereafter be construed as 
requiring advertising for bids in connection with the procurement of transporta- 
tion services when the services Tequired can be procured from any common 
carrier lawfully operating in the territory where such services are to be 
performed.” 

To effect compliance with that statute it is necessary to amend Accounts 
Supplement B, section V—44 of the Foreign Service Regulations, particularly note 
29 which now provides in part that “Bids must be obtained where shipment of 
effects is made by motor truck and the cost involved exceeds $100.” Before 
promulgating an amendment to that note it is necessary to obtain a decision 
defining the meaning of the phrase “territory where such services are to be 
performed” as used in the proviso cited above. 

It is understood that certain common carriers of the United States have filed 
through rate tariffs with the Interstate Commerce Commission from points in 
the United States to points in Canada and Mexico, and actually transport goods 
to those points. It is also understood that certain carriers operating prin- 
cipally in Canada and Mexico have filed through tariffs for shipments from points 
in those countries to points in the United States. 

It appears that section 321 (a) of the Transportation Act of 1940 relates solely 
to transportation furnished by common carriers operating under the Interstate 
Commerce Act as amended, but the last proviso of that section amends section 
3709 of the Revised Statutes (41 U. S. C. 5) which applies generally to all 
purchases and contracts wherever made, and it might be interpreted to apply 
to transportation by any agency anywhere which could be classed as a “common 
carrier.” As “common carrier” transportation facilities are available in other 
countries it is believed that when a regulation is issued embodying the amended 
legislation the question will arise whether the facilities of other countries are 
included in the amendment. Your decision is therefore requested whether the 
phrase “territory where such services are to be performed” is limited to the 
territory of the United States or includes the territory of any country in which 
common carriers lawfully operate under the laws of such country. 

I shall appreciate your early consideration of this question in order that the 
regulations may be amended as soon as possible to effect the changes necessitated 
by the amended legislation. 


Section 321 (a) of the act, 54 Stat. 954, referred to in your letter 
provides : 


Notwithstanding any other provision of law, but subject to the provisions of 
sections 1 (7) and 22 of the Interstate Commerce Act, as amended, the full 
applicable commercial rates, fares, or charges shall be paid for transportation 
by any common carrier subject to such Act of any persons or property for the 
United States, or on its behalf, except that the foregoing provision shall not 
apply to the transportation of military or naval property of the United States 
moving for military or naval and not for civil use or to the transportation of 
members of the military or naval forces of the United States (or of property 
of such members) when such members are traveling on official duty; and the 
rate determined by the Interstate Commerce Commission as reasonable therefor 
shall be paid for the transportation by railroad of the United States mail: 
Provided, however, That any carrier by railroad and the United States may 
enter into contracts for the transportation of the United States mail for less 
than such rate: Provided further, That section 3709, Revised Statutes (U.S. C., 
1934 edition, title 41, sec. 5), shall not hereafter be construed as requiring 
advertising for bids in connection with the procurement of transportation 
services when the services required can be procured from any common carrier 
lawfully operating in the territory where such services are to be performed. 


The meaning of the last proviso quoted, if considered alone, would 
seem clearly to include common carriers lawfully operating in any 
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part of the world where transportation services are to be performed 
for the United States; and it is a rule of statutory construction that 
if the language of a statute is plain and free from ambiguity, and 
expresses a single, definite, and sensible meaning, that meaning is pre- 
sumed to be the meaning which the legislative body intended to con- 
vey. Black on Interpretation of Laws, 2d edition, p. 45; 19 Comp. 
Gen. 636 and authorities there cited. However, it is likewise a rule 
of statutory construction that the intent of the legislative body as 
expressed in any part of a statute must be gathered from the reading 
of the statute as a whole, and the operation of a statute should be 
restricted within narrower limits than its words import where the 
literal meaning embraces cases not intended. Tewis’ Sutherland 
Statutory Construction, 2d edition, sec. 370; 17 Comp. Gen. 736; 19 
id. 640; 20 id. 46. 

It is noted that in the portion of the said section 321 (a) preceding 
the proviso, specific reference is made to common carriers “subject 
to such [Interstate Commerce] Act.” Moreover, in numerous in- 
stances throughout the said Transportation Act of 1940, the Congress 
specifically limited the application of various provisions to common 
carriers subject to the act or to specified parts thereof. The Congress 
having thus in the same act, and even in the same section, specifically 
restricted the application of certain provisions to common carriers 
subject to the act, it may be presumed that the broad term “any 
common carrier” in the proviso quoted in your letter is not so re- 
stricted. Black on Interpretation cf Laws, 2d edition, p. 145; Hal?’s 
Safe Company v. Herring-Hall-Marvin Safe Company, 31 App. D. C. 
498; see also 20 Comp. Gen. 242, 244. If the Congress had intended 
to limit the application of the said proviso to common carriers 
operating only in the United States, or operating in the United States 
and foreign countries under through rate tariffs filed with the Inter- 
state Commerce Commission, such intention could—and presumably 
would—have been made known by clear and unmistakable language 
similar to that found in the preceding part of the same section. 

No difficulty arises from the fact that, as above interpreted, the 
said proviso is broader than the preceding part of the section and 
that paragraphs (1) and (2) of section 1 of the Interstate Commerce 
Act (which act the Transportation Act of 1940 amends and supple- 
ments) limit the application of the act to transportation or trans- 
mission within the United States. While the usual office of a 
proviso is to qualify, restrict or limit some matter in the section or 
part of the statute to which it is attached, yet if its terms are broader 
and more comprehensive than required for such purpose, it will 
operate as a general enactment and control matters not within the 
scope of such section or part. Interstate Commerce Commassion v. 


Baird, 194 U. S. 25; National Bank of Commerce v. Cleveland, 156 
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Fed. 251; Prindle v. United States, 41 Ct. Cls. 8; Black on Inter- 
pretation of Laws, 2d edition, p. 432; 18 Comp. Gen. 655, 667; 9 ¢d. 
248. Such a result frequently occurs in Federal legislation. 

Moreover, the involyed proviso—so-called—does not appear to be 
a proviso in the strict technical sense. See Black on Interpretation 
of Laws, 2d edition, pages 427, 428. In any view of its meaning, 
it does not qualify, restrict or limit any portion of the Transporta- 
tion Act of 1940, but rather is an addition to the preceding context 
and is in fact an amendment of section 3709, Revised Statutes. In 
Interstate Commerce Commission v. Baird, swpra, the court said 
(pp. 36-37) : 


It is true that the office of a proviso, strictly considered, is to make exception 
from the enacting clause, to restrain generality and to prevent misinterpreta- 
tion (Minis v. United States, 15 Pet. 423; Austin v. United States, 155 U. S. 
417, 481; White v. United States, 191 U. S. 545, 551). It is apparent that this 
proviso was not inserted in any restrictive sense or to make clear that which 
might be doubtful from the general language used. It was inserted for the 
purpose of enlarging the operation of the statute so as to include a class 
of cases not otherwise within the operation of the section. It may be admitted 
that this use of a proviso is not in accord with the technical meaning of the 
term or the office of such part of a statute when properly used. But it is 
nevertheless a frequent use of the proviso in Federal legislation to introduce, 
as in the present case, new matter extending rather than limiting or explaining 
that which has gone before. 


In view of the foregoing, it is thought that the meaning of the 


said proviso, considered in connection with the entire act, is suf- 
ficiently clear to negative the use of extrinsic aids in its interpreta- 
tion. However, if of importance, it is noted that at page 126 of 
the hearings held before the Interstate Commerce Committee, United 
States Senate, April 3 to 14, 1939, on several bills, including S. 2009, 
Seventy-sixth Congress, which became the said Transportation Act 
of 1940, a witness suggested the inclusion of the following proviso: 
Provided, That section 3709, Revised Statutes (U. S. C. title 41, sec. 5), shall 
not hereafter be regarded or construed as requiring advertising for bids in 
connection with the procurement of transportation services when the services 
required can be procured from any common carrier subject to the provisions 
of the Interstate Commerce Act, as amended. [Italics supplied.] 
See also page 145 of the said hearings (Point 8) where it is stated 
that a similar proviso was “drafted and approved by the office of 
the Comptroller General of the United States.” In this connec- 
tion, it may be stated that in a letter dated October 10, 1938, A- 
96553, to the Executive Secretary, Household Goods Carriers’ Bureau, 
Washington, D. C., Acting Comptroller General Elliott suggested 
that the enactment of a provision identical with that quoted above 
from the said hearings probably would accomplish the result desired 
by the common carriers by motor vehicle. Subsequent to the said 
hearings, the Senate Committee on Interstate Commerce inserted in 
the bill the proviso now in question, containing broader language 
than that quoted above from the hearings. 
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The fact that, during the course of the enactment of the said 
Transportation Act of 1940, the language of the suggested proviso 
was changed so as to apply to “any common carrier” instead of to 
“any common carrier subject to the provisions of the Interstate Com- 
merce Act, as amended” would appear to indicate an intention on 
the part of the Congress to broaden the scope of the proviso so as 
to apply to transportation services by any common carrier whether 
operating in the United States or abroad. 

Accordingly, in specific answer to your inquiry, you are advised 
that, as used in the proviso in question, the words “any common 
carrier lawfully operating in the territory where such services are 
to be performed” are applicable to any common carrier lawfully 
operating in the territory of any country under the laws of such 
country, or on the high seas, and are not limited to common carriers 
lawfully operating in the United States and contiguous territory. 


(B-21874) 


LEAVES OF ABSENCE—MILITARY—CENSUS BUREAU EMPLOYEES 
APPOINTED FOR DURATION OF DECENNIAL CENSUS 


Permanent employees of the Bureau of the Census transferred to temporary 
decennial census positions under section 3 of the act of June 18, 1929, for a 
period not to exceed three years, and employees originally appointed under 
the same authority for like periods, are not temporary employees for 
military leave purposes and, therefore, when ordered to military or naval 
duty for training, may be granted military leave of absence with pay sub- 
ject to the terms and conditions of the several statutes authorizing such 
leave. 20Comp. Gen. 163, distinguished. 


Comptroller General Warren to the Secretary of Commerce, December 3, 1941: 
I have your letter of November 14, 1941, as follows: 


On numerous occasions it has been held by your office that temporary em- 
ployees of the Federal government are not entitled to military leave of absence 
with pay when they are called to military or naval duty for training or for 
instruction. 

Paragraph 2 of section 3 of the act of June 18, 1929 (46 Stat. 21), providing 
for the fifteenth and subsequent decennial censuses reads as follows: 

“In addition to the force hereinbefore provided for, there may be appointed 
by the Director of the Census, without regard to the provisions of the Classi- 
fication Act, for any period not extending beyond the decennial census period, 
at rates of compensation to be fixed by him, as many temporary employees in 
the District of Columbia as may be necessary to meet the requirements of the 
work: Provided, That census employees who may be transferred to any such 
temporary positions shall not lose their permanent civil-service status by 
reason of such transfer * * *.” 

The following statement is contained in a decision dated June 30, 1930 (MS 
Comp. Gen. A-32370), to the Secretary of Commerce: 

“The Director of the Census is authorized by Section 3 of the act of June 18, 
1929, 46 Stat. 21, cited, to establish a temporary force, for a period not 
extending beyond the decennial census period. Such period is defined by sec- 
tion 2.of the same act as ‘the period of three years beginning the 1st day of 
January 1930, and every tenth year thereafter.’ It is further provided that 
regulatiy appointed census employees may be transferred to such temporary 
forces without loss of permanent civil service status. This is a force organized 
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to perform a special duty indefinite of duration in so far as a particular 
employee is concerend, but relatively permanent in character by reason of the 
fact that it may extend over the maximum period of three years. The salaries 
of these employees are provided for in the annual appropriation act for the 
Bureau of the Census, 46 Stat. 198, wherein it is provided that ‘such tem- 
porary employees in the District of Columbia may be allowed leave of absence 
with pay at the rate of two and one-half days per month.’ This provision con- 
templates employment for a period of time during which ordinary leave might 
accrue and be availed of. Under these circumstances, if under the agree- 
ment or conditions of employment in a particular case, the employment is 
relatively permanent in character, as contemplated by the leave provisions of 
the cited act, as distinguished from employment from day to day or a definitely 
fixed time, purely temporary in character, it would seem that military leave 
with pay might be granted, * * *” 

The appointment certificates of permanent employees transferred to tem- 
porary positions pursuant to section 3 of the act of June 18, 1929, supra, contain 
the following statement : 

“This appointment is made with the understanding that it is temporary, and 
that at the expiration of the Sixteenth Decennial Census period, December 31, 
1942, or prior thereto if conditions make that action necessary, you will revert 
to the status occupied by you on the permanent roll at the time of said transfer, 
subject to such changes in said permanent roll as may have meanwhile occurred 
or may then be lawful or practicable.” 

Employees appointed solely for the performance of sixteenth decennial census 
work receive an appointment certificate which reads as follows: 

“You are hereby appointed subject to taking the oath of office, 
in the Bureau of the Census, at a compensaticn of 
to Baled CtROCE oj a becptctenticsecimcetinnoed 

“Your appointment cannot extend beyond December 31, 1942, and may be 
terminated at any time prior thereto by reason of unsatisfactory service, 
misconduct, or a necessary reduction of the force.” 

Permanent employees of the Bureau of the Census transferred to temporary 
positions and employees originally appointed for the performance of sixteenth 
census work are rated on efficiency annually and semiannually, respectively. 
All such employees are, of course, entitled to leave under the annual and sick 
leave acts of March 14, 1936 (49 Stat. 1161-1162), but neither group is regarded 
as “temporary” under the regulations issued by the President pursuant to those 
acts. 

In view of your decision of September 18, 1940 (20 Comp. Gen. 163), to the 
Secretary of the Navy, in which it is held, inter alia, that “military leave of 
absence with pay may not be granted to any employee serving under an ap- 
pointment designated as ‘temporary’ regardless of the length thereof,” your 
decision is requested as to whether (a) permanent employees of the Bureau of 
the Census transferred to temporary decennial census positions under the terms 
of section 8 of the act of June 18, 1929, supra, for a period not to exceed 
December 31, 1942, and (b) employees originally appointed under the same 
authority and for like periods, may be granted military leave with pay. 


In decision of September 18, 1940, 20 Comp. Gen. 163, 166, cited in 
your letter, it was stated: 


In the decision of September 4, 1940, B-11963, 20 Comp. Gen. 123, there was 
restated and affirmed the general rule stated in a number of decisions ren- 
dered prior to January 1, 1936 (the effective date of the Annual Leave Act of 
March 14, 1936, 49 Stat. 1161, granting annual leave of absence with pay to 
temporary employees), that military leave of absence with pay may not be 
granted to temporary employees. Of course, these prior decisions did not 
define “temporary” employees, as that term has been defined in section 1 (c) 
of the annual leave regulations—“those appointed for definite periods of time 
not exceeding 6 months.” See particularly 6 Comp. Gen. 178; id. 275; 9 id. 119. 
There is nothing in the Annual Leave Act of March 14, 1936. supra, or in the 
annual leave regulations, applicable to military leave of absence with pay. 
Referring to the fifth paragraph of your letter it is concluded, therefore, that 
military leave of absence with pay may not be granted to any employee serving 


water a appointment designated as “temporary,” regardless of the length 
ereof. 


tee soci per diem, every day, 
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That decision was but the reiteration of a long line of decisions 
holding that the granting of military leave of absence with pay is 
inconsistent with the temporary employment of personnel. 

The act of June 18, 1929, 46 Stat. 21, quoted in your letter, is a 
special statute authorizing appointment of a special class of so-called 
temporary employees whose tenure is longer than that fixed under the 
usual temporary appointment but is limited to the period necessary 
to take the decennial census. The employees occupying these tem- 
porary positions have been considered both as “permanent” and 
“temporary” for different purposes. They are “permanent” within 
the meaning of the annual and sick leave regulations, and accord- 
ingly, are entitled to leave at the rate authorized for permanent em- 
ployees. While occupying such temporary positions they are “tem- 
porary” for the purpose of fixing initial salary rates upon transfer or 
retransfer to the regular permanent census roll. Decision of October 
28, 1941, B-21205, 21 Comp. Gen. 386. Compare decision of Novem- 
ber 8, 1941, B-21320, 21 Comp. Gen. 436, involving a teacher in the 
public schools of the District of Columbia. In the letter of June 30, 
1930, A-82370, quoted in your letter, it was suggested that since these 
employees were relatively permanent in character in that their serv- 
ices might extend over the maximum period of 3 years, they could be 
classed other than as “temporary” for the purpose of granting them 
military leave of absence with pay. 

In view of the terms of the act of June 18, 1929, supra, including 
the provision that these employees who are transferred from the 
permanent roll to occupy such temporary positions shall not lose 
their permanent civil service status, and as the tenure of such tem- 
porary appointments is greatly in excess of that fixed under the usual 
type of temporary appointment prescribed by law or civil service 
regulations, there does not exist, as to these “temporary” census posi- 
tions, the basic reason for denying military leave to temporary 
employees, generally. That is, it would not appear inconsistent with 
the tenure of their employment to grant them military leave of 
absence with pay when they are required under proper orders to 
undergo military training as a member of the National Guard, 
Officers’ Reserve Corps of the Army, or Naval Reserve, subject to 
the terms and conditions of the several statutes granting such leave. 

You are advised, therefore, that the holding in the decision of 
September 18, 1940, swpra, and other related decisions denying mili- 
tary leave of absence with pay to temporary employees is not 
applicable to census employees who are appointed for the duration 
of the decennial census under authority of the act of June 18, 1929, 
supra, and that military leave of absence with pay may be granted 
to the two classes of employees described in the concluding para- 
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graph of your letter if they otherwise qualify under the terms of 
the controlling statutes, 


(B-21070) 
LEAVES OF ABSENCE—ANNUAL—SEPARATION FROM SERVICE 


Where an employee’s resignation was erroneously accepted to be effective prior 
to a period of accrued annual leave even though the resignation expressly 
stated that it should be effective at the end of such period of leave and 
the acceptance was not communicated to the employee prior to the expira- 
tion of the leave, he was not effectively separated from the service thereby 
and is entitled under section 7 of the Annual Leave Regulations to com- 
pensation for the entire period of such leave. 16 Comp. Gen. 899, 
distinguished. 


Comptroller General Warren to the President, United States Civil Service 
Commission, December 4, 1941: 


There has been considered your letter of October 15, 1941, 
Ret: GB: JH, CSR—475206, as follows: 


This office is in receipt of a retirement record account (Form 2806) showing 
retirement deductions under the act of May 29, 1930, in the case of Donovan A. 
Lawless, former assistant material engineer, Bureau of Aeronautics, Navy 
Department, Washington, D. C., on which the total amount due was $1,002.15. 

A letter has been received from the Navy Department in regard to a claim 
against Mr. Lawless in the amount of $28.88 representing overpayment of 
salary for the period February 12, 1941, to February 15, 1941, which amount 
that office would like to have deducted from the amount due Mr. Lawless as 
refund. The balance of $973.27 was paid to Mr. Lawless on September 30, 1941. 

Mr. Lawless has been fully advised of the claim filed against him and under 
date of October 8, 1941, objected to the proposed set-off. 

All correspondence pertaining to this claim is forwarded herewith for verifi- 
cation and issuance of appropriate instructions. It will be appreciated if you 
will return the inclosed correspondence with your reply, which this office would 
like to have in duplicate. 


It appears from the records of this office that on January 28, 1941, 
Donovan A, Lawless filed his resignation worded as follows: 

1. I hereby tender my resignation as assistant materials engineer in the 
office of the Permanent Working Committee of the Aeronautical Board, to take 
effect at the expiration of my annual leave time accrued on February 11, 1941. 

2. I am resigning to accept a position with the Reynolds Metals Company at 
Louisville, Kentucky. 

The resignation thus tendered was accepted by letter dated Febru- 
ary 7, 1941, in the following language: 

1. Your resignation as assistant materials engineer, P—2, with pay at the rate 
of $2,600 per annum, chargeable to the appropriation “Aviation, Navy,” is hereby 
accepted, without prejudice, effective at the close of business February 11, 1941. 

First indorsement dated March 6, 1941, on the above-quoted ac- 
ceptance letter, reads as follows: 


From: Chief of the Bureau of Aeronautics. 
To: Donald A. Lawless, Third & Eastern Parkway, Louisville, Kentucky. 
1. Delivered. 
[Joun B. May], 
John B. May, 
Chief Clerk. 
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With reference to a claim filed by Mr. Lawless for annual leave 
accrued but not granted at time of separation the Chief, Bureau of 
Aeronautics, reported under date of June 20, 1941, to the Assistant 
Secretary of the Navy, as follows: 


1. The Bureau submits the following information in compliance with the 
request in the second endorsement: 

2. Mr. Lawless checked with the time clerk to determine his accrued annual 
leave and was told that his earned annual leave would carry him from 12 
February 1941 through close of business 24 February 1941. It was understood 
by the time and pay-roll clerk that he would be carried on the pay roll through 
24 February, and on this basis Mr. Lawless was paid for the period of 1 
February through 15 February. 

The pay-roll clerk upon finding that Mr. Lawless’ resignation had been inter- 
preted by the Chief Clerk’s office as requesting the Secretary of the Navy to 
accept his resignation as of close of business 11 February 1941, called the Secre- 
tary’s office by telephone and explained that the resignation had been misin- 
terpreted and requested that the date be changed to 24 February. The reply 
given by the Secretary’s office was that the papers had been written accepting 
Mr. Lawless’ resignation on 11 February; therefore, nothing could be done 
about it. 

4. Mr. Lawless was carried on pay roll and paid through 15 February 1941 on 
appropriation “Aviation, Navy,” 1941, the amount of $108.33 less $3.80 retire- 
ment fund, by chief disbursing officer, G. F. Allen; on D. O. VO #1,425,372, 
Symbol 50-011. According to the bureau’s records, Mr. Lawless was entitled to 
$65.00 pay less $2.28 retirement fund, for the nine (9) days covering period 
from 16 February through 24 February 1941. 

5. If Mr. Lawless had written his resignation to take effect at the close of 
business 24 February 1941, the possibility of misinterpretation would have been 
eliminated. 


It thus appears that the resignation by Mr. Lawless was not 
accepted in the same terms upon which submitted and further that 
the acceptance was not in fact communicated to him until March 6, 
1941. 

In the circumstances the acceptance of the resignation was without 
force and effect to defeat the employee’s statutory right to annual 
leave. See section 7 of the Annual Leave Regulations. In submit- 
ting and forwarding the claim to this office the administrative office 
recommended its disallowance upon the basis of the decision of this 
office, A~84582, March 30, 1937, reported in 16 Comp. Gen. 899, in 
which it was held: 

The rule that there is no law authorizing payment after separation from the 
service for annual leave accrued but not taken prior thereto as announced in 
decision in 16 Comp. Gen. 28, and prior published. decisions, is for general appli- 
cation irrespective of whether the separation was subsequent or prior to Janu- 
ary 1, 1936, the effective date of the annual leave act of March 14, 1936, 49 Stat. 
1161, and there may be no restoration to the status of employee solely for the 


purpose of granting leave in such cases, notwithstanding the failure to grant 
such leave prior to separation was because of administrative misunderstanding 


or negligence. 

However, that decision is not applicable to the present case as this 
employee was not effectively separated from the service prior to the 
time his leave would have expired February 24, 1941. As the em- 
ployee’s resignation was expressly to become effective after the expi- 
ration of his accrued leave and he was not otherwise informed prior 
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to the expiration of the leave there seems required here the conclusion 
that he is entitled to the compensation of his position for the entire 
period of the accrued leave to his credit. 

Accordingly, the appropriate disbursing office may be instructed 
to draw a check to the order of Donovan A. Lawless for the amount 
heretofore withheld from the amount of his credit in the retirement 
fund to cover the debt believed by the Navy Department to be owing 
by him to the United States. 

As requested the enclosures forwarded with your letter are returned 
herewith, and there is enclosed an extra copy of this decision. 


(B-21602) 


PAY OF NAVAL PERSONNEL—ADJUSTMENT UNDER SELECTIVE 
TRAINING AND SERVICE ACT OF 1940, AND FLEET RESERVE ACT OF 
AUGUST 21, 1941 


The monthly base pay of $126 established by section 12 (a) of the Selective 
Training and Service Act of September 16, 1940, for enlisted men of the 
first grade is not applicable to chief petty officers of the Navy under acting 
appointment, and, therefore, the computation of their active duty pay, or 
their retainer or retired pay under the act of August 21, 1941, should con- 
tinue to be made on the basis of the base pay of $99 per month specifically 
established for such officers by section 10 of the act of June 10, 1922. 

Where, prior to July 1, 1922, an enlisted man of the Navy was transferred to 
the Fleet Naval Reserve under the act of August 29, 1916, as a petty 
officer, first class, and by reason of advancement thereafter, while on active 
duty during the World War, his retainer pay was computed on the pay of 
a chief petty officer under decisions of the former Comptroller of the 
Treasury, which latter pay was saved to him under section 3 of the act 
of May 31, 1924, the only adjustment of his retainer or retired pay under 
the act of August 21, 1941, would be for computation on the rating of petty 
officer, first class. 


Assistant Comptroller General Elliott to the Secretary of the Navy, December 
4, 1941: 


I have your letter of October 30, 1941, transmitting a letter from 
the Officer in Charge, Retainer Pay Division, Bureau of Supplies 
and Accounts, dated October 23, 1941, as follows: 


1. Passage of Public Law 236, 77th Congress, providing for adjustment of 
the inactive-duty pay of certain transferred and retired members of the Fleet 
Reserve, raises questions regarding prospective disbursements to be made by 
me, as hereinafter outlined. 

Public Law 236 is quoted: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That enlisted men of the Navy and 
Marine Corps who were transferred to the Fleet Reserve prior to October 1, 
1940, after completion of sixteen or twenty years of service, and all such trans- 
ferred members of the Fleet Reserve who were subsequently retired prior to 
October 1, 1940, shall, from and after October 1, 1940, be entitled to retainer 
pay or retired pay computed on the basis of the increased rates of base pay 
and longevity pay provided for enlisted men by section 12 of the Selective Train- 
ing and Service Act of 1940: Provided, That nothing in this Act shall operate 
to reduce the pay now being received by any such enlisted men.” 


470350™—42——35 
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Section 12 of the act of 16 September 1940 is quoted: 

“Sec. 12 (a) The monthly base pay of enlisted men of the Army and the 
Marine Corps shall be as follows: Enlisted men of the first grade, $126; en- 
listed men of the second grade, $84; enlisted men of the third grade, $72; 
enlisted men of the fourth grade, $60; enlisted men of the fifth grade, $54; 
enlisted men of the sixth grade, $36; enlisted men of the seventh grade, $30; 
except that the monthly base pay of enlisted men with less than four months’ 
service during their first enlistment period and of enlisted men of the seventh 
grade whose inefficiency or other unfitness has been determined under regu- 
lations prescribed by the Secretary of War, and the Secretary of the Navy, 
respectively, shall be $21. The pay for specialists’ ratings, which shall be in 
addition to monthly base pay, shall be as follows: First class, $30; second class, 
$25; third class, $20; fourth class, $15; fifth class, $6; sixth class, $38. Enlisted 
men of the Army and the Marine Corps shall receive, as a permanent addition 
to their pay, an increase of 10 per centum of their base pay and pay for 
specialists’ ratings upon completion of the first four years of service, and an 
additional increase of 5 per centum of such base pay and pay for specialists’ 
ratings for each four years of service thereafter, but the total of such increases 
shall not exceed 25 per centum. Enlisted men of the Navy shall be entitled 
to receive at least the same pay and allowances as are provided for enlisted 
men in similar grades in the Army and Marine Corps. 

“(b) The pay for specialists’ rating received by an enlisted man of the Army 
or the Marine Corps at the time of his retirement shall be included in the 
computation of his retired pay. 

“(c) The pay of enlisted men of the sixth grade of the National Guard for 
each armory drill period, and for each day of participation in exercises under 
sections 94, 97, and 99 of the National Defense Act, shall be $1.20. 

“(d) No back pay or allowances shall accrue by reason of this Act for any 
period prior to October 1, 1940. 

“(e) Nothing in this Act shall operate to reduce the pay now being received 
by any retired enlisted man. 

“(f) The provisions of this section shall be effective on and after October 
1, 1940. Thereafter all laws and parts of laws insofar as the same are 
inconsistent herewith or in conflict with the provisions hereof are hereby 
repealed.” 

Section 10 of the act of 10 June 1922 is quoted in part: 

“On and after July 1, 1922, for purposes of pay, enlisted men of the Navy 
and Coast Guard shall be distributed in seven grades, with monthly base rates 
of pay as follows: First grade, $126; second grade, $84; third grade, $72; 
fourth grade, $60; fifth grade, $54; sixth grade, $36; seventh grade, $21. Chief 
petty officers under acting appointment shall be included in the first grade at 
a monthly base pay of $99.” 

2. For the purpose of rendering comparison easy, the base pay of enlisted 
men of the Navy, as prescribed by section 10 of the act of 10 June 1922 and 
by section 12 of the act of 16 September 1940, is tabulated by grades: 


Base pay (act June | Base pay (act Sept. 
Grade M0. 1922) 16, 1940) 


A 


1 
1 
2 
3 
4 
5 
6 
7 





1 CPO (AA). 

2 Not stipulated. 

3 During first 4 months’ service and applicable to men whose inefficiency or unfitness has been determined 
by the Secretary of the Navy. 


3. By the provisions of Public, 236, it is clear that Fleet Reservists or retired 
enlisted men, in grade 7, are entitled to have their retainer or retired pay 
adjusted and that the computation should be based on the $30 rate rather than 
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the $21 rate. It also appears that section 10 of the act of June 10, 1922, is 
inconsistent with section 12 of the act of September 16, 1940, in that the pay of a 
Chief Petty Officer, (AA) is not now stipulated and that, by operation of sec- 
tion 12 (f) of the act of September 16, 1940, the definite provision fixing the 
pay of Chief Petty Officers, (AA), found in the last sentence of the first para- 
graph of the act of June 10, 1922, is repealed. If the latter conclusion is 
correct, the active duty base pay of all Chief Petty Officers, (AA) is $126 per 
month, effective 1 October 1940, and the retainer pay or retired pay of all Chief 
Petty Officers, (AA) should thereafter be computed on that rate, using the 
percentages stated in Sections 203 and 204 of the Naval Reserve Act of 1938, 
rather than on a percentage of “the base pay they were receiving at the time 
of transfer, plus all permanent additions thereto.” Corroboration is requested. 

4. A request has been received from Royden R. Danford to adjust his retired 
pay from $103.46 per month to $119.70, the request being based on Public, 236. 
The pertinent facts of the case are as follows: 

On 14 February 1917 he was transferred to the Fleet Naval Reserve, Class 
1 D, in the confirmed rating of Watertender, having completed over 20 years’ 
service for pay purposes. He was recalled to active duty 8 April 1917 and was 
advanced to the confirmed rating of Chief Watertender on 29 August 1917. 
On 22 September 1919 he was released from active duty and on 19 October 
1925 he was placed on the retired list, having completed 30 years’ service. His 
average mark was over 95%. Royden R. Danford’s retired pay has been 
computed as follows: 


One-half base pay $63. 00 | Permanent additions: 
Permanent additions i ee eS Fae ena Gate 


——|G. 0. # 
79.74|G.C. M 
10 percent of above—good con- etd 


Total, permanent  addi- 
CNG Cciieite3 cs. 16. 


pa 
Less hospital fund 


Net monthly pay. 


5. Thus Danford, a Fleet Reservist advanced in rating while on active duty 
during the World War, is receiving less pay than other Fleet Reservists of the 
same pay grade and length of service. With particular reference to the phrase 
appearing in Public 236 “be entitled to retainer pay or retired pay computed on 
the basis of the increased rates of base pay and longevity pay * * *,” I 
wish to be advised whether I am authorized to pay him adjusted pay computed 
as follows, effective 1 October 1940: 


One-half base pay 
25 percent longevity 


Motel case ost K.-Biid- <> eet Dbdibde ih apee shat 94. 50 
10 percent for good conduct 5 


J. It is recommended that this matter be presented to the Comptroller General 
for his consideration and advice on the questions discussed. 


Public, No. 236, Seventy-seventh Congress, approved August 21, 
1941, 55 Stat. 656; section 12 of the Selective Training and Service 
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Act of September 16, 1940, 54 Stat. 895, and section 10 of the act of 
June 10, 1922, 42 Stat. 630, are as quoted in the letter of October 23, 
1941. Under section 12 (a) of the act of September 16, 1940, the 
monthly base rates of pay of enlisted men of the Army and the 
Marine Corps of the fourth, fifth, sixth, and seventh (the latter after 
4 months’ service or unless otherwise restricted) pay grades were 
increased so as to approximate the base pay provided for enlisted 
men of the Navy of corresponding grades, it having been represented 
that apprentice seamen of the Navy reach the sixth pay grade after 
approximately 4 months’ training. Application of the $21 per month 
base rate of pay in the computation of retainer pay of transferred 
or retired reservists therefore appears to be exceedingly remote. 

The base rates of pay and the per centum increases thereon for 
longevity pay by reason of length of service of enlisted men of the 
Army and Marine Corps having been placed upon a substantial 
parity with the pay of enlisted men of the Navy of corresponding 
grades, two questions are presented: (1) Whether such personnel 
who hold an acting appointment of chief petty officer in the Navy 
at the base rate of $99 per month are entitled to have their pay 
adjusted on the $126 per month rate, and (2) whether transferred 
or retired reservists whose retainer or retired pay, including per- 
manent additions computed under laws in effect prior to July 1, 
1922, as distinguished from longevity increase provided for there- 
after, are entitled to have their pay adjusted on the basis of the 
pay and longevity provided by section 12 of the act of September 
16, 1940, by reason of Public, No. 236. 

Section 10 of the act of June 10, 1922, supra, in addition to au- 
thorizing the $126 monthly base rate of pay for enlisted men of the 
first grade, provides specifically that chief petty officers under acting 
appointment shall be included in the first grade at a monthly base 
pay of $99. Section 12 of the act of September 16, 1940, was enacted 
for the benefit of enlisted men of the Army and the Marine Corps and 
the last sentence of section 12 (a) leaves unchanged the pay provi- 
sions made for enlisted men of the Navy under section 10 of the act 
of June 10, 1922, unless the pay provided for enlisted men of similar 
grades in the Army and Marine Corps is greater. In view of the 
special provision contained in section 10 of the act of June 10, 1922, 
fixing the base pay of chief petty officers of the Navy under acting 
appointment at $99 per month, such provision is controlling and is 
not affected by the last sentence of section 12 (a) of the act of Septem- 
ber 16, 1940. In other words, there is no enlisted grade in the Army 
corresponding with that of an acting chief petty officer in the Navy 
carrying with it a base rate of pay of $126 per month upon which 
the last sentence of section 12 (a) could legally operate. The first 
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question is answered by saying that the base pay of a chief petty 
officer under acting appointment remains $99 per month and neces- 
sarily, if transferred to the Fleet Reserve or to the retired list his 
retainer or retired pay is required to be computed on that rate. 

In addition to the increases in the base rates of pay provided in 
section 12 (a) of the act of September 16, 1940, for enlisted men of 
the Army and Marine Corps the section increased the longevity pay 
of all grades from 5 to 10 per centum upon completion of the first 
4 years of service. As a result, transferred and retired members of 
the Marine Corps Reserve who were transferred or retired prior to 
the effective date of the section with over 16 and less than 20 years’ 
service, were entitled to only 20 per centum increase in their base pay 
and if of the four lower grades received lesser base pay than trans- 
ferred members of the Navy of the same pay grades. As first intro- 
duced, H. R. 4888, Seventy-seventh Congress (which became Public, 
No. 236), would have extended only to transferred and retired mem- 
bers of the four lower grades. When finally enacted this limitation 
was removed at the request of the Navy Department in order that 
men of the first three grades who transferred to the [Marine] Reserve 
after 16 years’ service may be entitled to an increase in their longevity 
pay. 

Under the act of May 31, 1924, 43 Stat. 251, members of the Fleet 
Naval Reserve Force who were transferred members thereof on June 
30, 1922, and who did not come within the special provisions of the 
act of May 18, 1920, 41 Stat. 603, were entitled on and after July 1, 
1922, to retainer pay computed on the base pay they were receiving 
at the close of their last naval service “plus all permanent additions 
thereof” and not to the longevity increase authorized by section 10 
of the act of June 10, 1922. 4 Comp. Gen. 345. This appears to have 
been the method of computing the pay of the reservist referred to in 
the fourth paragraph of the quoted letter of October 23, 1941. 

Public, No. 236, had two purposes—to allow an additional per 
centum increase for longevity of transferred Fleet Marine Corps 
Reservists who had completed more than 16 and less than 20 years’ 
service, and to increase the pay of the four lower grades by an 
adjustment in accordance with the rates of base pay provided in 
section 12 of the act of September 16, 1940. Danford, the reservist 
referred to in the fourth paragraph of the letter of October 23, 1941, 
transferred to the Fleet Naval Reserve in the grade of water tender 
after 20 years’ service on February 14, 1917; was recalled to active 
duty April 8, 1917, advanced to the rating of chief water tender, 
permanent appointment; released from active duty September 22, 
1919, and placed on the retired list of the U. S. Navy October 19, 
1925. Having been transferred to the Fleet Naval Reserve prior to 
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June 30, 1922, in the grade of water tender his retainer and retired 
pay has been computed at the rate of pay he was receiving on June 
80, 1922, under the laws and decisions of the Comptroller of the 
Treasury in force on that date; namely, as chief water tender, the 
pay of that rating being greater than he was entitled to receive as 
a water tender under section 10 of the act of June 10, 1922, as amended 
by the act of May 31, 1924, 43 Stat. 251. 

Since computation of this reservist’s retired pay on the rating of 
chief water tender was in the nature of a “saved” pay and is greater 
than when such pay is computed on the rating of water tender under 
the act of August 29, 1916, 39 Stat. 591, including longevity increases 
thereon, plus 10 per centum for good conduct marks, it is obvious that 
no additional benefits would accrue to him under Public, No. 236, of 
August 21, 1941, inasmuch as the language of the last mentioned act 
and its purpose as derived from the hearings and reported thereon 
disclose no intent whatever that computation of the “rates” of the 
retainer or retired pay thereunder should be upon a rating other than 
that upon which the enlisted man was entitled upon transfer to the 
reserve. Accordingly, you would not be authorized to adjust the 
reservist’s pay under the terms of that act. 


(B-22062) 


STATUS OF UNMOUNTED ART REPRODUCTIONS, PHONOGRAPH 
RECORDS, ETC., AS “PUBLICATIONS” 


The term “publications” as used in the appropriation act of July 3, 1941, for the 
Office for Emergency Management, authorizing the “free distribution of pub- 
lications” embraces “unmounted art reproductions” but may not be construed 
to include phonograph records, radio transcriptions, or motion picture film. 


Comptroller General Warren to the Coordinator of Inter-American Affairs, 
December 4, 1941: 


There has been received from the Acting Genera] Counsel, Office of 
the Coordinator of Inter-American Affairs, a letter of November 19, 
1941, as follows: 


In carrying out the program of this Office to “further the national defense and 
strengthen the bonds between the United States and the other American Re- 
publics,” it is contemplated that educational material be distributed free of 
charge in the other American Republics and the United States. The appropriation 
for the Office for Emergency Management in the act of July 3, 1941, Public, No. 
150, 77th Congress, provides, inter alia, that the funds allocated to this Office 
shall be available for “the free distribution of publications.” 

In this connection, I desire to submit for your consideration the question of 
whether the term “publications” includes such items as phonograph records, 
radio transcriptions, grant of motion-picture film, and unmounted art reproduc- 
tions, which would be prints of good quality. I am of the opinion that the 
language in the appropriation act is sufficiently broad to cover these items; 
nevertheless, I should like to submit the question to you for determination. 


The question presented is understood to be whether the word “pub- 
lications” as used in the act of July 3, 1941, Public Law 150, 55 Stat. 
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543, authorizing you to make “free distribution of publications” is 
sufficiently broad to authorize the free distribution of “phonograph 
records, radio transcriptions, grant of motion-picture film, and un- 
mounted art reproductions, which would be prints of good quality.” 

The word “publications” as used in the statute under consideration 
has reference not to an act but to tangible things which may be dis- 
tributed; and when the word “publication” is used in that sense its 
meaning is much narrower than its technical or legal meaning as 
used in the law of libel and slander, etc. When used’ in the sense in 
which it is used in the said statute, it has been held to refer to a 
book or print (50 Corpus Juris 870) ; to “books, pamphlets, pictures, 
prints, and papers” (United States y. Loftis, 12 Fed. 671) ; to “books, 
pamphlets, circulars, papers, etc.” (United States v. Huggett, 40 Fed. 
636) ; to a “book, pamphlet, picture, writing, print” (United States v. 
Chase, 135 U. 8. 255); and to “books, pamphlets, tracts, newspapers, 
and magazines” (Words and Phrases, permanent edition, vol. 35, p. 
40). Also, the word has been defined as “That which is published; 
any printed work placed on sale or otherwise distributed or offered 
for distribution” (Funk & Wagnalls New Standard Dictionary). 
With the exception of “unmounted art reproductions” it appears 
clear that the items mentioned in the above-quoted letter, i. e., phono- 
graph records, radio transcriptions, and motion-picture film, do not 
come within those definitions of the word “publications” and I do 
not find that the word, as used in the sense in which it is here con- 
sidered, has received a construction sufficiently broad to include such 
items. Likewise, nothing has been found in the legislative history 
of the act involved which would justify such a construction of the 
word. 

Accordingly, it must be held that the authority contained in the 
act of July 3, 1941, supra, to make “free distribution of publications,” 
may not be construed to authorize the free distribution of “phono- 
graph records,” “radio transcriptions,” or “motion-picture film.” 


(B-20483) 


RENTAL, SUBSISTENCE, AND QUARTERS ALLOWANCES—DEPENDENTS 
OF NAVY PERSONNEL—STEPCHILDREN 


The relation of stepparent and stepchild existing between a Navy officer and the 
child of his wife by a former marriage does not survive the death of the wife 
so as to authorize payment of increased rental and subsistence allowances 
on account of dependent child as defined in section 4 of the act of June 
10, 1922, as amended, even though the officer continues to maintain the 
child solely from his own income, and the same rule is applicable to a 
similarly situated enlisted man with to money allowance for quar- 
ters for dependents under the act of Oc r 17, 1940. 
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Assistant Comptroller General Elliott to the Secretary of the Navy, December 
5, 1941: 


There has been considered your letter of September 12, 1941, 
forwarding for consideration and decision a letter of September 3, 
1941, from the Bureau of Supplies and Accounts, as follows: 


Subject: Increased allowances because of dependents; request for decision of 
the Comptroller General. 
References: (a) Section 4, Act of June 10, 1922, 42 Stat. 627. 
(b) Act of February 21, 1929, 45 Stat. 1254, Chapter 288. 
(c) Paragraph A-4 (b), Appendix A, S. & A. Manual. 
(d) Executive Order No. 8688, February 19, 1941. 
(e) Decision of Comptroller General, 20 Comp. Gen. 522. 

1. Section 4 of the act of June 10, 1922, 42 Stat. 627, provided: 

“That the term ‘dependent’ as used in the succeeding sections of this Act 
shall include at all times and in all places a, Jawful wife and unmarried chil- 
dren under twenty-one years of 
The Act of February 21, 1929, 45 Stat. 1254, ‘Chapter 288, provided: 

“That the word * ‘+ ‘children’ as used in * * * section 4 of the 

act approved June 10, 1922 (Forty-second Statutes, page 627), * * * shall 
be held to include, legitimate children, stepchildren, or adopted children, where 
such legitimate children, stepchildren, or adopted children are in fact depend- 
ent upon the person claiming dependency allowance.” 
It may also be noted that Executive Order No. 8688, February 19, 1941, promul- 
gating regulations for the payment of money allowance for quarters to enlisted 
men having dependents as provided in the Act of October 17, 1940, 54 Stat. 
1205, used identical language (87 U. 8. Code 8, 8a) in defining dependents of 
enlisted men. See comment on pages 529-530 of reference (e). 

2. The purpose of this legislation and the reasons therefor are set forth in a 
letter dated March 26, 1928, from the Secretary of War to the Chairman of the 
Committee on Military Affairs, House of Representatives, published as Senate 
Report No. 1859, 70th Congress, 2nd session. It is significant to note that after 
the House Committee on Military Affairs had stricken the word “stepchildren” 
from the original draft of the bill (H. R. 12449) the Senate Committee rein- 
serted the word and added the following “where such children, stepchildren, or 
adopted children are in fact dependent upon the person claiming dependency 
allowance.” In the letter referred to, after setting forth the reasons for the 
amendment, it is stated with respect to the additional expense involved: 

“In the absence of accurate information as to the number of officers who have 
adopted children or stepchildren, or even with this information it would be 
difficult to estimate what the effect of the enactment of the proposed legislation 
would have upon the appropriation for the pay of the Army. There would no 
doubt be many instances even where there were children under either of these 
categories where quarters and subsistence would be drawn for other dependents 
and therefore there would be no change in the situation so far as the cost is 
concerned. * 

8. In 8 Comp. prt 573 the ruling is made that the fact that an officer actually 
supports or contributes to the support of a stepchild. merely tends to establish 
whether he stands in loco parentis to the child and not that it is his stepchild, 
and that the law does not provide increased allowances to an officer because he 
stands in loco parentis to a child not his own. The decision is also made that 
the officer involved in that case no longer had a stepchild after the termination 
of the marriage relation between the officer and the mother of the child. 

4. In the belief that the particular circumstances involved in 8 Comp. Gen. 
573 made it necessary to establish the rule stated, and not that the increased 
allowance is denied in every case regardless of circumstances, and because of 
the fact that existing regulations contained in reference (c) have been con- 
strued by certain disbursing officers as authorizing credits of increased allow- 
ances on account of a stepchild, it is requested that a decision of the Comptroller 
General be obtained on the following questions: 

(a) An officer of the Navy married a widow who had a small child born of 
her previous marriage. Because of the fact that the child had no other means 
of support the officer too it into his home and provided for its maintenance 
and education as if it were his own child... Subsequently (while the child re- 
mained an infant and incapable of self-support), the mother of the child died 
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and the officer continued the existing arrangement affecting the maintenance of 
the child. Under such circumstances where the child is maintained solely from 
his own income, is the officer entitled to increased allowances on account of a 
dependent child within the meaning of section 4 of the act of June 10, 1922, 
42 Stat. 627, as amended? 

(b) Is an enlisted man similarly situated entitled to money allowance for 
quarters, other conditions being met, within the meaning of the act of October 
17, 1940, 54 Stat. 1205, and Executive Order No. 8688, dated February 19, 1941? 

Reference (a) is set out sufficiently for present purposes in the 
letter, supra. Reference (b), quoted in full, is as follows: 

That the words “child” and “children” as used in section 12 of the act ap- 
proved May 18, 1920 (Forty-first Statutes, page 604), and in section 4 of the 
act approved June 10, 1922 (Forty-second Statutes, page 627), and in section 12 
of the act approved June 10, 1922 (Forty-second Statutes, page 631), as amended 
by the act approved June 1, 1926 (Forty-fourth Statutes, page 680), shall be 
held to include legitimate children, stepchildren, and adopted children, where 
such legitimate children, stepchildren, or adopted children are in fact dependent 
upon the person claiming dependency allowance. 


Reference (c) is in relevant part as follows: 


In the case of officers claiming increased allowances because of dependent 
legitimate child, stepchild, or adopted child, certificates in the following form 
will be required : 


OFFICER WHO IS A WIDOWER 


In the case of an officer who is a widower claiming increased allowances for 
dependent legitimate child or stepchild a certificate in the form indicated below 
will be executed by the officer and filed with the voucher or pay roll on which 
the first payment to him is made during each fiscal year. * * 

There follows the form of certificate prescribed. It will be observed 
in decision of January 18, 1930, 9 Comp. Gen. 299, the certificate for 
transportation included “legitimate-step-adopted” child or children, 
the certificate required of a widower who is claiming rental and sub- 
sistence allowance provided for “my legitimate” child or children, and 
that other certificates and requirements were made as to officers claim- 
ing rental and subsistence allowances for an adopted child or children. 

Reference (d), Executive Order No. 8688, February 19, 1941, de- 
fined “dependents” in substantially the words of the statutes (refer- 
ences (a) and (b)), and provided that effective October 17, 1940, 
certain classes of enlisted men designated therein should be entitled 
to receive allowances for quarters prescribed for enlisted men by an 
earlier Executive Order No. 7293, February 14, 1936, and is not 
material here. 

Reference (e), decision of Comptroller General, 20 Comp. Gen. 
522, discussed in detail the entitlement of several classes of naval 
enlisted personnel to the benefits of the act of October 17, 1940, 54 
Stat. 1205, and Executive Order No. 8688 issued pursuant thereto, 
and pointed out that “an enlisted man claiming the quarters allow- 
ance for dependent children (legitimate, adopted, or step) is required 
to supply satisfactory evidence that such children are in fact de- 
pendent upon him. See 9 Comp. Gen. 299.” That is to say, that even 
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when the relationship between the claimant and the minor on whose 
account he claims allowances is such as otherwise to entitle him 
thereto, actual dependency of the minor upon the claimant is conditio 
sine qua non to his right to said allowances, since actual dependency 
is by law made a question of fact in every case, to be established by 
acceptable evidence. 

Examination of the decision in 8 Comp. Gen. 573, cited in the above 
quoted letter, fails to disclose any “particular circumstances involved” 
in the case there presented to differentiate it from others of its kind, 
or to support a “belief” that the rule there laid down was not intended 
to apply or is not equally applicable to all other cases of like char- 
acter. Nor does it appear that the facts in that case differed in any 
material aspect from those recited in paragraph 4 (a) of Bureau of 
Supplies and Accounts letter, supra, except that it was not shown 
there whether the marriage between the claimant and the mother of 
the stepchild had been terminated, while the instance cited by you 
shows the death of the mother of the infant as a fact. 

The reason for the rule laid down in the cited decision is found in 
the statute itself and in principles of law established by numerous 
pertinent decision of the courts. A “stepchild” has been defined by 
courts and lexicographers alike as a child of one’s wife or husband 
by a former marriage. See Webster’s New International Dictionary ; 
60 C. J. 31; Words and Phrases, Permanent Edition, Volume 40, page 
142 et seg. The relation of stepparent and stepchild is that existing 
between a husband or wife and the child of his wife or her husband as 
the case may be, by a former marriage. 46 C. J. 1337. The relation 
is one of affinity, a relationship by marriage wholly and solely, as 
distinguished from consanguinity or relation by blood, and the con- 
sensus of judicial decision is that it exists only so long as the marriage 
from which it arose maintains, and ceases with the termination thereof 
either by death or divorce. That is to say, when the marriage be- 
tween the mother or father, as the case may be, of the infant, and the 
stepparent, is terminated from whatever cause, the relation of step- 
parent and stepchild is likewise terminated ipso facto, although in 
some jurisdictions a different rule has been applied when there was 
offspring of the second marriage, or that between the natural and 
stepparent of the child, in which case, of course, there would be in- 
volved relatives of the half blood. 

In the nature of the question most decisions on the subject are of 
State courts, but the case of Brotherhood of Locomotive Firemen and 
Enginemen v. Hogan, et al., 5 Fed. Supplement 598, collated nu- 
merous decisions, and the court reached the conclusion that the weight 
of authority clearly was that the relation of stepparent and stepchild 
does not survive dissolution of the marriage by which it was created. 
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It may be said in this connection that the weight of authority is to the 
effect that in the absence of agreement to the contrary, a stepparent 
as a general rule, is not responsible or liable for the support of an 
offspring of a spouse by a former marriage even during coverture, and 
a fortiori would the rule be for application after termination thereof, 
although the dependency statute abrogates the general rule in that 
respect to the extent that an officer or enlisted man establishing his 
right thereto otherwise is entitled to transportation on account of a 
dependent stepchild during coverture with its mother. 

It has been held by the courts that in the construction of statutes 
Congress will be presumed to have used language in its usual signifi- 
cance and in accordance with common understanding. United States 
v. Wurts, 303 U. S. 414. In view of the universal acceptation of the 
word stepchild as above defined there appears to be no room for doubt 
that Congress used the term in that sense in the statute in question, 
there being nothing in the act of February 21, 1929, swpra, to indicate 
that the Congress, in including a stepchild in the category of possible 
dependents, used the word in any broader than its ordinary and usual 
acceptation, and intended only to impose upon the Government the 
cost of transportation of stepchildren under section 12 of the act of 
May 18, 1920, 41 Stat. 604, and section 12 of the act of June 10, 1922, 
42 Stat. 631, when the other requirements of the statute were fulfilled. 


It follows that the questions presented in numbered paragraph 4 (a) 
and (b) of your submission must both be answered in the negative. 


(B-21561) 
CONTRACTS—LIQUIDATED DAMAGE PROVISIONS—ENFORCIBILITY 


Where it was contemplated at the time a contract was made that the actual 
damages which would result from delay in delivery of a portion of the 
contract material would approximate those resulting from delay in complete 
delivery, a stipulation for liquidated damages is not unenforcible merely 
because the contract did not provide for apportionment of the liquidated 
damages in the event of delay in delivery of only a part of the material, and 
the fact that it may appear upon final completion of the contract that the 
actual damages suffered because of a partial delay were less than con- 
templated is immaterial. 16 Comp. Gen. 344, distinguished. 


Comptroller General Warren to the Truscon Steel Co., December 6, 1941: 


Reference is made to your letter of October 30, 1941, requesting 
review of settlement dated October 28, which disallowed your claim 
for remission of the sum of $1,875, deducted as liquidated damages 
in making payment to you for galvanized welded wire fabric fur- 
nished to the War Department, Corps of Engineers, under contract 
No. W-1096-eng-4384, dated January 27, 1936. 

Under the terms of the contract you agreed to furnish and deliver 
f. o. b. cars Youngstown, Ohio, for shipment on Government bills 








530 DECISIONS OF THE COMPTROLLER GENERAL 


of lading to the United States Engineer Depot, New Orleans, La., 
384,000 square feet of galvanized welded wire fabric, approximately 
6 feet wide, in rolls of 6,000 square feet each, in accordance with 
contract specifications, at a price of $2.57 per 100 square feet, less 
discount of one-half of 1 percent for payment within 30 days, and 
less freight equalization as specified in your bid. Deliveries were to 
be made as stated in paragraph 2 of the contract specifications, which 
paragraph provided that work was to be commenced at such time as 
would enable you to make complete delivery within 8 days after 
receipt of notice to proceed, and that in the event of failure to make 
delivery as required liquidated damages would be charged in the 
sum of $75 for each day of delay until the shipment was delivered. 
Also, with respect to liquidated damages article 5 of the contract 
provided, in pertinent part, as follows: 

If the contractor refuses or fails to make delivery of the materials or sup- 
plies within the time specified in Article 1, or any extension thereof, the 
actual damage to the Government for the delay will be impossible to deter- 
mine and in lieu thereof the contractor shall pay to the Government, as fixed, 
agreed, and liquidated damages for each calendar day of delay in making 
delivery, the amount as set forth in the specifications or accompanying papers, 
and the contractor and his sureties shall be liable for the amount thereof: 
* * * Provided further, That the contractor shall not be charged with 
liquidated damages or aby excess cost when the delay in delivery is due to 
unforeseeable causes beyond the control and without the fault or negligence 
of the contractor, ineluding, but not restricted to, acts of God or the public 
enemy, acts of the Government, fires, floods, epidemics, quarantine restrictions, 
strikes, freight embargoes, and unusually severe weather but not including 
delays caused by subcontractors: Provided further, That the contractor shall, 
within 10 days from the beginning of any such delay, notify the contracting 
officer in writing of the causes of delay, who shall ascertain the facts and 
extent of the delay and his findings of facts thereon shall be final and con- 
clusive on the parties hereto, subject only to appeal, within 30 days, by the 


contractor to the head of the department concerned, whose decision on such 
appeal as to the facts of delay shall be final and conclusive on the parties 


hereto. 

It was provided in paragraph 10 of the specifications that the 
wire fabric was to be used for reinforcing in asphalt mattresses for 
river bank protection, and paragraph 5 thereof stated that the con- 
tractor shall make or have made at the factory the various tests on 
materials as called for in the specifications. However, paragraph 
15 provided that the fabric would be finally inspected and accepted 
upon delivery to the contracting officer and that the contractor, in 
making his factory tests, must be governed by the fact that it was the 
intent of the specifications to procure a wire fabric capable of being 
shipped and handled prior to placement in the mattress without 
damage to welds or fabric. 

The record shows that notice to proceed was received by you on 
February 6, 1936, thereby fixing February 14, 1936, as the final date 
for complete delivery of the wire fabric. It is shown further that 
shipments of the 64 rolls of wire fabric were made from your plant, 
Youngstown, Ohio, on February 8 and 12, 1936, or within the con- 
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tract period, but that upon final inspection of the material at destina- 
tion it was found that 1 roll of fabric did not comply with the 
specifications and the same was rejected on February 14, 1936, and 
you were advised thereof by wire on February 15, 1936. However, 
it appears that due to the fact that the mesh machinery in your fac- 
tory was being overhauled, shipment of a roll of fabric to replace 
the one which had been rejected was not made from your factory 
until March 10, 1936, or 25 days after the expiration of the time fixed 
in the contract for complete delivery. Accordingly, in making partial 
payment for the material on voucher No. 8010 of the December 1936, 
accounts of W. A. Carter, first lieutenant, Corps of Engineers, there 
was deducted, in accordance with the liquidated damage provision 
of the contract, the sum of $1,875, representing liquidated damages 
for 25 days’ delay at the rate of $75 per day. 

You claimed refund of this amount by letter of June 22, 1941, on 
the ground that the liquidated damage provision of the contract 
constituted a penalty, and was not enforcible, for the reason that 
said provision did not provide for the apportionment of the amount 
to be assessed as liquidated damages in the event there was a delay 
in delivery of only a part of the material, but provided for charging 
the same amount as liquidated damages for delay in delivery of a 
part of the material as it did for delay in delivery of the entire 


contract quantity. The pertinent part of your letter setting forth 
such contention is as follows: 


There was no provision in the contract for apportioning the liquidated dam- 
ages for delays in delivery of a part of the contract quantity of 64 rolls of 
wire and obviously the United States was not damaged as much by the delay 
in the delivery of this one roll of wire as it would have been for similar delay 
in delivery of the other 63 rolls of wire. For the period of twenty-five days when 
the Government had the other 63 rolls in its possession it was charging the con- 
tractor with $75 a day for delay in delivery of this one roll—the amount of 
liquidated damages stipulated in the contract for delay in delivery of all of the 
rolls. The other 68 rolls of wire were available during these twenty-five days 
for such use as the Government may have wanted to make of them. 

That the deduction of liquidated damages when the contract was substantially 
completed and the delay was with respect to the delivery of a small fraction 
thereof constitutes a penalty and may not be made at the rate stipulated for 
total default with no provision for apportionment of the liquidated damages 
was considered at some length in 16 Comp. Gen., 344-348. citing Northwestern 
Terra Cotta v. Caldwell, 234 Fed. 491, certiorari denied 242 U. S. 643. It was 
held in this decision that the amount stipulated for liquidated damages was a 
penalty and not enforceable. 


However, your claim was disallowed by settlement of October 28, 
1941, for the reason that the contract provided for the assessment of 
liquidated damages at the rate of $75 per day for each day of delay 
until shipment of the fabric was completed; and for the further rea- 
son that the contracting officer had found that the delay in shipment 
of the replacement roll was not due to any of the excusable causes 
of delay set forth in article 5 of the contract, supra. 
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Your letter of October 30, 1941, requesting review of said settle- 
ment, is as follows: 


The above request is made for your review of the settlement in this case. 
There appear to be no particular differences of opinion as to the facts in this 
case as stated in my letter of June 22nd, 1941, to the Claims Division and as 
stated by that division in the disallowance certificate of October 28th, 1941, 
except that the Claims Division in said settlement has misquoted the terms of 
the contract to the extent that the Claims Division has stated in its settlement 
that liquidated damages were to be deducted for each day of delay until shipment 
is “completed.” ‘The contract makes no such statement. This contract was on 
Standard Form 32 and there was substituted for article V, the actual damage 
provision, the liquidated damage provision, which is found in paragraph 5 of 
the directions for preparation of the contract. That paragraph very clearly 
states that liquidated damages were to be charged for any delay, not due to cer- 
tain specified causes in making “delivery” and nothing is said in the contract 
about “completed” delivery. 

Sheet one (1) of the specifications attached to the contract provides in 
paragraph 2 that liquidated damages are to be charged “until shipment is 
delivered.” Very simply the contract required the delivery of 384,000 square 
feet of welded wire fabric, each roll to contain 6,000 square feet, which would 
make 64 rolls. The contract price was $9,868.80 for delivery of all of the wire 
fabric f. o. b. cars at point of shipment, or $154.20 a roll. 

All of the rolls were shipped within the contract period, but one of the 
rolls when received at destination was damaged to the extent that some of 
the welding had become loose. This roll was rejected and there may be a 
question as to the responsibility for the damage in shipment. If the roll was 
damaged in shipment, the contractor is not responsible, as the rolls became 
the property of the Government when they were delivered to the carrier. 

But, aside from this fact, the contract delivery was substantially completed 
at the time of shipment and the receipt of the shipment at destination, and 
it is highly inequitable and unjust to charge this contractor with $1,875.00 
liquidated damages for delay in delivery of one ro of wire whose contract 
price was only $154.20. 

In this letter of June 22, 1941, to the Claims Division, we point out that, 
since the contract made no provision for proportionate liquidated damages and 
since the delivery was substantially completed within the contract period, there 
should be followed the decision in 16 Comp. Gen. 344-348 and the cases there 
cited, in holding that such a stipulation, when so applied, constitutes a penalty 
and the entire amount should be certified for payment to the contractor. 

In requesting this review of the settlement, it is hoped that you will follow 
the decisions of prior Comptrollers General, the above cited one being one 
decision among many of similar import, and certify the deduction of $1,875.00 
for payment to the Contractor. 


Article 5 of the contract, quoted above, provided that, in the event 
of your failure to make delivery of the supplies within the time 
specified, you would pay to the Government as liquidated damages 
for each calendar day of delay in making delivery “* * * the 
amount as set forth in the specifications or accompanying papers 
* * *” Paragraph 2 of the specifications provided, in pertinent 
part, that: 

Commencement, Prosecution, Delivery, and Completion—The work shall be 
commenced at such time as will enable the contractor to make complete delivery 
within eight days after receipt of notice to proceed. 

In case of failure on the part of the contractor to make delivery as called 
for and as agreed upon as a part of this contract, the contractor shall pay to 
the United States as liquidated damages the sum of $75.00 for each day of 
delay until shipment is delivered. [Italics supplied.] 

Hence, it is evident that the contract contemplated that complete 
delivery of the fabric was to be made within 8 days after receipt 
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of notice to proceed, and that in the event of your failure to make 
complete delivery as provided in the specifications, liquidated dam- 
ages would be charged at the rate of $75 per day until delivery 
was made as required; that is, until complete shipment was made 
of all of the material. 

With respect to the statement in your letter that the rejected roll 
may have been damaged in shipment, and if such were so, you would 
not be responsible for the damage, the administrative office has re- 
ported that upon final inspection of the material at destination it 
was found that the roll of fabric involved did not comply with the 
specifications and, accordingly, said roll was rejected. No evidence 
has been furnished in support of your statement that the rejected 
roll may have been damaged in shipment, and there is no other 
evidence of record to such effect. Therefore, it must be concluded 
that the reason for the failure of the rejected roll to meet the specifica- 
tion requirements was not the result of any damage in shipment. 
Moreover, it was provided in paragraph 15 of the specifications that 
in making factory tests you must be governed by the fact that it was 
the intent of the specifications to procure a wire fabric capable of 
being shipped and handled prior to placement in the mattress without 
damage to welds or fabric. Consequently, even if it appeared that 
the rejected roll had been damaged in shipment, in view of said pro- 
vision in the specifications it is not clear that such fact would relieve 
you from responsibility for liquidated damages until the damaged roll 
of fabric was replaced. 

Furthermore, it appears that no legal basis for remission of the 
liquidated damages is contained in your contentions to the effect that 
since substantial delivery of the fabric was made within the con- 
tract period, it would be inequitable and unjust to charge you with 
the sum of $1,875 as liquidated damages for delay in delivery of 
une roll of fabric, the contract price of which was only $154.20; and 
since, as contended in your letter of June 22, 1941, the contract made 
no provision for apportionment of the liquidated damages for par- 
tial deliveries, it constitutes a penalty under the decision of this 
office published in 16 Comp. Gen. 344, and the cases cited therein. 

With respect to such contentions, it appears that in the published 
decision referred to, it was held, in pertinent part, quoting from the 
syllabus, as follows: 

Liquidated damages for delays in delivery should be provided for in large 
quantity stock item contracts for supplies not readily procurable in the open 
market but, in such cases, as the damages due to delivery delays are reduced in 
proportion to partial deliveries, the stipulation should be on the basis of an 
appropriate percentage of the contract price of any undelivered supplies for 
each day of delay after the delivery date fixed in the contract. 

In other words, it was stated in said decision, in part, that where 
a contract provides for the furnishing of large quantities of stock 
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items, i. e., items which are not to be placed in immediate use by 
the Government, but which are to be used largely for supply purposes, 
the probable actual damages to the Government for delay in delivery 
of said items would at least be reduced in proportion as partial 
deliveries of the items were made. Accordingly, the administrative 
agency involved was advised that in order to avoid any question as 
to the validity of the assessment of liquidated damages in such cases, 
the stipulation for liquidated damages in supply contracts should 
not provide for a flat charge for each day of delay, but should make 
some allowance for partial deliveries, and that the amount of liqui- 
dated damages should be fixed as an appropriate percentage of the 
contract price of any undelivered supplies. In support of such view, 
there was cited a statement from the opinion of the court in the case 
of Northwestern Terra Cotta Co. v. Caldwell (C. C. A. 8th), 234 Fed. 
491, 505, certiorari denied, 242 U. S. 648, in which it was stated by 
the court that: 

* * * when the contract was to furnish almost innumerable articles, and 
not to build a building, it cannot be assumed that the parties meant to stipulate 
for the same damages for total failure to deliver any part of the goods and for a 
failure to deliver a single one of the innumerable articles to be delivered. * * * 

However, it was not intended to hold in said decision that a stipu- 
lation for liquidated damages at a flat rate per day in all contracts 
which cover the furnishing of supplies or materials, as distinguished 
from construction contracts, can have no relation to the actual damages 
which might be sustained by the Government, and, that as a matter 
of law, said stipulations are penalties and are unenforcible. In such 
cases, where it is stipulated that liquidated damages are to be assessed 
on the basis of a flat charge per day, there must be considered all of 
the facts and circumstances under which the supplies or materials 
were purchased, including the purpose for which they were to be 
used, in order to determine whether it may be said that the stipulation 
for liquidated damages had any reasonable relation to the actual dam- 
ages which the parties contemplated at the time the contract was 
made might be sustained by the Government as a result of any delay 
in delivery. See United States v. Bethlehem Steel Co., 205 U.S. 105; 
Wise v. United States, 249 U. S. 361; Frick Co. v. Rubel Corp., 
62 F. (2d) 765 (C. C. A. 2d); 18 Comp. Gen. 503, and cases cited 
therein. 

In the case of Frick Co. v. Rubel Corp., supra, the Circuit Court of 
Appeals for the Second Circuit held that where a contract fixed 
liquidated damages for a breach, the District Court properly excluded, 
as immaterial, certain evidence which had been offered to prove that 
the actual loss caused by the breach was infinitesimally small as com- 
pared with the stipulated liquidated damages, and properly directed 
a verdict for the amount of liquidated damages agreed upon in the 
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contract, irrespective of the amount of actual damages. With respect 
to the matter, the court stated its conclusion, at page 767, as follows: 


There remains, however, the further question whether the judge was in error 
in refusing to allow the defendant to prove that the liquidated damages were 
wholly disproportionate to the actual losses suffered by the plaintiff because of 
the delay. The defendant had gone only a short way on this point in its cross- 
examination of the plaintiff's superintendent, when it was stopped. It then 
offered to prove that “the actual loss which was made necessary,” “the cost en- 
tailed by this alleged delay,” was “infinitesimally small as compared with this 
penalty.” The judge refused to allow such proof, and the defendant excepted. 
It will be observed that the defendant did not offer to prove disparity between 
the amount fixed as liquidated damages and the losses which were in contem- 
plation when the contract was signed. Unless proof of the actual losses was 
material to that issue, the offer was of irrelevant evidence, and no question 
arose whether gross disproportion between liquidated damages and losses in 
contemplation would be evidence that the clause was penal. That question it- 
self turns on how far some of the language in Sun P. € P. Association v. Moore, 
183 U. S. 642, 672-674, 22 S. Ct. 240, 46 L. Ed. 366, is to be read literally, and 
how far it has been modified by U. S. v. Bethlehem Steel Co., 205 U. 8. 105, 121, 
27 S. Ct. 450, 51 L. Ed. 731, U 8. v. United Engineering & Const. Co., 234 U.'S. 
236, 246, 34 S. Ct. 843, 58 L. Ed. 1294 and Wise v. U. S. 249 U. S. 361, 365, 89 
S. Ct. 308, 63 L. Ed. 647, and by the decision in Kothe v. R. C. Taylor Trust Co., 
280 U. S. 224, 50 S. Ct. 142, 74 L. Ed. 382. 

My brothers think, though I do not, that evidence as to the actual loss was 
not material to the issue of the losses in contemplation, though we all agree 
that it is the comparison of the liquidated damages with the last, not the first, 
which can raise the point at all. On their view,-the offer did not therefore 
raise the question, and it follows that the judge was right, and that the judg- 
ment on the second and third causes of action must also be affirmed. 


It is clear from this statement from the opinion of the court in the 
case of Frick Co. v. Rubel Corp. that the matter of relationship or 
disparity between the amount assessed as liquidated damages because 
of delay in the performance of a contract and the amount of actual 
damages sustained by the Government as a result of said delay is of 
no consequence, and is not proper for consideration, in determining 
the question as to whether a stipulation for liquidated damages is 
valid or whether the stipulation constitutes a penalty, and is unen- 
forcible. In the determination of such question, the only matter open 
for consideration is the relation between the amount stipulated as 
liquidated damages, and the losses which were in contemplation be- 
tween the parties when the contract was made; and in order for a 
provision for liquidated damages to be overturned on the ground 
that it constitutes a penalty, the record must show conclusively that 
there was no possible relation between the amount stipulated for 
liquidated damages and the losses which were contemplated by the 
parties at the time the contract was made. See, also, United States 
v. Bethlehem Steel Co., supra, and Wise v. United States, supra. 
liquidated damages for a breach, the District Court properly excluded. 
as immaterial, certain evidence which had been offered to prove that 
the actual loss caused by the breach was infinitesimally small as com- 
pared with the stipulated liquidated damages, and properly directed 


a verdict for the amount of liquidated damages agreed upon in the 
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suffered the same damage because of the delay in furnishing one roll 
of fabric as it would have if the entire 64 rolls covered by the con- 
tract were delayed, was referred to the War Department for a report, 
and with respect to such contention the contracting officer has stated 
as follows: 

* * * In the present case, the Government advertised for 384,000 square 
feet of galvanized welded wire fabric (64 rolls) and specified liquidated dam- 
ages of $75.00 per day. This figure is not an estimate of the damage which 
would be incurred by a shutdown of the plant for which the material was pur- 
chased, as this would run into thousands of dollars per day, but is the esti- 
mated expense involved in additional towing, handling of material for the plant, 
rescheduling of operations, etc., and, therefore, is not in any sense a penalty. 

b. The amount of liquidated damages, namely, $1,875.00, which accrued be- 
cause of the 25 days’ delay in delivery of one roll of wire, the contract price 
for which was $154.20, has no relationship to the value of one roll of wire but 
is a measure of the expense involved in additional towing, handling, administra- 
tion, ete. 


ec. This is not a large quantity stock item contract and it was not intended 
that a partial delivery of the material within the specified time should relieve 
the contractor from payment of a portion of the liquidated damages, as delivery 
of a quantity short of the estimated requirement for a project could affect 
operating schedules of the plant, the matter of whether nondelivery of \%,4 of the 
order (6,000 square feet) would have damaged the United States as much as 
delay in delivery of the whole order depending upon circumstances. 

It appears therefrom—and also is stated in paragraph 10 of the 
specification—that the wire fabric purchased under the contract 
was not to be stocked by the Government for supply purposes, but 
that it was to be used by the Government immediately as a part of 
the material for asphalt mattresses which the Government was in 
the process of manufacturing at the time. It appears further from 
said report that at the time the contract was made the stipulation 
for liquidated damages was included therein to protect the Govern- 
ment against increased costs in the nature of additional towing, han- 
dling of material for the plant in which the asphalt mattresses were 
being manufactured, rescheduling of operations, etc. Also, it appears 
from said report that at the time the contract was made it was con- 
templated that the delivery of any quantity of wire fabric short 
of the estimated requirement for the project could affect the oper- 
ating schedule of the plant, and that it was possible for the non- 
delivery of one roll of wire fabric to have damaged the United States 
as much as delay in delivery of the whole order would have, depend- 
ing upon existing circumstances. 

Therefore, since the record shows that the stipulation in the con- 
tract providing for the assessment of liquidated damages at the 
rate of $75 a day until complete delivery of the wire fabric was 
made, constituted a reasonable and bona fide estimation at the time 
the contract was executed of the amount of the loss per day, which 
would have been sustained by the United States if complete delivery 
of the fabric was not made within the time specified, it must be held 
that said liquidated damage provision is not a penalty but is valid 
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and enforcible, and the fact that it may now appear that the amount 
of liquidated damages exceeded the actual damages sustained by the 
United States is immaterial. 

Accordingly, the settlement of October 28, 1941, must be, and is, 
sustained. 


(B-21022) 


UNIFORM GRATUITIES—RETIRED NAVAL RESERVE FORCE MEMBERS 
ON ACTIVE DUTY 


Officers, now on active duty, who were retired under the acts of June 4, 1920, 
and July 12, 1921, for disability incurred while on active duty in time of 
war as members of the Naval Reserve Force established under the act of 
August 29, 1916, are not entitled to payment of uniform gratuities pro- 
vided by section 302 of the Naval Reserve Act of 1938. 


Assistant Comptroller General Elliott to the Secretary of the Navy, December 
8, 1941: 


There has been considered your letter of October 4, 1941, request- 
ing a decision on the question whether certain retired officers of the 
Naval Reserve Force (established under the act of August 29, 1916, 
39 Stat. 587), now on active duty, are entitled to uniform gratuities 
under section 302 of the Naval Reserve Act of 1938 (approved June 
25, 1938) , 52 Stat. 1180, which provides as follows: 


In time of peace, upon first reporting for active or training duty with pay, 
after enactment hereof, at a location where uniforms are required to be worn, 
or after the authorized performance of fourteen drills, a commissioned or war- 
rant officer of the Naval Reserve shall be paid a sum not to exceed $100 as 
reimbursement for the purchase of the required uniforms, and thereafter he 
shall be paid an additional sum of $50 for the same purpose upon the comple- 
tion of each period of not less than four years in the Naval Reserve. Provided, 
That this latter amount of $50 shall not become due any officer until he has 
completed not less than one hundred and fifty drills or periods of other 
equivalent instruction or duty or appropriate duties and fifty-six days’ active 
or training duty, or seventy-five drills and eighty-four days’ active or training 
duty, or one hundred twelve days’ active or training duty: Provided further, 
That any officer who has heretofore received a uniform gratuity shall not be 
entitled to either of the above-mentioned sums until the expiration of four 
years from the date of the receipt of the last such gratuity: Provided further, 
That uniforms for aviation cadets shall be provided as heretofore or hereafter 
authorized by law: And provided further, That in time of war or national 
emergency a further sum of $150 for the purchase of required uniforms shall 
be paid to officers of the Naval Reserve when they first report for active duty. 


You have submitted a letter from the Officer in Charge, Retainer 
Pay Division, Bureau of Supplies and Accounts, which is as follows: 


1. I have received two sets of uniform gratuity vouchers from each of two 
officers who were placed on the Retired List of the Naval Reserve Force in 1920 
and 1925, respectively, but hesitate to make the desired disbursement because 
of the unusual conditions in the respective cases. 

2. There is submitted below a synopsis of the record of service of lieutenant, 
junior grade, Rufus Hayward Knight. United States Naval Reserve, retired, as 
an officer, and as an enrolled enlisted man in the Naval Reserve Force. 
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Enrolied enlisted service 


Enrolled April 17, 1917; reported April 19, 1917; accepted appointment as Ensign, 
Naval Reserve Force, on January 28, 1918. 


1918 Officer service 


ee Having enrolled in the U. 8. N. R. F. for a period of 4 yrs, from 
April 17, 1917, hereby given the provisional rank of Ensign in 
the Naval Coast Defense Reserve, Cl. 4, for G. 8S. 
. See Accepted appointment. 
bicdeinteste Transferred to the Naval Reserve, Cl. 2, as of Oct. 29, 1918. 













































a) A iplinewan~eei Det. (Leviathan) relieved from all active duty. (Det. Oct. 13.) 
TOG, Bde ntind Orders of Oct. 13, 1919, modified; upon det. Leviathan report 
to the Naval Hospital, New York, N. Y., for treatment. Upon 

discharge from hospital carry out orders of Oct. 13, 1919. 

(Disc. Dec. 18.) 


2oers Given the provisional rank of Lt. (j. g.) in the Naval Reserve, 
Cl. 2, to rank from July 1, 1919. 


Ge  Mpcietnnens Given the confirmed commission as Ensign in the Naval Reserve, 
Cl. 2, to rank from Oct. 1, 1919. 

BE Bec tit Accepted appointment of confirmed commission. 

ie iicoccatmnn Authority contained in Bureau's letter of July 29, 1920, modified. 


Recalled into active service as of July 1, 1920, and ordered 
to report to the Naval Hospital, New York, N. Y., for observa- 
tion and further treatment. 

Nov. 15_..----. Found by Naval Retiring Board incapacitated for active service 
by reason of intraspinal injury; that incapacity is permanent 
and was incurred in line of duty as result of incident of 
service; that disability is 90% for Naval service and 70% 
for civil occupation. Nov. 2, 1920, President of U. S. approved 
proceedings and findings of Retiring Board and directed re- 
tirement from active service and placement on Retired List 
in conformity with provisions of section 1453 of Revised 
Statutes [34 U. 8S. C. 417] and those of act of June 4, 1920 
[41 Stat. 834]. Accordingly transferred to Retired List of 
U. 8. N. R. F. from Nov. 2, 1920, in accordance with provisions 
of law above referred to. 

Navy. 28:.......- Having been placed on Retired List, U. S. N. R. F., upon discharge 

from treatment at Naval Hospital, New York, N. Y., to home 

and relieved from all active duty. 


Be cde = .. Reported for active duty at Navy Yard, Boston, Mass. 





Below is a transcript of the record of service of Lieutenant Roy Andrew 
Darling, U. S. N. R. F., retired, as shown on the records: 


Bnlisted service 


Enlisted in U. S. Navy, Sept. 28, 1908; discharged December 28, 1906 (expiration 
of enlistment), as Hlec. 2/c; enlisted in Naval Militia of Michigan, June 1, 1913. 


Officer service 


satiate eel Commissioned Lieutenant in the Naval Militia of Michigan. 
PRisiid Sx enh Retired. 


bara me ae Commissioned Lieutenant (j. g.) in the Naval Militia of 
Michigan. 

wey 16 i Commissioned Lieutenant (j. g.) in the National Naval Volun- 
teers, from June 20, 1917. 
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Officer service—Continued 


Commissioned Lieutenant (L. D. O.) in the National Naval 
Volunteers for temporary service from Jan. 1, 1918. 

Transferred to U. 8. N. R. F. by Acts of Congress, approved 
July 1, 1918. 


Det. (Naval Hospital, Washington, D. C.) and honorably 
discharged from active service. 


Enrollment expired this date. 


Found by Naval Retiring Board before which recently appeared, 
to be incapacitated for active service by reason of an old frac- 
ture, right femur (airplane fall) accompanied by shortening 
of right leg and partial ankylosis of right knee joint; that 
there is also deformity of lower jaw from fracture received at 
the time of the crash; that this incapacity is permanent and 
was incurred in line of duty in time of war as the result of an 
incident of the service. he President of the U. 8S. under 
date of May 8, 1925, approved the proceedings and findings 
of the Naval Retiring Board and directed that you be placed 
on the Retired List, in accordance with the provisions of the 

‘act of July 12, 1921, and those of the act of March 4, 1925. 
Accordingly ene upon the Retired List of officers of the 
U. 8. Naval erve Force in the rank of Lieutenant from 
May 8, 1925. 
1940 


Reported for active duty. 


Thus in December 1919 Lieutenant Darling became a civilian and he retained that 
status until he was placed on the Retired List of the U. 8. Naval Reserve Force 
in the rank of Lieutenant from May 8, 1925. (Private bill No. 268, 68th Con- 
gress [approved March 4, 1925, 43 Stat. 1600]). A decision of the Comptroller of 
August 5, 1918 [25 Comp. Dec. 120], held that officers and men of the Naval 
Militia and National Naval Volunteers transferred to the Naval Reserve Force, 
as provided by the act of July 1, 1918, are not entitled to the uniform gratuity 
provided for enroliment in the Naval Reserve Force. 

4. Public, 512, 68th Congress [act of February 28, 1925, 43 Stat. 1080, effective 
July 1, 1925], abolished the Naval Reserve Force created by the 1916 law. The 
last proviso of section I read: “And provided further, That nothing contained in 
this act shall affect the status or pay of members of the Naval Reserve Force 
heretofore retired with or without pay.” This appears to have continued each 
officer on the Retired List of the Naval Reserve Force rather than to have made 
them a part of the new Naval Reserve therein created. The Naval Reserve Act 
of 1938, in section I, contained similar language with respect to the status and 
pay of members of the Naval Reserve Force theretofore retired. 

5. It is recommended that this matter be presented to the Comptroller General 
for his consideration and advice as to whether these officers may legally be paid 
the uniform gratuities authorized by section 302 of the Naval Reserve Act of 
1938, they having certified to the possession of the required uniforms and 
otherwise met the conditions precedent to payment. 


The last paragraph of section 2 of the act of June 4, 1920, 41 Stat. 
834, provides as follows: 


That all officers of the Naval Reserve Force and temporary officers of the 
Navy who have heretofore incurred or may hereafter incur physical disability 
in line of duty shall be eligible for retirement under the same conditions as 
now provided by law for officers of the Regular Navy who have incurred physical 
disability in line of duty. 
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Section 6 of the act of July 12, 1921, 42 Stat. 140, provides as 
follows: 


That the last paragraph of section 2 of the Act entitled “An act making 
appropriations for the naval service for the fiscal year ending June 30, 1921, 
and for other purposes,” approved June 4, 1920, is hereby amended to read as 
follows: 

“That all officers of the Naval Reserve Force and temporary officers of the 
Navy who have heretofore incurred or may hereafter incur physical disability 
in line of duty in time of war shall be eligible for retirement under the same 
conditions as now provided by law for officers of the Regular Navy who have 
incurred physical disability in line of duty: Provided, however, That application 
for such retirement shall be filed with the Secretary of the Navy not later than 
October 1, 1921.” 


Section 1453 of the Revised Statutes (34 U. S. C. 417), is as follows: 


When a retiring board finds that an officer is incapacitated for active service, 
and that his incapacity is the result of an incident of the service, such officer 
shall, if said decision is approved by the President, be retired from active service 
with retired pay, as allowed by Chapter Hight of this Title. 

Private act No. 268, approved March 4, 1925, 43 Stat. 1600, provides 
as follows: 

That so much of section 6 of the Naval Appropriation Act approved July 
12, 1921, as provides that the application for retirement of officers of the Naval 
Reserve Force and temporary officers of the Navy who have heretofore incurred 
or who may hereafter incur physical disability in line of duty in time of war 
shall be filed with the Secretary of the Navy not later than October 1, 1921, be, 
and hereby is, waived in the case of Roy A. Darling, former lieutenant, United 
States Naval Reserve Force, and his case is hereby authorized to be considered 
and acted upon under the remaining provisions of said section if his application 
for retirement is filed not later than sixty days from the approval of this Act. 

Pursuant to the statutory provisions quoted above, the two officers 
in question were retired for disability incurred while on active duty 
in time of war as members of the Naval Reserve Force established 
under the act of August 29, 1916, 39 Stat. 587. 

The act of February 28, 1925 (effective July 1, 1925), 43 Stat. 1080, 
expressly repealed the act of August 29, 1916, swpra; abolished the 
Naval Reserve Force established thereunder; and created in lieu 
thereof a Naval Reserve consisting of the Fleet Naval Reserve, the 
Merchant Marine Naval Reserve, and the Volunteer Naval Reserve. 
Section 1 of this act contains a proviso as follows: 

* * * That nothing contained in this act shall affect the status or pay of 
members of the Naval Reserve Force heretofore retired with or without pay. 

The Naval Reserve Act of 1988 (approved June 25, 1938), 52 Stat. 
1175, expressly repealed the act of February 28, 1925, as amended; 
abolished the Naval Reserve established thereunder; and created in 
lieu thereof a Naval Reserve consisting of a Fleet Reserve, an Or- 
ganized Reserve, a Merchant Marine Reserve, and a Volunteer Reserve. 
The last proviso of section 1 of the 1938 act is as follows: 

* * * That nothing contained in this act shall affect the status or pay of 
members of the Naval Reserve Force or the Naval Reserve heretofore retired 
with or without pay, except that members of the Honorary Retired List on the 


date of the approval hereof are hereby transferred to the Honorary Retired List 
for the Naval Reserve created by section 309, title III, of this act. 
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The last proviso of section 1 of the act of February 28, 1925, quoted 
above, and the similar proviso quoted from section 1 of the Naval 
Reserve Act of 1938 to the effect that nothing in these acts shall affect 
the status or pay of members of the Naval Reserve Force heretofore 
retired would seem to preclude the application of any of the pro- 
visions of the 1925 and 1938 acts to these retired officers of the Naval 
Reserve Force, and particularly any provisions of these acts not other- 
wise expressly made applicable to such retired officers. 

Section 302 of the Naval Reserve Act of 1938, swpra, authorizes the 
payment of certain uniform allowances to officers of the Naval Reserve 
under specified conditions, but not officers of any and all reserve com- 
ponents of the Navy are entitled to the benefits of section 302. It has 
been held that officers of the Fleet Reserve are not entitled to the 
benefits of section 302 and that enlisted men of the Fleet Reserve are 
not entitled to the benefits of section 303 of the act. See 20 Comp. 
Gen. 111-112, and 21 Comp. Gen. 356. Certain provisions of section 
302 relating to drills, etc., negative any inference that the section was 
intended to apply to retired reservists. 

Accordingly, you are advised that the officers in question are not 
entitled to payment of uniform gratuities under the provisions of 
section 302 of the Naval Reserve Act of 1938. 


(B-21985) 


NATIONAL CAPITAL PARK AND PLANNING COMMISSION EMPLOYEES— 
CLASSIFICATION ACT APPLICABILITY; WITHIN-GRADE PROMO- 
TIONS; ETC. 


Appropriations for the National Capital Park and Planning Commission, the work 
of which is limited by law to “the National Capital and its environs,” may 
not be classed as “field,” and the personnel of the Commission are to be 
regarded as in the departmental service. 19 Comp. Gen. 631, distinguished. 

While the National Capital Park and Planning Commission has statutory 
authority to fix the salary rates of its personnel without regard to the 
Classification Act, it is within the discretion of said Commission to adopt 
administratively Classification Act grades and salary rates, but the Civil 
Service Commission’s approval of the allocation of the positions must be 
obtained in order to bring the positions within said act. 

It is unnecessary for the National Capital Park and Planning Commission to 
await the covering of the positions of its personnel into the competitive 
classified civil service before taking action to bring such positions within the 
Classification Act. 

Since the positions of National Capital Park and Planning Commission employees 
are “departmental,” and as the administrative classification of the positions 
for budgetary purposes has not been approved by the Civil Service Commis- 
sion, the employees do not occupy “permanent positions within the scope 
of the compensation schedule fixed” by the Classification Act, and, therefore, 
they are not within the purview of the within-grade salary-advancement 
statute of August 1, 1941, 

As the act of August 1, 1941, has put into effect as of October 1, 1941, a uniform 
within-grade salary-advancement plan for positions compensated according 
to the Classification Act, as amended, the prohibition against within-grade 
salary advancements during the fiscal year 1942 contained in section 302 of 
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the act of July 8, 1941, has ceased to operate, regardless of whether a 
particular position comes within the purview of the Classification Act, as 
amended by the act of August 1, 1941. 

If it be administratively determined to bring within the purview of the Classifi- 
cation Act positions not now within the purview of said act, within-grade 
salary advancements under the act of August 1, 1941, in such positions may 
not be made unless and until the Civil Service Commission has approved the 
allocation of the positions. 


Comptroller General Warren to the Chairman, National Capital Park and 
Planning Commission, December 8, 1941: 


I have the Commission’s letter of November 12, 1941, received 
here November 19, as follows: 


The National Capital Park and Planning Commission has on its pay rolls 
eight positions in connection with whom it would appreciate guidance and a 
decision. These employees are paid on a per annum basis from funds pro- 
vided under the basic act of Congress approved May 29, 1930 (43 Stat. p. 
463). The appropriation for the fiscal year 1942 contains this language “per- 
sonal services, including real estate and other technical services, at rates 
of pay to be fixed by the Commission and not exceeding those usual for similar 
services and without reference to the Olassification Act of 1923 as amended.” 
Appropriations prior to 1942 included “without reference to the Civil Service 
rules.” The employees occupying these positions are paid semimonthly on an 
annual basis, and their salary rates conform to the standard government salary 
table approved by your office. 

As of the present date, none of the employees (excepting one) occupying 
these positions have Civil Service status and make no contributions to the 
Civil Service retirement fund. Most of them have occupied their positions for 
a number of years and all prior to July 1, 1941. Some time ago the Com- 
mission requested the Civil Service Commission to take the necessary steps 
under existing legislation to have these positions “blanketed” into Civil Service, 
but it is understood no such action has as yet been taken by the Civil Service 
Commission. Recently, however, one of the positions in question became vacant 
and the Commission was required to select an appointee from the register of 
eligibles furnished by the Civil Service Commission, and this employee is 
the only one making contributions to the retirement fund. That position, 
however, has never been classified. 

For budgetary and administrative purposes these positions have been al- 
located to certain grades and the salaries fall within the scope of the grades 
so fixed. The grades so fixed have never been approved by the Civil Service 
Commission, nor have the positions ever been formally classified for any other 
than administrative and budgetary purposes. 

The following questions have arisen in connection with these positions and 
employees : 

1. Is this Commission correct in designating these positions as “field” instead 
of “departmental,” and should they continue to be so designated irrespective 
of whether the positions are ever classified by the Civil Service Commission 
or classified merely by administrative action? 

For the purpose of determining this question, the following provisions of 
law are called to your attention in connection with the scope of the Commission’s 
activities : 

The act of Congress approved June 6, 1924, and its amendment of April 30, 
1926, creating this Commission provides that the Commission is charged with 
the duty of preparing and developing a comprehensive plan for the National 
Capital and its environs. The Commission has determined that the area 
included within the “environs” of the National Capital is all the area within 
the District of Columbia, Maryland, and Virginia within a radius of twenty- 
five miles of the White House, as to planning functions. The act of Congress 
approved May 29, 1930, Public #284 of the 7ist Congress provided for the 
acquisition of lands by this Commission in the District of Columbia and within 
the States of Maryland and Virginia. The limits of the projects for which 
this Commission acquires lands within the States of Maryland and Virginia 
are defined in the said act of May 29, 1930. All of the positions in question 
are paid from appropriations provided under the basic act of May 29, 1930, 
which is our so-called “Land Purchase Staff.” The planning functions of the 
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Commission with respect to the environs of Washington are advisory only 
excepting certain duties and powers conferred upon the Commission in con- 
nection with the acquisition of lands in the States of Maryland and Virginia 
as provided in ¢he act of May 29, 1930. The headquarters of this Commission 
are in the New Interior Building at 18th and C Streets NW., and all of the em- 
ployees are under the direct supervision and control of the executive officer 
of the Commission who is ex officio, the director of the National Park 
Service of the Interior Department. 

2. Is the Commission correct in fixing the salaries of these positions based 
on the standard Government pay schedule irrespective of whether the positions 
are classified or not? 

3. Should the Commission at this time take steps to have all the positions 
classified through the Civil Service Commission, or should it wait until action 
is taken blanketing them into Civil Service by Executive order? 

4. If your office would hold that these positions are “field” and not “depart- 
mental,” is the Commission correct in its understanding that these positions can 
be classified by administrative action only, and that such action by that method 
will be sufficient? 

5. Whether the employees holding the positions in question are eligible at the 
present time as of October 1, 1941, to receive the benefits of the automatic promo- 
tion authorized under the act of Congress approved August 1, 1941, Public Law 

200 of the 77th Congress, or whether the Commission will have to take steps 

rst to have them classified through the Civil Service Commission in the event 
they are held to be “departmental,” or whether the classification fixed by admin- 
istrative action as of October 1, 1941, is sufficient for the purpose of granting auto- 
matic promotions under said public Law #200 as of that date. 

Attention is called to the fact that these employees are all paid on a per 
annum basis based on the approved standard Government salary table approved 
by your office, although they have never been classified by the Civil Service 
Commission. 

6. Whether section 302 of Public Act #150 of the 77th Congress applies to the 
positions in question, or whether Public Law #200 of the 77th Congress has su- 
perseded this law. 

7. In the event your office should hold that these positions are “departmental” 
instead of “field,” will it be necessary to withhold the granting of automatic 
promotions until the classifications have been finally approved by the Civil Service 
Commission, or whether they can be made retroactive as of October 1, 1941, on 
the basis of the Civil Service classification determination. 

The Commission also has on its rolls a director of planning, whose salary is 
paid from funds provided in the annual District of Columbia Appropriation Act. 
The incumbent is paid on a per diem basis while actually employed and has held 
that position for many years and his employment has been continuous and unin- 
terrupted. He makes semimonthly contributions to the Civil Service retirement 
fund. This position has never been classified by the Civil Service Commission, 
but is authorized in the Commission’s basic legislation of April 28, 1926, which 
reads: 

“The said commission is hereby authorized to employ the necessary personal 
services, including the personal services of a director of planning and other expert 
city planners, such as engineers, architects, and landscape architects. Such 
technical experts may be employed at rates not in excess of those paid for similar 
services and as may be fived by the said commission without regard to the provi- 
sions of the Act of Congress entitled: ‘An Act for the classification of civilian 
positions within the District of Columbia and in the field services,’ approved 
March 4, 1923, and amendments thereto, or any rule or regulation made in pur- 
suance thereof.” 

The question has arisen whether this employee is eligible for automatic salary 
advancement under the provisions of the act of Congress approved August 1, 1941, 
providing for automatic promotions, although it is not a classified position and 
the salary is not a per annum rate falling within the scope of the standard Govern- 
ment salary table. 

At a meeting of the Commission held on October 16 and 17, 1941, the matter of 
increasing salaries of employees of the Commission under Public Law #200, 
approved August 1, 1941, was considered and the following action taken: 

“Motion unanimously carried approving the efficiency ratings for the members 
of the staff, as submitted by the secretary and acting executive officer. 

“Motion unanimously carried authorizing the executive officer to grant an 
increase in salary to all classified employees of the Commission falling within the 
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requirements of the Ramspeck Act, being Public No. 200 of the 77th Congress, 
approved August 1, 1941, based on the efficiency ratings of the employees, these 
increases to be effective October 1, 1941, and that the Commission authorizes the 
executive officer to increase the salaries of the following named employees, effec- 
tive October 1, 1941”: 


Name Position Increase from | Increase to 


Brown, Norman C____..-| Assoc. Land Pur. Officer ___|/$6, 000. 00 . 200. 00 
Pick, Lewis A____- _.-| Jr. Engr. Draftsman. -__----| 1 

Hammersla, Helen C Chere ai 2 
Martin, Charles G___.____| Topo. Draftsman 
Nolen, ‘John, Jr Director of Planning 


1 Per diem. 


The employees whose names appear in the above action are those who became 
eligible for automatic promotions on October 1, 1941, based on the time element 
set forth in Public Law #200. 


The Independent Offices Appropriation Act, 1942, approved April 
5, 1941, Public Law 28, 55 Stat. 115, provides under the heading, “Na- 
tional Capital Park and Planning Commission,” as follows: 


For each and every purpose requisite for and incident to the work of the 
National Capital Park and Planning Commission necessary toward carrying 
into effect the provisions of the act entitled “An Act for the acquisition, estab- 
lishment, and development of the George Washington Memorial Parkway along 
the Potomac from Mount Vernon and Fort Washington to the Great Falls, and 
to provide for the acquisition of lands in the District of Columbia and the States 
of Maryland and Virginia requisite to the comprehensive park, parkway, and 
playground system of the National Capital,” approved May 29, 1930; personal 
services, including real estate and other technical services, at rates of pay to 
be fixed by the Commission and not exceeding those usual for similar services 
and without reference to the Classification Act of 1923, as amended; travel 
expenses ; expenses of surveys and searching of titles, purchase of options, and 
all other costs incident to the acquisition of land, operation, and maintenance of 
passenger-carrying vehicles for official use, $1,300,000, to remain available until 
expended, $250,000 of said sum to be available for carrying out the provisions 
of section 1 (a) of said act; $200,000 to be available for carrying out the provi- 
sions of section 1 (b) of said act, and $850,000 to be available for carrying out 
the provisions of section 4 of said act. 


The 1942 budget, pages 85 and 86, containing the estimates on which 
the above appropriation item was based, itemizes personal services 
under the caption, “Personal Services, Field,” which itemization sets 
forth 10 positions in the various grades prescribed by the Classification 
Act, but at the end of the tabulation of the 10 positions appear the 
words, “total permanent, departmental.” 

In the District of Columbia Appropriation Act, 1942, Public Law 
148, approved July 1, 1941, 55 Stat. 527, appears the following 
item under the heading, “National Capital Park and Planning 
Commission” : 

For reimbursement to the United States in compliance with section 4 of the 
act approved May 29, 1930 (46 Stat. 482), as amended, $300,000. 

For each and every purpose, except the acquisition of land, ‘requisite for and 
incident to the work of the National Capital Park and Planning Commission as 


authorized by the act entitled “An Act providing for a comprehensive develop- 
ment of the park and playground system of the National Capital,” approved 
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June 6, 1924 (40 U. S. C. 71), as amended, including personal services in the 
District of Columbia, maintenance, operation, and repair of motor-propelled 
passenger-carrying vehicles, not .to exceed $1,000 for printing and binding, not 
to exceed $500 for traveling expenses and carfare of employees of the Commis- 
sion, and not to exceed $300 for professional, scientific, technical, and reference 
books, and periodicals, $41,230. 


The 1942 budget, page 992, containing the estimates on which the 
above appropriation item was based, tabulates the personal services 
under the heading, “Personal Services, Departmental,” under which 
caption are listed 11 positions in the various grades prescribed by the 
Classification Act, and, also, “salaries of technical experts (per diem).” 
As an aid to answering the several questions presented there have been 
examined some of the pay rolls of the Commission for the fiscal year 
1941, which examination discloses that certain positions under the 
National Capital Park and Planning Commission are designated by 
classification grades and salaries, whereas others have not been so 
designated—apparently including the positions mentioned in your 
letter. 


In decision of January 9, 1940, 18 Comp. Gen. 631, 632, it was 
stated : 


In a decision dated April 9, 1915 (21 Comp. Dec. 709), the then Comptroller 
of the Treasury made the following statement as to the distinction between the 
“field” and “departmental” services of the Federal Government: 

“The executive departments of the Government execute the laws which 
Congress enacts through the instrumentalities sometimes designated ‘depart- 
mental’ and ‘field’ establishments. What is known as the ‘field force’ is engaged, 
directly or indirectly, in locally executing the laws, while the ‘departmental force’ 
is engaged in general supervisory and administrative direction and control of 
the various field forces. 

* « . * a * * 


“Various general laws such as the postal laws, revenue laws, etc., must be 
executed in the District of Columbia as well as elsewhere, and naturalization 
laws are of this character. A force engaged exclusively in the local execution 
of such laws in the District of Columbia is a field force, as much so as a like 
force in any other section of the country. It is in this sense only that the term 
‘field force’ may properly be applied to the District.” 

These views, which were reiterated and adopted by former Comptroller Gen- 
eral McCarl in decision of October 19, 1925 (5 Comp. Gen. 272), are deemed 
to represent a substantially correct analysis of the difference between the 
“field service” and the “departmental service.” 

It is understood from your letter that while the National Capital Parks is 
a unit of the National Park Service, it does not perform any of the supervisory 
or administrative work of said Service but rather is engaged exclusively in 
activities pertaining to the development, maintenance, and supervision of the 
public parks ‘of the National Capital. In other words, it is understood that the 
activities of this unit of the National Park Service are confined to the local 
execution of laws pertaining to parks in the District of Columbia, and that its 
duties for the most part are such as normally are to be performed in said 
District because the parks with which it is concerned are located there. If the 
facts be as thus understood, the conclusion of your Department that the National 
Capital Parks is a “field service” appears to be correct. 


The duties and responsibilities of the National Capital Park and 
Planning Commission, described in your letter, are as set forth in 
sections 71 to 74, title 40, U. S. Code—section 71 (b) providing as 
follows: 
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(b) Duties: employment of personal services and experts.—The said commis- 
sion is hereby charged with the duty of preparing, developing, and maintaining 
a comprehensive, consistent and coordinated plan for the National Capital and its 
environs, which plan shall include recommendations to the proper executive 
authorities as to traffic and transportation; plats and subdivisions; highways, 
parks, and parkways; school and library sites; playgrounds; drainage, sewerage, 
and water supply; housing, building, and zoning regulations; public and private 
buildings; bridges and water fronts; commerce and industry; and other proper 
elements of city and regional planning. It is the purpose of this section to 
obtain the maximum amount of cooperation and correlation of effort between 
the departments, bureaus, and commissions of the Federal and District Govern- 
ments. To this end plans and records, or copies thereof, shall be made available 
to the National Capital Park and Planning Commission, when requested. The 
commission may, as to the environs of the District of Columbia, act in conjunc- 
tion and cooperation with such representatives of the States of Maryland and 
Virginia as may be designated by such States for this purpose. The said com- 
mission is hereby authorized to employ the necessary personal services, including 
the personal services of a director of planning and other expert city planners, 
such as engineers, architects, and landscape architect. Such technical experts 
may be employed at per diem rates not in excess of those paid for similar serv- 
ices elsewhere and as may be fixed by the said commission without regard to the 
provisions of sections 661 to 674 of title 5, or any rule or regulation made in 
pursuance thereof. 


As the work of the Commission is limited by law to the seat or 
Government and its environs, the Commission may not be said to have 
a separate departmental and field service as those terms have been 
generally understood and applied. That is to say, all of the per- 
sonnel of the Commission appear to be engaged upon work in con- 
nection with the District of Columbia and its environs. The situa- 
tion here disclosed is clearly distinguishable from that considered 
in the quoted decision involving the National Park Service which 
administers National Parks all over the country including those 
situated in Washington. Consequently, the personnel of the Na- 
tional Park Service engaged exclusively in executing locally the laws 
pertaining to the parks properly may be regarded as a field force, 
whereas the National Capital Park and Planning Commission ap- 
pears to be but one unit, with headquarters in the District of Colum- 
bia, and the duties of all of the personnel appear to be limited to 
Washington and its environs, All of the activities of the Commis- 
sion are exercised exclusively for the benefit of the seat of 
Government where the departmental service is located. Accord- 
ingly, I am constrained to hold that the appropriations for the 
National Capital Park and Planning Commission may not properly be 
classed as “field,” and that the personnel of the Commission are to 
be regarded as in the departmental service. Accordingly, question 
1 is answered in the negative. 

Referring to questions 2 and 3, the appropriation first-above 
quoted and the basic statute specifically authorize the Commission to 
fix salary rates without regard to the Classification Act. However, 
it is within the discretion of the Commission to adopt administra- 
tively the grades and salary rates prescribed by the Classification 
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Act for the personnel of the Commission, but to bring the positions 
within said act the allocation of the positions will be subject to 
approval by the Civil Service Commission. It is unnecessary to 
wait until the positions shall have been covered into the competitive 
classified civil service. It has been held in a number of decisions 
that the Classification Act and the Civil Service laws and regula- 
tions are separate and distinct, having different scopes and purposes. 
See 17 Comp. Gen. 578; 18 id. 223; id. 796. 

In view of the answer to question 1 it is unnecessary to answer 
question 4. 

Referring to question 5, as the positions involved are more prop- 
erly classed as departmental (see answer to question 1), and as the 
administrative classification of the positions for budgetary purposes 
has not been approved by the Civil Service Commission, the per- 
sonnel do not come within the purview of the act of August 1, 1941, 
Public Law 200, 55 Stat. 613, amending the Classification Act, and the 
employees are not entitled to a within-grade salary advancement as 
of October 1, 1941. The fact that the employees are paid on a per 
annum basis is not the sole controlling or qualifying factor for bring- 
ing them within the terms of the said act. In addition they must 
occupy “permanent positions within the scope of the compensation 
schedules fixed by” the Classification Act, and it is with respect to 
this latter requirement that the employees have failed to qualify. 

Section 302 of the “Second Deficiency Appropriation Act, 1941,” 
approved July 3, 1941, Public Law 150, 55 Stat. 575, provides: 

No appropriation or part of any appropriation available for obligation dur- 
ing the fiscal year 1942, including funds of Government-owned or controlled 
corporations, shall be used for granting within-grade salary advancements to 
any officer or employee of the Government of the United States, the District of 
Columbia, or of any such corporation, who is compensated on a per annum basis 
and who occupies a position the compensation of which is fixed (1) according 
to the schedules prescribed by the Classification Act of 1923, as amended, or 
(2) by Executive Order Numbered 6746, or (3) administratively according to 
schedules patterned after such Classification Act: Provided, That this section 
shall cease to be operative whenever a uniform, within-grade, salary-advance- 
ment plan for positions compensated according to such Classification Act, as 
amended, shall take effect, pursuant to law. 

As there now has been provided and put into effect as of October 
1, 1941, a “uniform within-grade, salary-advancement plan for posi- 
tions compensated according to such Classification Act, as amended,” 
the prohibition against within-grade salary advancements during the 
fiscal year 1942 contained in the above quoted statutory provision has 
ceased to operate, regardless of whether the positions come within the 
purview of the Classification Act, as amended by the act of August 
1, 1941, Public Law 200. Question 6 is answered accordingly. 

Referring to question 7, it is within the discretion of the Commis- 
sion to advance the salary of the employees in the grades adminis- 
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tratively fixed for the positions of the employees in question at any 
time, prospectively effective, within the limits of available appropria- 
tions, but if it be administratively determined to bring the positions 
within the purview of the Classification Act, within-grade salary 
advancements under the provisions of the act of August 1, 1941, 
Public Law 200, may not be made unless and until the Civil Service 
Commission shall have approved the allocation of the positions, 

Referring to the last question presented relating to the Director 
of Planning, who is paid $20 per diem, you are advised that he is 
not entitled to a salary advancement under the provisions of the act 
of August 1, 1941, Public Law 200, amending the Classification Act, 
for the reasons (1) his position is not now within the purview of the 
Classification Act and (2) his salary is paid on a per diem basis, said 
act of August 1, 1941, being limited to “employees compensated on a 
per annum basis, and occupying permanent positions within the scope 
of the compensation schedules fixed by this Act” (quoting from sec- 
tion 2 (b) of said statute). However, if it be administratively de- 
termined (1) not to classify the position and (2) that the salary rate 
of $20.70 is a rate “not in excess of those paid for similar services 
elsewhere” (quoting from section 71 (b), title 40, U. S. Code), it is 
within the discretion of the Commission to advance his salary rate 
from $20 to $20.70 per diem, prospectively effective only, within the 
limits of available appropriations. 


(B-21978) 


VEHICLES—PASSENGER-CARRYING—PURCHASE UNDER COST-PLUS 
CONTRACTOR’S RENTAL AGREEMENT 


Where it is in the Government’s interest to exercise the right reserved for its 
benefit in a cost-plus-a-fixed-fee contractor’s agreement with its equipment 
rental contractor to acquire title to any of the passenger-carrying motor 
vehicles furnished under the agreement by paying the difference between 
the accrued rental and the sale price, the amount paid as rental is not 
to be considered as part of the purchase price of a vehicle in determining 
whether the price is within the statutory limitation for such vehicles. 


Comptroller General Warren to the Acting Federal Works Administrator, 
December 10, 1941: 


I have your letter of November 17, 1941, as follows: 


On December 12, 1940, Public Buildings Administration, acting as Agent for 
the Federal Works Administrator, entered into a contract on a cost-plus-a- 
fixed-fee basis for the construction of 3,000 dwelling units at San Diego, Cali- 
fornia (Project No. CAL-4092, Contract No. WA1-pb 2008). 

A large number of passenger-carrying motor vehicles were required for use 
in connection with the contract because of the large area occupied by the 
3,000 dwelling units. The contractor’s requirements exhausted the supply of 
such vehicles available for renting in the vicinity and the contractor was com- 
pelled to satisfy his needs by procuring twenty-one (21) passenger-carrying 
automobiles from a local retail automobile dealer under a rental agréement at 
rates which, when computed on a yearly basis, amounted to less than $750 
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per annum in all cases except one where the yearly rental exceeded that 
amount. The agreement further provided that at any time during or after 
the rental period the contractor might elect to acquire title to the automobiles 
in question by paying the difference between the accrued rental and the pur- 
chase price. The contractor has advised this office that the options to purchase 
were taken for the benefit of the Government. 

Deliveries of the vehicles were made during the months of February and 
March 1941. Rental has accrued in such amounts that it is now possible to 
secure title to each of the vehicles in question by payment of a sum which 
would in no event exceed $750 and in most cases constitutes only a small 
fraction of the purchase price of the vehicles in question. However the sum 
of the accrued rental plus the amount of the money required to secure title 
to any one of the vehicles exceeds $750. It is now difficult to obtain in the 
market new equipment of the type here involved and this office is desirous of 
exercising the option to purchase the vehicles in question, since a number of 
them can be used by defense housing management offices and requests for those 
remaining have been received from a number of Government Agencies, includ- 
ing the Public Roads Administration, the Work Projects Administration and 
the Reconstruction Finance Corporation. 

In your recent decision addressed to the Secretary of War, on September 
29, 1941 (B-20442) you indicated that section 302 (a) of the Treasury and 
Post Office Departments Appropriation Acts, 1941 and 1942 (54 Stat. 55 and 
Public, No. 88, 77th Congress, approved May 31, 1941) might be applicable to 
purchases of cost-plus-a-fixed-fee contractors. The sections are identical except 
as to the year. That for 1942 provides as follows: 

“No appropriation available for the executive departments and independent 
establishments of the Government for the fiscal year ending June 30, 1942, 
whether contained in this act or any other act, shall be expended— 

“(a) To purchase any motor-propelled passenger-carrying vehicle (exclusive 
of busses, ambulances, and station wagons), at a cost, completely equipped for 
operation, and including the value of any vehicle exchanged, in excess of $750, 
unless otherwise specifically provided for in the appropriation.” 

In view of the recent decision of the United States Supreme Court in the 
case of Alabama v. King and Boozer, decided on November 10, 1941 (No. 602, 
October Term 1941) which holds that a cost-plus-a-fixed-fee contractor is an 
independent contractor and not an agent of the Government, it is our opinion 
that the statute in question is not applicable to purchases made by cost-plus- 
a-fixed-fee contractors. In the light of the decision the money expended 
should be considered as having been expended for the construction of the 
housing project and not for the purchase of motor-propelled passenger-carrying 
vehicles. 

Even though it could be considered that the money was expended for the 
purchase of such vehicles, with which we do not agree, it is our further con- 
tention that the purchase price of the vehicles in question should be regarded 
as the amount presently remaining to be paid in order that title may be 
acquired and that the balance of the expenditure must be regarded as paid 
for equipment rental and not for the purchase of the vehicles. 

In the light of the foregoing discussion, this office respectfully requests your 
decision as to whether or not the Government may acquire title to the twenty- 
one (21) vehicles in question, by paying for each the difference between the 
accrued rental and the purchase price. 


The terms of contract No. WA1pb 2008, here involved, provide for 
the reimbursement to the contractor of the construction cost of per- 
forming the stipulated work, and with reference to the expenditures 
and charges agreed by the parties as being included in such con- 
struction cost, paragraph numbered 5 of the General Conditions, 
incorporated as a part of the contract, provides, in pertinent part, 
that: 

* * * The Contractor’s “Construction Cost” shall comprise the sum of 
costs and expenses incurred in two categories designated as ‘Production 


Cost” and “Plant Rental,” both of which are hereinafter defined in appropriate 
subitems. 
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Under section “B” of the said General Conditions, the latter type 
of construction cost is defined, as follows: 

Contractor’s plant is defined to include all of those items utilized by the Con- 
tractor for the conduct of its operations in the performance of its contract 
as such items are enumerated in the publication “Contractor’s Equipment 
Rental Schedule” * * 

An examination of the said “Schedule” discloses that, among other 
designated types of equipment, it was contemplated by the parties 
that automobiles (indicated as referring to passenger-carrying 
vehicles) might be used by the contractor in the efficient conduct 
of the contract operations. Therefore, in view of the quoted pro- 
visions of the contract, it would appear that, as suggested by you, 
such amounts as have been paid to the contractor for the rental of 
the vehicles so furnished “should be considered as having been ex- 
pended for the construction of the housing project.” Furthermore, 
the arrangements entered into by the contractor for obtaining the 
necessary automobiles in no manner affect the payments made to the 
contractor for the rental thereof and no basis is perceived for regard- 
ing the character of such expenditures as having been changed from 
that of equipment rental to a part of the purchase price by reason 
of the subsequent purchase of these or other used passenger-carrying 
vehicles. 

Accordingly, in view of the foregoing and since it is reported that 
the amount now to be paid for any of the vehicles is less than $750, or, 
within the statutory limitation imposed by the Treasury Department 
Appropriation Act, 1941, 54 Stat. 78, you are advised that there 
appears no legal objection to the acquisition of title thereto, if deter- 
mined to be in the interest of the Government and the appropriation 
sought to be charged is available for the purchase of passenger- 
carrying vehicles. 


(B-22059) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—ELIGIBILITY 


Appointments under sections 2 and 4 of Rule VIII of the Civil Service Rules 
and Regulations (Executive Order No. 7915) are designated therein as 
“temporary,” and, therefore, employees holding positions by reason of such 
appointments are not entitled to the benefits of the act of August 1, 1941, 
providing for within-grade salary advancements for employees “occupying 
permanent positions.” 

Employees appointed from the Emergency Replacement List under authority 
of Executive Order No. 8458, as amended, occupy positions “designated as 
temporary by law” for the period prior to January 1, 1942, the effective 
date of Executive Order No. 8952 revoking said Executive Order Noe. 8458, 
and, therefore, prior to January 1, 1942, they are not entitled to the benefits 
of the act of August 1, 1941, providing for within-grade salary advance- 
ments for employees “occupying permanent positions.” 

Employees who are appointed from the Emergency Replacement List under 
authority of Executive Order No. 8952 and whose appointments are not 
for a definite period of six months or less are occupying permanent posi- 
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tions, and therefore, they are entitled to the benefits of the act of August 

1, 1941, providing for within-grade salary advancements. 

Employees who are appointed under the authority of Executive Order No. 
8564 to fill positions connected with the national defense program for a 
term not extending beyond the duration of such program, and whose 
appointments are not for a definite period of six months or less, occupy 
“permanent positions,” and, therefore, are entitled to the benefits of the 

act of August 1, 1941, providing for within-grade salary advancements. 


Comptroller General Warren to the Secretary of War, December 10, 1941: 
I have your letter of November 14, 1941, as follows: 


The Department has received a copy of your decision B-—20925, dated October 
27, 1941, addressed to The Secretary of the Interior, in which are answered several 
questions presented by that Department in connection with the interpretation of 
the provisions of the Act of August 1, 1941, Public Law 200, 77th Congress. 

The following is quoted from that decision: 

“The act of August 1, 1941, supra, provides a plan for making within-grade 
salary advancements to employees on the basis of their individual service. See 
21 Comp. Gen. 118, 119. Hence, it is the status of the individual employee which 
must control in determining whether the employee is occupying, a ‘permanent 
position’ at the beginning of any quarter. Whether a position is ‘permanent’ 
or ‘temporary’ within the meaning of the law and regulations is determined by 
the tenure of employment of the individual employee under the terms of any 
applicable law, or the terms and conditions of his appointment or contract of 
employment. The civil-service law and the rules and regulations thereunder con- 
stitute a ‘law’ within the meaning of section 1 (a) of the President’s regulations 
defining ‘permanent positions.’ Accordingly, any appointment or employment 
made under a civil-service rule or regulation specifically designating an appoint- 
ment as ‘temporary,’ such as rule VIII entitled “Temporary Appointment,’ re- 
gardless of the length of time the employee may serve under such a temporary 
appointment, should be regarded as creating a temporary position, rather than a 
permanent position, within the meaning of the act of August 1, 1941, and the 
President’s regulations thereunder. * * *” 

The department has a great number of employees who are serving under 
section 2 of Rule VIII, in the absence of probational registers, for the duration of 
the emergency, and also a great number of employees serving under section 4 of 
Rule VIII for the duration of the emergency, having been appointed under 
emergency conditions wherein there was not sufficient time to obtain probational 
or permanent employees. The Department also has a large number of em- 
ployees serving under Dxecutive Orders No. 8564 and 8458, their appointments 
being designated as “temporary” for the duration of the emergency. It is the 
opinion of the Department that the positions occupied by all these employees are 
not “temporary” within the meaning of the Act and the regulations in that their 
appointments are not limited for a period of six months or less. 

A decision is requested as to whether all of these employees whose individual 
appointments are designated as “temporary,” but who are appointed for the 
duration of the emergency or for periods longer than six months, are eligible for 
automatic salary advancements under Public Law 200, 77th Congress, provided 
they are otherwise eligible. 


Sections 2 and 4 of Rule VIII of the Civil Service Rules and Regu- 
lations entitled “Temporary Appointment” (Executive Order No. 
7915, dated June 24, 1938—Executive Order No. 8587 not amending 
these sections), provide as follows: 


2. Pending establishment of register—Whenever there are no eligibles upon a 
register for any grade in which a vacancy exists and the public interest requires 
that the vacancy be filled before eligibles can be provided by the Commission, the 
Commission may authorize temporary appointment without examination. Such 
appointment shall continue only for such period as may be necessary to make 
appointment through certification, and in no case, without prior approval of the 
Commission, shall extend beyond thirty days from the date of the receipt by the 
appointing officer of the Commission’s certification of eligibles. 
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4. Job employment.—When there is work of a temporary character, at the 
completion of which the services of an additional employee will not be required, 
& temporary appointment may be made with the prior consent of the Commission 
for a period not to exceed 3 months, and may with like consent of the Commis- 
sion. be extended for a further period of 8 months. Such temporary appointment 
shall be made through certification from the Commission’s eligible registers unless 
the Commission shall decide, in a particular case, that there are no available 
eligibles. Such temporary appointment shall not extend beyond 6 months, unless 
there are no eligibles available for the additional period or under unusual cir- 
cumstances which seem to the Commission to justify an extension beyond 6 
months; and in no case shall such temporary appointment extend beyond 6 
months for any purpose other than to complete the job of work for which the 
person was originally employed. The Commission may restrict certification for 
temporary appointment to such eligibles as by reason of residence or other con- 
ditions are immediately available. [Italics supplied.] 

The within-grade salary-advancement plan provided by the act of 
August 1, 1941, Public Law 200, 55 Stat. 613, is specifically limited 
to employees occupying “permanent positions.” See section 2 of the 
statute. Section 1 (a) of Executive Order No. 8882, dated September 
8, 1941, defines “permanent positions” as follows: 

“Permanent positions” shall include all positions except those designated as 
temporary by law and those established for definite period of six months or less. 
[Italics supplied.] 

It was held in the decision of October 27, 1941, B—20925, 21 Comp. 
Gen. 369, the pertinent portion of which is quoted in your letter, 
supra, that the civil-service law and the rules and regulations there- 
under constitute a “law” within the meaning of the President’s regu- 
lation defining “permanent positions.” It is not believed that such 
view could seriously be contended to be erroneous. Appointments 
made under sections 2 and 4 of Civil Service Rule VIII unquestion- 
ably are “designated as temporary” (quoting from the President’s 
regulation) by the express provisions of the rules. (See italicized 
portion.) Accordingly, the conclusion seems inescapable that any 
employee who may be occupying a position “designated as temporary 
by law”—that is, under authority of sections 2 and 4 of Rule VIII 
of the Civil Service Rules and Regulations—does not come within 
the purview of the act of August 1, 1941, Public Law 200, providing 
a plan for making within-grade salary advancements to employees 
“occupying permanent positions.” It would follow, therefore, that 
such employees are not entitled to a within-grade salary advancement 
under the provisions of said law. Compare 19 Comp. Gen. 125. 

Executive Order No. 8458, dated June 27, 1940, as amended by 
Executive Order No. 8532, dated September 4, 1940, reads as follows: 


DIRECTING THE CIVIL SERVICE COMMISSION TO ESTABLISH A REPLACEMENT LIST OF 
NON-CIVIL-SEEVICE EMPLOYEES FOR USE FOR TEMPORARY APPOINTMENTS TO NATIONAL- 
DEFENSE POSITIONS 


By virtue of the authority vested in me by section 1758 of the Revised Statutes 
(U. 8. ©., title 5, sec. 681), by the Civil Service Act (22 Stat. 402), and as 
President of the United States, it is hereby ordered as follows: 

1, The Civil Service Commission shall establish a replacement list of em- 
ployees who do not possess a competitive civil-Service status, who have been 
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involuntarily separated from the Federal service, with good records, on or after 
June 30, 1939, and who have had at least six months of Government service 
immediately prior to separation; such list to be used for temporary appointments 
to national-defense positions for terms not extending beyond the duration of 
the national-defense program. 

2. The Commission shall determine what positions are national-defense posi- 
tions, and shall prescribe such regulations as may be necessary to effectuate the 
provisions of this order. Such regulations shall, among other things (a) pre- 
scribe the conditions of entry on such list, including the passing of noncompeti- 
tive tests of fitness and character investigations, (b) formulate the plan by 
which certifications from such list are to be made, and (c) provide opportunity 
for the use of such list in their discretion by agencies having national-defense 
positions. 

3. Persons appointed from such list shall not acquire a competitive civil- 
service status by virtue of such appointment. [Italics supplied.] 


Civil Service Departmental Circular No. 224, dated July 11, 1940, 
implementing this Executive order, contains the following: 


A. Pursuant to the authority conferred by the Executive order quoted above, 
the Commission hereby establishes an emergency Replacement List which may, 
subject to these regulations and in the discretion of the head of the department 
or agency concerned, be utilized for temporary appointment to positions in the 
competitive classified civil service which are directly concerned with the pre- 
paredness and national defense program. [Italics supplied.]} 


See, also, supplement No. 3 of the above circular dated August 26, 
1940, wherein it is stated as follows: 
The Emergency Replacement List is utilized for temporary appointments to 


positions in the competitive classified civil service which are directly concerned 
with the preparedness and national defense program. [Italics supplied.] 


Executive Order No. 8952, dated November 27, 1941 (published in 
the Federal Register December 2, 1941), provides as follows: 


REVOKING EXECUTIVE ORDER NO. 8458 OF JUNE 27, 1940, AS AMENDED BY EXECUTIVE 
ORDER NO. 8532 OF SEPTEMBER 4, 1940, AND AUTHORIZING PERSONS APPOINTED FROM 
THE EMERGENCY REPLACEMENT LIST ESTABLISHED PURSUANT TO SUCH ORDERS TO 
ACQUIRE A CLASSIFIED CIVIL SERVICE STATUS 


By virtue of the authority vested in me by the Civil Service Act (22 Stat. 403), 
by section 1753 of the Revised Statutes (U. S. C., title 5, sec. 631), and as 
President of the United States, it is hereby ordered as follows: 

1. Except as concerns temporary employees of the decennial census force who 
were appointed through civil service examinations, Executive Order No. 8458 of 
June 27, 1940, as amended by Executive Order No. 8532 of September 4, 1940, 
providing for the establishment of a replacement list (known as the Emergency 
Replacement List) of employees who do not possess a competitive civil service 
status, is hereby revoked, effective December 31, 1941. 

2. All persons who have been or may be duly appointed from the said Emer- 
gency Replacement List to positions in the competitive classified civil service sub- 
sequent to June 30, 1941, who enter on duty not later than December 31, 1942, 
and who by such date have completed a continuous Federal service of not less 
than six months within the calendar years 1941 and 1942, may acquire a classi- 
fied civil service status in accordance with the applicable provisions of the act 
of November 26, 1940 (54 Stat. 1211), and Executive Order No. 8743 of April 23, 
1941. 

8. Each appointment in the classified departmental service in the District of 
Columbia under the provisions of this Executive Order shall be charged to the 
regular apportionment of appointments among the States and territories and the 
District of Columbia. [Italics supplied.] 


As both Executive Order No. 8458, as amended by Executive Order 
No. 8532, and the civil service regulation issued under express 
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authority of the Executive order, designate the appointments of the 
character set forth in your letter as “temporary,” the employees so 
appointed may not be regarded as occupying “permanent positions” 
within the meaning of the President’s regulations prior to January 1, 
1942, and may not be granted within-grade salary advancements 
under the provisions of the act of August 1, 1941, Public Law 200, 
prior to January 1, 1942, said Executive order remaining in full force 
and effect until that time by virtue of the one issued November 27, 
1941, supra. 

However, as Executive Order No. 8952, dated November 27, 1941, 
revokes Executive Order No. 8458, as amended, effective December 
31, 1941, and as said Executive Order No. 8952 (effective on and after 
January 1, 1942) does not designate appointments from the replace- 
ment list as “temporary,” and does not otherwise limit such appoint- 
ments to a temporary period, employees occupying positions under 
such appointments made either prior or subsequent to January 1, 1942, 
which are not established by the terms of the appointments or other- 
wise for “definite period of 6 months or less” (quoting from the 
President’s regulation), may be granted within-grade salary advance- 
ments on January 1, 1942, or at the beginning of any subsequent 
quarters if the employees are then otherwise qualified under the terms 
of the statutes and the President’s regulations. 


Executive Order No. 8564, dated October 8, 1940, provides as fol- 
lows: 


AMENDMENT OF EXECUTIVE ORDER NO. 8257 OF SEPTEMBER 21, 1939, AUTHORIZING 
EXCEPTED APPOINTMENTS TO MEET PUBLIC EXIGENCY 


Executive Order No. 8257 of September 21, 1939, authorizing excepted ap- 
pointments to meet public exigency, is hereby amended to read as follows: 

“By virtue of the authority vested in me by paragraph Eighth, subdivision 
Second, section 2 of the Civil Service Act (22 Stat. 404), it is hereby ordered 
as follows: 

“Whenever, because of a public exigency directly connected with the national- 
defense program, or because of the urgency for the immediate filling of a 
position involved in such program, the Civil Service Commission determines 
that it is in the public interest to do so, it may authorize the filling of any 
position connected with the national-defense program for a term not extending 
beyond the duration of the national-defense program, without regard to the 
competitive requirements of the Civil Service Rules, subject to such noncom- 
petitive tests of fitness as the Commission may prescribe. Persons so appointed 


will not thereby acquire a classified (competitive) civil service status.” 
[Italics supplied.] 


Civil Service Departmental Circular No. 267, dated June 27, 
1941, contains the following: 


Appointments under the above authority are in effect temporary, as they are 
limited to the duration of the present emergency. Departmental Circular No. 
160, Supplement No. 1 provided that two separate series of reports of changes 
should be prepared by the departments, one covering permanent employees 
and the other temporary employees under Civil Service Rule VIII. Beginning 
July 1, 1941, all reports of appointments under Hxecutive Order No. 8564 and 
all subsequent changes in the records of persons so appointed should be entered 
on the temporary series of reports of changes. [Italics supplied.] 
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While that Executive order limits appointments made under au- 
thority thereof “for a term not extending beyond the duration of 
the national-defense program,” such appointments are designated 
as “excepted,” not “temporary,” in the Executive order, which is the 
only “law” authorizing such appointments. The quoted Civil Service 
circular wherein these appointments are stated to be “in effect tem- 
porary” is not issued under express authority of the Executive order, 
but under the general authority of the Civil Service Commission, and 
prescribes merely a certain procedure for reporting changes and 
transfers of personnel, and, accordingly, does not constitute a “law” 
designating the appointments or positions as “temporary.” That is 
to say, said circular partakes of the nature of an administrative 
regulation as distinguished from a statutory regulation. Compare 
21 Comp. Dec. 482. Accordingly, if the appointments made under 
authority of Executive Order No. 8564 are not otherwise “estab- 
lished for definite periods of 6 months or less” (quoting from the 
President’s regulation), the employees so appointed may be regarded 
as occupying “permanent positions” and entitled to the benefits of 
the within-grade salary-advancement plan prescribed by the act of 
August 1, 1941, Public Law 200. 


(B-17406) 


PAY—FIRST FOUR MONTHS OF INITIAL ENLISTMENT—ENLISTED MEN 
OF THE REGULAR NAVY AND NAVAL RESERVE 


Enlisted men of the Regular Navy and of the Naval Reserve may not count 

prior service in the Army, Marine Corps, Marine Corps Reserve, or the 

ational Guard in computing their base pay under section 12 (a) of the 

Selective Training and Service Act of 1940, which limits to $21 per month 

the base pay of enlisted men during the first four months of their first 
enlistment. 


Assistant Comptroller General Elliott to the Secretary of the Navy, December 
11, 1941: 


There has been received your letter dated November 10, 1941, with 
which you forwarded a letter, with enclosure, from the Bureau of Sup- 
plies and Accounts dated October 31, 1941, as follows: 


Reference: 
(a) Section 10 of the Act of June 10, 1922. 
(b) Section 7 of the Naval Reserve Act of 1988 approved June 25, 1938. 
(c) Section 12 (a) of the Act of September 16, 1940 (54 Stat. 895). 
(d) Decision of the Comptroller General B-12506 dated October 3, 1940. 
(e) Paragraph B-3 (a) Pay Bill Instructions Appendix A Bureau of 
Supplies and Accounts Manual. 
(f) Paragraph G-4 (a) Pay Bill Instructions Appendix A Bureau of 
Supplies and Accounts Manual. 
(g) Decision of the Comptroller General B-17406 dated October 3, 1941. 
Enclosure: 
(A) Article 2150-4 Bureau of Supplies and Accounts Memoranda. 
1. Enclosure (A) contains the instructions which have been issued to the Naval 
Service in connection with pay of enlisted men of the regular Navy and enlisted 
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men of the Naval Reserve on active or training duty during first four months’ 
service in first enlistment. In view of the ruling of the Comptroller General in 
decision of October 3, 1941, to the effect that enlisted men of the Army may count 
only service which may be counted for longevity pay purposes in determining 
rate of pay during first four months’ service in first enlistment the question 
arises as to the correctness of the instructions contained in the enclosure. 

2. Attention is invited to the instructions contained in the enclosure under the 
heading “Regular Navy” which read as follows: 

“Effective October 1, 1940, the base pay of enlisted men of the regular Navay 
{Navy] during the first four months of service in first enlistment, except men 
with prior service in the Army, Marine Corps, or Coast Guard, is $21.00 per 
month.” 

Specific decision is requested as to whether the words “Army” and “Marine Corps” 
should be deleted. 

3. Attention is invited also to the instructions contained in the enclosure under 
the heading “Naval Reserve (Organized or Volunteer)” wherein subparagraph 
(b) states: 

“(b) The $21 rate of pay applies to men of the Naval Reserve during the 
first four months immediately following date of first enlistment in the Naval 
Reserve, except to men with prior service in the Army, Navy, Marine Corps, Coast 
Guard, Marine Corps Reserve, or National Guard.” 

In view of the provisions of Section 7 of the Naval Reserve Act of 1938 decision 
is requested whether any of the services mentioned above should be deleted. 

4. In case it is determined that such instructions should be modified, it is also 
recommended that the Comptroller General be requested to allow payments made 
in accordance with these instructions to and including December 31, 1941, to 
permit proper promulgation of revised instructions. 


The enclosure, Article 2150-4, Bureau of Supplies and Accounts 
Memoranda, is as follows: 


Reference : 
(a) Act of September 16, 1940 (54 Stat. 885). 
(b) Alnav 79, September 19, 1940. 
(c) Decisions of the Comptroller General B-12506, October 3, 1940 (two 
decisions). 
(d) Ainav 89, October 7, 1940. 
(e) Bureau of Supplies and Accounts Manual, Appendix A, Sec. B, Table IV. 
(f) Bureau of Supplies and Accounts Manual, Appendix A, par. B-3 (e). 
(g) Bureau of Supplies and Accounts Manual, Appendix A, par. G-3. 


The base pay of enlisted men of the seventh pay grade on and after October 
1, 1940, is $80 per month, as set forth in references (a) and (c). 


REGULAR Navy 


Effective October 1, 1940, the base pay of enlisted men of the regular Navay 
[Navy] during the first four months of service in first enlistment, except men 
with prior service in the Army, Marine Corps, or Coast Guard, is $21 per month. 
(This should not be interpreted to permit counting service other than as specified 
by reference (f) in computing longevity increases of pay for enlisted men of the 
regular Navy.) 

After completion of four months’ service, unless the Secretary of the Navy 
directs to the contrary because of inefficiency or unfitness of specific individuals, 
the base pay of men holding ratings of the seventh pay grade is $30 per month, 
and of men holding ratings of other pay grades is as specified in reference (e). 

General court-martial prisoners of the seventh pay grade have demonstrated 
their inefficiency or other unfitness for the service and are entitled to base pay 
at the rate of $21 per month. 

When enlisted men of the regular Navy are enlisted in or advanced (prior to 
to completion of four months’ net service) to a rating higher than those of the 
seventh pay grade, the account will be carried in the pay grade corresponding to 
the higher rating from the effective date of the higher rating as stated in com- 
manding officer’s order. However, pay will continue to be credited at the $21 
rate until the date following date of completion of four months’ net service. 

eae, as used above is “net,” i. e., excludes time lost AOL, AWOL, SKMC, 
a 
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Effective April 1, 1941, initial credits of the $30 rate, and of higher rates in 
the cases of men holding ratings above those of the seventh grade upon 
completion of four months’ net service, will be substantiated by commanding 
officers’ individual or blanket certificates showing dates of completion of four 
months’ net service. 


NAVAL RESERVE (ORGANIZED OR VOLUNTEER) 


The foregoing instructions apply to enlisted men of the Naval Reserve on 
active or training duty, with the following exceptions: 

(a) Enlisted men holding ratings in pay grades other than the seventh pay 
grade on the dates of reporting for active or training duty are entitled to the 
pay by such ratings as provided in reference (e) without regard to length of 
service; 

(b) The $21 rate of pay applies to men of the Naval Reserve during the first 
four months immediately following date of first enlistment in the Naval Reserve, 
except to men with prior service in the Army, Navy, Marine Corps, Coast Guard, 
Marine Corps Reserve, or National Guard, and except as noted in subpar. (a). 
It should be noted in this connection that time served need not be on active 
duty. (This should not be interpreted to permit counting service other than 
as specified by reference (zg) in computing longevity increases of pay for enlisted 
men of the Naval Reserve.) 

(c) Advanced course Naval R. O. T. C. students are entitled to the $30 rate, 
irrespective of length of service. 


Section 12 (a) of the act of September 16, 1940, 54 Stat. 895, 
provides : 


The monthly base pay of enlisted men of the Army and the Marine Corps 
shall be as follows: Enlisted men of the first grade, $126; enlisted men of the 
second grade, $84; enlisted men of the third grade, $72; enlisted men of the 
fourth grade, $60; enlisted men of the fifth grade, $54; enlisted.men of the sixth 
grade, $36; enlisted men of the seventh grade, $30; except that the monthly base 
pay of enlisted men with less than four months’ service during their first enlist- 
ment period and of enlisted men of the seventh grade whose inefficiency or other 
unfitness has been determined under regulations prescribed by the Secretary of 
War, and the Secretary of the Navy, respectively, shall be $21. * * * Wnlisted 
men of the Navy shall be entitled to receive at least the same pay and allowances 
as are provided for enlisted men in similar grades in the Army and Marine Corps. 


In decision dated May 2, 1941, B~15892, 20 Comp. Gen. 725, it was 
held that an enlisted man serving in his first enlistment in the Army 
who had prior service in the Marine Corps could count such Marine 
Corps service in computing his base pay under the above section. It 
has been held, also, that an Army enlisted man whose only prior 
service was service in the Navy was serving in his first enlistment 
period in the Army. B-17406, October 3, 1941, 21 Comp. Gen. 288. 
Section 12 (a) of the act of September 16, 1940, swpra, was enacted 
for the purpose of removing the disparity between the pay authorized 
for enlisted men of the Navy and Coast Guard and the pay authorized 
for enlisted men of the Army and the Marine Corps. With this stated 
purpose in mind it is evident that it was not intended that an enlisted 
man serving in his first enlistment in the Army would not be per- 
mitted to count prior service in the Navy for the purpose of computing 
his base pay under the act and at the same time permit an enlisted man 
serving in his first enlistment in the Navy to count prior service in 
the Army for the same purpose. Section 12 (a) establishes rates of 
pay for enlisted men of the Army and the Marine Corps and it is 
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only because of the last sentence thereof that its provisions are applica- 
ble to the Navy and the Coast Guard. 

Service in the Navy and Coast Guard was not authorized to be 
counted for the purpose of continuous service pay by enlisted men of 
the Army and Marine Corps. 12 Comp. Dec. 532. Since the act of 
January 28, 1915, 38 Stat. 800, which created the Coast Guard, service 
in the Navy has been recognized in computing length of service for 
any purpose in the Coast Guard and section 3 of the act of June 4, 
1920, 41 Stat. 834, contains a proviso to the effect that for the purpose 
of computing longevity pay and retirement privileges of enlisted men 
of the Navy all creditable service in the Coast Guard and former 
Revenue-Cutter Service shall be counted. Under section 10 of the 
Joint Service Pay Act of June 10, 1922, 42 Stat. 630, enlisted men of 
either the Navy or Coast Guard are entitled to the benefit of service 
in the other service for longevity pay purposes but are not entitled 
to count prior service in the Army or Marine Corps. See in this con- 
nection 2 Comp. Gen. 280. 

In view of the foregoing, it appears clear that a Navy enlisted man 
whose only prior service is enlisted service in the Army or the Marine 
Corps is serving in his first enlistment in the Navy and during the 
first four months of such enlistment his pay is limited to $21 per 
month. Therefore, the reference to prior service in the Army and 
Marine Corps contained in the first paragraph of the above-quoted 
instructions under the heading “Regular Navy” is not correct. 

Section 7 of the Naval Reserve Act of 1938, 52 Stat. 1176, provides 
in part: 

* * * Midshipmen, warrant officers, nurses, and enlisted men of the Naval 
Reserve, including those on the honorary retired list, or who may have been 
retired, when employed on active duty or on training duty with pay or when 
employed in authorized travel to and from such duty, shall receive the same 
pay and allowances as received by midshipmen, warrant officers, nurses, and 
enlisted men of the Regular Navy of the same rank, grade, or rating, and of the 
same length of service which shall include service in the Navy, Marine Corps, 


Coast Guard, Naval Reserve Force, Naval Militia, National Naval Volunteers, 
Naval Reserve, Marine Corps Reserve Force, or Marine Corps Reserve. * * * 


The act of July 1, 1918, 40 Stat. 704, 712, provides in part: 


Members of the Naval Reserve Force when employed in active service, ashore 
or afloat, under the Navy Department shall receive the same pay and allowances 
as received by the officers and enlisted men of the Regular Navy of the same 
rank, grades, or ratings and of the same length of service, which shall include 
service in the Navy, Marine Corps, Naval Reserve Force, Naval Militia, National 
Naval Volunteers, or Marine Corps Reserve. 


See also, section 11 of the Naval Reserve Act of 1925, 43 Stat. 1083. 
It was held in 25 Comp. Dec. 122, quoting the syllabus, that: 


Under the act of July 1, 1918, members of the Naval Reserve Force are entitled 
to count all legal service in the organizations enumerated in said act, including 
legal service as members of Naval Militia organizations when not in active service 


under the Federal Government, for the purpose of computing the longevity 
increase of pay. 
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However, it seems clear that the provision of law which provides 
that service in certain services may be counted by a member of the 
Naval Reserve for longevity pay purposes when employed on active 
duty relates to the computation of longevity pay only. Section 7 of 
the 1938 act, quoted above, provides that enlisted men of the Naval 
Reserve are entitled to the same pay and allowances as received by 
enlisted men of the Regular Navy of the same rank, grade, or rating. 
This provision fixes the base pay authorized for enlisted men of the 
Naval Reserve—the base pay received by “enlisted men of the Regular 
Navy of the same rank, grade, or rating” and the fact that special 
provision has been made as to the service, which may be counted by 
members of the Naval Reserve for longevity pay purposes, does not 
change the base pay fixed by the statute. Thus, since an enlisted man 
of the Regular Navy is not entitled to count prior service in the Army, 
Marine Corps, Marine Corps Reserve, or the National Guard for the 
purpose of computing his base pay under section 12 (a) of the act of 
September 16, 1940, swpra, prior service in such services may not be 
considered in computing a naval reservist’s base pay under such act, 
and the reference to such services, which appears in paragraph (b) 
of the above-quoted instructions under the heading “Naval Reserve 
(Organized or Volunteer)” is not correct. 

With reference to the last paragraph of your letter requesting that 
payments be allowed in accordance with the present instructions up 
to and including December 31, 1941, to permit sufficient time for the 
proper promulgation of revised instructions, it may be stated that in 
view of all the circumstances appearing in this case payments made in 
accordance with the present instructions will be passed to credit in 
the disbursing officers’ accounts as requested but in no case will credit 
be allowed for payments made subsequent to December 31, 1941, unless 
such payments are in accordance with this decision. 


(B-21585) 


TRANSPORTATION—HOUSEHOLD EFFECTS OF ARMY OFFICERS— 
PAYMENT TO CARRIER PRIOR TO COLLECTION OF EXCESS COST 


Carriers may be paid in full and in due course for the transportation on Gov- 
ernment bills of lading of the household effects, etc., including that in excess 
of the authorized weight allowance, of Army officers upon change of station, 
without regard to whether any reimbursement has been or is to be collected 
from the officers for such excess as provided in the act of March 23, 1910, 
but such authority to pay carriers does not preclude a determination by the 
proper authority that the finance officer or other War Department officer 
is pecuniarily responsible for failure to collect the required reimbursement. 


Assistant Comptroller General Elliott to Col. W. M. Dixon, United States Army, 
December 11, 1941: 


There has been received your ‘letter of October 27, 1941, trans- 
mitting the bill No. 2610 of the National Carloading Corporation 
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in the amount of $268, covering the cost of transporting 12,613 
pounds of household goods and 1,078 pounds of professional books, 
the personal property of Lt. Col. Jacob G. Sucher, United States 
Army, retired, on Government bill of lading No. WQ-3793624, dated 
July 15, 1941, shipped by the Quartermaster, Rock Island Arsenal, 
Ill., to the Quartermaster, Benicia Arsenal, Army Point, Calif., and 
requesting decision whether, in view of decision B~19000, August 20, 
1941 (1) payment may be made to the carrier for the entire service 
performed prior to the collection of the amount due from the owner 
of the property, and (2) if answered in the affirmative, whether the 
accounts of the disbursing officer will be subject to disallowance if 
collection cannot be made of the amount of excess charges due from 
the owner of the property. 

Paragraph 12, Special Orders No. 154, War Department, dated 
July 3, 1941, is as follows: 

12. By direction of the President, Lieutenant Colonel Jacob G. Sucher 
(O-11215), United States Army, retired, now at Daytona Beach, Florida, is 
placed on active duty with the rank of major, the rank held upon his retire- 
ment, effective 14 July, 1941, is then assigned to Benicia Arsenal, Benicia, Cali- 
fornia, and will proceed to Benicia, California, and report to the commanding 
officer for duty. Major Sucher will rank from 14 May, 1940. The travel 
directed is necessary in the military service. FD 1420 P 1-05, 15-06 A 0410-2. 

Paragraph 12 a (8) Army Regulations 30-960, May 24, 1938, as 
amended by Circular No. 68, War Department, dated July 1, 1940, 
provides that: 

Retired commissioned officers ordered to active duty, from the home of the 
officer and/or any other points as may be desired by him to his first permanent 
duty station, under the same conditions as set forth in (1) above, substituting 
the term “officer’s home” for the term “last permanent station,” provided that 
there is an express provision for the transportation of baggage of retired officers 
ordered to active duty under the applicable appropriation. * * 

The act of March 23, 1910, 36 Stat. 255, provides: 

* * * ‘That hereafter baggage in excess of regulation change of station 
allowances may be shipped with such ae and reimbursement collected for 
transportation charges on such excess * * 

Under this statute, the authorized Bomb in excess of the pre- 
scribed weight allowance may be shipped on the same bill of lading 
with the allowance, provided that the cost covering the excess weight 
will be borne by the owner. Nothing is said in the law as to when 
collection shall be made, but the clear implication is that the War 
Department is charged with the responsibility of taking the neces- 
sary steps to protect the interests of the United States. Immediately 
following the passage of the act of 1910, the Secretary of War, by 
regulations (par. 1151 A. R. 1910), made provision for the deposit, 
in advance of shipment of the excess baggage, of a sum sufficient to 
cover such excess cost. This procedure was held by the accounting 
officers, in prescribing the method of accounting as required by law, 
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to be within the reasonable contemplation of the act, in that it was 
“good business” for the Government to protect itself in this way. 
See 20 Comp. Dec. 479. This procedure for the protection of the 
Government was satisfactorily in effect from the effective date of 
the act, in 1910, until June 1, 1923, when the procedure of collecting 
the excess cost after shipment was prescribed by Army Regulations 
30-960, paragraph 25. Paragraph 10d, A. R. 30-960, May 24, 1938, 
in effect at the time this shipment was made, provides: 

On permanent change of station, authorized baggage in excess of the pre- 
scribed weight allowance (see a above) may be shipped on the same bill of 


lading with the allowance, provided that the cost covering excess weight as 
determined under paragraph 24 will be borne by the owner * * *. 


and paragraph 24 of the same regulations directs that: 


The Finance Officer, U. S, Army, Washington, D. C. (or other finance officers 
as designated in par. 1, A. R. 35-6120), who settles the account will determine 
the excess amount to be collected and notify the owner, who, upon receipt of 
such notification, will promptly remit the amount so determined. If, after mak- 
ing remittance, as required, the owner for any reason considers the amount 
remitted as excessive, it is his privilege to file a claim with the General 
Accounting Office, Washington, D. C., for refund of such amount as he may 
consider to be due him. 

Under these regulations the situation arises where a shipping 
quartermaster officer extends the credit of the Government to military 
personnel by shipping for them authorized baggage in excess of the 
prescribed weight allowance, and, after the transportation service 
has been rendered, the bill for the entire service is sent to the finance 
officer, Washington, D. C., for payment, and he is charged with the 
responsibility of notifying the owner and the collection of the amount 
he should remit as excess cost of transportation. There are no specific 
instructions in the regulations as to any conditions to be imposed by 
the quartermaster shipping officer, before shipment, to safeguard the 
interests of the Government by enforcing reimbursement of the excess 
costs. It is true paragraph 28, AR 30-960, requires persons desiring 
shipment of baggage at Government expense to furnish the shipping 
quartermaster with W. D., Q. M. O. Form No. 219. While the regula- 
tions do not require this form to show the owner’s liability for excess 
cost, it is provided in the form executed July 15, 1941, by Lieutenant 
Colonel Sucher, that: 

* * * Thereby agree, as a condition precedent to such shipment, that, upon 
receipt of a statement showing the excess cost as determined by the finance officer 
paying the carrier’s transportation account, I will either remit an amount 
sufficient to cover such cost, or permit the application of so much of my pay as 
may be necessary to cover such cost. * * * 

The bill submitted for payment is for transportation services 
rendered on a Government transportation request. It has been uni- 
formly held that where the baggage of an officer in excess of his 
authorized weight allowance has been shipped with the regulation 
allowance, under the authority of the cited 1910 statute, payment 





562 DECISIONS OF THE COMPTROLLER GENERAL 


should be made to the carrier for the entire service performed under 
such Government request, and, answering your first question specifi- 
cally, you are advised payment, if otherwise correct, may be made to 
the carrier in due course, without regard to whether any reimburse- 
ment as determined by you, has been or is to be collected from the 
owner of the property. Specifically answering your second question, 
you are advised that the authorization to pay the carrier in full and 
in due course does not preclude a determination by proper authority 
that the finance officer or other War Department officer is pecuniarily 
responsible for his failure to collect the required reimbursement, as 
charged by the applicable regulations. 

Decision B-19000, August 20, 1941, referred to by you, covered the 
matter of excess costs in connection with a shipment made September 
§, 1936, of household goods for one H. P. K. Agersborg, a biologist in 
the National Park Service, on permanent change of station from 
Washington, D. C., to Richmond, Va., under a statute which 
authorized the shipment of a weight not exceeding 5,000 pounds, and 
there was no statutory authority to ship excess weight with the change 
of station allowance at Government expense. 


(B-19904) 
PAY—ADDITIONAL—OVER 12 MONTHS’ SERVICE 


The provision in section 8 (b) of the Service Extension Act of 1941 limiting the 
$10 additional pay authorized by section 8 (a) of said act for Army, etc., 
enlisted men for each month of service in excess of 12 to the period of the 
unlimited emergency declared by the President on May 27, 1941, does not 
require that the additional payments authorized by section 8 (a) be dis- 
continued in time of war occurring during the continuance of such unlimited 
emergency. 


Comptroller General Warren to the Secretary of the Navy, December 12, 1941: 
There has been received your letter of December 9, 1941, as follows: 


Section 8 of the Service Extension Act of 1941, approved August 18, 1941 
(Public Law 213—T7th Congress), authorizes payment “during the period of 
the unlimited emergency declared by the President on May 27, 1941,” in addition 
to amounts otherwise payable, of $10 per month, inter alia, to any enlisted 
personnel of the Regular Army for each month of military service rendered by 
him after August 18, 1941, and after his total military service (rendered before 
or after such date) exceeds twelve months. This provision of law was held 
applicable to personnel of the Navy and Marine Corps by the Comptroller 
General’s decision of October 29, 1941, B-19904 [21 Comp. Gen. 392]. 

In the cited decision of October 29, 1941, the question was considered, among 
others, as to whether or not, in view of the wording of paragraph (b) of section 8 
of the Service Extension Act of 1941, paragraph (a) of said section 8 became 
inoperative in case of change from an unlimited emergency to a limited emer- 
gency or war. This specific question was not decided for the stated reason that 
it “is based on conditions which may not arise and it is believed proper that no 
decision with respect thereto should be rendered at this time.” 

In view of the declaration by Congress that a state of war exists between the 
Imperial Government of Japan and the Government and the people of the United 
States (Senate Joint Resolution 116, passed by both the Senate and the House 
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of Representatives on December 8, 1941), your decision is now requested on the 
following specific question : 

In view of the wording of paragraph (b) of section 8 of the Service Extension 
Act of 1941 (Public Law 213, approved August 18, 1941), does paragraph (a) 
of said section 8 become inoperative from and after December 8, 1941? 

In view of the urgency of this matter, it is requested that your reply be 
expedited. 


Section 8 of the Service Extension Act of 1941 (approved August 
18, 1941), 55 Stat. 627, is as follows: 


(a) Any person inducted into the land or naval forces of the United States 
for active training and service, under section 3 (b) of the Selective Training 
and Service Act of 1940 shall, in addition to the amounts otherwise payable tu 
such person with respect to such training and service, be entitled to receive the 
sum of $10 for each month of such training and service in excess of twelve. 
The provisions of this section shall also apply (1) to any enlisted personnel of 
the National Guard of the United States or of any other reserve component of 
the Army of the United States ordered into the active military service under 
the authority of Public Resolution Numbered 96, approved August 27, 1940, or 
section 37a of the Nationai Defense Act of 1916, as amended, for any such 
service so rendered by any such personnel, in excess of twelve months, and (2) 
to any enlisted personnel of the Regular Army for each month of military 
service rendered by him after the date of enactment of this joint resolution, 
and after his total military service (rendered before or after such date) exceeds 
twelve months. 

(b) The provisions of this section shall be applicable only during the period 
of the unlimited emergency declared by the President on May 27, 1941. 


On May 27, 1941, the President issued a proclamation (No. 2487) 
which is, in part, as follows: 


Now, Therefore, I, Franklin D. Roosevelt, President of the United States of 
America, do proclaim that an unlimited national emergency confronjs this 
country, which requires that its military, naval, air, and civilian defenses be 
put on the basis of readiness to repel any and all acts or threats of aggression 
directed toward any part of the Western Hemisphere. 


Public Law 328 (77th Cong., 1st ); approved December 8, 1941, 
is as follows: 

Whereas the Imperial Government of Japan has committed unprovoked acts 
of war against the Government and the people of the United States of America: 
Therefore be it 

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, ‘That the state of war between the United States 
and the Imperial Government of Japan which has thus been thrust upon the 
United States is hereby formally declared; and the President is hereby author- 
ized and directed to employ the entire naval and military forces of the United 
States and the resources of the Government to carry on war against the Imperial 
Government of Japan; and, to bring the conflict to a successful termination, all 
of the resources of the country are hereby pledged by the Congress of the 
United States. 

The provisions of the enactment declaring that a state of war 
exists between the United States and the Imperial Government of 
Japan are consistent with the terms of the proclamation and indicate 
an intensification of the condition referred to by the President. 
Neither the terms of Public Law 828, nor the provisions or legislative 
history of the Service Extension Act of 1941, indicate that the Con- 
gress intended the payments authorized by section 8 (a), supra, 
to be discontinued in time of war should that occur during the con- 
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tinuance of the unlimited national emergency proclaimed by the 
President May 27, 1941. 

Accordingly, the unlimited national emergency declared by the 
President may be considered as still in existence for the purposes 
of section 8 of the Service Extension Act of 1941, and the said section 
is effective to authorize the continuation of payments in accordance 
with its terms on and after December 8, 1941. 


(A-92119) 
PAY—PROMOTIONS—EFFECT OF UNIFORM RETIREMENT DATE ACT 


Where a Navy enlisted man was advanced in rating between the date he would 
have been retired but for the uniform retirement date act of April 23, 1930, 
and the date of retirement under said act, his active-duty pay upon recall 
to active duty is required to be computed as though such advancement had 
not been made. 


Assistant Comptroller General Elliott to the Secretary of the Navy, December 
13, 1941: 


There has been considered your letter of October 2, 1941, as follows: 


The Navy Department has under consideration the question whether Thomas 
Burke, chief machinist’s mate (AA), U. S. Navy, retired, may be carried in that 
rating with the active-duty pay thereof effective July 21, 1941, the date of his 
recall to active duty. 

The records in this case show that Burke applied for transfer to the retired 
list of the regular Navy on November 29, 1937; that his transfer was approved 
December 10, 1987, that orders were issued on December 13, 1987, transferring 
him to the retired list of the regular Navy effective as of January 1, 1938; that 
when application for retirement was made, Burke was serving in the rating of 
machinist’s mate, first class, with pay at $105 per month; that under date of 
December 7, 1987, the Bureau of Navigation, Navy Department, authorized 
Burke’s advancement to chief machinist’s mate, acting appointment, effective 
December 81, 1937; that his rating was changed accordingly by the Commanding 
Officer, U. 8S. S. MUGFORD;; that by virtue of his advancement in rating becoming 
effective on December 31, 1937, Burke received no pay of that rating while on 
the active list; that since his transfer to the retired list on January 1, 1938, he 
has been carried as a chief machinist’s mate, acting appointment, and his retired 
pay has been computed on the active duty pay of machinist’s mate, first class, 
the rating held by him when he applied for transfer to the retired list. 

On the question whether Burke should be paid retired pay as a chief machinist’s 
mate, acting appointment, or as a machinist’s mate, first class, it was held in 
the Comptroller General’s decision of March 21, 1988 (17 Oomp. Gen. 1759), 
that (syllabus) : 

“Under the provisions of the act of March 2, 1907, 34 Stat. 1217, the retired 
pay of an enlisted man is required to be computed on his active-duty pay in the 
grade held when application for retirement is made, and there is no authority for 
payment of increased retired pay based on a change in rating of a Navy enlisted 
man after the date of application for retirement.” 

Burke’s retired pay is based on the active-duty pay of machinist’s mate, first 
class, in accordance with the Comptroller General's decision, supra. However, 
he is now carried on the rolis as a chief machinist’s mate, acting appointment, 
pursuant to authorized change in rating as aforesaid. In this connection 
attention is invited to section 5 of the Naval Appropriation Act, 1942 (Public 
Law, 48, 77th Cong.), which provides: 

“During the fiscal year ending June 30, 1942, all retired officers of the Navy 
and Marine Corps, and retired officers and enlisted men of those services, shall, 
when on active duty, receive full pay and allowances.” 
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The Navy Department is in doubt as to whether the “full pay and allowances” 
to which Burke may be entitled from and after July 1, 1941, the date of his 
recall to active duty, should be the active-duty pay and allowances currently 
payable in the case of a chief machinist’s mate, acting appointment, of the same 
length of service in the Regular Navy, or whether he is limited while on active 
duty to the pay and allowances currently payable to a machinist’s mate, first 
class, the pay grade of Burke on the retired list. Your decision accordingly is 
requested as to the correct rate of active-duty pay and allowances to which 
Burke is entitled effective July 21, 1941, the date of his recall to active duty. 


The act of April 23, 1930, 46 Stat. 253, is as follows: 


That hereafter retirement authorized by law of Federal personnel of whatever 
class, civil, military, naval, judicial, legislative, or otherwise, and for whatever 
cause retired, shall take effect on the 1st day of the month following the 
month in which said retirement would otherwise be effective, and said 1st day 
of the month for retirements hereafter made shall be for al! purposes in lieu 
of such date for retirement as may now be authorized; except that the rate of 
active or retired pay or allowance shall be computed as of the date retirement 
would have occurred if this act had not been enacted. 


Seo. 2. This act shall become effective July 1, 1930. All laws or parts of laws, 
insofar as in conflict herewith, are repealed. 

Except for the provisions of the above-quoted statute, Burke’s re- 
tirement would have been effective prior to December 31, 1937, the 
stated effective date of Bureau of Navigation orders of December 
7, 1987, announcing his advancement to the rating of chief machin- 
ist’s mate, acting appointment. The sole purpose of the above-quoted 
act was to obtain uniformity and simplify computations, and in 
accordance with that purpose the act expressly provides “that the 
rate of active or retired pay or allowance shall be computed as of 
the date retirement would have occurred if this act had not been 
enacted.” The fact this provision specifies that the rate of both 
active and retired pay or allowance shall be computed as of the date 
retirement would have occurred but for the provisions of the act is 
indicative of a legislative intent that no administrative action should 
be effective to change the status of an individual for purposes of 
pay between the date his retirement would have been effective except 
for the provisions of the act of April 23, 1930, and the date his 
retirement is required to be made effective under the provisions of 
the said act. In other words, the uniform retirement date act was 
not intended to be used as a medium for promotions but, on the 
contrary, its use as such is expressly prohibited. 

It follows that the advance of Burke to the rating of chief ma- 
chinist’s mate, acting appointment, was not effective to change his 
pay status in any way, and his active-duty pay as a retired enlisted 
man is required to be computed as though such advancement had 
not been made. 
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(B-22140) 


OFFICERS AND EMPLOYEES—REEMPLOYMENT RIGHTS UPON RELIEF 
FROM MILITARY DUTY 


The application required to be made after release from active military duty 
in order to obtain the civilian reemployment benefits of section 3 (b) of 
Public Resolution No. 96 of August 27, 1940, as amended, need not be in 
any particular form and, therefore, an informal application made within 
the 40-day period prescribed by the statute will suffice. 

An employee is not entitled as a matter of right to be restored in accordance 
with section 3 (b) of Public Resolution No. 95 of August 27, 1940, as 
amended, to a civilian position which he left to enter upon active military 
duty, or one of like seniority, status, and pay, where it has been admin- 
istratively determined that the employee was not qualified to perform the 
duties of such a civilian position within 40 days after relief from military 
duty. 


Comptroller General Warren to the Secretary of War, December 13, 1941: 
I have your letter of November 24, 1941, as follows: 


1. Your attention is invited to the facts in the following case. An employee 
of the War Department was relieved from duty in his civilian position, CAF-7 
at $2,900 per annum, to enter on active duty in the military service on 
August 19, 1940. He was relieved from active duty on September 18, 1940, 
due to a physical disability, and made an informal application in a personal 
letter written to his Commanding Officer on September 24, 1940, requesting re- 
employment and stating that the disability would be removed within 30 days 
after an operation which was to be performed as soon as authority was 
granted. Formal application for reemployment was filed on November 7, 1940, 
stating that the disability would be removed by November 15, 1940. The in- 
dividual was reemployed on November 23, 1940 in a CAF-—4 position at $1,800 
per annum and was promoted to CAF-7 at $2,600 per annum, effective Febru- 
ary 1, 1941. In view of the reemployment provisions contained in Public 
Resolution No. 96, approved August 27, 1940, the Selective Training and 
Service Act of 1940 (Public Law No. 783 76th Congress) and the Service Dx- 
tension Act of 1941 (Public Law No. 213, 77th Congress), this employee is now 
demanding reinstatement in his former position at the same grade and salary, 
i. e., CAF-7 at $2,900 per annum, and compensation for the difference in 
salary between $1,800 per annum and $2,900 per annum from November 23, 
1940 to February 1, 1941, and the difference between $2,600 per annum and 
$2,900 per annum from February 1, 1941 until such time as he is reinstated in 
his former position at CAF-7 at $2,900 per annum. 

2. Under the reemployment provisions referred to above, reinstatement in 
the same position, or one of like seniority, status and pay, is mandatory, 
provided the individual has received a service certificate, is still qualified to 
perform the duties of such position and makes application for reemployment 
within forty days after he is relieved from such training and service. 

3. You will note that the individual referred to in this case made informa) 
application within the forty-day period prescribed, but his formal application 
was made after the forty days had elapsed. In view of the fact that no form 
of application has been prescribed by law, and no form has been prescribed by 
the Department, your decision is requested as to whether an informal applica- 
tion within the forty-day period is sufficient to authorize a reinstatement in 
the position formerly occupied by this employee, or one of like seniority, status 
= pay, the formal application being filed after the forty-day period had 
e , 

4. Decision is also requested as to whether reinstatement in the position 
formerly occupied, or one of like seniority, status and pay, must be made when 
there is a disability at the time of application and which is not corrected until 
after the forty-day period has expired. 

5. Decision is also requested as to whether the Department is required to pay 
the difference in compensation as claimed under the statement of facts as out- 
lined in paragraph 1 above, and as to whether the Department may promote 
this employee to $2,900 per annum in grade CAF-7 in view of the provisions of 
the act amending the Classification Act of 1923, as amended (Public Law No. 
200, 77th Congress). 
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This office has been advised informally by the War Department 
that this employee who was occupying a permanent position was 
ordered into the active military service as a member of the Officers’ 
Reserve Corps of the Army. Accordingly, there are applicable in the 
consideration of this case the provisions of Public Resolution No. 96 
dated August 27, 1940, 54 Stat. 858, 859, section 3 of which, as 
amended by section 8 (d) of the Selective Training and Service Act 


of 1940, approved September 16, 1940, 54 Stat. 891, provides in per- 
tinent part as follows: 


(a) Any member of any reserve component of the land or naval forces who 
is on active duty or who may be assigned to active duty and who, in the judg- 
ment of those in authority over him, satisfactorily completes such active duty, 
and any person so ordered into the active military service of the United States 
who, in the judgment of those in authority over him, satisfactorily completes 
the period of service required under this joint resolution, shall be entitled to a 
certificate to that effect upon the completion of such active duty or such period 
of service, which shall include a record of any special proficiency or merit at- 
tained. In addition, each such person, who is assigned to such active duty or 
ordered into such active military service shall be given a physical examination 
at the beginning of such active duty or service and a medical statement showing 
any physical defects noted upon such examination; and upon the completion of 
the period of such active duty or service, each such person shall be given an- 
other physical examination and shall be given a medical statement showing any 
injuries, illnesses or disabilities suffered by him during such period of active 
duty or service. 

(b) In the case of any such person who, in order to perform such active duty 
or such service, has left or leaves a position other than a temporary position, in 
the employ of any employer and who (1) receives such certificate, (2) is still 
qualified to perform the duties of such position, and (3) makes application for 
reemployment within forty days after he is relieved from such active duty or 
service— 

(A) if such position was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be 
restored to such position or to a position of like seniority, status and pay: 

* = « * ae = + 


(c) Any person who is restored to a position in accordance with the provi- 
sions of paragraph (A) or (B) of subsection (b) shall be considered as having 
been on furlough or leave of absence during his period of active military service, 
shall be so restored without loss of seniority, shall be entitled to participate in 
insurance or other benefits offered by the employer pursuant to established rules 
and practices relating to employees on furlough or leave of absence in effect 
with the employer at the time such person was ordered into such service, and 
shall not be discharged from such position without cause within one year after 
such restoration. [Italics supplied.] 


Section 7 of the act of August 18, 1941, Public Law 213, 55 Stat. 
627, provides as follows: 


Any person who, subsequent to May 1, 1940, and prior to the termination of 
the authority conferred by section 2 of this joint resolution, shall have entered 
upon active military or naval service in the land or naval forces of the United 
States shall be entitled to all the reemployment benefits of section 8 of the 
Selective Training and Service Act of 1940 to the same extent as in the case of 
persons inducted under said act: Provided, That the provisions of section 8 
(b) (A) of said Act shall be applicable to any such person without regard to 
whether the position which he held shall have been covered into the classified 
civil service during the period of his military or naval service. 


Referring to the italicized portion of Public Resolution No. 96, 


supra, it is clear that the reemployment provisions of that statute are 
470350™.—42-—-38 
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applicable to this employee who was in the active military service on 
August 27, 1940, date of approval of the law, under orders as a 
member of the Officers’ Reserve Corps of the Army, and was released 
from such service after the date of that statute and prior to August 
18, 1941. In view thereof, section 7 of the act of August 18, 1941, 
Public Law 213, above quoted, would appear to have no special 
application to this case. 

As stated in paragraph No. 2 of your letter, reemployment bene- 
fits are conditioned upon three grounds, viz: (1) That the employee 
present to the administrative office a certificate showing satisfactory 
completion of the period of military service required of him; (2) that 
the employee is still qualified to perform the duties of the position 
he formerly held; and (3) that the employee make application for 
reemployment within 40 days after he is relieved from active military 
duty or service. 

Referring to the first question (stated in par. 3 of your letter), no 
particular form of application is specified in the statute, and in the 
absence of any express statutory provision with reference thereto, an 
informal application by the employee for restoration to his civilian 
position received in the administrative office within 40 days after 
his release from active military service could and may be regarded 
as meeting reemployment condition No. (3) of section 3 (b) of 
Public Resolution No. 96, supra. Accordingly, the first written 
application of the employee in this case, although informal, would 
appear to be legally sufficient. 

The second question (stated in par. 4 of your letter), involves 
reemployment condition No. 2 of section 3 (b) of Public Resolution 
No. 96. Whether an employee “is still qualified to perform the duties 
of such position” is for administrative determination, and any de- 
termination made in that connection would not ordinarily be subject 
to review or revision by this office. However, it is the view of this 
office that in order to meet said condition No. (2) of the statute an 
employee must be qualified to perform the duties of the civilian 
position (which he formerly held) within the 40-day period after 
release from active military service authorized by the statute. In 
other words, said condition No. (2) must exist before the 40-day 
period expires, otherwise the employee is unable to qualify for re- 
employment. Accordingly, if, as would appear to be the fact, the 
War Department has determined administratively that the employee 
here involved was not qualified at any time within 40 days after 
September 18, 1940, the date he was released from active military 
service, to perform the duties of the position in grade CAF-7 which 
he left to enter the active military service, or the duties of a position 
of like seniority, status, and pay, the employee was not entitled as a 
matter of right to be restored to such a position. 
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In view of the answer thus made to your second question, the third 
question stated in the first part of paragraph No. 5 of your letter is 
answered in the negative. 

The fourth question (stated in the last part of par. 5 of your 
letter) is answered in the negative. That is to say, as the employee 
received an increase in compensation from $1,800 per annum to 
$2,600 per annum, effective February 1, 1941, he will not be entitled 
to a within-grade salary advancement in grade CAF-7 until October 
1, 1942, the beginning of the first quarter after the expiration of 18 
months from February 1, 1941. See section 2 (b) (1) of the act 
of August 1, 1941, Public Law 200, 55 Stat. 613. 


(B-22169) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—PART TIME AND 
“WHEN ACTUALLY EMPLOYED” EMPLOYEES 


The number of salary rates and steps in a field grade or salary range of field 
employees may not be limited to less than those appearing in Classification 
Act schedules so as to defeat the right of employees under the act of 
August 1, 1941, to within-grade salary advancements, upon meeting certain 
conditions, through the entire salary range of the grades prescribed by 
such schedules. 

Employees paid on an annual basis who occupy permanent positions within 
the scope of Classification Act compensation schedules and who are em- 
ployed on a part time or “when actually employed” basis are entitled, 
other conditions being met, to the benefits of the within-grade salary 
advancement statute of August 1, 1941. 

The transfer or reappointment of an employee from a part-time to a full-time 
position at the same rate of compensation does not constitute an “equiv- 
alent increase in compensation” within the meaning of section 7 (b) (1) 
of the within-grade salary-advancement statute of Angust 1, 1941, or 
section 1 (d) of the President’s regulations issued pursuant to the statute, 
so as to bar the employee from a within-grade salary advancement until 
the expiration of 18 or 30 months (as the case may be) from the date of 
the transfer or reappointment. 

In determining whether the transfer or reappointment of an employee from a 
part-time to a full-time position constitutes an “equivalent increase in 
compensation” within the meaning of the within-grade salary-advancement 
statute of August 1, 1941, or the President’s regulations issued pursuant 
thereto, so as to bar the employee from a within-grade promotion which he 
would otherwise be entitled to under the statute and regulations, a com- 
parison should be made between the per annum equivalent for full-time 
service of the part time salary rate and the annual salary rate for the full- 
time position to which the employee is transferred or reappointed. 

The per diem rate of compensation of all part-time employees paid on an annual 
basis subject to the Classification Act is computed under the act of June 30, 
1906, on the basis of 1/360 of the annual rate for each day of service, and, 
therefore, the full-time service per annum equivalent of the hourly rate 
received by charwomen and charmen of the Custodial Service of the Post 
Office Department who work 5 hours per day should be computed by multiply- 
ing the hourly rate by 8 hours per day and the resulting daily rate by 360. 

Before becoming eligible for promotion under the within-grade salary-advance- 
ment statute of August 1, 1941, part time (part of each work day) or “when 
actually employed” employees must render 18 or 30 months (as the case 
may be) of actual service computed on the basis of the time per month that 
full-time employees of the same class would be required to work. 
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Comptreller General Warren to the Postmaster General, December 15, 1941: 
I have your letter of November 27, 1941, as follows: 


Reference is made to your prior decisions construing the provisions of the 
Ramspeck Act—particularly that of October 27, 1941 (B-20925), addressed to 
the Secretary of the Interior. 

Charmen and charwomen are employed in the Custodial service of this Depart- 
ment for five hours’ service daily, and they are paid at the rate of 50¢ per hour. 
In view of the fact that they render less than eight hours’ service daily, your 
decision is requested whether a charman or charwoman appointed to a permanent 
position at 50¢ an hour on July 1, 1939, who was promoted with the prior approval 
of the Civil Service Commission to a permanent position of laborer on July 1, 
1940, is eligible to a one-step increase in salary effective October 1, 1941. 

The Department also employs in its Custodial Service two classes of inter- 
mittent employees—relief telephone operators and substitute laborers. These 
employees are paid on an annual basis for services actually rendered. Relief 
operators are employed during the absence of regular operators either on leave 
with pay or without pay or on compensatory time. Substitute laborers serve 
only during the absence of regular laborers on leave without pay. Positions 
occupied by these two classes of employees are permanent and the employees are 
subject to call at all times. Your decision is likewise requested whether these 
employees are entitled to increases under the Act of August 1, 1941, and, if so, 
whether the eighteen months of service prescribed in that act should be computed 
by calendar months or on the basis of actual service performed. 

A prompt decision on the points raised above will be appreciated. 


In the application of the cited act to the questions presented there 
were necessarily required for consideration the compensation schedules 
adopted by the Post Office Department for the involved classes of 
employees, and before answering the specific questions presented I 
feel that I should call to your attention certain matters tending to 
establish that such schedules may not be in accord with existing law 
and decisions of this office. 

This office has held that all of the positions in the Custodial Service 
of the Post Office Department are subject to the Classification Act, 
as amended. 14 Comp. Gen. 448; 21 id. 202. The schedule of salary 
rates on file in this office purported to have been adopted by the Post 
Office Department under the Classification Act, as amended by section 
2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, for the 
Custodial Service of the Post Office Department, does not show 
compliance with the law and the decisions of this office thereunder. 
No grades prescribed by the Classification Act schedules appear to 
have been administratively adopted for such positions. Furthermore, 
some of the salary ranges do not correspond with any salary range 
prescribed by the schedules appearing in the Classification Act for 
particular grades, but are limited to 4, 5, or 6 salary rates with only 
3, 4, or 5 steps, instead of 6 (grades CU-2 and 3) or 7 salary rates with 
5 (grades CU-2 and 3) or 6 steps, as prescribed by the Classification 
Act, and in some instances the salary ranges begin above or below the 
minimum and end above or below the maximum salary rates of the 
salary ranges prescribed by the Classification Act. For instance, for 
the position of laborer mentioned in the second paragraph of your 
letter, there have been administratively adopted no grades but two 
salary ranges, viz: (1) $1,140 to $1,380 per annum for laborers in 
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second- and third-class post offices with a population under 100,000 
(5 salary rates of 4 steps), and (2) from $1,200 to $1,380 per annum 
for laborers in first-class post offices over 100,000 population (4 salary 
rates of 8 steps). The first range corresponds with the five highest 
salary rates in grade CU-2 omitting the minimum rate of $1,080 per 
annum, and the second range corresponds with the four highest salary 
rates of grade CU-2 or the four lowest salary rates of grade CU-3. 
Some of the salary ranges administratively adopted do properly corre- 
spond with ranges prescribed by the Classification Act but no grade 
has been administratively designated. 

In decision of November 14, 1934, 14 Comp. Gen. 392, it was held 
(quoting from the syllabus) as follows: 

As the entire salary range prescribed by the Classification Act, as amended, 
for a particular grade, rather than one or any number of salary rates less than 
the total prescribed for the grade, attaches to any position, either field or 
departmental, placed or allocated in said grade, regardless of the class of posi- 
tion, there is no authority for administrative action prescribing a salary range 
for a certain class of position in the field service beginning at a rate higher than 
the minimum-salary rate of the range prescribed by the Classification Act, as 
amended, for the entire grade in which such position is properly placed or 
allocated. 

Also, in decision of November 27, 1934, 14 Comp. Gen. 420, it was 
held (quoting from the syllabus) as follows: 

The phrase “so far as may be practicable” appearing in section 3 of the 
Welch Act of May 28, 1928, 45 Stat. 785, and section 2 of the Brookhart Salary 
Act of July 3, 1930, 46 Stat. 1005, extending the principles of classification to the 
field service, only vests in an administrative office a discretion as to the particular 
grade or salary range prescribed by the Classification Act in which a field position 
is to be placed or allocated, and does not in any case authorize an administrative 


office to fix the salary rate of a field position without regard to the Classification 
Act. 


See also, 10 Comp. Gen. 20; 11 id. 177; 14 id. 763; 15 id. 154. 

The act of August 1, 1941, Public Law 200, 55 Stat. 613, which is 
an amendment to the Classification Act, clearly contemplates within- 
grade salary advancements through the entire salary range of the 
grades prescribed by the schedules appearing in the Classification Act 
upon meeting certain conditions. See section 2 of the statute. There 
is no authority in an administrative office to defeat the right of field 
employees under this statute by limiting the number of salary rates 
and steps in a field grade or salary range to less than those appearing 
in the schedules prescribed by the Classification Act. See section 1 (b) 
of the President’s regulations, Executive Order No. 8882, dated Sep- 
tember 3, 1941, issued under authority of section 2 (g) of the said 
statute. 

Upon the basis of the foregoing, it would appear that administrative 
action should be taken to place or allocate all of the positions in the 
Custodial Service of the Post Office Department in grades with salary 
ranges prescribed by the schedules appearing in the Classification Act, 
as amended, in order that the employees may be given the full benefits 
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of the within-grade salary-advancement plan provided by the act of 
August 1, 1941. 

Section 7 of the Classification Act, as amended by section 2 of the 
act of August 1, 1941, Public Law 200, contains the following pertinent 
provisions : 


All employees compensated on a per annum basis, and occupying permanent 
positions within the scope of the compensation schedules fixed by this act, who 
have not attained the maximum rate of compensation for the grade in which 
their positions are respectively allocated, shall be advanced in compensation 
successively to the next higher rate within the grade at the beginning of the 
next quarter, following the completion of: (1) Each eighteen months of service 
if such employees are in grades in which the compensation increments are $60 
or $100, or (2) each thirty months of service if such employees are in grades in 


which the compensation increments are $200 or $250, subject to the following 
conditions : 


(1) That no equivalent increase in compensation from any cause was received 


during such period, except increase made pursuant to subsection (f) of this 
section. 


The regulations of the President, Executive Order No. 8882, dated 
September 3, 1941, contain the following provisions: 


Srorion 1. In the administration of the said section 7, the following definitions 
of terms used therein shall apply: 


* * * *. + * os 


(4) “Equivalent increase in compensation” shall mean any incr@ase or 
increases which in total are equal to or greater than the compensation increment 
in the lowest grade in which the employee has served during the time period of 
coe or fomiy months, ” the same war be. 


7 . o 


locas 2. In neaaiiiin is periods oe service required by the said section 7 
for within-grade advancements there shall be credited to such service: 

(a) Continuous civilian employment in any branch, executive department, 
independent establishment, agency, or corporation of the Federal Government 
or in the municipal government of the District of Columbia. 

(b) Time elapsing on annual, sick, or other leave with pay. 

{c) Time elapsing in a nonpay status (including break in service) not 
exceeding thirty days within any one time period of eighteen or thirty months, 
as the case may be. 


(da) Service rendered prior to absence on furlough or leave without pay where 
such absence is in excess of thirty days but not exceeding one year. 

Referring to the question in the second paragraph of your letter, 
an increase in compensation resulting solely by reason of a transfer 
or reappointment of an employee from a part-time to a full-time 
position at the same rate of pay per hour does not constitute an 
“equivalent increase in compensation” within the meaning of section 
7 (b) (1) of the statute or section 1 (d) of the President’s regulations. 
In such a case there is an increase in the time worked but not neces- 
sarily in the rate of compensation paid. A comparison in such cases 
should be made between the per annum equivalent for full-time service 
of the part-time salary rate and the annual salary rate for the full- 
time position to which the employee is transferred or reappointed. 

Charwomen and charmen of the Custodial Service of the Postal 
Service are expressly excluded from the provisions of the act of 
August 14, 1935, 49 Stat. 650, establishing a 40-hour work week for 
postal employees. See 16 Comp. Gen. 331. Furthermore, that statute 
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is not a pay statute. 15 Comp. Gen. 175; id. 299. While the hours 
of work and leave of absence of all custodial employees have been 
held to be controlled by the laws applicable to the Postal Service (15 
Comp. Gen. 987; 19 id. 445), nevertheless the per diem rate of com- 
pensation of all part-time employees paid on an annual basis subject 
to the Classification Act is computed under the provisions of the act 
of June 30, 1906, 84 Stat. 763, on the basis of 1/360 of the annual rate 
for each day of service. It is proper, therefore, to compute the per 
annum equivalent of $0.50 per hour received by these charwomen 
and charmen on the basis of eight hours per day, or $4 per diem, 
which, multiplied by 360, makes a total of $1,440 per annum. ‘This 
rate would be more than the minimum salary rate of either of the 
salary ranges adopted administratively for laborers in the Custodial 
Service. Accordingly, assuming that the employees mentioned in 
the second paragraph of your letter were promoted to the minimum 
salary rate of either range for laborers, viz, $1,140 or $1,200 per 
annum, on July 1, 1940, there was no equivalent increase in com- 
pensation within the meaning of the act of August 1, 1941, or the 
President’s regulations thereunder. 

Section 2 of the President’s regulations authorizes the counting of 
part-time service in a civilian position in computing the prescribed 
period of 18 or 30 months. See answer to the sixth question in 
decision of October 27, 1941, B-20925, 21 Comp. Gen. 369. There was 
considered in that decision a part-time position on the basis of one 
vear. Here, there is for consideration service in a part-time position 
for part of each work day. The purpose and intent of section 2 (c) 
of the President’s regulations above quoted appears to be that actual 
service, only, in a part-time position (part of each work day), rather 
than full-time service or the calendar month should be the basis for 
computing the prescribed period of 18 or 30 months. In the absence 
of any other rule prescribed by the law or the regulations, it may be 
determined that the actual service of five hours per day performed 
by these charwomen and charmen rendered prior to July 1, 1940, 
rather than full-time service or calendar month should be the basis 
for determining the prescribed period necessary to entitle them to 
promotion after transfer to a position the compensation of which is 
paid on an annual basis. The period these employees served as full 
time laborers prior to October 1, 1941, was 15 months, that is, from 
July 1, 1940, to September 30, 1941, inclusive. The service as char- 
women and charmen on a part-time basis from July 1, 1939, to July 
1, 1940, should be computed for this purpose as five-eighths of a year 
or 714 months, making a total of 2214 months—more than 18 months’ 
service—these employees have served continuously in civilian em- 
ployment since their appointments during which they have not re- 
ceived an equivalent increase in compensation. Accordingly, the 
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employees referred to in the second paragraph of your letter were 
entitled to a within-grade salary advancement as of October 1, 1941, 
if they otherwise met the requirements of the statute. 

It is believed the answer to your first question answers also the 
question contained in the third paragraph of your letter. Employees 
paid on an annual basis occupying permanent positions within the 
scope of the compensation schedules fixed by the Classification Act 
who are employed on a part-time or when-actually-employed basis are 
entitled to the benefits of the act of August 1, 1941. Decision of 
October 27, 1941, B-20925, 21 Comp. Gen. 369. Accordingly, in such 
cases the prescribed period of 18 or 30 months should be computed on 
the basis of the actual time served rather than the calendar month. 
An employee working part time or on the basis of when actually 
employed must render 18 or 30 months (as the case may be) of actual 
service computed on the basis of full time per month the same class of 
employees must serve without having received an equivalent increase 


in compensation to become eligible for a within-grade salary advance- 
ment. 


(B-22324) 


APPROPRIATIONS—OBLIGATION—LETTER OF INTENT TO CONTRACT 
FOLLOWED BY FORMAL CONTRACT IN SUBSEQUENT FISCAL YEAR 


A Government “letter of intent to contract” which reserved the option either 
to order certain articles, or to reimburse the company for costs incurred if 
the order was withheld, obligated the Government, at the time of its accept- 
ance by the contractor, for reimbursement of the contractor’s costs so in- 
curred, and, as the agreement contemplated immediate action by the com- 
pany, the fiscal year appropriation which became so obligated is available 
for the price of such articles even though the formal contract for their 
manufacture, which merged the Government’s obligation under the first 
agreement, was not executed until the followimg fiscal year and the exact 
amount of the Government’s liability was not known until that time. 


Comptroller General Warren to the Secretary of the Navy, December 15, 1941: 
I have your letter of December 2, 1941, as follows: 


In a letter of intent dated February 19, 1941, the Navy Department author- 
ized Farrand Optical Company to acquire such equipment as might be necessary 
for the production of certain telescopes and to procure or produce such jigs, dies, 
tools, fixtures, and materials as might be necessary for the production of cer- 
tain telescopes and packing cases. By a supplementary letter of intent dated 
June 20, 1941, the original letter of intent was modified to include certain peri- 
scopes. Copies of the above-mentioned letters are enclosed. 

On June 30, 1941, the Navy Department entered into a contract (No. NOs- 
82348) with Farrand Optical Company for the telescopes covered by the original 
letter of intent. By a letter dated August 12, 1941, the time for the consumma- 
tion of a contract for the periscopes was extended to October 15, 1941, and by 
a despatch dated October 15, 1941, the time was further extended to December 
15, 1941. Copies of the letter and despatch are enclosed. 

By the supplementary letter of intent of June 20, 1941, work was authorized 
on the periscopes in anticipation of a formal contract as a charge to the appro- 
priation 1710702, Ordnance and Ordnance Stores, Navy, 1941. Conditions arose 
which made it impracticable to consummate a formal contract for the peri- 
scopes prior to the end of the fiscal year. However, funds were reserved from 
the appropriation 1710702, Ordnance and Ordnance Stores, Navy, 1941, for these 
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periscopes and it is proposed to execute a formal contract for the periscopes on 
the basis of the supplementary letter of intent, as amended. 

Your advice is requested as to whether the supplementary letter of intent of 
June 20, 1941, may be recognized as setting up an obligation against the appro- 
priation 1710702, Ordnance and Ordnance Stores, Navy, 1941, for the payment 
for the periscopes. 


The copy of the Department’s letter of February 19, 1941, to the 
Farrand Optical Co., is as follows: 


This is to confirm the advice given you that it was anticipated that the Navy 
Department would place with you an order covering the manufacture of seven 
hundred fifty (750) telescopes Mark LX, each with packing case, at a total cost 
not to exceed $1,494,600.00, contingent upon the Government paying for, and 
taking title to, additional equipment at an estimated maximum cost of $225,- 
000.00. This ordnance material and equipment to be purchased from funds 
appropriated and now available for use by the Navy or under authorization for 
the consummation of contracts. 

The telescopes are to be delivered, as follows: 

10 by February 1, 1942. 

10 by March 1, 1942. 

15 by April 1, 1942. 

20 by May 1, 1942. 

80 by June 1, 1942. 

40 by July 1, 1942. 

50 by August 1, 1942, and continuing at the rate of 50 per month until 
completion. 

The Secretary of the Navy finds that in the interest of national defense, it is 
necessary that production be not delayed awaiting the placing of the aforesaid 
order. You are hereby authorized to acquire such additional equipment as may 
be necessary for the production of this material subject to the approval of the 
Chief of the Bureau of Ordnance, and to procure or produce such jigs, dies, 
tools, fixtures, and materials as are necessary for production of the telescopes 
and packing cases, in anticipation of the contract, subject to the receipt by the 
purchasing officer of notification of the items to be purchased or produced, with 
estimated maximum prices, and confirmation by the purchasing officer of author- 
ization to proceed with such purchase or production. 

In the event that the order for this material is not placed with you prior to 
15 April 1941, the Government will, upon demand made prior to 15 May 1941, 
reimburse you for the cost incurred by you and will assume your obligation for 
any commitment which you have made in this connection. Upon payment and 
assumption by the Government, title to such material and equipment, including 
rights under commitments assumed, will vest in the Government. 

You will agree in connection with the purchase of such materials and equip- 
ment as aforesaid that you will comply with all laws pertaining or relating to 
the purchase of such materials and equipment. All applicable contract clauses 
required by Federal Law to be incorporated in contracts for articles of the kind 
herein contracted for are hereby incorporated herein by reference. Your atten- 
tion is invited to the national defense clause included in later contracts. 

If the foregoing is acceptable to you will you kindly so indicate on the 
enclosed three (3) copies of this letter and return to the purchasing officer on 
or prior to 10 March 1941, thereby constituting this letter a contract. 

A preference rating of A-1-b will be assigned to the equipment required for 
production of these telescopes, and preference ratings as follows to the 
telescopes : 

A-1-c for 710. 
A-1-c for 40. 

Very truly yours, 

Ray Spear, Rear Admiral, 8S. C., U. 8. N., 
Contracting Officer, 


Paymaster General of the Navy. 
Approved: 


(s) JAMES ForRESTAL, 
Acting Secretary of the Navy. 
Accepted Feb. 26, 1941. 
FaRganp OPpTiIcAL COMPANY, 
By (8s) CO. L. Farranp, 
President. 
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The copy of the Department’s supplementary letter of June 20, 
1941, to the Farrand Optical Co., is as follows: 


In the Navy Department’s letter of 19 February 1941, you were advised of 
an anticipated order to your company covering the manufacture of seven 
hundred fifty (750) telescopes Mark LX, each with packing case, at a total cost 
not to exceed $1,494,600.00, contingent upon the Government paying for, and tak- 
ing title, to, additional equipment at an estimated maximum cost of $225,000.00. 

It now becomes necessary for the Navy Department to amend the Letter of 
Intent of 19 February 1941, to include the following: 





Item No, Delivery 





Periscope for Submarine Attack Teacher_| 10 | 1 unit in Jan. 1942. 
1 unit in Feb. 1942. 
1 unit inMar. 1942. 
1 unit in Apr. 1942. 
1 unit in May 1942. 
2 units in December 1942. 
1 unit in June 1943. 
1 unit in November 1948. 
1 unit in June 1943. 


This ordnance material will be purchased from funds appropriated and now 
available for use by the Navy or under authorization for the consummation of 
contracts. 

The Secretary of the Navy finds that in the interest of national defense, 
it is necessary that production be not delayed awaiting the placing of the 
aforesaid order. You are hereby authorized to purchase such materials and 
equipment as are necessary for the manufacture of the periscopes in anticipa- 
tion of the placing of such order, subject to the receipt by the purchasing 
officer of notification of the items to be purchased with estimated maximum 
prices and confirmation by the purchasing officer of authorization to proceed 
with such purchases. All the terms and conditions of the original letter shall 
apply to this additional equipment. In the event the order fer this ordnance 
material is not placed with you prior to 15 August 1941, the Government will, 
upon demand made prior to 15 September 1941, reimburse you for the cost 
incurred by you and will assume your obligation for any commitments you 
have made in this connection. 

You will agree in connection with the purchase of such materials and 
equipment as aforesaid that you will comply with all laws pertaining or 
relating to the purchase of such materials and equipment. All applicable 
contract clauses required by Federal Law to be incorporated in contracts for 
articles of the kind herein contracted for are hereby incorporated herein by 
reference. Your attention is invited to the national-defense clause included 
in later contracts. 

A preference rating of A-1-c will be assigned this additional item of ordnance 
material. 

If the foregoing is acceptable to you, will you kindly so indicate on the 
enclosed three (3) copies of this letter and return to the purchasing officer 
on or prior to 5 July 1941, thereby constituting this letter an amendment to 
the Letter of Intent dated 19 February 1941, which letter constitutes a contract 
until the execution of a formal contract, at which time the Letter of Intent 
and this amendment thereto will become null and void. 

Very truly yours, 


Ray Spear, Rear Admiral, 8. C., U.S. N., 
Contracting Oficer, 
Approved. Paymaster General of the Navy. 


(s) JAMES FORRESTAL. 
Secretary of the Navy. 
Accepted June 25, 1941. 
FARRAND OpricaL COMPANY, 
By (s) OC. L. Farranp, 
President. 
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Section 3690, Revised Statutes, 31 U. S. C. 712, provides: 


Except as otherwise provided by law, all balances of appropriations contained 
in the annual appropriation bilis and made specifically for the service of any 
fiscal year, and remaining unexpended at the expiration of such fiscal year, 
shall only be applied to the payment of expenses properly incurred during that 
year, or to the fulfillment of contracts properly made within that year; and 
balances not needed for such purposes shall be carried to the surplus fund. 
This section, however, shall not apply to appropriations known as permanent 
or indefinite appropriations. 

While the above-quoted letter of February 19 states that it is 
to constitute a contract, and while the supplementary letter of June 
20 states that it is “an amendment to the Letter of Intent dated 19 
February 1941, which letter constitutes a contract until the execution 
of a formal contract,” the supplementary letter did not bind the 
Government to enter into a formal contract for the manufacture of 
the periscopes, but gave the Department a choice of two alternatives: 
(1) to order the manufacture of the periscopes and enter into a 
formal contract therefor; or (2) to withhold the contemplated order 
and reimburse the company for costs incurred—under the conditions 
stated in the letter—in purchasing materials and equipment in an- 
ticipation of the placing of such order. 

Although the bare reservation of the option to place an order 
for the periscopes created no contractual obligation upon the United 
States, 19 Comp. Gen. 980, the Government clearly was bound by 
the Farrand Optical Co.’s Acceptance—prior te the expiration of 
the fiscal year 1941—of the Government’s offer to reimburse the com- 
pany for costs incurred in purchasing materials and equipment for 
the manufacture of said periscopes. It was not determined, when 
the agreement was made, whether the Government thereby would 
be obligated to pay such costs as reimbursement for materials and 
equipment purchased by the company, or as an inseparable part of 
the price to be paid under a subsequent formal contract for the man- 
ufacture of the periscopes. However it is obvious that the agreement 
contemplated immediate action by the company to supply what was 
then characterized as an urgent need of the Government, and the 
expenses incurred in connection therewith are chargeable to the 
appropriation for the fiscal year in which the agreement was made, 
notwithstanding the exact amount of the Government’s liability was 
not determined during that fiscal year. 18 Comp. Gen. 363. 

Accordingly, the question presented in the concluding paragraph 
of your letter is answered in the affirmative. 
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(B-21633) 


PAY—AVIATION DUTY—SCOPE OF NONFLYING OFFICER LIMITATION 


The restriction in the Marine Corps appropriation for the fiscal year 1942 that 

the funds provided therein shall not be available for “increased pay for 
making aerial flights by nonflying officers or observers at rates in excess 
of those prescribed by law for the Army” relates to nonflying officers under 
the laws applicable to the Marine Corps and not to nonflying officers under 
laws applicable to the Army, and, therefore, student aviators in the Marine 
Corps need not be classed as nonflying officers for the purposes of this 
restriction. 21 Comp. Gen. 17, distinguished. 


Assistant Comptroller General Elliott to the Secretary of the Navy, December 
16, 1941: 


There has been received your letter of November 3, 1941, trans- 
mitting a letter from the Paymaster, Headquarters United States 
Marine Corps, dated October 3, 1941, as follows: 


References: (a) Sec. 20, Act of June 10, 1922. 
(b) Naval Appropriation Act of 1942. 
(c) Sec. 1, Act of October 4, 1940. 
(d) Art. 2140—2 Bureau Supplies and Accounts Memoranda. 
(e) 21 Comp. Gen. 17. 


1. Reference (a) provides; “That all officers, * * * of the Army, Navy, 
Marine Corps, and Coast Guard, when by competent authority they are re- 
quired to participate regularly and frequently in aerial flights * * * shall 
receive the same increase of their pay * * as are authorized for the per- 
formance of like duties in the Army:”’ [Italics supplied.] 

2. Reference (b), at page 21, provides; “Pay of officers, * * * for in- 
creased pay for making aerial flights, none of which shall be awailable for 
increased pay for making aerial flights by nonjflying officers or observers at 
rates in excess of those prescribed by law for the Army, which shall be the legal 
maximum rates as to such nonflying officers or observers; * * *.” [Italics 
supplied.] 

3. The term “flying officer” has been defined by law for the Army, reference 
(c), and is as follows; “ * * * a flying officer is defined as one who has re- 
ceived an aeronautical rating as a pilot of service types of aircraft or one who 
has received an aeronautical rating as an aircraft observer or as aby other 
member of combat crew under such regulations as the Secretary of War may 
prescribe.” (Secretary of the Navy for the Navy, Comp. Gen. B-13727, dated 
January 6, 1941), while for the Navy the term “flying officer” has been defined 
administratively by the Secretary of the Navy, reference (d) and is as follows: 
“A flying officer, both in time of peace and of war, may be defined as an officer 
who is qualified as a naval aviator and has been officially designated as such, 
or a student naval aviator who has been so designated. * * *.” [Italics 
supplied. ] 

4. A limitation such as appears in the Naval Appropriation Act, 1942, ref- 
erence (b) appears in the Military Appropriation Act, 1941, and the Comptroller 
General in construing its provisions, reference (e), held that Army officers who 
were in training for aeronautical ratings did not come within the statutory 
definition of the term “flying officer” and, therefore, were subject to the lim- 
itation on their pay. 

5. Having in mind the provisions of reference (a) and the statutory definition 
of a “flying officer,” reference (d), doubt arises as to whether it is now proper 
to pay a “Student Naval Aviator” 50% of his pay as remuneration for making 
aerial flights prior to receipt of an aeronautical rating as a naval aviator 

lot). 

- In order that disbursing officers of the Marine Corps may be properly 
informed in this matter, it is requested that the Secretary of the Navy advise 
the paymaster, Marine Corps, of his opinion or, if deemed appropriate, that the 
matter be referred to the Comptroller General of the United States, for his 
decision. 
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Section 20 of the act of June 10, 1922, 42 Stat. 632, as amended by 
section 4 of the act of May 31, 1924, 43 Stat. 250, and section 6 of the 
act of July 2, 1926, 44 Stat. 782, provides as follows: 


That all officers, warrant officers, and enlisted men of all branches of the Army, 
Navy, Marine Corps, and Coast Guard, when by orders of competent authority 
they are required to participate regularly and frequently in aerial flights, and 
when in consequence of such orders they do participate in regular and frequent 
flights as defined by such Executive orders as have heretofore been, or may 
hereafter be, promulgated by the President, shall receive the same increase of 
their pay and the same allowance for traveling expenses as are authorized for 
the performance of like duties in the Army. Bxclusive of the Army Air Corps, 
and student aviators and qualified aircraft pilots of the Navy, Marine Corps, 
and Coast Guard, the number of officers of any of the services mentioned in 
the title of this act who may be required by competent authority to participate 
regularly and frequently in aerial flights as defined by such Executive orders 
as have heretofore been, or may hereafter be, promulgated by the President shall 
not at any one time exceed 1 per centum of the total authorized commissioned 
strength of such service. * * * 


The act of May 6, 1941, Public, No. 48, 77th Congress, 55 Stat. 169, 
making appropriation for the naval service for the fiscal year ending 
June 30, 1942, provides, in pertinent part, as follows: 


Pay, Marine Corps 


* * * For pay and allowances prescribed by law for all officers on the 


active list—pay and allowances, $5,577,293, including $517,611, for increased pay 
for making aerial flights, none of which shall be available for increased pay for 
making aerial flights by nonflying officers or observers at rates in excess of those 
prescribed by law for the Army, which shall be the legal maximum rate as to 
such nonflying officers or observers; * 


The act of June 30, 1941, Public, No. 139, 77th Congress, 55 Stat. 368, 
making appropriation for the military establishment for the fiscal year 
ending June 30, 1942, under “Pay of the Army” provides as follows: 


* * * aviation increase to commissioned and warrant officers, $14,188,834, 
none of which shall be available for increased pay for making aerial flights by 
nonflying officers at a rate in excess of $720 per annum, which shall be the legal 
maximum rate as to such officers, and such nonflying officers shall be entitled to 
such rate of increase by performing three or more flights within each ninety-day 
period, pursuant to orders of Os ite authority, without regard to the duration 
of such flight or flights; * * 


In construing a similar provision contained in the appropriation for 
the military establishment for the fiscal year ending June 30, 1941, it 
was held in decision B-17795, dated July 14, 1941, 21 Comp. Gen. 17 
(quoting the syllabus), as follows: 

The provision in the Military Appropriation Act, 1941, limiting to $720 per 
annum the increased pay of “nonflying officers” for making aerial flights is 
applicable not only to the pay of flight surgeons and officers from other branches 
while flying in the capacity of observers but also to the pay of officers from 
any branch of the Army who cannot be classified as “flying officers” under the 
statutory definition of that term while undergoing training as aircraft pilots, 
observers, navigators, bombardiers, etc. 

The term “flying officers” in the Navy and Marine Corps has not 
been defined by statute as it has been defined with respect to the 
organization of the Air Corps of the Army. However, in section 20 
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of the Joint Service Pay Act, as amended July 2, 1926, the statute 
has at least recognized that student aviators of the Navy, Marine 
Corps, and Coast Guard are included in the flying personnel who may 
be assigned to duty requiring regular and frequent participation in 
aerial flights without reference to the limitation as to the number of 
officers on flying status from other branches of the service. The provi- 
sion is that “Exclusive of the Army Air Corps, and student aviators 
and qualified aircraft pilots of the Navy, Marine Corps, and Coast 
Guard” the number of officers assigned to duty requiring them to par- 
ticipate in regular and frequent aerial flights shall not exceed one 
per centum of the total authorized commissioned strength of the 
service concerned, This clearly recognizes that student aviators are 
included among flying personnel of the Navy and Marine Corps, and 
the departmental interpretation in Article 2140-2, Bureau of Supplies 
and Accounts Memoranda, is to the same effect. In view of this 
statutory indication it is concluded that the appropriation restriction 
in the Marine Corps appropriations relates to nonflying officers under 
the laws applicable to the Marine Corps and does not necessarily 
include officers who under the statutory definition for the Army are 
required to be classed as nonflying officers. See in this connection 
B~21167, October 21, 1941, 21 Comp. Gen. 352, to the Secretary of 
the Navy. 


(B-18126) 
FEES—ARCHITECT-ENGINEERS—LIMITATIONS 


Payments on a cost-plus-a-fixed-fee basis to architect-engineers under a War 
Department contract for such services authorized by section 2 of the act of 
August 7, 1939, may not exceed the statutory maximum of 6 percent of the 
estimated cost of the project to which the seryices are applicable, regardless 
of whether such payments are made as reimbursement of expenditures or 
as a fixed fee, except that there may be excluded—within the limits set by 
the contract—reimbursement of traveling expenses, expenditures for expert 
technical assistants and services, and expenditures for such supplies and 
eguipment as the Government may have failed to furnish in accordance 
with the contract. 20 Comp. Gen. 632, distinguished. 


Comptroller General Warren to the Secretary of War, December 18, 1941: 


There has been considered your letter of September 16, 1941, as 
follows: 


Receipt is acknowledged of a letter dated July 29, 1941 (A~WHS-CE), from 
the Chief, Audit Division, General Accounting Office, addressed to the Director 
of Purchases and Contracts, Office of the Under Secretary of War, in which 
reference is made to various contracts received in that office, entered into on a 
cost-plus-a-fixed-fee basis under the provisions of the act of August 7, 1939 (58 
Stat. 1239), the act of June 13, 1940 (54 Stat. 850), and the act of July 2, 1940 
(54 Stat. 712), covering architectural and engineering services. - 

In that letter the Chief, Audit Division, invites attention to section 2 of the 
act of August 7, 1939, which restricts the fees of architects and engineers to a 
maximum of 6 percent of the estimated cost of the involved project and states 
that the “maximum fee is considered to be inclusive of all payments for the 
work performed, whether as reimbursement for expenditures or in payment of 
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the fixed fee.” He then requests that his office be advised whether it has been 
determined that the cost of architectural ‘and engineering services covered by 
the various contracts of the type referred to will not exceed the limitation of 
6 percent of the estimated cost of the projects to which applicable. 

With reference to the request for information as to these costs, you are advised 
that detailed information and data are being secured from all branches of the 
service concerning operations under the architect-engineer contracts. Consider- 
able time will be required within which to assemble and analyze this informa- 
tion. It may be stated that from a tentative study made by the Director of 
Purchases and Contracts it appears that the total fixed-fees of the various con- 
tracts for architect-engineer services during the fiscal [year] 1941, exclusive of 
reimbursement for expenditures, was 0.52 percent of the total estimated costs of 
the projects involved. : 

In this connection the War Department does not agree with the conclusions 
reached by the Chief, Audit Division, General Accounting Office, that the maxi- 
mum fee is considered to be inclugive of all payments for the work performed, 
whether as reimbursement for expenditures or in payment of the fixed-fee. The 
views of the War Department are expressed in an opinion of The Judge Advo- 
cate General (JAG 161, Sept. 4, 1941), a copy of which is inclosed herewith. 

The War Department would appreciate your consideration of the question 
involved and an expression of your views thereon. 


Contract No. W-6101-qm-147, dated October 7, 1940, with Frank 
A Barbour, is typical of the contracts here involved. Under the 
terms thereof the contractor, designated as the architect-engineer, 
agreed to perform all the necessary services for the preparation of 
designs, drawings, specifications, and technical supervision for the 
construction of a complete cantonment, including necessary buildings, 
temporary structures, utilities, and appurtenances, etc., at Fort Devens, 
Ayer, Mass. In article I of the contract the estimated cost of the 
project was shown as $8,255,824, and the estimated time for comple- 
tion as three months. 

Article IV of the contract contains the following provisions: 


1. Equipment and services to be furnished by the Government.—The Govern- 
ment shall provide for the use of the Architect-Engineer’s field organization 
during the period covered by this contract, all office and drafting room. space, 
supplies, and facilities necessary for the proper performance of work hereunder 
including, but not restricted to, the following: office and drafting room supplies 
and equipment, surveying equipment, electricity, heating, office and drafting 
space, typewriters, adding machines, calculators, desks, filing cases and chairs, 
and all blueprinting, duplicating, photostating, telephone and telegraph. The 
foregoing articles, equipment, or services may be furnished at the Architect- 
Engineer’s home office if approved by the Contracting Officer. 

2. In the event any of the foregoing articles, equipment or services, or other 
items required but not mentioned, are not furnished promptly by the Govern- 
ment, the Architect-Engineer, with the approval of the Contracting Officer, shall 
procure the required articles or services, and he shall be reimbursed therefor, 
on the basis of the actual cost as hereinafter provided in Article VI. Upon such 
reimbursement the title to such purchased items shall immediately pass to the 
Government. 


In article V of the contract the estimated period of service required 
of the architect-engineer was shown as four months. Article VI of 
the contract provided that the architect-engineer should be paid a 
fixed fee of $43,620, which should constitute complete compensation 
for the architect-engineer’s services, including the services of the resi- 
dent architect or engineer in direct charge of the field office, and all 
overhead expenses except as otherwise expressly provided in the 
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contract. Article XII provided that an equitable adjustment should 
be made in the fixed fee if the scope of the work should be materially 
changed, or if the time required of the architect-engineer should be 
extended for more than 30 days beyond the 4-month period estimated 
in article V. Article VII provided that, under certain conditions, 
the architect-engineer, with the consent and approval of the contract- 
ing officer, might employ such supplemental professional services as 
were necessary for the proper design and execution of the project. 

In addition to the fixed fee of $43,620 specified in article VI, said 
article provided, under “b,” that the architect-engineer should be 
reimbursed for the following expenditures: 


(1) Actual salaries or wages paid to principal assistant engineers, engineers, 
architects and other technical, administrative and field employees of the Archi- 
tect-Engineer directly engaged on the work including those in both his home 
and field office. 

(2) In case the full time of any employee of the Architect-Engineer is not 
applied to the work hereunder, the salaries or wages of such employees shall be 
included in this item only in proportion to the actual time applied thereto. 

(3) Reimbursement under this Article shall include expenditures directly 
chargeable to the services and work ordered under the terms of this contract 
at the Architect-Engineer’s home and field offices. 

(4) The actual cost of expenditures made by the Architect-Engineer under 
the provisions of Article IV and Article VII of this contract, subject to the 
provisions of paragraph 1b (2) above. 

(5) Travel.—If the Architect-Engineer and/or his representatives shall be 
required to travel, the Government will reimburse the Architect-Engineer for 
the transportation, including Pullman where necessary, and will allow the 
traveler Six Dollars ($6.00) per day in lieu of all other expenses. All authori- 
zations for travel must be applied for in writing and approved by the Contract- 
ing Officer. Should the Architect-Engineer, or any representative thereof, re- 
main in a travel status in excess of six (6) days at any one time, not including 
the time consumed in travel, the cost for such excess travel status shall be at 
the expense of the Architect-Engineer, unless otherwise ordered in writing by 
the Contracting Officer, 

_ Authorized travel by automobile shall be reimbursed at the rate of Five Cents 
(0,05) per mile as representing the actual cost of such travel. 

(6) Payments from his own funds made by the Architect-Engineer under the 
Federal Social Security Act, and any applicable state or local taxes, fees or 
charges which the Architect-Engineer may be required to pay from his own funds 
on account of this contract; and, if approved in writing by the Contracting 
Officer in advance, permits and license fees, and royalties on patents. 

(7) Costs of such bonds and insurance policies and premiums thereon as 
the Contracting Officer may require for the protection of the Government 
and may approve as reasonably necessary for the protection of the Architect- 
Engineer. 

(8) Such other items as should, in the opinion of the Contracting Officer, 
be included in the cost of the services and work, provided that when such 
items are allowed by the Contracting Officer, they shall be specifically certified 
as being allowed under this paragraph. 


The act of August 7, 1939, 53 Stat. 1239, insofar as here material 
provides: 


That to enable the Secretary of War to accomplish without delay or excessive 
cost those public-works projects for which appropriations are available or 
may become available, to be located in Alaska and the Panama Canal Zone, 
he is hereby authorized to enter into contracts upon a cost-plus-a-fixed-fee 
basis after such negotiations as he may authorize and approve and without 
advertising for proposals with reference thereto. Approval by the President 
shall be necessary to the validity of any contract entered into under authority 
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of this section. The fixed fee to be paid the contractor as a result of any 
contract entered into under authority of this section shall be determined at 
or before the time such contract is made, and shall be set forth in such con- 
tract. Such fee shall not exceed 10 per centum of the estimated cost of the 
contract, exclusive of the fee, as determined by the Secretary of War. Changes 
in the amount of the fee shall be made only upon material changes in the 
scope of the work concerned as determined by the Secretary of War whose 
determination shall be conclusive. 
* + * * + & + 


Sec. 2. Whenever deemed by him to be advantageous to the national defense, 
and providing that in the opinion of the Secretary of War the existing facili- 
ties of the War Department are inadequate, the Secretary of War is hereby 
authorized to employ, by contract or otherwise, outside architectural or engineer- 
ing corporations, firms, or individuals for the production and delivery of the 
designs, plans, drawings, and specifications required for the accomplishment 
of any public works or utilities project of the War Department without refer- 
ence to the Classification Act of 1923 (42 Stat. 1488), as amended (5 U. 8. C., 
ch. 13), or to section 3709 of the Revised Statutes of the United States (41 
U. S. C. 5). In no case shall the fee paid for any service authorized by 
this section exceed 6 per centum of the estimated cost, as determined by the 
Secretary of War, of the project to which such fee is applicable. 


The copy of the opinion (JAG 161, September 4, 1941) of The 
Judge Advocate General, which was transmitted with your letter, 
is, in pertinent part, as follows: 


5. Section 1 of the act of August 7, 1939 (Public, No. 309, 76th Cong.), 
authorizes the Secretary of War to enter into cost-plus-a-fixed-fee contracts 
for the construction of certain public works ‘upon a fee not to exceed 10 per 
centum of the estimated cost of the project. Section 2 of the same statute 
authorizes the Secretary of War, when deemed advantageous by him, to engage 
the services of architects and engineers by contract or otherwise, and states 
that the fee paid shall not exceed “6 per centum of the estimated cost, as 
determined by the Secretary of War, of the project to which such fee is appli- 
cable.” By the same act Congress has limited the contractor’s fee for 
construction work to 10 per centum of the estimated cost of the project and 
directed that he be completely reimbursed for all incidental costs and expenses, 
and then authorized the Secretary of War to engage the services of architects 
and engineers with the basis of compensation or fee fixed at a maximum of 
6 per centum of the estimated cost of the project involved. Obviously, Con- 
gress could not have intended to allow a construction contractor reimburse- 
ment of costs and expenses and fix his maximum fee at 10 per centum of the 
estimated cost, and then, in the same statute, compel an architect or engineer 
to absorb all of his incidental costs and expenses within his maximum fee 
of only 6 per centum. Neither can it be imagined that the Congress would have 
used the word “fee” twice in the same statute, intending that it should have 
a different meaning in section 2 than it has in section 1, without using more 
specific language to show that intent than the words “fixed fee” in the one 
case and “fee” in the other. This statute alone is clearly indicative of con- 
gressional intention that in addition to their professional fees, architects and 
engineers are to be reimbursed for incidental costs and expenses in performing 
the services. 

6. In this connection, a recent statement of the Comptroller General in his 
discussion of cost-plus-a-fixed-fee construction contracts is relevant: 

“Reading these provisions together shows that the contract basically contem- 
plates that the actual cost of the whole work and the risk thereof are to be 
assumed by the Government; that is, that the contractor is to come out whole, 
regardless of contingencies, in performing the work in accordance with the 
contract and the directions and instructions of the contracting officer, plus only 
a limited fixed fee as compensation for services, general overhead, use of the 
contractor’s own or borrowed money, and profit * * *” (20 Comp. Gen. 632, 
636, April 14, 1941). 

The Comptroller General in a decision (B-18974) dated August 16, 1941, 
after holding that losses sustained by cost-plus-a-fixed-fee contractors, occasioned 
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by negligence of their own employees are reimbursable items, reiterates the 
above expressed principle. 

The same principle must be applicable to cost-plus-a-fixed-fee contracts with 
architect-engineers if consistency of legal interpretation and operation is to be 
maintained. No sound reason vxists for differentiating between a construction 
contractor and an architect-engineer contractor in the matter of reimbursable 
costs. The construction contractor in regard to his fixed fee, is in the identical 
legal status as the professional man. As to both of them, the fixed fee is to 
cover “compensation for services, general overhead, use of the contractor’s own 
or borrowed money, and profit.” 

7. The relationship between the Government and architects and engineers 
makes it self-evident that the fec authorized by Congress to be paid them was 
not intended to include costs and expenses arising in connection with or inci- 
dent to their work. These architects and engineers render professional services, 
and it was so understood by Congress when considering pertinent legislation 
(See Report No. 263 of Committee of Naval Affairs (Senate), dated April 13, 
1939; Report No. 667 of Committee on Military Affairs (Senate), dated June 26 
(legislative day, June 22), 1989; Report No. 76 of Committee of the Whole 
House, dated February 17, 1939; and Report No. 1812 of Committee of the 
Whole House dated July 25, 1939.) 

It is common knowledge that when the services of professional men are 
engaged, the client or patient makes his own arrangements with the lawyer, 
the engineer, or the doctor, not only as to the amount and time of payment of 
the professional fee, but also as to when and by whom costs and expenses inci- 
Gent to the service will be paid. In private urdertakings such arrangements are 
in fact equivalent to “cost-plus-a-fixed-fee” contract. The Secretary of War 
certainly is not inhibited by the statutes frotn recognizing such usual and 
ordinary professional custom and practice. 

Manifestly, no architect or engineer would assume the payment of the inci- 
dental expenses unless his fee was sufficient to afford liberal protection from 
unforeseen as well as foreseen expenses. In most cases when such a contract is 
written the parties cannot determine in advance, with any degree of accuracy, 
the over-all costs. Should the responsibility for all incidental costs be shifted 
to the architect-engineer he must of necessity “load” his charges in order to 
safeguard himself against unforeseen contingencies. In turn, such practice 
would necessarily result in {ncreased charges against the Government. 

8. The act of August 7, 1939 (Public No. 309, 76th Cong.) declares that “In no 
case shall the fee paid for any service authorized by this section exceed 6 per 
centum of the estimated cost, * * *.” [Italics supplied.] The word “fee” 
has been construed by the courts as describing the compensation paid to pro- 
fessional men, and does not, in the absence of other facts or circumstances, carry 
any implication that it represents, in whole or in part, reimbursement for 
expenditures, made by the payee, or the return of money advanced by the payee 
on behalf of the payor. Neither does it imply an indemnification of the payee, 
but rather a recompense to the payee for services rendered to the payor. 

a clear distinction between fees and costs is expressed by Bouvier as 
follows: 

“Fees differ from costs in this, that the former are, as above mentioned, a 
recompense to the officer for his services; and the latter, an indemnification to 
the party for money laid out and expended in his suit.” 

“In no case except by a distortion of terms can the word be applied to the 
discharge of a pecuniary liability or the purchase price of goods or even to a 
board bill. Webster defines the word “service” as used in this connection as 
follows: “Act of serving; the occupation of a servant; the performance of labor 
for ‘7 oh of another, or at another’s command” (State v. Price (246 S. W. 
(Mo.) & x 

It seems logical to conclude that Congress used the word “fee” in the controlling 
statutes in its ordinarily accepted legal meaning and thereby intended to apply 
the 6 percent limitation only to the compensation to be paid the architects and 
engineers for professional services rendered and did not intend that such cetling 
should cover the reimbursable charges. ; 

9. This office, therefore, cannot concur in the interpretation of the Audit 
Division, General Accounting Office, set forth in the basic communication, but 
on the contrary is of the > omen that the 6 per centum limitation in the act of 
August 7, 1989, has no rence to the reimbursements of expenditures under 
cost-plus-a-fixed-fee contracts, but only to the professional fee to be paid the 
architect-engineer. 
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It is apparent that when the fee of an architect or ungineer is based 
upon a percentage of the cost of a project, the word “fee” may have 
different meanings, depending upon the form of the contract under 
which the fee is to be paid. Hence, in applying the six-percent limita- 
tion imposed upon the fee payable under contracts authoribed by section 
2 of the above-quoted act of August 7, 1939, it is necessary to determine 
whether the Congress contemplated the use of a cost-plus-a-fixed-fee 
contract under which the architect-engineer would be reimbursed for 
his costs and expenses and would receive, in addition, a “fee” as com- 
pensation for his services, or a percentage-fee contract under which 
the “fee” paid to the architect-engineer would cover not only his 
compensation but, also, his costs and expenses in rendering such 
customary architectural or engineering services as are authorized by 
the aforesaid section, viz., the “production and delivery of the designs, 
plans, drawings, and specifications” required for a particular project. 

Section 2 of the act of August 7, 1939, supra, contains no indication 
as to the type of contract contemplated by the six-percent limitation. 
While section 1 of the act relates to cost-plus-a-fixed-fee contracts, 
there is no direct connection between the provisions of the two sections 
which would serve to indicate that section 2, also, was intended to 
relate to cost-plus-a-fixed-fee contracts. Since it is clear that the term 
“fixed fee” was used advisedly in section 1, which relates to cost-plus- 
a-fixed-fee contracts, it would seem that the word “fee” was equally 
well chosen in section 2, which contains no reference to such contracts. 
It is not to be presumed that the Congress used the word “fee” in section 
2 when the term “fixed fee” was intended, particularly since reference 
to section 1 shows that the use of the latter term was well understood. 
As The Judge Advocate General suggests, there is a considerable dis- 
crepancy between the limitations provided in the two sections if the 
architect or engineer is required to absorb his costs and expenses in a 
fee limited to six percent of the estimated cost of the project, while 
the construction contractor may receive a fixed fee of ten percent of 
such estimated cost, in addition to reimbursement for his costs and 
expenses. However, the discrepancy is apparent rather than real, 
since both fees are based upon the estimated cost of the project work 
to be performed by the construction contractor, whereas the com- 
parison would be proper only if the architect-engineer’s percentage 
were based upon the estimated cost of the plans and specifications to 
be produced and delivered by him. 

In the hearings before the Senate Committee on Military Affairs on 
the bill (S. 2662, 76th Cong., 1st sess.) which later became the act of 
August 7, 1939, swpra, Colonel Hartman, on behalf of the War De- 
partment, made the following statement (p. 18) : 


It will be noted that in the bill the maximum fee is set at 6 percent of the 
estimated ¢ost of the project. This would be an absolute maximum and is not 
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intended to set a standard. The fees paid for architectural and engineering 
services on works similar to those contemplated by the War Department vary 
from 4 to 6 percent. There is no danger that the War Department will pay 
exorbitant fees for this work as definite standards have been established by 
the American Institute of Architects, the American Society of Civil Engineers, 
and other reputable professional societies. 
Since the fixed fees specified in the contracts here involved range 
from 0.44 percent up to 1 percent of the estimated cost of the projects 
involved, and since your letter indicates that the average of the fixed 
fees specified under such contracts during the fiscal year 1941 was 
0.52 percent, it seems unlikely that Colonel Hartman should have 
been referring to fixed fees under cost-plus-a-fixed-fee contracts when 
he spoke of fees varying “from 4 to 6 percent.” It would seem, 
rather, that his statement had reference to percentage-fee contracts, 
under which the architect or engineer would be expected to absorb 
his costs and expenses in the specified fee, and I have been referred 
to nothing in the legislative history either of the act of August 7, 
1939, or the act of April 25, 1939, 53 Stat. 590, granting like authority 
to the Navy Department with respect to the making of contracts for 
architectural or engineering services, which would support a contrary 
view. 

As pointed out in The Judge Advocate General’s opinion, section 
2 of the act of August 7, 1939, authorizes the employment of archi- 
tects, etc., “by contract or otherwise,” without limitation upon the 
form or the substance of the contracts thus authorized. However, it 
does not follow that the Congress, in fixing the percentage for the 
maximum fee for such employments, contemplated the use of cost- 
plus-a-fixed-fee contracts under this section, simply because the sec- 
tion does not inhibit them. At the date of passage of the act of 
August 7, 1939, the cost-plus-a-fixed-fee form of contract was not 
generally employed by the War Department in contracts for any type 
of services, nor is it understood that such a form of contract usually 
was employed either by the Government departments or by private 
builders in obtaining services of the type here involved. The Amer- 
ican Institute of Architects, in A. I. A. Document No. 299d, May 15, 
1941, states: 


The most usual form of architect’s fee is the Percentage Fee form, where- 
under the architect is paid an agreed percentage of the total cost of the project. 

Summarizing, I find nothing in the act of August 7, 1939, or in 
the legislative history of that act, or in the general practice obtaining 
with respect to Government or private contracts for architectural or 
engineering services which serves to establish that the six-percent 
limitation imposed on the fees payable under contracts authorized 
by section 2 of the act was intended to relate to fixed fees under 
cost-plus-a-fixed-fee contracts. On the contrary, an examination of 
each of the factors which it is permissible to consider in aid of stat- 
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utory construction discloses many indications that the Congress, in 
imposing the limitation, contemplated that the fee which was limited 
to six percent should include everything ordinarily covered by the 
fee in percentage-fee contracts for services of the type here involved. 

The Judge Advocate General’s opinion refers to my decision of 
April 14, 1941, 20 Comp. Gen. 632, to the effect that the cost-plus-a- 
fixed-fee contract there under consideration contemplated that the 
Government would bear the cost and assume the risk involved in per- 
forming the contract work, but that the contractor was to come out 
whole, regardless of contingencies. It is obvious, however, that any 
general theories underlying cost-plus-a-fixed-fee contracts must yield 
to limitations specifically imposed by the Congress on contracts for 
services of the type here in question, notwithstanding that the con- 
tracts here involved were made upon a cost-plus-a-fixed-fee basis. 
Consequently, I believe it was the intent of the limitation that the 
architect-engineers were not to be paid in excess of six percent of the 
estimated cost of the project on account of all items which normally 
are included in the “fee” paid under percentage-fee contracts for 
architectural or engineering services. 

While, as stated above, the fee paid under a percentage-fee contract 
for services of the type here involved includes the costs and expenses 
incurred in the performance of the services, such fee does not ordi- 
narily include travel expenses incurred by the architect, or expenses 
which may be incurred in employing expert technical or professional 
consultants. See A. I. A. Document No. 299d, swpra. Further, it 
is customary for Government contracts for architectural services to 
provide that the architect shall be reimbursed, in addition to his fee, 
for expenses incurred in the performance of travel and in the employ- 
ing of consultants. It would appear, therefore, that the word “fee,” 
as here used, should not cover expenses so incurred. Likewise, it 
would appear that the word “fee” as used in the limitation should not 
be interpreted as covering expenses incurred by the architect-engineer 
in supplying the items which the Government, under paragraph 1 of 
article IV of the contract, agreed to furnish. In this connection, it 
is noted that paragraph 1 of article II of the contract required that 
the architect-engineer establish and maintain a field office at the site 
of the work and, since the facilities at the site for establishing and 
maintaining such an office presumably were wholly within the control 
of the Government, it does not appear that the contract requirements 
in this respect were such as normally would be included in the fee 
payable under an ordinary architectural or engineering contract. It 
is noted, also, that the major items of equipment and supplies to be 
furnished under paragraph 1 of article [V would remain the property 
of the Government; or, if such items were not furnished by the Gov- 
ernment and the architect-engineer was required to procure them and 
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seek reimbursement under paragraph 2 of article IV, title to such 
items immediately would pass to the Government under the terms of 
said paragraph. 

Accordingly, I am constrained to hold that, under the limitation 
imposed by section 2 of the act of August 7, 1939, payments to archi- 
tect-engineers employed under contracts authorized by that section 
may not exceed six percent of the estimated cost of the project, regard- 
less of whether such payments are made as reimbursement of expendi- 
tures or as a fixed fee; except that in determining whether the six- 
percent limitation has been exceeded, the following should be excluded 
from the computation: (1) Payments made under the provisions of 
article VI b (5) as reimbursement of travel expenses; (2) payments 
made under article VI b (4) as reimbursement of expenditures for 
such expert technical assistants and services as the architect-engineer 
may employ under the terms of article VII; and (3) payments under 
article VI b (4) as reimbursement of expenditures incurred by the 
architect-engineer under paragraph 2 of article IV in procuring such 
supplies and equipment as the Government may have failed to fur- 
nish in accordance with its agreement under paragraph 1 of said 
article. 

Audit action by this office in connection with payments made under 
the architect-engineer contracts here involved will be in accordance 
with the foregoing. 


(B-21982) 


CONTRACTS—COST-PLUS—-TRAVELING EXPENSES OF CONTRACTORS’ 
EMPLOYEES—LOCAL TRAVEL 


A cost-plus-a-fixed-fee contractor operating a plant on behalf of the Government 
may be reimbursed for the expenses paid to its employees for travel between 
the various buildings forming a pest of the entire plant located entirely 
within the city limits of the employees’ permanent station, and where, in 
accordance with its established practice, the contractor has allowed the 
employees 5 cents per mile in lieu of actual expenses for travel performed 
in their own authomobiles, the contractor may be reimbursed on that basis 
even though the contract makes no provision as to the amount for reimburse- 
ment or the rate to be used as a basis therefor. Decision discusses the type 
of evidence necessary to support payments in cases of local travel under the 
involved form of contract, 


Comptroller General Warren to Maj. W. Gritz, United States Army, December 
18, 1941: 


There has been received, by reference from the Under Secretary of 
War, your letter of September 3, 1941, as follows: 


1. The inclosed voucher stated on Standard Form 1034, in favor of The 
United States Cartridge Company, under contract W-ORD-491, of December 4, 
1940, having been presented te the undersigned disbursing officer requesting 
payment in the amount of $26.20, as reimbursement for amounts paid to Mr. 
A. L, Newbould and six (6) others, is submitted for advance decision as to the 
legal authority for its payment, 
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2. The youcher is based on the provisions of paragraph 1 (j) Title II, Article 
II-A, of the contract quoted below for ready reference: 

“(j) Such portion of the transportation, traveling and hotel expense of 
engineers and other employees of the contractor as is actually incurred in con- 
nection with this work; and, when approved in advance in writing by the 
Contracting Officer in specific cases, all costs and expenses reimbursed to 
employees transferred to or from the Plant on account of transportation and 
living expenses of themselves and their families, losses due to sale of homes at 
less than the appraisal value as fixed by the Contractor in handling similar 
matters concerning its employees, unexpired leases, and living expenses while 
obtaining new residences. It is agreed that all allowances of cost under this 
item shall conform to and not exceed the ordinary allowances authorized by 
the Contractor for its employees in the normal conduct of its business.” 

3. While the expense for traveling was apparently incurred in connection with 
the work, and is authorized in the above quoted paragraph of the contract, 
doubt exists as to the propriety for the reimbursement for travel within the city 
limits of the employee’s permanent station. 

4. It is also requested that ruling be given whether reimbursement at five 
cents (5¢): per mile would be proper under the terms of the contract which does 
not stipulate any specific amount to be reimbursed nor any rate to be used as 
a basis therefor; also, whether the approval of the travel as given by Ist Lieut. 
BP. B, Gialdini, Ordnance Dept. (not shown as either the Contracting Officer or 
Constructing Quartermaster) is sufficient in view of the provisions that such 
travel expenses are to be reimbursed when approved in advance by the Con- 
tracting Officer. 

The contract provides for the operation of a small-arms ammuni- 
tion plant, to be provided under collateral] contracts and under con- 
tract between the Government and the Western Cartridge Co., East 
Alton, Ill., and said plant is described as comprising “a plant located 
at one or more places at or near St. Louis, Mo.,” including parts 
manufacturing and loading buildings, powder storage area separate 
from manufacturing and loading units and removed from populous 
area, administration buildings, training school, magazines, shops, etc. 
In view thereof, it is apparent that the trips here involved, which were 
made by employees engaged in plant supervision, inspection, and pay 
roll work, concerned transportation between various buildings form- 
ing a part of the entire plant and, therefore, did not operate to place 
such employees in a travel status, away from official headquarters, 
within the meaning of the applicable contract provision requiring 
prior approval of travel, or within the contemplation of the standard 
Government travel regulations. Rather, it would appear that such 
transportation as here became’ necessary in the performance of the 
contract is more comparable with travel performed by Government 
employees within their official stations, the cost of which may be 
reimbursed even though such travel may be confined within the cor- 
porate limits of a particular city. See 19 Comp. Gen. 836. 

With your letter there was transmitted a report from the Com- 
manding Officer, St. Louis Ordnance Plant, who appears to have been 
designated as contracting officer, pursuant to the provisions of article 
III-T of the contract. Also, there were forwarded certain papers, 
including copies of letters evidencing the appointment of First Lt. 


Edgar E. Gialdini as contracting officer’s representative for the pur- 
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pose of granting prior approval for travel of contractor’s employees, 
and the fact that the contracting company’s normal policy is to allow 
its employees who make use of their personal automobiles as a means 
of travel in company business 5 cents per mile for actual mileage 
traveled, and necessary bridge tolls and parking charges. Also in- 
cluded with said papers is an endorsement, dated November 6, 1941, 
from the Chief of Ordnance, directing attention to the fact that the 
items of travel expense shown on the voucher are not supported by 
speedometer readings having reference to distances traveled, or other 
essential data usually required in connection with claims for reim- 
bursement of expense of this kind; and suggesting that this office 
render a decision setting forth the minimum requirements which 
would be satisfactory in future cases, 

The various travel orders, prepared by the contractor and approved 
by Lieutenant Gialdini, state that the travel in question was necessary 
for the performance of the contract, and the contracting officer’s re- 
port is to the effect that said travel, as actually performed, consisted 
of a series of short local trips, with reference to which it was found 
impracticable to furnish speedometer readings or other similar data 
in evidence thereof. However, it is stated in said report that in 
approving the voucher it had been administratively determined that 
the travel in the amount set forth therein actually had been per- 
formed. 

It would appear from the circumstances in the present case that 
any definite rule with respect to the type of evidence necessary in all 
cases of travel under this form of contract might unnecessarily re- 
strict Government contracting officers in the performance of their 
duties under such contracts. However, it may be stated generally 
that travel expense vouchers involving numerous local trips should 
be supported by necessary available data particularly showing the 
actual performance of the travel and that same was necessary in con- 
nection with the performance of the work, the actual travel and 
amount thereof to be verified by the contracting officer or his author- 
ized representative. In making such verifications there should be 
taken into consideration the possibility that in applicable cases at 
least part of the travel expense allowed a particular employee 
might be subject to an adjustment on account of the saving of any 
normal personal expense, where such allowance includes travel from 
his residence directly to his assigned temporary place of duty. 

With respect to your question regarding the allowance of 5 cents 
per mile for the operation of an employee’s automobile, in lieu of 
actual expense incurred in travel required in the performance of the 
contract work, it appears that said allowance was in conformance 
with the company’s established policy in the normal conduct of its 
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business, and therefore, the amounts paid to the employees on such 
basis are clearly for reimbursement by the Government under the 
terms of the contract. 

Accordingly, the voucher and supporting papers are returned, 
herewith, and you are advised that payment thereon is authorized, 
if otherwise correct. 


(B-22084) 


PREPARATION AND TRANSPORTATION OF REMAINS—CIVILIAN 
EMPLOYEES DYING AT TEMPORARY DUTY STATION 


A civilian employee who died at a place to which he had been ordered for “tem- 
porary duty” under orders precluding the payment of a per diem in lieu 
of subsistence may be considered as having been in a “travel status” at the 
time of his death within the meaning of the act of July 8, 1940, which 
authorizes the preparation and transportation of the remains of civilian 
personnel at Government expense when death occurs while in a travel 
status. 


Comptroller General Warren to the Secretary of War, December 19, 1941: 
I have your letter of November 22, 1941, as follows: 


Mr. Harmon D. Nutting, Associate Inspector of Ordnance Material, whose 
permanent station was the Cincinnati Ordnance District Office at Cincinnati, 
Ohio, died at Muncie, Indiana, while assigned there on temporary duty without 
per diem. A copy of paragraph 9, Special Order No. 214, assigning him to this 


duty, is inclosed herewith. Your decision is requested as to whether this in- 
spector is to be considered as having been in a travel status, in which case it 
would be in order to pay, in accordance with War Department Bulletin No. 30, 
dated October 30, 1940, for preparation and transportation of the remains to his 
home or official station. 

For your information, it is the practice of the Ordnance District Offices to 
prepare travel orders similar to the one inclosed herewith for employees engaged 
upon inspection work when they are assigned for temporary duty at a plant 
under the jurisdiction of a particular District Office, when such plant is located 
a sufficient distance from the particular District Office to make it impracticable 
for the employee to reach the plant from the District Office to perform his 
daily work. It is the policy of the District Offices when assigning such em- 
ployees to temporary duty to word the travel order to allow per diem in lieu 
of subsistence only while actually traveling. This action is taken to. obviate a 
question arising eoncerning the date when it might be determined the temporary 
duty station should be considered the official duty station, in case the employee 
is to remain at the site of the plant indefinitely and there would, therefore, be 
reason to effect his transfer rather than to continue him on a temporary duty 
assignment. 


The referred-to special order No. 214 is dated September 16, 1941, 
and reads as follows: 


9. Pursuant to authority contained in Ordnance Department Order No. 179, 
War Department, Office, Chief of Ordnance, Washington, D. C., dated July 14, 
1941, the following named employee(s) of the Cincinnati Ordnance District is 
(are) directed to proceed on or about September 16, 1941, from Cincinnati, Ohio, 
to the city indicated above named on temporary duty and official business in 
connection with the manufacture of ordnance material: 


To: Muncie, Indiana. 
Name: Harmon D. Nutting. ‘Title: Assistant Inspector, Ordnance Material. 
Walter B. Hewitt. Associate Inspector, Ordnance Material. 


In lieu of subsistence while actually traveling from Cincinnati, Ohio, to Muncie, 
Indiana, the Finance Department will pay Mr. Nutting and Mr. Hewitt $5.00 
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per diem in accordance with law and regulations chargeable to: (294) 
FD 1466 P 11-06 A 0410-2 Travel of the Army, 1942. Mr. Hewitt is authorized 
to use a personally owned automobile for the travel directed and will be reim 
bursed at the rate of 3¢ per mile, it having been administratively determined 
in advance that the allowance at that rate will be more economical and ad- 
vantageous to the government than travel by common carrier. The travel 
directed is necessary in the public service. 


The act of July 8, 1940, 54 Stat. 743, provides as follows: 


That in case any civilian officer or employee of the United States dies (1) 
while in a travel status away from his official station in the United States or 
(2) while performing official duties in a Territory or possession of the United 
States or in a foreign country or in transit thereto or therefrom, the head of 
the department, independent establishment, agency, or federally owned or con- 
trolled corporation, hereinafter called department, in the service of which such 
officer or employee was engaged, is hereby authorized, under regulations to be 
prescribed by the President and except as otherwise provided by law, to pay 
from the appropriation available for the activity in which he was engaged— 

(a) In case of the death of the officer or employee in such travel status in 
the United States, or in the case of the death of the officer or employee while 
performing official duties in a Territory or possession of the United States or in 
a foreign country or in transit thereto or therefrom, the expenses of preparing 
and transporting the remains of such officer or employee to his home or official 
station or such other place as the head of the department concerned shall 
determine to be the appropriate place of interment. 

(b) In case of the death of the officer or employee while performing official 
duties in a Territory or possession of the United States or in a foreign country 
or in transit thereto or therefrom, the transportation expenses of his dependents, 
including expenses incurred in packing, crating, drayage, and transportation of 
household effects and other personal property to his former home or such other 
place as the head of the department shall determine. 

Seo. 2. The benefits of section 1 of this act shall not be denied in any case 
on the ground that the deceased was temporarily absent from duty when death 
occurred. 


ed. 
Sec. 3. This act shall become effective sixty days after its enactment. 


Pursuant to the above-quoted statute the President, by Executive 
Order No. 8557 dated September 30, 1940, issued regulations, in 
pertinent part, as follows: 


PART Il. PREPARATION AND TRANSPORTATION OF THE REMAINS OF EMPLOYEES DYING 
WHILE IN A TRAVEL STATUS AWAY FROM THEIR OFFICIAL STATION AND WITHIN THE 
CONTINENTAL LIMITS OF THE UNITED STATES 


Sxcrion 2. When an employee dies while traveling on official business within 
the continental limits of the United States, the head of the department con- 
cerned shall pay the expenses of preparing the remains of the decedent and of 
transporting the remains to the home or official station of the decedent or to 
such other place as the head of the department may designate as the appro- 
priate place of interment, provided that in no case shall the expenses payable 
be greater than the amount which would have been payable had the place of 
interment been the home or official station, whichever shal! be more distant. 

Secrion 8. Preparation of Remains.—The costs of preparation of remains 
allowable under section 2 of these regulations shall include costs of embalming, 
cremation, necessary clothing, and casket. The total amount allowed for such 
preparation shall not exceed $100. 

Szorion 4. Transportation of Remains.—The costs of transportation of re- 
mains allowable under section 2 of these regulations shall include the costs of 
removal of the remains from the place where death occurred to an undertaking 
establishment, procurement of burial and shipping permits, furnishing an out- 
side case for shipment (including, when necessary, the sealing of such shipping 
case), removal to a common carrier, transporting the body by common Carrier, 
and one removal at the place of interment from the common carrier to an 
undertaking establishment or other place of immediate delivery. Instead of 
conveyance by common carrier, removal of the remains overland by hearse (in- 
cluding ferry charges, bridge tolls, and similar items) may be allowed, pro- 
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vided that the total charges for transportation shall not exceed the total costs 
of transportation had conveyance been made by common carrier. If convey- 
ance is by hearse, no allowance shall be made for an outside shipping case. 


* * € . * . a 

Suction 14. Death During Period of Absence From Duty.—When an employee 
dies while temporarily absent from duty during a period of travel on official 
business or during the period of his assignment to a post outside the con- 
tinental limits of the United States, the provisions of these regulations shall 
apply, except that the amount allowed for the transportation of the remains to 
the place of interment shall not exceed the amount which would have been 
allowable had death occurred at the point from which the decedent departed 
on stich temporary absence. 

It will be noted that section 14, supra, provides that the regulations 
shall apply “when an employee dies while temporarily absent from 
duty during a period of travel on official business.” The travel order 
in this case describes the duty to which assigned as “temporary,” 
which is a term generally used to describe duty to be performed while 
in a travel status. The fact that the travel order precludes payment 
of a per diem in lieu of subsistence while at the place of temporary 
duty is not controlling insofar as the question here involved is con- 
cerned. The terms, “temporary duty,” and “travel status,” frequently 
are used synonymously. 

As it would appear from your submission that, when the travel 
orders were issued to the employee involved, there was no adminis- 
trative intention that the employee should remain indefinitely or per- 


manently at Muncie and—the length of his stay at that place prior 
to his death not being sufficient to warrant any different conclusion 
the deceased employee may be considered as having been in a travel 
status at the time of his death. Accordingly, the cost of preparation 
and transportation of his remains to his home or official station may 
be at Government éxpense, if otherwise within the terms of the statute 
and the President’s Regulations, supra. 


(B-22235) 


CONTRACTS—COST-PLUS—EVIDENCE IN SUPPORT OF PAYMENTS BY 
CHECK 


In lieu of requiring cost-plus-a-fixed-fee contractors to establish their rights 
to reimbursement by furnishing receipts from payees when payment is 
made by check, there may be shown on the contractors’ pay rolls and 
vendors’ invoices the date and number of the checks in payment, supported 
by a certification that the payments by check were witnessed by a Govern- 
ment representative and that the payments have been properly included 
in the contractors’ cost and expenditure accounts, and it will no longer be 
necessary to submit to this office reconciliation statements of the contfac- 
tors’ depository accounts unless called for in a particular case. 20 Comp. 
Gen. 341, amplified. 


Comptroller General Warren to the Secretary of War, December 19, 1941: 
I have your letter of November 28, 1941, as follows: 


A question bns arisen in this department as to whether a separate signed 
receipt must be procured for all payments made by a prime contractor under a 
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cost-plus-a-fixed-fee contract for labor and materials even though such pay- 
ments are made by check. It has been the commercial practice of many prime 
contractors to make payments for labor and materials by nonbearer checks with- 
out requiring signed receipts. In’ some instances reimbursement for labor has 
been effected to a prime contractor for payments made by check without requir- 
ing receipts from employees. In such cases the contractor’s bank account is 
audited by a Government Field Auditor and reference made to the cashed checks 
which have been endorsed by payees in order to reconcile payments made for 
labor. The reconciliation statement is furnished your office for filing with 
applicable payment voucher. 

Your office has approved reimbursement for labor to a prime contractor under 
a cost-plus-a-fixed-fee contract where payments were made in cash to employees 
without requiring signed receipts. See 20 Comp. Gen. 477. See also B-—13879, 
dated December 17, 1940, where payments by check were approved without requir- 
ing a separate receipt. 

The requirement that signed receipts be obtained even though payments are 
made by check places a heavy burden on the contractor’s personnel and causes 
considerable delay and confusion in making payment to laborers during pay-off 
period. This increases the cost of administration to the prime contractor which, 
in turn, is charged to the Government. In many instances where the prime 
contractor’s employees are engaged jointly in Government work and on the con- 
tractor’s commercial work, separate signed receipts are burdensome and of little 
value inasmuch as total earnings only are shown on the receipts. 

Many minor errors are made by laborers in signing receipts which result in 
discrepancies between the names of employees shown on the pay rolls and those 
shown on receipts for wages. Also, the auditing and filing of receipts are costly 
as to time and money in that the prime contractor, the service involved, and the 
Finance Department are required to perform these functions. 

If a bank reconciliation statement is acceptable to your office, the Govern- 
ment field auditor will reconcile the prime contractor’s bank account at least 
monthly. Reimbursement vouchers will be certified to the effect that payments 
were witnessed by a Government representative and that reconciliation state- 
ment will be furnished when the prime contractor’s bank account is reconciled. 
If certain checks have not been cashed by payees, such checks will be listed by 
number, date, name of payee, and amount. The succeeding month’s reconcilia- 
tion statement will either clear or otherwise dispose of checks in this category. 

It is the view of this office that signed receipts for labor and materials could 
be dispensed with in those cases where the prime contractor makes payment by 
nonbearer check without disturbing the existing accounting functions of the 
General Accounting Office. It is believed that the Government’s interests will be 
adequately safeguarded by such procedure. This will effect savings of much 
time and money in the National Defense Program throughout the War Depart- 
ment. Canceled checks covering such payments. will be available for examina- 
tion by representatives of your office at any time. 

It is proposed that a Government representative witness the pay-off of em- 
ployees and witness the placing in the mail of checks addressed to material 
vendors. Furthermore, it is proposed to insert on pay rolls and vendors’ in- 
voices the pertinent check numbers. Therefore, reimbursement will be effected 
upon issuance of checks by the prime contractor and a reconciliation statement 
will be furnished your office periodically. 

Accordingly, information is requested as to whether your office will accept 
a reconciliation statement of the contractor’s bank account certified to by a 
Government field auditor for all payments made by nonbearer check to material 
vendors and laborers without requiring separate signed receipts for such pay- 
ments. Inasmuch as the installation of procedures at several plants is being 


held in abeyance pending your decision, it is requested that the matter be 
expedited. 


The practice of requiring cost-plus-a-fixed-fee contractors to fur- 
nish receipts signed by payees, where payments were made by said 
contractors to vendors of material or to laborers by check, was con- 
sidered in my decision to you of January 2, 1941, B-14020, 20 Comp. 
Gen. 341. It appears therefrom that for use in connection with the 
audit of vouchers covering reimbursements to cost-plus-a-fixed-fee 
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contractors, the Audit Division of this office requested your Depart- 
ment to furnish, among other evidence, the following: 

H. If payments were made in cash, receipts should be furnished, or, if paid 
by check, citations to checks by dates and numbers should be furnished. 


I. In addition there should be furnished the War Department auditor’s recon- 
ciliation statement of the contractor’s depository account if payments are made 


by check. 
In your letter of December 14, 1940, replying to said request of this 
office, it was stated, in pertinent part, as follows: 

Irem H. It appears in many instances that where payments by a contractor are 
made by check, receipts are obtained at the same time. In this event, it is the 
view of the War Department that if check payments are evidenced by a receipt, 
citation to the checks by dates and numbers need not be furnished. Likewise, 
under item I, it is deemed unnecessary to furnish the auditor’s reconciliation 
statement of the contractor’s depository account when receipts are obtained for 
either cash or check payments by the contractor. Your decision is requested as 
to whether the foregoing is in accordance with your audit requirements. 
Accordingly, in my decision of January 2, 1941, you were advised that 
it would be satisfactory to this office if payments by the contractor, 
either by cash or by check, were evidenced by a receipt of the payee, in 
which case citations to checks issued by the contractor in payment of 
invoices, together with a reconciliation of the contractor’s depository 
account, need not be furnished. Hence, it appears that the practice of 
requiring cost-plus-a-fixed-fee contractors to furnish receipts from 
payees when payments were made by the prime contractors by check 
was the result of the recommendation contained in your letter of De- 
cember 14, 1940, that said receipts be furnished in lieu of citations to 
the numbers and dates of the checks and a Government auditor’s recon- 
ciliation statement of the contractor’s depository account. 

However, it is now stated by you that the procedure of requiring 
receipts from payees when payments are made by the prime contractor 
by check has not been found to be practicable, and you request that 
there be substituted for said requirement the practice outlined in detail 
in said letter. In other words, in lieu of requiring cost-plus-a-fixed- 
fee contractors to furnish receipts from payees when payment is made 
by check, it is proposed in said cases to insert on the contractors’ pay 
rolls and the vendors’ invoices the date and number of the check by 
which payment was made, together with a certification that said pay- 
ments by check were witnessed by a Government representative, and, 
subsequently, to furnish 2 monthly reconciliation statement of the con- 
tractors’ depository accounts, certified to by a Government field 
auditor. 

Since you now propose in this class of cases to have a showing made 
on the contractors’ pay rolls and the vendors’ invoices of the date and 
number of the checks in payment, and to support such showing with a 
certification that the payments by check were witnessed by a Govern- 
ment representative, said evidence will be acceptable to establish the 
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contractor’s right to reimbursement, if otherwise proper, and it will 
no longer be necessary to submit to this office reconciliation statements 
of contractors’ depository accounts unless called for in particular cages. 
However, the certification of the field auditor should contain a state- 
ment that such payments have been properly included in the cost and 
expenditure accounts of the contractor. 


(B-22583) 


LEAVES OF ABSENCE—ANNUAL—SEPARATION FROM SERVICE 


Under the act of March 14, 1936, and the Annual Leave Regulations promulgated 
pursuant thereto, annual leave is earned for all periods an employee is in a 
status regardless of whether he be on actual duty or on leave with pay, 
ncluding a period of accumulated and current accrued leave granted upon 
voluntary or involuntary separation from the service. 

A letter accepting the resignation of an employee should state the definite date 
of termination of the employment, taking into consideration leave earned 
during a period of pay covering accumulated and current accrued leave 
granted immediately prior to separation from the service. 

In granting an employee the accumulated and current accrued leave to which he 
is entitled upon separation from the service, a fraction of a day should be 
considered in multiples of 15 minutes. 


Comptroller General Warren to Commissioner, United States Section, Inter- 
aaneee Boundary Commission, United States and Mexico, Decemher 19, 


I have your letter of December 6; 1941, as follows: 


Tt is respectfully requested that you advise this Commission as to the proper 
administration of annual leave regulations promulgated by the President under 
date of March 29, 1940, as enunciated in Executive Order 8384, with particular 
reference to Sections 7, 8, and 10, under the following circumstances: 

1. A permanent employee submits his resignation to be effective at the expira- 
tion of his accumulated and current accrued annual leave, stating in the resigna- 
tion his last day of duty to be September 30, 1941. On January 1, 1941, the 
employee had accumulated 60 days’ annual leaye. During the calendar year 1941 
he bad been granted 10 days annual Jeave prior to September 30, 1941. Accord- 
ing to section 7 of the Annual Leave Regulations, he jis entitled to all of his 
accumulated leave plus his current acerued leave to and including the date of 

ration. 

(a) Will this employee earn annual leave while carried on the pay roll after 
September 30, 1941, for the purpose of receiving compensation for his accumu- 
lated and current accrued annual leave? 

(b) Please advise what date is meant by that part of section 7 which 
reads,““* * * to and including the date of separation.” Is it the last day of 
duty or is it the last day of pay including the period of my for annual leave? 

(ec) In the event leave is earned while on leave after September 30, 1941, should 
the definite date of termination of the employment be stated in the letter aceept- 
ing the resignation? If so, when the fraction of a day becomes less than % day, 
should the fraction be considered for each 15 minutes? 

2. A permanent employee whose services were not required after September 
30, 1941, due to reduction in force, had accumulated 60 days’ annual Jeave ap 
January 1, 1941. During the calendar year 1941 he had been granted 15 days 
annua! leave prior to September 30, 1941. Pursuant to section 8 of the Annual 
Leave Regulations, his date of discharge should be fixed sa as to permit him 
to take all of his accumulated leave and current accrued leave. Section 10 of 
the Annual Leave Regulations provides that anpual leave should acerue to an 
employee while in a leave-with-pay status. 
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(a) Under the above circumstances would the employee earn leave after 
September 30, 1941, while his name appears on the pay roll of the Commission 
for the purpose of granting to him his accumulated and current accrued annual 
leave? 


The Annual Leave Act of March 14, 1936, 49 Stat. 1161, provides, 
in section 1, that with the exception of certain classes of employees— 
* * * aji civilian officers and employees of the United States wherever sta- 
tioned and of the government of the District of Columbia, regardless of their 
tenure, in addition to any accrued leave, shall be entitled to twentywsix days’ 
annual leave with pay each calendar year, exclusive of Sundays and holidays: 


Provided, That the part unused in any year shall be accumulated for succeeding 
years until it totals not exceeding sixty days. * * 


Sections 7, 8, and the first sentence of section 10 of the Annual 
Leave Regulations (Executive Order No. 8384, dated March 29, 1940) 
provide, respectively, as follows: 

Sec. 7. An employee voluntarily separated from the service without prejudice 
during any calendar year shall be entitled to all of his accumulated leave plus his 
current accrued leave to and including the date of separation. 

Sec. 8. An employee who is involuntarily separated from the service other 
than for cause due to his own misconduct shall be entitled to all of his accumu- 
lative leave and current accrued leave, and the date of his discharge shall be 
fixed so as to permit him to take such leave. The date of discharge of an 
employee separated from the service for cause due to his own misconduct may, 
within the discretion of the administrative officer concerned, be fixed so as to 
permit the allowance of all or any part of accumulated leave and current accrued 
leave. 

. * + a = * o 


Seo. 10. Anzeal leave shall accrue to an employee while in a leave-with-pay 
status. * * 

The terms “accumulated leave” and “current accrued leave” are 
defined in section 1 of the same regulations as follows: 


(f) “Aecumulated leave” means the unused annual leave not exceeding 60 
days which has accrued during years prior to the current year. 

(h) “Current accrued leave” means that part of the current annual leare 
which bears the same ratio to the current annual leave that the expired part of 
the current year bears to the full year. 


Under the act of March 14, 1936, supra, annual leave of absence 
at the rate of 26 days per annum, or two and one-sixth days per 
month—which is authorized to be prorated for a fractional year’s 
service—is a right granted by statute. 7'homas v. United States, 87 
Ct. Cls. 573. Annual leave is earned for all days an employee is in 
a pay status regardless of whether he be on actual duty or on leave 
of absence with pay—it having been held that the period of leave 
of absence with pay is synonymous with a duty status, 13 Comp. 
Gen. 295, 370; 14 id. 351, 585; 17 id, 349, 641, 906, 

There is nothing in the terms of the first sentence of section 10 of 
the regulations above quoted denying the right to accrue annual 
leave while an employee is on so-called “terminal leave,” that is, on 
annual leave taken immediately prior to final separation from the 
service. That situation was recognized in my decision of May 13, 
1941, B-15309, to the Secretary of the Interior, in adjusting the final 
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pay account of an employee who had overdrawn sick leave. Ac- 
cordingly, question 1 (a) is answered in the affirmative. 

Referring to question 1 (b), the words “to and including the date 
of separation” as used in section 7 of the Annual Leave Regulations, 
mean the last day the employee is in a pay status, including the 
period of pay covering terminal leave. 

Both questions under 1 (c) are answered in the affirmative. As to 
the second of such questions, see section 12 of the Annual Leave 
Regulations. 

Question 2 (a) is answered in the affirmative. 


(B-21378) 


CONTRACTS — COST-PLUS — ADMINISTRATIVE PREAUDIT OF PAY- 


MENTS BY CONTRACTOR; EFFECT OF FINAL AUDIT DATE PRO- 
VISION 


A provision in a cost-plus-a-fixed-fee contract negotiated pursuant to the act of 
July 2, 1940, under which vendors’ invoices, pay rolls, rental rolls, etc., of 
the contractor would be approved by administrative personnel of the Gov- 
ernment prior to payment by the contractor, and under which the con- 
tractor would be reimbursed by the Government for any payment made 


after such approval, regardless of its validity or correctness, is unau- 
thorized. 


A provision in a cost-plus-a-fixed-fee contract negotiated pursuant to the act of 
July 2, 1940, that final audit of the accounts relating to the contract for 
each calendar year shall be made by the Government not later than 6 
months after the end of such year cannot be construed as limiting the 
time within which the General Accounting Office may exercise its statutory 
duty of auditing the accounts of the disbursing officer, nor its right to 
require further evidence in support of vouchers when necessary. 


Comptroller General Warren to the Secretary of War, December 20, 1941: 

There has been brought to my attention contract No. W-ORD- 
526-DA-W-ORD-1, dated June 30, 1941, and supplement thereto 
dated August 22, 1941, with E. I. duPont de Nemours & Co., Wil- 
mington, Del., negotiated by the War Department under authority 
contained in the act of July 2, 1940, 54 Stat. 712. Said contract 
provides for designing, engineering, constructing, and equipping a 
plant for the manufacture of explosives, for the training of key per- 
sonnel, and for the operation of said plant, for which the contractor 
is to be reimbursed “for all costs and expenses of every character 
and description incurred in the performance of the work,” as defined 
in detail in article IV—A of the contract, together with stipulated 
fixed fees for the various specified portions of the work. 

With respect to reimbursement for costs incurred by the con- 
tractor, article [V-B, paragraph 1-b, provides: 

The Government shall currently reimburse the Contractor for expenditures 
made in accordance with article IV-A of this title IV upon certification to and 
verification by the Contracting Officer of the original certified pay rolls for 


labor, or the original paid invoices for materials, or other original papers, or 
other evidence satisfactory to the contracting officer. Reimbursement will be 





DECISIONS OF THE COMPTROLLER GENERAL 599 


made weekly but may be made at more frequent intervals if the conditions 
so warrant. 


Among the general provisions of the contract having to do with the 
verification of the contractor’s costs for which reimbursement is au- 
thorized is article VI-E, which provides as follows: 


1, The contractor agrees to keep records and books of account, on a recognized 
cost-accounting basis, showing the actual cost to it of all items of labor, materials, 
equipment, supplies, services, and other expenditures of whatever nature for 
which reimbursement is authorized under the provisions of this contract. The 
system of accounting to be employed by the contractor shall be such as is satis- 
factory to the contracting officer. 

2. The contracting officer shall at all times be afforded proper facilities for 
inspection of the work and of the special bank account or accounts provided for 
in article IV-C hereof, and shall at all times have access to the premises, work, 
and materials, to all books, records, correspondence, instructions, plans, draw- 
ings, receipts, vouchers, and memoranda of every description of the contractor 
pertaining to said work ; and the contractor shall preserve for a period of 3 years 
after completion or termination of this contract all the books, records, and other 
papers herein mentioned, but the Government undertakes and agrees that final 
audit of the accounts for each calendar year shall be made by the Government 
not later than six months after the end of each such year. 

3. Any duly authorized representative of the contractor shall be accorded the 
privilege of examining the books, records, and papers of the contracting officer 
relating to the cost of the work for the purpose of checking up and verifying such 
cost. 


From information in this office it appears that the War Depart- 
ment has issued instructions which envisage the discontinuance by the 
cost-plus-a-fixed-fee contractors of certain accounting functions relat- 


ing to the determination of the cost of performance of the contract 
work and the assumption of such functions exclusively by personnel 
of the War Department. The functions which are to be assumed by 
Government personnel are described in a memorandum of May 15, 
1941, of the Director of Purchases and Contracts, to include: 


* * * (1) all time checking in the field and the preparation of original pay 
rolls from original records of employment and time reports furnished by the 
contractor; (2) inspection of material received; (3) auditing vendor’s invoices 
in the first instance; (4) checking of equipment rentals and preparation of rental 
pay rolls; (5) auditing in the first instance of transportation vouchers; and 
(6) such other auditing functions as may be effectively performed by Government 
employees exclusively. 


For the evident purpose of effectuating the policy of taking over 
the contractor’s accounting functions of this type, the above-mentioned 
supplement No. 1, dated August 22, 1941, was executed, providing, in 
pertinent part, that article VI-E of the contract shall be changed to 
read as follows: 


1. The contractor agrees to keep records and books of account, on a recognized 
cost-accounting basis, showing the actual cost to it of all items of labor, materials, 
equipment, supplies, services, and other expenditures of whatever nature for 
which reimbursement is authorized under the provisions of this contract. The 
system of accounting to be employed by the contractor shall be such as is satis- 
factory to the contracting officer. 

2. The contracting officer shall at all times be afforded proper facilities for 
inspection of the work and of the special bank account or accounts provided for 
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in article IV-C hereof, and shall at all times have access to the premises, work, 
and materials, to all books, records, correspondence, instructions, plans, draw- 
, receipts, vouchers, and memoranda of every description of the contractor 
pertaining to said work ; and the contractor shall preserve for a period of 3 years 
after completion or termination of this contract all the books, records, and other 
papers herein mentioned, but the Government undertakes and agrees that final 
audit of the accounts for each calendar year shall be made by the Government 
not later than six months after the end of each such year. 
3, Any duly authorized representative of the contractor shall be accorded the 
Privilege of examining the books, records, and papers of the contracting officer 
relating to the cost of the work for the purpose of checking up and verifying such 


t. 

4. The following accounting and auditing functions shall be performed exclu- 
sively by the Government: 

a. Time checking in the field, the preparation and delivery of properly approved 
original pay rolls to the contractor for payment, the preparation of pay checks 
and delivery of same to the contractor for signature, and the preparation of 
earnings records. 

b, Inspection and checking of materials received except such materials as re- 
quire laboratory examinations, performance tests, or technical knowledge in order 
to make proper inspection thereof, which inspection shall be performed by the 
contractor upon the written request of the contracting officer. 

c. Inspection and checking of tools received. 

d. Checking of equipment rentals and the preparation and delivery of properly 
approved original rental rolls to the contractor for payment. 

e. Checking and auditing of vendors’ invoices and transportation bills, and 
preparation and delivery of same, properly approved, to the contractor for pay- 
ment. 

f. Such other accounting and auditing functions as may be effectively per- 
farmed by Government employees exclusively and as the Contracting Officer and 
the contractor may mutually agree to in writing. 

&. The Contractor shall be relieved of all responsibility for any functions so 
assumed by the Government and for the results of any procedures prescribed 
thereunder by the contracting officer, shall be entitled to rely on any information 
or approvals furnished by representatives of the Government in the performance 
of such functions, and, notwithstanding any errors or omissions therein, shall be 
reimbursed for all payments made on the basis of such information or approvals, 
and for all payments required to be made subsequently by the contractor as a 
result of such errors or omissions; and shall be furnished with signed duplicate 
originals or certified true copies of all documents which are prepared, checked, 
or audited by the Government in the performance of said functions, in order that 
the records and accounts of the contractor shall be full and complete. If in the 
performance of said functions the Government shall omit the preparation of 
documents deemed necessary by the contractor for its records and accounts under 
this contract, the contractor may prepare such documents and shall be reimbursed 
for all costs and expenses incident to such work. 


It thus appears that the War Department proposes to prepare, 
examine, audit, and approve pay rolls, equipment rental rolls, in- 
voices for material, transportation bills, including the time check- 
ing in the field, inspection and checking of tools and materials, be- 
fore any such payments are made by the contractor; and that as to 
such approved bills the contractor may make payment without re- 
sponsibility for their correctness and notwithstanding any errors 
therein. The effect is an agreement to reimburse the contractor for 
any payment made after such approval, regardless of its validity or 
correctness, 

I appreciate that this agreement has as its object a simplification 
and acceleration of the audit and payment of the expenses of the 
cost-plus-a-fixed-fee contractor, but I apprehend that the regults of 
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the procedure here proposed may well be prejudicial to the interests 
of the United States, in that it renders ambiguous and uncertain the 
responsibility for overpayments or erroneous payments which may 
be made, and eliminates, to a large extent, the possibility of recovery 
by the United States of any amount so paid from those parties who 
ordinarily would be charged with the responsibility for the correct- 
ness of disbursements made by the Government. 

The contractor's invoices, rental rolls, bills, and pay rolls are to 
be approved for payment by the contractor by representatives of the 
Government who, so far as I am informed, are not bonded and who 
probably could not be held to accountability for errors in the absence 
of negligence or other dereliction of duty. See 15 Comp. Gen. 560; 
id. 962; compare 7 Comp. Gen. 264; id. 797. Despite this, how- 
ever, once an invoice, pay roll, or other evidence of the contractor’s 
cost had been approved by such representative and paid by the con- 
tractor, the certifying officer of the Government whose duty it is to 
certify to the facts giving rise to the obligation to pay is effectively 
foreclosed from inquiring into the nature of the payment, verifying 
its accuracy, or taking other steps to determine its validity, insofar 
as the contractor is concerned, for the latter may then rely on the 
contractual agreement for reimbursement to it for amounts paid on 
approval of the Government’s representatives. It is evident, there- 
fore, that the effect of the agreement is to limit the function of the 
certifying officer to a mere superficial check of invoices, ete., pre- 
viously verified by War Department auditors. 

Likewise, the disbursing officer normally is personally responsible, 
at least to the extent of determining that vouchers represent legal 
claims against the Government and for other matters apparent on 
record or of which he is chargeable with notice. Nevertheless the 
contract supplement purports to require that disbursing officers pay 
vouchers in reimbursement of expenditures of the cost-plus-a-fixed-fee 
contractor so approved in advance even though it may be plain that 
there has been an improper approval of an item, or that its amount 
has been miscalculated. 

It is the evident intention of article IV-B of the original contract 
here involved that the contractor shall present to the contracting 
officer, for his certification and verification, satisfactory evidence of 
its expenditures, and not that the Government shall assume the bur- 
den and risk of preparing such data for, and prior to payment by, 
the contractor. In effect, the contractor becomes a quasi disbursing 
agent of the Government, paying bills at the direction of the Gov- 
ernment’s representatives, but without the attendant obligations and 
safeguards by which the Government has protected itself from abuse 
of such functions. 
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If the supplemental agreement of August 22, 1941, is put into 
operation, it would not appear that the contractor, the contracting 
officer, or the disbursing officer can be held responsible for improper 
or erroneous payments, and it would appear that the War Depart- 
ment’s representatives who approve the accounting data can be so 
held only in exceptional cases. Whether recovery might be had 
from the contractor’s vendor, employee, lessor, or other recipient of 
an overpayment from the contractor is by no means certain in view 
of their lack of privity of contract with the United States, but, in 
any event, the circuity and multiplicity of such actions, when con- 
sidered with the probable difficulties involved in locating and col- 
lecting from the parties concerned, make dubious the practical 
value of any such remedy. 

While the Secretary of War has been given broad general powers 
under the act of July 2, 1940, 54 Stat. 712, cited as authority for the 
contract in question, the broadest interpretation of said act does not 
appear to sanction, by implication or otherwise, an agreement under- 
taking to give a conclusive effect to an administrative preaudit of 
the contractor’s obligations to its employees, vendors, subcontractors, 
lessors, or other persons engaged by it in the performance of the 
contract; and I am constrained to hold that such an agreement is 
beyond the scope of authority of the contracting officer. 

Consequently, in the audit of vouchers covering reimbursement of 
expenditures of the contractor here involved, this office will proceed 
in the usual manner to hold the certifying officer or the disbursing 
officer, as the facts may require, responsible for erroneous or improper 
payments under the contracts, notwithstanding any approval of the 
supporting data by Government representatives prior to payment by 
ihe contractor; and, in proper cases, to collect such erroneous or 
improper payments from any sums which otherwise may accrue to 
ihe contractor’s credit. 

Likewise, it must be understood that any undertaking on the part 
of the contracting officer that final audit of the accounts relating to 
the contract for each calendar year shall be made by the Government 
not later than 6 months after the end of such year (par. 2, art. VI-E, 
of the contract, as stated in the supplement of August 22, 1941), can- 
not be construed or interpreted as limiting in any manner the time 
within which this office may exercise its statutory duty of auditing 
the accounts of the disbursing officer (31 U. S. C. 72), nor its right 
to require further evidence in support of vouchers when necessary 
(31 U. S. C. 74), since it is clearly beyond the power of the con- 
tracting officer so to circumscribe the functions of this office by con- 
tractual agreement. Compare 20 Comp. Gen. 664, 671. 
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(B-21629) 


ENLISTMENT ALLOWANCE—NATIONAL GUARDSMAN ENLISTING IN 
REGULAR ARMY 


The enlistment allowance authorized in section 9 of the act of June 10, 1922, is 
not payable on an original enlistment in the Regular Army following com- 
pletion of an enlistment in a reserve component of the Army of the United 
States, and, therefore, an enlisted man of the National Guard is not entitled 
to the said allowance for enlistment in the Regular Army following discharge 
from service under an enlistment in the National Guard, even though during 
the entire period of his National Guard enlistment the organization of 
which he was a member was in the service of the United States. 


Assistant Comptroller General Elliott to Lt. Col. Ross H. Routh, United States 
Army, December 22, 1941: 

There has been received by endorsement of November 3, 1941, your 
letter of October 10, 1941, transmitting for decision whether pay- 
ment thereon is authorized a voucher in favor of Technical Sergeant 
Nathan I. Reiter, Jr., No. 20,841,524, for $50, representing enlistment 
allowance under section 9 of the act of June 10, 1922, 42 Stat. 629. 

It appears that Reiter enlisted in Headquarters and Service Com- 
pany, 120th Engineers, on September 17, 1940, for 1 year; was honor- 
ably discharged by expiration of term of service September 16, 1941, 
and enlisted in the Regular Army on September 17, 1941, for a period 
of 3 years. At the time of enlistment, September 17, 1940, the 120th 
Engineers, a National Guard organization, was in the actual service 
of the United States as part of the 45th Division, which was ordered 
therein by Executive Order No. 8530, effective September 16, 1940, 
under the provisions of Public Resolution No. 96, approved August 
27, 1940, 54 Stat. 858, and the National Defense Act, as amended. 

Section 1 of the National Defense Act, as amended by section 1 of 
the act of June 15, 1933, 48 Stat. 153, 10 U. S. C. 2, provides: 

That the Army of the United States shall consist of the Regular Army, the 


National Guard of the United States, the National Guard while in the service of 


the United States, the Officers’ Reserve Corps, the Organized Reserves, and the 
Enlisted Reserve Corps. 


Section 58 of the National Defense Act, as amended by section 5 of 
the act of June 15, 1933, 48 Stat. 155, 832 U. S. C. 4-a, provides: 


The National Guard of the United States is hereby established. It shall be a 
reserve component of the Army of the United States and shall consist of those 
federally recognized National Guard units, and organizations, and of the officers, 
warrant officers, and enlisted members of the National Guard of the several 
States, Territories, and the District of Columbia, who shall have been appointed, 
enlisted, and appointed, or enlisted, as the case may be, in the National Guard of 
the United States, as hereinafter provided, and of such other officers and war- 
rant officers as may be appointed therein as provided in section 111 hereof: 
Provided, That the members of the National Guard of the United States shall 
not be in the active service of the United States, except when ordered thereto 
in accordance with law, and, in time of peace, they shall be administered, armed, 
uniformed, equipped, and trained in their status as the National Guard of the 
several States, Territories, and the District of Columbia, as provided in this 
hats: 9 49 
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Section 71 of the National Defense Act, as amended by section 9 of 
the act of June 15, 1933, 48 Stat. 157, 32 U. S. C. 4b, provides: 


(b) “National Guard of the United States” means a reserve component of the 
Army of the United States composed of those federally recognized units and 
organizations and persons duly appointed and commissioned in the active and 
inactive National Guard of the several States, Territories, and the District of 
Columbia, who have taken and subscribed to the oath of office prescribed in 
section 73 of this act, and who have been duly appointed by the President in the 
National Guard of the United States, as provided in this act, and of those 
officers and warrant officers appointed as prescribed in sections 75 and 111 of 
this act, and of those persons duly enlisted in the National Guard of the United 
States and of the several States, Territories, and the District of Columbia who 
have taken and subscribed to the oath of enlistment prescribed in section 70 of 
this act. 


Men enlisting in the National Guard of the several States, Terri- 
tories, and the District of Columbia, and in the National Guard of the 
United States, are required to sign an enlistment contract and sub- 
scribe to the oath prescribed in section 70 of the National Defense Act, 
as amended. 32 U. S. C. 123 (Supp.). 

Section 2 of Public Resolution No. 96, approved August 27, 1940, 
54 Stat. 859, provides: 

All National Guard, Reserve, and retired personne] ordered into the active 
military service of the United States under the foregoing special authority, shall 
from the dates on which they are respectively required by such order to report 
for duty in such service, be subject to the respective laws and regulations relating 
to enlistments, reenlistments, employment, conduct, rights, and privileges, and 
discharge of such personnel in such service to the same extent in all particulars 


as if they had been ordered into such service under existing general statutory 
authorizations. 


Section 111 of the National Defense Act, as amended, 32 U.S. C. 81, 
provides that the organization of National Guard units existing at the 
time of the order into active Federal service shall be maintained in- 
tact insofar as practicable and that enlisted men of the National Guard 
while in the service of the United States shall receive the pay and allow- 
ances provided by law for enlisted men of the reserve forces when 
ordered to active duty. This section provides further that upon being 
relieved from active duty in the military service of the United States all 
individuals and units shall thereupon revert to their National Guard 
status. 

Section 9 of the act of June 10, 1922, 42 Stat. 629, provides, in perti- 
nent part— 

* * * On and after July 1, 1922, an enlistment allowance equal to $50, 
multiplied by the number of years served in the enlistment period from which he 
has last been discharged, shall be paid to every honorably discharged enlisted man 
of the first three grades who reenlists within a period of three months from the 
date of his discharge, and an enlistment allowance of $25, multiplied by the number 
of years served in the enlistment period from which he has last been discharged, 
shall be paid to every honorably discharged enlisted man of the other grades 


who reenlists within a period of three months from the date of his dis- 
charge. *- * *& 
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The act of June 10, 1922, 42 Stat. 625, was entitled “An act to read- 
just the pay and allowances of the commissioned and enlisted personnel 
of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, and Public Health Service.” That act was primarily a law 
applicable to the Regular Army and the other services mentioned in 
its title and where reserve components of those services were con- 
templated they were specifically provided for as in sections 3 and 14 
of the original act and section 20 as that section was amended by the 
act of July 2, 1926, 44 Stat. 782. The enlistment allowance authorized 
in section 9 of the act of June 10, 1922, is payable only upon a reenlist- 
ment following an enlistment in the regular service and is not payable 
on an original enlistment in the Regular Army following completion of 
an enlistment in a reserve component thereof. No question can arise in 
this respect where the National Guard organization is not in the actual 
service of the United States, and the only reason for the submission 
of the question is that in this case the entire one-year enlistment in the 
National Guard was while the organization was in the actual service 
of the United States. The provision for an enlistment allowance is an 
inducement for men to reenlist in the Regular Army from which honor- 
ably discharged and has no reference to service in the reserve compon- 
ents of such service. Members of the National Guard of the United 
States are in the active service of the United States only when ordered 
thereto in accordance with law and in time of peace they are admin- 
istered, armed, uniformed, equipped, and trained in their status as 
National Guard of the several States, Territories, and the District of 
Columbia, as otherwise provided in the National Defense Act, as 
amended. Reiter’s entry into the Regular Army, September 17, 1941, 
was not a reenlistment but was an original enlistment following dis- 
charge from service in the National Guard, and the fact, if it be a fact, 
that all of his service in the National Guard was while the organization 
of which he was a member was in the service of the United States does 
not constitute his enlistment in the Regular Army a reenlistment within 
the purpose and meaning of section 9 of the Joint Service Pay Act. 
You are not authorized to pay the voucher, which is retained in this 
office. 


(B-21873) 


BIDS—CONDITIONAL ACCEPTANCE SUBJECT TO EXECUTION OF 
FORMAL CONTRACT—STATUS AS BINDING CONTRACT 


A “letter of intent” advising a bidder that its bid “is conditionally accepted sub- 
ject to the execution of a formal contract by the Oivil Aeronautics Adminis- 
tration” did not result in a binding agreement 80 as to obligate the Govern- 
ment, upon its failure to execute a formal contract, to reimburse the bidder 
for expenses incurred toward the manufacture of the involved articles, and 





606 DECISIONS OF THE COMPTROLLER GENERAL 


the issuance to the bidder of a “preference rating certificate” is not a repre- 
sentation that a binding contract existed where the certificate indicated to the 
contrary. 


Comptroller General Warren to the Secretary of Commerce, December 22, 1941: 
There was received your letter of November 13, 1941, as follows: 


There are transmitted herewith for your consideration the following papers: 

(1) Bid of the Collins Radio Company, Cedar Rapids, Iowa, on our Proposal 
1109, for furnishing high frequency radio transmitters. 

(2) Letter of August 14 from the Civil Aeronautics Administration to Collins 
Radio Company conditionally accepting the bid. 

(3) A draft of the formal contract, with bond, unsigned by the Government. 

(4) A copy of preference rating certificate No. VG 89775. 

(5) A telegram of September 19 from the Civil Aeronautics Administration to 
Collins Radio Company. 

(6) A telegram and letter, each dated September 23, from the Collins Radio 
Company to Civil Aeronautics Administration. 

Collins Radio Company was the only bidder on this proposal. As indicated by 
the enclosures, the bid was conditionally accepted subject to the signing of the con- 
tract. The Civil Aeronautics Administration also furnished to the bidder a prefer- 
ence rating certificate to enable him to furnish the transmitters and secure the 
necessary materials for manufacturing purposes. The bidder has signed the con- 
tract and furnished bond, but the Government has not signed the contract and 
does not propose to do so because of a change in its requirements. 

This office has no reason to doubt the ability and willingness of the Collins 
Radio Company to furnish the materials called for in Proposal 1109. Further- 
more, at the time the bid was accepted the Civil Aeronautics Administration 
fully expected to enter into the contract, but used the usual form of acceptance 
which was intended to be conditional and intended not to obligate the Govern- 
ment until the contract was actually signed. After the contract had been signed 
by the Collins Radio Company and returned to this office, a condition arose under 
which the Government will have no need for the transmitters described in Pro- 
posal 1109, and in lieu thereof a different type of radio equipment will have to be 
purchased and installed. If we were to permit the contractor to proceed and 
furnish the transmitters, the Government would not only be purchasing equip- 
ment for which it now has no need but equipment which would cost considerably 
more than that which is now required. 

Collins Radio Company contends that a contract was created by the acceptance 
of the bid; that this was further confirmed by the issuance of the preference 
rating certificate; and that by this acceptance and certificate the bidder was 
authorized to proceed with the production of the transmitters and did incur 
considerable expense toward that end, prompt action being necessary in order to 
secure the manufacturing materials under the present emergency conditions. 

Preference rating certificates, in order to be authentic must be identified with 
a contract or order, but at the time the certificate was issued there was no 
contract or order number with which it could be identified. Therefore, the pro- 
posal number was given in the certificate and the letter of August 14 conditionally 
accepting the bid was referred to as a “letter of intent.” 

Your decision is respectfully requested as to whether, by the form of acceptance 
given and the issuance of a preference rating certificate, a contract was created 
obligating the Government. 

If it is your opinion that the Government has entered into a contract, it is 
proposed to terminate the contract and if a reasonable settlement can be agreed 
upon to enter into a supplemental agreement for the amount to be paid for work 
already performed, et cetera, in full and final settlement of all rights incident 
to or arising out of the original and supplemental contracts. 

The following facts are furnished in order that you may understand the neces- 
sity of abandoning the idea of purchasing the THQ transmitters, specified on 
Proposal 1109, in favor of units of a different design : 

At the time consideration was given to making award on Proposal 1109, the 
Civil Aeronautics Administration had based its conception of the equipment re- 
quirements for Alaska for the forthcoming year on information supplied by its 
Regional office at Anchorage. That information was of necessity compiled in 
great haste by that office. By the time the contract forms had been signed by the 
bidder a representative from the Regional office had arrived in Washington, 
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whereupon the Civil Aeronautics Administration engineers had an opportunity 
to discuss with him the requirements in greater detail. Asa result of these dis- 
cussions it appeared that the interests of the Government would be best served 
by not making award on Proposal 1109, for the following reasons— 

The THQ transmitter has a nominal output of 500 watts. The proposed expan- 
sion program for Alaska is predicated upon automatic reception and transmis- 
sion. In order to most successfully accomplish this automatic feature it is highly 
desirable that the highest practicable power be used. 

The THQ transmitters incorporate provision for A3 (voice) transmission. 
This feature is expensive and probably involves thirty percent of the cost of the 
unit. Since A3 transmissions will not be required of the equipment except in 
approximately seven instances, it appeared unwise to proceed with the purchase 
of modulators for all RF units. In the more powerful units which the Govern- 
ment now intends to buy this feature will be included in only seven units. 

The THQ equipment provides transmission on any one of ten pre-selected fre- 
quencies. It is, however, impossible to transmit simultaneously on two or more 
of these frequencies. If we have to use the THQ transmitters in order to pro- 
vide the necessary simultaneous operation of circuits emanating from any station 
it would be necessary to provide from two to five units of this type at the several 
stations in the expansion program. This would entail such a high equipment 
cost as to make it impossible for the Civil Aeronautics Administration to accom- 
plish the pro expansion program with the funds available. 

By using the type of transmitter which we now propose to purchase, only one 
would be required for each station, as each transmitter would be equipped with 
one rectifier and as many RF units as there are frequencies used at the station 
where the transmitter would be located. 

In other words, the use of units designed for the simultaneous operation of 
circuits will reduce the number of units required and greatly reduce the total 
cost of the equipment to be purchased, and at the same time provide equipment 
which will better serve the Government’s needs. 


It appears from the enclosures forwarded with your letter that pur- 
suant to invitation No. 1109, dated July 1, 1941, the Collins Radio Com- 
pany submitted a bid dated July 14, 1941, by which it agreed to fur- 
nish and deliver, f. o. b. common carrier, bidder’s shipping point, a 
total of 60 high-frequency radio transmitters, in accordance with 
attached specifications as modified, at a unit price of $4,890 each, plus 
such additional crystals as the Government might order prior to July 
1, 1942, at a price of $54 each. It was provided in Standard Proposal 
Conditions, attached to and made part of the invitation, in pertinent 
part, as follows: 

Performance Bond and Formal Oontract.—The successful bidder agrees that 
if his bid is accepted and the amount of the contract awarded to him exceeds 
$5,000.00, he will enter into a contract with the Government on Government 
Standard Form No. 32 and will furnish a performance bond on Standard Form 
No. 25 in an amount equal to 25 percent of the total contract price. 

By letter of August 14, 1941, from the Civil Aeronautics Administra- 
tion, the contractor was notified that award had been made to it under 
invitation No. 1109, which letter is as follows: 

Your bid on Proposal No. 1109 for furnishing sixty transmitters and twenty- 
four additional crystals is conditionally accepted subject to the execution of a 
formal contract by the Civil Aeronautics Administration. Your attention is in- 
vited to article 1 on page 2 of the contract form wherein it is stated that no addi- 
tional transmitters may be purchased under this contract. 

The contract and performance bond are inclosed herewith in quadruplicate. 
All copies should be executed by you and returned to this office within ten days. 

In the execution of the contract and bond your attention is invited to the 


instructions on page 6 of Forms Nos. 32 and 25. Care should be taken that the 
date of the bond is not prior to the date of the contract. 
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On August 28, 1941, preference-rating certificate No. VG-89775, 
covering the radio transmitters to be furnished, and signed on behalf 
of the Civil Aeronautics Administration by C. M. Estep, contract and 
service officer, was issued to the contractor. Said certificate stipu- 
lated, in pertinent part, that: 


1. Preference Rating A-1-O is hereby assigned to the item(s) described below 
ape by U.S. Sets io Contract No. *Proposal 1109 * * 


* + * * 

oLater of Stent Aug. 14, 1941. 

It appears further that the contractor executed and returned the 
formal contract and performance bond forms, which were trans- 
mitted to it with the letter of August 14, 1941, but, for the reasons 
stated in your letter of November 18, 1941, swpra, it was decided 
by the Government that the radio transmitters were not required ; 
and, accordingly, the formal contract was not executed by the Civil 
Aeronautics Administration. Moreover, by telegram dated Septem- 
ber 19, 1941, the Civil Aeronautics Administration notified the con- 
tractor that due to a change in Government requirements, the 
transmitters covered by proposal No. 1109 would not be needed, and 
that the formal contract which had been submitted by the contractor 
would not be accepted by the Government. By telegram of Sep- 
tember 23, 1941, and letter of the same date, the contractor protested 
the refusal of the Civil Aeronautics Administration to execute the 
formal contract, contending, in substance, that the letter of August 
14, 1941, constituted an expression of intent on the part of the Gov- 
ernment to purchase the radio transmitters, and, therefore, that a 
binding agreement was formed which the Government had no right 
to refuse to carry out. Also, the contractor urged that by the issu- 
ance of preference-rating certificate No. VG-89775, the Government 
represented that a valid contract for the purchase of the radio 
transmitters existed. Therefore, the contractor contended that in 
reliance on the letter of August 14, 1941, and the preference-rating 
certificate of August 28, 1941, it had a right to proceed with the 
manufacture of the radio transmitters even though the formal con- 
tract had not been executed by the Civil Aeronautics Administration. 

The rule appears to be established that, generally, the acceptance 
of a contractor’s offer or proposal by an authorized contracting officer 
of the Government results in the formation of a valid and binding 
contract between the parties even though it may be contemplated at 
the time that the negotiations between the parties are to be incorpo- 
rated subsequently into a formal written agreement. See Garfielde 
v. United States, 93 U.S, 242; United States v. New York and Porto 
Rico Steamship Company, 239 U. S. 88; United States v. Percell 
Envelope Company, 249 U. S. 313; American Smelting and Refining 
Company v. United States, 259 U. 8. 75; Waters v. United States, 75 
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Ct. Cls. 126, and 18 Comp. Gen. 54. However, it is equally well 
settled that in such event the acceptance of the contractor’s offer 
by the Government must be clear and unconditional; and it also 
must appear that both parties intended to make a binding agreement 
at the time of the acceptance of the contractor’s bid. See Rocky 
Brook Mills Company v. United States, 70 Ct. Cls. 646; United States 
v. P. J. Carlin Construction Oompany, et al. (C. C. A. 2d), 224 Fed. 
859; Elkhorn-Hazard Coal Company, et al. v. Kentucky River Coal 
Corporation (C. C. A. 6th), 20 F. (2d) 67, 70. 

In passing on the question as to whether parties to a contract, who 
reach an agreement by negotiating, are bound from the time an 
agreement as to terms is reached, or whether a binding agreement is 
not formed until the terms of the negotiations are reduced to a 
formal contract and signed by the parties, the court, in the case of 
Elkhorn-Hazard Coal Company, et al. v. Kentucky River Coal Cor- 
poration, supra, stated, at page 70, as follows: 

* * © Whether a contract results from an exchange of definite communica- 
tions, when a formal contract is intended later to be prepared and executed, 
is a question which has received much consideration. Whether one so results 
is mainly a question of intention. The law is well stated in Mississippi & 


Dominion Steamship Co. v. Swift, 86 Me. 248, 29 A. 1063, 41 Am. St. Rep. 545, 
553, as follows: 


“If the party sought to be charged intended to close a contract prior to the 
formal signing of a written draft, or if he signified such an intention to the 
other party, he will be bound by the contract actually made, though the signing 
of the written draft be omitted. If, on the other hand, such party neither had 
nor signified such an intention to close the contract until it wag fully expressed 
in a written instrument and attested by signatures, then he will not be bound 
until the signatures are afived. The expression of the idea may be attempted 
in other words: If the written draft is viewed by the parties merely as a con- 
venient memorial, or record of their previous contract, its absence does not 
affect the binding force of the contract; if, however, it is viewed as the con- 
summation of the negotiation, there is no contract until the written draft is 
finally signed. * * *” [Italics supplied.) 

Considering the facts in the present case in the light of the above 
principles, it appears that while the contractor was notified by an 
officer of the Civil Aeronautics Administration, in the letter of 
August 14, 1941, supra, that award had been made to it under invi- 
tation No. 1109, it cannot be said that the letter, in itself, was a clear 
and unconditional acceptance of the contractor’s bid so as to bind 
the Government in the matter from the date of the issuance of said 
letter. On the contrary, the letter of August 14, 1941, expressly 
advised the contractor that “Your bid on Proposal No. 1109 * * * 
is conditionally accepted subject to the execution of a formal con- 
tract by the Civil Aeronautics Administration.” In other words, 
the letter of August 14, 1941, expressly negatived any intent of the 
Government to be bound in the transaction by the issuance thereof 
and definitely put the contractor on notice that there would be no 
binding agreement between the parties until a formal contract had 
been executed by the Civil Aeronautics Administration, Hence, it 
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appears that the letter of August 14, 1941, was not an unconditional 
acceptance of the contractor’s bid nor can it be considered as evidenc- 
ing an intention on the part of the Civil Aeronautics Administra- 
tion to enter into a binding agreement at that time to purchase the 
radio transmitters from the contractor. 

Furthermore, it cannot be said that by the issuance of preference 
rating certificate No. VG-89775 on August 28, 1941, the Govern- 
ment considered that a binding contract to purchase the radio trans- 
mitters had been made between the parties as a result of the issuance 
of the letter of August 14, 1941. No reference was made in said 
certificate to any existing contract between the parties and, in the 
space provided in the preference rating certificate for the insertion 
of the applicable contract, it was expressly stipulated that the only 
agreement between the parties was proposal No. 1109 and the letter 
of August 14, 1941, which is specifically referred to as “Letter of 
Intent.” Therefore, the preference rating certificate shows clearly 
that, while at the time of its issuance the Government had intended 
to enter into a contract for the radio transmitters, the Civil Aero- 
nautics Administration considered that the contract had not been 
consummated, 

Accordingly, I have to advise that neither the issuance of the 
letter of August 14, 1941, nor of the preference rating certificate of 
August 28, 1941, resulted in the formation of a binding contract 
between the parties and, therefore, since no valid contract exists, 
there is no authority for entering into any agreement to reimburse 
the contractor for any work which may have been performed by it in 
connection with the matter. See Rocky Brook Mills Company v. 
United States, supra. 

The papers are returned herewith. 


(B-22344) 


TRAVELING EXPENSES—PRIVATE PARTIES CONFERRING WITH 
GOVERNMENT OFFICIALS—BASIS OF PAYMENT 


In the absence of express statutory authority therefor, experts in private life 

who are called to Washington by the Smithsonian Institution for consulta- 

tion and conference may not be paid a per diem in lieu of subsistence and 

other expenses, traveling expenses in such cases being reimbursable only 

upon an actual expense basis. Decision B-21165, November 8, 1941, 21 
mp. Gen. 409, distinguished. 


Comptroller General Warren to the Secretary, Smithsonian Institution, Decem- 
ber 22, 1941: 


I have your letter of December 4, 1941, as follows: 


Reference is made to your decision of November 3, 1941 (B-21165), addressed 
to Col. W. M. Dixon, F. D. U. S. Army, in which it is indicated that persons who 
are not officers or employees of the United States Government may be reimbursed 
for expenses of travel, without the application of the rules laid down in Govern- 
ment regulations for same. 
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In prosecution of the work of the various Governmental Bureaus under the 
Smithsonian Institution, it is frequently necessary to ask experts to come to 
Washington for consultation and conference. As these experts are unaccustomed 
to Governmental methods, permission is asked for them to be reimbursed for their 
actual transportation expenses to and from Washington, and that a per diem of 
from $5 to $10 a day, in lieu of subsistence and other expenses, be allowed, at the 
discretion of the Secretary of the Smithsonian, during the time of travel and 
while in Washington. 

The request for granting a larger per diem allowance is made for the reason 
that they are being asked to Washington for the benefit of the work under the 
Institution, and I feel that their per diem should approximate their hotel bills 
and meals while performing this service for the Government. 

The appropriations under which these expenditures will be made are as follows: 

Independent Offices Appropriation Act 1942, approved April 5, 1941 (page 28) 
which reads as follows: 


“SMITHSONIAN INSTITUTION 


“For expenses of the general administrative office; for the system of interna- 
tional exchanges between the United States and foreign countries; for continuing 
ethnological researches among the American Indians and the natives of Hawaii 
and the excavation and preservation of archeologic remains; for maintenance of 
the Astrophysical Observatory, including assistants, and making necessary ob- 
servations in high altitudes; for cases, furniture, fixtures, and appliances required 
for the exhibition and safekeeping of collections; and for administration of the 
National Collection of Fine Arts; including personal services, purchase of books 
of reference and periodicals, traveling expenses, including not exceeding $1,000 
for expenses of attendance at meetings concerned with the work of the Institution 
when specifically authorized by the Secretary of the Smithsonian Institution; 
uniforms for guards, supplies and equipment, preparation of manuscripts, draw- 
ings, and illustrations, supplying of heating, lighting, electrical, telegraphic, and 
telephone service, repairs and alterations of buildings, shops, sheds, and ap- 
proaches, and other necessary expenses, $386,260. 

“Preservation of collections: For continuing preservation, exhibition, and in- 
crease of collections from the surveying and exploring expeditions of the Gov- 
ernment, and from other sources, including personal services, traveling expenses, 
including not exceeding $1,500 for expenses of attendance at meetings concerned 
with the work of the National Museum when specifically authorized by the Secre- 
tary of the Smithsonian Institution, purchasing and supplying, repairing and 
cleaning of uniforms for guards and elevator conductors, postage stamps, and 
foreign postal cards, and all other necessary expenses and not exceeding $5,500 
for preparation of manuscripts, drawings, and illustrations for publications, and 
not exceeding $4,000 for purchase of books, pamphlets, and periodicals, $626,720.” 

Department of State Appropriation Act 1942, approved June 28, 1941 (page 14) 
which reads as follows: 


“COOPERATION WITH THE AMERICAN REPUBLICS 


“Salaries and expenses: For all expenses necessary to enable the Secretary of 
State to carry out the purposes of the Act entitled ‘An Act to Authorize the 
President to render closer and more effective the relationship between the Ameri- 
can Republics,’ approved August 9, 1939, and to supplement appropriations avail- 
able for carrying out other provisions of law authorizing related activities, includ- 
ing personal services in the District of Columbia ; not to exceed $70,000 for printing 
and binding; stenographic reporting, translating and other services by contract, 
without regard to section 3709 of the Revised Statutes (41 U. S. C. 5) ; expenses 
of attendance at meetings or conventions of societies and associations concerned 
with the furtherance of the purposes hereof, tuition, compensation, and monthly 
allowances while not in travel status, all to be fixed by the Secretary of State, and 
traveling expenses in the United States and abroad in accordance with the 
Standardized Government Travel Regulations and the act of June 3, 1926, as 
amended, of educational, professional, and artistic leaders, and professors, stu- 
dents, and internes, who are citizens of the United States or the other American 
republics; traveling expenses of members of advisory committees in accordance 
with section 2 of said act of August 9, 1939 (22 U. S. C. 249a) ; hire, maintenance, 
and operation of motor-propelled passenger-carrying vehicles; recording and 
sound-tracking of motion pictures; and purchase of books and periodicals, 
$600,300; and the Secretary of State is hereby authorized, subject to the approval 
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of the President, to transfer to other departments, agencies, and independent 
establishments of the Government for expenditure in the United States and in 
the other American republics not exceeding the following amounts, respectively: 
* * * §mithsonian Institution, $56,500.” 

The class of persons referred to in the second paragraph of your 
letter is understood to include only those persons who are not officers 
or employees of the United States but who are experts in private 
life who come to Washington upon the request of the Smithsonian 
Institution for consultation and conference. 

In the absence of express statutory authority, either in the appro- 
priation act or otherwise, appropriated funds may not be used for 
the payment of traveling expenses on a commutation basis, that is, 
a per diem in lieu of subsistence and other expenses, but such ex- 
penses must be reimbursed on an actual expense basis only. Com- 
pare 5 U. 8. C. 73. In that connection it was held in decision of 
September 13, 1935, 15 Comp. Gen. 206, as follows (quoting from 
the syllabus) : 

A commutation of actual subsistence expenses while traveling is never allow- 
able extept when authorized by statute. 

A person who performs travel for the purpose of consulting with the head 
of a department as to his qualifications, and who is later appointed, is not 
entitled to a pér diem allowance either in lett of subsistence or as salary, for 
the period from date of consultation to the date preceding the effective date of 
the appointment (3 Comp. Gen. 580 distingtiished). 

Also see 8 Comp. Gen. 465; 10 id. 475; 18 id. 680. Compare 21 Comp. 
Gen, 29. 

Since, as understood, the persons here involved are not officers or 
employees of the United States, they would not come within the 
terms of the Subsistence Expense Act of 1926, 44 Stat. 688, as 
amended by the act of June 30, 1932, 47 Stat. 405, which subsistence 
act is limited to “civilian officers and employees of the departments 
and establishments,” or within the provisions of the Standardized 
Government Travel Regulations, which are limited to “civilian officials 
and employees of the several executive departments and independent 
establishments.” See the answer to question 6, decision of October 
27, 1941, B-21014, 21 Comp. Gen. 377. The decision of November 3, 
1941, B-21165, 21 Comp. Gen. 409, to which you call attention, has 
no application to the instant matter for the reason that said decision 
gave consideration to an item in the appropriation act approved June 
18, 1940, 54 Stat. 350, specifically made “available for the payment 
of actual transportation expenses and not to exceed $10 per diem in 
lieu of subsistence and other expenses of persons serving while away 
from their home, without other compensation, in an advisory capacity 
to the Secretary of War.” No like provision is contained in either 
of the appropriation acts quoted in your letter. 

Referring to the appropriation item appearing in the Department 
of State appropriation act under the heading “Cooperation with the 
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American Republics,” last quoted in your letter, which authorizes the 
transfer of $56,500 to the Smithsonian Institution for carrying out 
the purposes of the act approved August 9, 1989, 53 Stat. 1290, it is 
provided in section 2 thereof (Title 22, section 249a, U. S. Code), as 
follows: 

The President is authorized to create such advisory committees as in his 
judgment may be of assistance in carrying out the undertakings of the Govern- 
ment under the treaties, resolutions, declarations, and recommendations re- 
ferred to, but no committee or member thereof shall be allowed any salary 
or other compensation for services: Provided, however, That they may, within 
the limits of appropriations made available therefor by the Congress, which 
appropriations are hereby authorized, be paid their actual transportation ex- 
penses and not to exceed $10 per diem in lieu of subsistence and other expenses 
while away from their homes in attendance upon meetings within the United 
States under instructions from the Secretary of State. 

The authority in that act for payment of a per diem in lieu of sub- 
sistence and other expenses not to exceed $10 is specifically made ap- 
plicable to members of the advisory committees created by the Presi- 
dent under the authority of the said act of August 9, 1989, but there is 
nothing in your letter to indicate that the referred-to experts are 
members of any advisory committee created by the President under 
the authority of said statute. 

Accordingly, in the absence of any ‘express statutory authority, 
either in the appropriation acts or in any other statute, you are not 


authorized to pay a per diem in lieu of subsistence and other expenses 
in any amount to such experts in private life who are called to Wash- 
ington by the Smithsonian Institution for consultation and confer- 
ence. In such situations their traveling expenses would be reimburs- 
able only upon an actual expense basis. 


(B-22606) 


OFFICERS AND EMPLOYEES—TRANSFERS BETWEEN DEPARTMENTS 
AND ESTABLISHMENTS—EXPENSES OF TRAVEL AND TRANSPORTA- 
TION OF HOUSEHOLD EFFECTS 


The authority in the act of May 31, 1941, to pay the traveling expenses of 
employees upon transfer from one official station to another may not be 
applied to authorize reimbursement of the traveling expenses of an employee 
on transfer from one department or agency to another, even though the 
transfer (separation and reappointment) was “in the nature of an involun- 
tary transfer,” and the same rule is applicable in applying the act of 
October 10, 1940, and the President’s regulations issued pursuant thereto, 
with respect to payment of the expenses of transporting the household 
effects of ah employee upon change of official station. 


Comptroller General Warren to the Coordinator of Information, Executive 
Office of the President, December 26, 1941: 
There has been considered your letter of November 25, 1941, as 
follows: 


Request is made for ruling from the General Accounting Office as to whether 
the attached voucher for reimbursement of expenses incident to the transpor- 
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tation of household goods of Duane B, Wilson may be properly paid by this 
office. The following facts are deemed pertinent in connection with this 
submittal : 

(a) Duane B. Wilson was appointed Special Assistant to the Liaison Officer, 
Captain James Roosevelt, Office of the Coordinator of Information, effective 
September 22, 1941. Prior to this appointment, Mr. Wilson was from July 
1938 until September 21, 1941, in the employ of the Farm Security Administra- 
tion in the position of Regional Information Specialist with headquarters in 
Denver, Colorado. 

(b) Negotiations for the transfer of Mr. Wilson from the Farm Security 
Administration to the Office of Coordinator of Information were begun about 
September 8, 1941. In view of the very great urgency of the situation and 
the need of this office for his services at the earliest practicable date, the 
Farm Security Administration arranged for him to terminate his work and 
to report to Washington on September 22. The transfer, despite the fact 
that it involved an increase in salary, was not made at Mr. Wilson’s request 
but was rather in the nature of an involuntary transfer, or to speak broadly, 
a drafting of Mr. Wilson’s services in the interest of utilizing his qualifications 
in a technical capacity affecting national defense. 

(c) Under the terms of the act, approved October 10, 1940, Public, 839, 
Seventy-sixth Congress, “expenses which now or hereafter may be authorized 
by law to be paid from Government funds for the packing, crating, drayage, 
and transportation of household goods and personal effects of civilian officers 
and employees of any of the executive departments or establishments of the 
United States when transferred from one official station to another for per- 
manent duty shall hereafter be allowed and paid, when specifically authorized 
and approved by the head of the department or establishment concerned, 
under such rules and regulations as may be prescribed by the President * * * 
provided that no part of such expenses shall be paid from Government funds 
where the transfer is made at the request | and primarily for the convenience 
or benefit of the officer or employee * * 

(da) The funds available to the ectubeaien of Information are made by 
allotment from the Emergency Fund for the President, contained in the 
Military Appropriation Act, 1941, and in accordance with the President’s letter 
of allocation are available for expenditure by the Coordinator of Information 
for general administrative expenses, etc, A copy of Allocation Letter No. 104. 
dated October 31, 1941, is attached. Likewise, the Emergency Fund for the 
President contained in the above referred to Appropriation Act is made avail- 
able for expenditure for any purpose authorized in the said Appropriation 
Act, which includes, among other things, an authorization for the payment 
of expenses for transportation of household goods, 

(e) The attached voucher has been prepared in accordance with the regula- 
tions issued by the President under the provisions of the Act of October 10, 
1940, referred to above (Executive Order 8588). 

(f) No decision of the Comptroller General has been found which bears 
directly upon the points herein raised. 

In connection with the foregoing submission, it must be pointed out that 
the time element involved in Mr. Wilson’s transfer was such as to cause him 
considerable inconvenience, and that his services were sought by this office 
on the basis of his qualifications. 


While your letter refers only to one voucher proposing reimburse- 
ment of expenses incurred incident to the transportation of household 
goods, that and another related voucher were transmitted for preaudit 
consideration on schedule No. 265 dated November 26, 1941. The one, 
No. 1030, proposes payment to Mr. Wilson of $77.75, including $56.50 
for mileage for use of his privately owned automobile for 1,695 miles 
at the rate of $0.0314 per mile, from Denver, Colo., to Washington, 
D. C., and $21.25 per diem in lieu of subsistence for 414 days’ travel 
time at the rate of $5 per day. The other voucher, No. 1031, proposes 
payment to Mr. Wilson of $511.91 as reimbursement of expenses in- 
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curred incident to the transportation of his household goods from 
Denver, Colo., to Silver Spring, Md., a suburb of Washington, D. C. 

The facts presented in this case clearly show that on September 21, 
1941, Duane B. Wilson was separated from the service of the Farm 
Security Administration, with headquarters at Denver, Colo., and was 
reappointed, effective September 22, 1941, as an employee in the Office 
of the Coordinator of Information, with headquarters at Washington, 
D. C., at an initial salary rate of $5,600 per annum, It is stated the 
employee received an increase in compensation upon his reappoint- 
ment. This personnel action was not a transfer from one official station 
to another within the same department or establishment of the Gov- 
ernment, within the meaning of the laws controlling the reimbursement 
of traveling expenses and for transportation of household goods upon 
permanent change of station. 

Section 301 of the Treasury Department Appropriation Act, 1942, 
upproved May 31, 1941, 55 Stat. 234, Public Law 88, provides as follows: 


Appropriations for the fiscal year 1942 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available, also, for expenses of travel performed by them on transfer from 
one official station to another when authorized by the head of the department 
or establishment concerned in the order directing such transfer: Provided, That 
such expenses shall not be allowed for any transfer effected for the convenience of 
any officer or employee. 


This statutory provision is in identical terms with provisions appear- 
ing in appropriation acts for prior fiscal years. The statute requires 
as a condition precedent to the payment of the travel expenses on 
transfer that the transfer of the employee be authorized by the head 
(singular) of the department or establishment concerned (singular). 
It is clear that this statutory authority is limited in its application to 
transfers from one official station to another within the same depart- 
ment or establishment of the Government, and may not be applied to 
authorize reimbursement of the traveling expenses of an employee on 
transfer from one department or agency of the Government to another, 
regardless of the fact that the transfer (separation and reappoint- 
ment) “was not made at Mr. Wilson’s request, but was rather in the 
nature of an involuntary transfer” (quoting from your letter). See 
13 Comp. Gen. 890; 17 id. 874. In other words, the Congress has not 
authorized reimbursement of the traveling expenses of an employee 
incurred incident (1) to a transfer between different departments 
or agencies of the Government, or (2) to a separation from one depart- 
ment and a concomitant reappointment in another department or 
agency. 

The act of October 10, 1940, 54 Stat. 1105, provides, in part, as follows: 


That expenses which now or hereafter may be authorized by law to be paid 
from _Government funds for the packing, crating, drayage, and transportation 
of household goods and personal effects of civilian officers and employees of any 
of the executive departments or establishments of the United States when trans- 


470350"—42—_41 








616 DECISIONS OF THE COMPTROLLER GENERAL 


ferred from one official station to another for permanent duty shall hereafter 
be allowed and paid, when specifically authorized or approved by the head of the 
department or establishment concerned, under such rules and regulations as may 
be prescribed by the President, * * *. 


Section 1 of the President’s regulations, issued under authority of 
this act (Executive Order No. 8588, dated November 7, 1940) provides 
as follows: 


When any civilian officer or employee of any of the executive departments or 
establishments of the United States, hereinafter called employee, is transferred 
from one official station to another for permanent duty and the payment of ex- 
penses of transportation of his household goods and other personal effects is 
authorized by law, such expenses, when specifically authorized or approved by 
the head of the department or establishment concerned, shall be allowed and paid 
in accordance with the provisions of these regulations. 


The conclusion hereinbefore stated that the acts of Congress au- 
thorizing reimbursement of traveling expenses upon permanent change 
of station is limited to travel between official stations within the same 
department or agency of the Government is required, also, in the appli- 
cation of the provisions of the act of October 10, 1940, and the Presi- 
dent’s regulations, supra, because said act is merely an authorization 
for the issuance by the President of uniform regulations for the trans- 
portation of household effects when the expense of such transportation 
is “authorized by law to be paid from Government funds.” 20 Comp. 
Gen. 421. 

The items here involved are proposed to be paid out of an allotment 
made by the President to the Coordinator of Information from the 
“Emergency, Fund for the President” under authority of the act of 
June 13, 1940 (54 Stat. 377), providing as follows: 


To enable the President, through the appropriate agencies of the Government, 
without reference to section 3709, Revised Statutes, to provide for emergencies 
affecting the national security and defense and for each and every purpose con- 
* nected therewith, including all of the objects and purposes specified under any 
appropriation available or to be made available to the War Department for the 
fiscal years 1940 and 1941; the furnishing of Government-owned facilities at pri- 
vately owned plants; the procurement and training of civilian personnel necessary 
in connection with the production of critical and essential items of equipment and 
material and the use or operation thereof; and the procurement of strategic and 
critical materials in accordance with the act of June 7, 1939, $66,000,000; to be 
immediately and continuously available until June 30, 1942; and, in addition, 
the President is authorized, through such agencies, on and after the enactment 
hereof, to enter into contracts for the same purposes to an amount not exceeding 
$66,000,000: Provided, That an account shall be kept of all expenditures made or 
authorized hereunder, and a report thereon shall be submitted to the Congress 
on or before June 30, 1942. 


In decision of November 19, 1940, 20 Comp. Gen. 267, 270, it was 
stated with regard to the “Emergency Fund for the President” pro- 
vided in the act of June 18, 1940, supra, as follows: 

This appropriation act does not provide for expenditure by the President in his 
discretion. Other than disregard of section 3709, Revised Statutes, there is 
nothing in the terms of the appropriation act authorizing disregard of Federal 
statutes and rules thereunder controlling the expenditure of appropriated funds. 

These payments are proposed to be made from an allotment made 
to the Coordinator of Information under authority of letter dated 
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October 31, 1941, from the President to the Secretary of the Treasury, 
reading as follows: 


In accordance with the provisions of the item “Emergency Fund for the Presi- 
dent,” contained in the Military Appropriation Act, 1941, approved June 13, 1940, 
I hereby make the following allocation: 

To the Coordinator of Information, from act of June 13, 1940, $600,000. 

To supplement Allocation No. 95 of $350,000 made on July 25, 1941, to the 
Coordinator of Information and to be expended by the Coordinator of In- 
formation for general administrative expenses at the seat of the Government 
and elsewhere determined to be necessary by the Coordinator incident to col- 
lecting and analyzing information and data bearing upon the national security, 
as prescribed in the order designating a Coordinator of Information, approved 
by the President July 11, 1941, including compensation of officers and em- 
ployees; special consultants, technical assistants; traveling expenses of members 
of the office, of officers and employees and persons called to Washington for 
consultation in connection with the work; printing and binding; rent; heat; 
light; telephone and telegraph service; transportation of things, office supplies 
and equipment; and all other necessary expenses. 

Please arrange for the necessary transfer of funds and advise the agency 
concerned, 


As there is no authority of law for payment of the items in question, 
and as there was no authority vested in the President under the act 
of June 18, 1940, to allocate funds to the Coordinator of Information 
for expenditure without regard to the Federal statutes and regula- 
tions controlling the payment of traveling expenses and reimburse- 
ment for transportation of household goods, and as the allocation of 
funds under which these payments are proposed to be made does not 
purport to authorize expenditures otherwise than in accordance with 
the controlling statutes and regulations, there is no alternative but 
to conclude that payment on the vouchers in question is not author- 
jzed. The vouchers will be returned, without certification for 
payment, through the usual preaudit channels. 


(B-22615) 


LEASES—TERMINATION AND EXECUTION OF NEW LEASE AT 
INCREASED RENTAL 


Where the Government’s lessor has terminated a lease by giving proper notice 
as provided in the lease, and the Government’s interest so requires, a new 
lease may be entered into with the lessor at an increased rental, even though 
the lease gave the Government the right of renewal from year to year, and 
the period for which the lease had-been last renewed has not yet expired. 
Decisions involving agreements to pay increased rental where the Govern- 
ment had a vested right to continue occupancy at the same or lower rental, 
distinguished. 


Comptroller General Warren to the Chairman, Railroad Retirement Board, 
December 27, 1941: 


I have your letter of December 17, 1941, as follows: 


The Railroad Retirement Board occupies the building known as 1840 14th 
Street, Northwest, containing approximately 30,500 square feet of net floor space 
under a lease and renewal thereof, copies of which are attached. On November 
hoe the lessor gave notice to the Commissioner of Public Buildings as 
follows : 

“In accordance with provision 12 of Lease No. WA 6 PB 244 bearing date 
of July 1, 1940, covering the building at 1840 14th Street NW., Washington, 
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D. C., the undersigned, as lessor, hereby gives notice of the termination of said 
lease, effective at midnight, February 28, 1942.” 

Since the date of the notice quoted, the Board, with the assistance of the 
Public Buildings Administration, has given attention to the problem of finding 
suitable space for the activities now conducted in this building. It has been 
unable to find suitable space available other than in the building now occupied. 
It has been ascertained that the Receiver for the 1840 14th Street, Northwest, 
premises would be willing to enter into a new lease beginning March 1, 1942, 
on terms identical to those in the present lease, except that no right of termi- 
nation would be reserved to the lessor, and the rental would be at the rate of 
$19,500 per year. It is our judgment that such a rental rate would be reasonable 
and would not be in excess of the amount which would have to be paid for 
other suitable space, if such space could be found. Accordingly, we are anxious 
that a new lease, on the terms and conditions indicated, be executed at the 
earliest feasible date. Not only would such an arrangement secure space at a 
reasonable and economical rental rate, but it would also avoid severe expenses 
and loss of time attendant upon vacating the premises. The execution of such 
a lease is, therefore, wholly in the interest of the Government. 

Question has been raised, however, whether the decision of July 31, 1922, 
reported in 2 Comp. Gen. 66, would indicate that there is no authority for 
the execution of the lease desired, It is our view that it does not. It is 
apparent that the decision referred to was a close one on the provisions of the 
lease therein involved, for, although as pointed out in the decision, a con- 
trary conclusion would have given little or no effect to the Government’s option 
to renew, it is equally true that the decision gives little effect to the lessor’s 
right of termination. It is respectfully suggested that the decision cannot 
tenably be extended to govern rights under leases in which the Government’s 
renewal option is expressed in terms to any degree narrower than those in 
the lease there under consideration. It will be noted that the Government’s 
option to renew under that lease was available “for such period and as often as 
said lessee may elect, so as to give said lessee continuous possession of said 
property, not extending, however, beyond August 31, 1924.” Under this pro- 
vision the right of renewal was available whenever the tenancy might other- 
wise have terminated and regardless of the cause of termination, whether 
expiration of the initial period or exercise of the lessor’s right of termination. 
It will be noted that in the lease under which we are occupying the pre- 
mises at 1840 14th Street, Northwest, the Government’s right of renewal, 
as expressed in paragraph 5, is in materially narrower terms; it is simply a 
right to renew from year to year and thus is not available when termination 
is effected by exercise of the right reserved to the lessor in paragraph 12. 
Accordingly, it is our view that the notice of November 27, 1941, operates ef- 
fectively to terminate the Government’s rights in the premises at midnight, 
February 28, 1942, and that a lease may be executed for any subsequent period 
upon reasonable terms and conditions without regard to the fact of occupancy 
under the current lease. 

We would appreciate being advised as soon as possible whether we are 
correct in the view that there is authority for the execution of a lease on the 
terms and conditions indicated. 


Paragraph 8 (h) of the “Instructions to be Observed in Executing 
Lease” (Standard Form No. 2 (revised) Government Lease), provides 
as follows: 

There shall be no deviation from this form without prior authorization 
by the Director of Procurement, except— 


* * ~ 7 * & * 

(h) Additional provisions, relating to particular subject matter mutually 
agreed upon, may be inserted, if not in conflict with the standard pro- 
visions, including a mutual right to terminate the lease upon a stated number 
of days’ notice, but to permit only the lessor so to terminate would be a 
deviation requiring approval as above provided. 


The lease here involved was entered into on behalf of the United 


States by the Acting Commissioner of Public Buildings, Public Build- 
ings Administration, Federal Works Agency, for the building at 1840 
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i4th Street NW., Washington, D. C., to be used as a warehouse for 
storage, files, and attendant personnel. Said lease provides for payment 
of an annual rental of $15,000 and is for the “entire building, together 
with all appurtenances thereunto belonging * * * situated on 
Lot 810 in Square 206 of the District of Columbia,” for “the term 
beginning July 1, 1940, and ending with June 30, 1941.” Under 
paragraph 5 of the lease the Government is granted the option of re- 
newing the lease from year to year at a rental of $15,000 per annum 
upon written notice 30 days before expiration of said lease or any 
renewal thereof provided that no renewal shall extend the period of 
occupancy beyond the 30th day of June 1943. As evidence of the 
fair market value of the leased premises it is stated on Standard Form 
1036, attached to the original lease on file in this office, that “The 
land and improvements are assessed at $158,360” and that “Based 
on the assessed value, the provisions of the Economy Act would allow 
an annual rental of $23,754.” 

Paragraph 12 of the lease provides as follows: 

The Government may terminate this lease by giving the lessor a written 
notice to take effect at the end of the month following the month in which the 
notice is given. The lessor may terminate this lease by giving the Govern- 
ment ninety days’ notice in writing. 

The accounting officers have held in numerous cases that as a 
matter of law a contracting officer of the Government is not authorized 
to execute a new lease or otherwise agree to pay increased 
rental for premises as to which the United States is entitled to renew 
the lease or continue occupancy at the same or a lower rental, or 
otherwise to modify contracts in which the United States has vested 
rights, except in the interest of the Government. 1 Comp. Gen. 
579; 2 id. 66; id. 812; 3 id. 595; 4 id. 339; id. 403; 5 id. 605; 6 id. 
255. 

However, in the case here presented the written lease fixes the obli- 
gations and rights of the parties and the terms and conditions of the 
tenancy. There is no ambiguity in the provisions of the lease. It 
is true that the lease provides for a renewal from year to year at the 
option of the Government with the further proviso that no renewal 
shall extend the occupancy beyond June 30, 1943, and that said lease 
was renewed for the fiscal year 1942 by written notice to the lessor 
from the contracting officer, thereby making it binding on the Gov- 
ernment for the fiscal year 1942 under the principles stated in Leiter 
v. United States, 271 U. S. 204, and Goodyear v. United States, 276 
U. S. 287. On the other hand, it is clear that, notwithstanding the 
renewal, the lease remained subject to the exercise of the right of 
termination by either party in the manner set forth in paragraph 12 
of the lease. The inclusion of such provision is specifically author- 
ized under paragraph 8 (A) of the “Instructions to be Observed in 
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Executing Lease,” quoted above. It confers substantia] enforceable 
rights on both of the leasing parties and, upon exercise of the termina- 
tion option by either party in the manner prescribed in paragraph 12 
of the lease, the Government’s right of occupancy thereunder termi- 
nates at the expiration of the period specified in the notice notwith- 
standing that the original term or any renewal thereof may not have 
expired and, upon such termination of the lease, the lessor is under 
no obligation to enter into a new lease or permit the Government to 
continue occupancy of the building at the rental stipulated in the 
current lease. In this connection, it has been held that where the right 
to exercise an option to terminate is fixed, as in the instant lease, the 
motive actuating its exercise is not material. 35 C.J. 1053. See also, 
Minamaz Gas Co. v. State ex rel. McCurdy, 170 N. E. 33, 36, where the 
court said : 

The defendant, however, by the fourth defense of its answer, attempted to 
‘set up an equitable defense against the plaintiff's technical legal right to eject. 
This appears to be in the nature of an estoppel having two phases: The first is 
that the commissioners terminated the lease because they thought it was il- 
legal, when it in fact was legal; and the second is because the lessee, relying on 
its lease, has made large expenditures in improving the property, and the county 
authorities have permitted it to do so without advising it that the lease would 
be canceled. The first defense is unsound, because one exercising a legal right 
is not bound to have a sound reason therefor; nor any reason at all. One’s 
motives, in doing what one has a right to do are not open to judicial inquiry. 
Hamilton, G & 0. Traction Oo. v. Parish, 67 Ohio St. 181, 189, 65 N. E. 1011, 60 
L. R. A. 531; Nicholson v. Franklin Brewing Co., 82 Ohio St. 94, 91 N. E. 991, 137 
Am. St. Rep. 764, 19 Ann. Cas. 699. The other defense likewise and for like 
reasons fails. The commissioners have elected to terminate the lease, and that 
power having been given them by the contract under which the lessee claims, the 
lessee cannot inquire into the motives leading to the termination of their tenure. 
They contracted with that possibility in mind and equity cannot interpose to 


prevent a party to a contract from pursuing his rights thereunder. The editor 
says in a note in Ann. Cas. 1916B, 307: 
“It is self-evident that when a party to a lease is given an option without re- 
’ striction to terminate the lease or a right to terminate it on the happening of a 
contingency, he may exercise the option without restriction in the one case, or in 
the other on the happening of the contingency. * * * It seems that the motive 
inducing a party to a lease to exercise an option to terminate it cannot be inquired 
into.” 


Under the lessor’s notice of November 27, 1941, quoted in your 
letter, it appears that the lease will terminate at midnight, February 
28, 1942, and all rights of the Government arising under the lease ex- 
pire as of that date except those incidental to the right to remove its 
property. In such circumstances, it is manifest that the Government 
has no legal right to continue occupancy of the promises thereafter 
except under such terms and conditions as otherwise may be agreed 
upon between the leasing parties. 

Accordingly, you are advised that if the space in the building is 
required for the activities of the Railroad Retirement Board or any 
other governmental department or agency after the termination of 
the current lease pursuant to the right vested in the lessor under para- 
graph 12 and it is found to be in the interest of Government to enter 
into a new lease for said building at the increased rental instead of 
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leasing any other space available in the District of Columbia or nearby 
vicinity there would appear to be no legal objection to the Commis- 
sioner of Public Buildings, Public Buildings Administration, Federal 
Works Agency, entering into a new lease for the building at an an- 
nual rental of $19,500, and otherwise upon the terms and conditions 
as stated in the second paragraph of your letter. 


(B-22508) 


LEAVES OF ABSENCE—ANNUAL—PER ANNUM EMPLOYEES ON 
39-HOUR 5-DAY WORK WEEK 


Where there has been administratively established a 5-day 39-hour week—Monday 
through Friday—for per annum field employees who formerly worked 39 
hours per week—Monday through Saturday—Saturday is thus established as 
a nonwork day by “administrative order” requiring its exclusion in the 
charging of leave, and, therefore, such employee should be charged with only 
5 days of annual leave for a week’s absence and not for 54% days, as was 
required under the former workweek. 


Comptroller General Warren to the Secretary of War, December 31, 1941: 

By second indorsement, dated December 8, 1941, you forwarded here 
for consideration letter dated October 28, 1941, from Lt. Col. F. J. 
Keelty, Finance Department, U. S. Army, requesting decision on a 
matter therein presented, as follows: 


1. For reasong hereinafter stated, your advance decision is requested, under 
authority of the act of July 31, 1894 (28 Stat. 207, 208), as to which one of the 
two vouchers hereto attached, both stated in favor of Albert J. Fedalei, one in 
the net sum of $649.50 and the other in the net sum of $743.06, and both purporting 
to cover the money value of commuted leave due Mr. Fedalei on his entrance into 
military service on May 2, 1941, and the leave deemed to have accrued on such 
leave after said date, should be paid under authority of the Act of August 1, 1941 
(Public, #202, 77th Congress). It is realized that submitting two alternative 
vouchers is most unusual, but it is hoped that the facts as hereinafter stated 
will warrant such procedure, particularly since the form of voucher used does 
not provide for a signature by the payee. The vouchers are in agreement as to 
the amount of leave that had accrued to Mr. Fedalei at the time of his entrance 
into military service, which amount is stated thereon as 53 days, 2 hours, and 24 
minutes, but otherwise they differ materially as to the manner of computing the 
leave and the amount thereof. These vouchers are before me as a disbursing 
officer of the United States, and I am in doubt as to which voucher is the correct 
one to pay. Mr, Fedalei, now on active duty as a major in the Finance Depart- 
ment of the Army, is of the opinion that he is entitled to the larger net sum of 
$743.06, whereas the undersigned is in doubt as to whether any net payment in 
excess of $649.50, the amount shown on the other voucher, is correct. Inasmuch 
as the vouchers relate to leave accrued by Mr. Fedalei while a civilian employee 
of this office, they are for administrative certification by the undersigned on the 
reverse side thereof, but by reason of my doubt, I have not certified either of 
them, desiring to wait until your decision shal] have been rendered, which it is 
hoped that you will be willing to do without the certification on the vouchers. 

2. The facts giving rise to my doubt are stated hereinafter as briefly as may be 
under the circumstances, but to enable you to assign the proper importance or 
value to each fact as it is set out, it is stated that the general question underlying 
my doubt is as follows: Should per annum employees of this office who, for many 
years, have worked 39 hours per week, first on the basis of five 7-hour days with 
4 hours on Saturday, with a charge of 544 days’ leave for one full week's author- 
ized absence, and later on the basis of four 8-hour days and one 7-hour day per 
week, with no work on Saturday, continue to be charged for leave purposes while 
on the later basis with 54 seven-hour days per week for one week’s authorized 
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absence, or should such employees, during the period of Mr. Fedalei’s claim, be 
considered to have been working on a five-day week, requiring only a charge of 
tive days against leave for a week’s authorized absence, although still required 
to work 39 hours per week? If it was correct to charge such per annum em- 
ployees with only five days against their leave to cover one full week’s absence, 
then the sum which Major Fedalei considers correct, $743.06, is for payment, 
whereas if, during the period of his claim, they were to be regarded as ‘still 
39-hour-per-week employees, regardless of the fact that as a matter of admin- 
istrative convenience, and by the use of days of different length, the 39 hours 
per week were put in in the first five work days, and they are still to be charged 
against leave with 5% seven-hour days for one week’s absence, then the lesser 
amount of $649.50 is payable. Incidentally, the computations under the $649.50 
voucher, made by this office, involve no charge against leave for Sundays or 
holidays, and include full payment for such days. 

8. For many years prior to August 3, 1934, the civilian personnel of the 
Finance Office, U. S. Army, Philadelphia, worked a 39-hour week, 7 hours on 
each of the first five days of the week, and 4 hours on Saturday. When any 
personnel took, say, a week’s leave, they were charged with 5% days. Prior 
to July 31, 1934, and for several years thereafter, the Finance Office, U. S. Army, 
in this city, was located within the compound of the Philadelphia Quartermaster 
Depot; in fact, in July 1934, and for a considerable period thereafter, it occu- 
pied space in the Administration Building of that Depot. In July 1934, the 
Commanding Officer of the Philadelphia Quartermaster Depot, for reasons 
which he deemed sufficient, requested authority to put the per diem employees of 
that Depot on a five-day, 40-hour week, with no work on Saturdays, and this 
authority was granted by the War Department. The Depot then realized that, 
with respect to its relatively few per annum employees—that is, few when con- 
sidered in connection with its per diem employees—it was a waste of heat, light, 
water, and general caretaking to keep the per annum employees working on 
Saturday mornings, and, accordingly, permission was procured from the War 
Department to eliminate work by per annum employees on Saturday morning. 
Accordingly, Depot Order #26 of July 80, 1934, was issued, in which it was 
stated that, effective July 30, 1934, the Secretary of War directed (July 25, 
1934) that that Depot would operate on a five-day, 40-hour week basis, under 
the provisions of Section 23, Public 141, 73d Congress, and subsequent interpre- 
tations of the Comptroller General, except that employees who now (then) 
work “on a 39-hour week, 7 hours on five days and 4 hours on 1 day, will work 
8 hours on four days and 7 hours on one day.” [Italics supplied.] It will be 
seen that in this Depot Order, there is no establishment of a five-day week for 
per annum employees working 39 hours per week, but only a direction as to how 
the 39 hours’ work would be performed without working on Saturdays. 

4. The finance officer then in charge of this office took up with the Chief of 
Finance on July 31, 1934, the question of hours of labor for his employees—all 
of them being per annum employees—and after referring to the new order with 
respect to office hours that had been put into effect by the Quartermaster Depot 
in whose compound his office was serving, he requested that authority be given 
him to put into effect the “five-day week” for the personnel of his office so that 
the hours of labor would be identical for both offices. This is the first reference 
in the record to a five-day week for per annum employees, and since it was 
coupled with the statement that the purpose thereof was that the hours of labor 
for the finance office would be the same as the hours of labor of the per annum 
employees of the Quartermaster Depot, it would appear that this request by the 
finance officer might reasonably be construed with reference to the order that 
had been issued by the Depot, in which no mention of a five-day week had been 
made with respect to per annum employees, but only a new procedure for obtaining 
39 hours’ work each week from such employees. 

5. On August 3, 1934, the chief of finance wired the finance officer in Phila- 
delphia as follows: “Your recommendation July 31 that your office operate on 
five days a week consisting of 39 hours from Monday to Friday being approved 
this date.” [Italics supplied.] 

6. The foregoing statements constitute the only authority found for the non- 
work status on Saturday mornings of the 39-hour-per-week-per-annum employees 
of the Finance Office at Philadelphia; and the practice of working 8 hours on 
each of the first four working days of the week and 7 hours on the fifth (Fri- 
day) continued during the period of Major Fedalei’s claim. 

7. On June 5, 1986, War Department Circular #34 was issued, which quoted 
certain excerpts from the Act of March 14, 1936, entitled “An Act to Provide 
for Vacations for Government Employees and for other Purposes,” and certain 
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groupings of employees by the Civil Service Commission, as required by law. 
In designating the groups hereinafter indicated, the Civil Service Commission 
recommended the adoption of standard hours of labor where not inconsistent 
with law. The groups of employees named by the Civil Service Commission, 
as shown from the following direct quotation from the Order, were as follows: 

“Employee Group 1. Duty of 7 hours per day with 39 hours per week. 

“Employee Group 2. Duty of 8 hours per day with 40 or 44 hours per week. 

“Employee Group 3. Duty of an average of 8 hours per day or an average of 
44 ans week with the enforcement of this average spread over a 3 months’ 
peri em 

In Employee Group 1 were included by the Civil Service Commission in the 
same circular “Office workers in general,’ and in paragraph 4 of the same 
circular, the War Department “approves of the foregoing schedules and recom- 
mendations of the Civil Service Commission and hereby adopts them as its hours 
of labor regulations required by the Act above quoted, to be enforced uniformly 
everywhere beginning July 1, 1936,” with a certain proviso not here material. 
The War Department circular also provided in paragraph 5 of section 1 thereof 
that any departure from the foregoing schedule would be made only with the 
approval of the Secretary of War, and that recommendations therefor should 
include a full and convincing statement of the reasons. It is also for noting 
that the act of March 14, 1936, above cited provides in section 2 thereof that 
“all employees, temporary or permanent, in all departments * * * ghall 
receive like treatment as nearly as may be practicable.” Nothing has been 
found of record to show that the matter of office hours of this office was ever 
poy up with the War Department as provided in section 5 of the circular 

ust cited. 

8. It would appear that notwithstanding the provision requiring 39 hours 
work per week of the employees of this office, the practice was early established 
by the personnel branch of this office after July 31, 1934, of charging only 
5 days leave for a week’s absence, instead of 54/7 days, although the practice 
as disclosed by the time cards of this office has not been uniform. However, 
in a decision of the Comptroller General of the United States (17 Comp. Gen. 
906, April 18, 1938), it was held in effect that nonwork days fixed by adminis- 
trative authority only were neither Sundays nor holidays within the meaning 
of the act of March 14, 1936, excusing the charging of leave for such Sundays 
and holidays; and after that decision, it appears that the practice was renewed 
of charging 5 4/7 days for one week’s absence on leave. 

9. However, an act of March 2, 1940, provided that the days of annual leave 
with pay provided for in the act of March 14, 1936, should mean days upon 
which employees would otherwise work and receive pay, and should be exclusive 
of Sundays, which do not occur within a regular tour of duty, holidays, and 
all nonwork days established by statute or by executive or administrative 
order. 

10. Since the passage of that act, it appears that the Philadelphia Quarter- 
master Depot and the Personnel Division of the Office of the Finance Officer, 
U. S. Army, have followed the practice of charging per annum employees only 
five days’ leave for one week’s full absence. 

11. The doubt in my mind is whether, looking at the substance and not the 
form, the 39 hour per week employees of the Finance Office, U. S. Army, are 
not still to be regarded within the period of Major Fedalei’s claim as working 
5 4/7 seven-hour days per week, and no five day week be deemed to exist for 
leave purposes, notwithstanding the fact that, purely as a matter of convenience, 
and by working 5 days of different lengths, the required 39 hours per week 
were actually served in 5 days with no work on Saturday. 

12. A copy of the work sheet upon which the voucher for the lesser amount 
was computed as to leave, and also a copy of the work sheet upon which the 
payment was computed on that voucher, are herewith inclosed. 


The act of August 1, 1941, Public Law 202, 55 Stat. 616, provides 
as follows: 


That employees of the United States Government, its Territories, or posses- 
sions, or the District of Columbia (including employees of any corporation 
created under authority of an act of Congress which is either wholly controlled 
or wholly owned by the United States Government, or any corporation, all the 
stock of which is owned or controlled by the United States Government, or 
any department, agency, or establishment thereof, whether or not the employees 
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‘ 


thereof are paid from funds appropriated by Congress), who have heretofore 
or who may hereafter be ordered to active duty with the military or naval 
forces of the United States shall be entitled to receive, in addition to their 
military pay, compensation in their civilian positions covering their accumulated 
or current accrued leave or to elect to have such leave remain to their credit 
until their return from active military or naval service. 


In decision of September 13, 1941, 21 Comp. Gen. 210, 214, it was 
held as follows: 


Referring to paragraph numbered 5, the accrued annual leave payment author- 
ized by the act of August 1, 1941, appears properly for computing upon the 
same basis as though the employees remain in the service on a duty status in 
their civilian positions, with credit for Sundays and other nonwork days al- 
lowed. In other words, the computation should be upon the same basis as 


though the leave had been taken for the period covered thereby without entering 
the military service. 


See, also, 21 Comp. Gen. 258. 
During the period over which the annual leave of Albert J. Fedalei 


should be computed, there was in force the act of March 2, 1940, 54 
Stat. 38, providing as follows: 


That the days of annual leave with pay provided for in the act of March 14, 
1936 (49 Stat. 1161), and the days of sick leave with pay provided for in the 
act of March 14, 1936 (49 Stat. 1162), shall mean days upon which employees 
would otherwise work and receive pay, and shall be exclusive of Sundays 
which do not occur within a regular tour of duty, holidays, and all nonwork 


days established by Federal statute or by Executive or administrative order. 
[Italics supplied. ] 


In decision of September 21, 1940, 20 Comp. Gen. 170, 171, it was 
stated : 


The rule applicable in answering the questions presented is fully stated in the 
decision of December 17, 1936, 16 Comp. Gen. 600 (not 660), quoted in your letter. 
There is nothing in the act of March 2, 1940, 54 Stat. 38, or in the annual and 
sick-leave regulations as amended by Executive Orders Nos. 8384 and 8385, dated 
March 29, 1940, to justify or authorize any change in the rule. That is, the 
annual and sick-leave acts of March 14, 1986, 49 Stat. 1161 and 1162, clearly 
authorize the granting of annual and sick leave of absence on the basis of the 
-day only, not on the basis of the hour or the week. The act of March 2, 1940, 
simply defines the word “day” as used in the prior leave acts. 


The referred-to rule stated in decision of December 17, 1936, 16 
Comp. Gen. 600, is as follows (quoting from the syllabus) : 

Where the weekly tour of duty of employees of the Government Printing Office 
subject to the forty-hour week law is changed, for administrative reasons, from 
5 days of 8 hours each, Monday to Friday, inclusive, to 5 days of 7 hours each, 
Monday to Friday, inclusive, and 5 hours on Saturday, annual and sick leave, 
both current and advanced, should be charged on a basis of the length of the 
work day in force when the leave is taken, a full work day’s absence, regardless 
of the number of work hours constituting the day, to be computed as one day's 
leave, a partial day as a fraction of a day, the denominator of which is the 


total number of work hours constituting the day, and the numerator the number 
of work hours’ absence thereon. 


The facts here presented show that the administrative office had es- 
tablished a 5-day week—Monday to Friday, inclusive—for the em- 
ployee in question during the period covered by his claim for payment 
for annual leave. Thus, Saturday was established as a nonwork day 
by an “administrative order” (quoting from the act of March 2, 1940, 
supra). Such administrative action as to field employees is legal and 
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proper regardless of the basis upon which compensation is paid, in- 
cluding per annum employees. See 17 Comp. Gen. 192; id. 564. The 
fact that different workdays during the 5-day week may vary as to 
length, and the number of hours’ work during the week remain at 39 
after the establishment of the 5-day week, is immaterial—annual leave 
being computed on the basis of the day, not on the basis of the hour or 
week. ; 

Accordingly, the amount properly for payment for the period of 
leave in the case here involved should be computed by charging the 
employee with only 5 days for each week of leave; that is, by exclud- 
ing from the computation all Saturdays (nonwork days administra- 
tively established), Sundays, and holidays. Thus, payment on the 
voucher in the amount of $743.06, after being administratively certi- 
fied, is authorized, if otherwise correct. The papers are returned 
herewith. 


(B-22500) 


CONTRACTS—NATIONAL DEFENSE ACTIVITIES AS EXCUSING 
NONPERFORMANCE 


A Government contractor may not be relieved of its liability to pay excess cost 
resulting from its default because changed conditions brought about by 
the general activities of the Government—as distinguished from acts directed 
particularly against the contractor—under the national defense program 
made it difficult to procure materials, or because the contracting agency 
failed to furnish a preference rating order entitling the contractor to pri- 
ority in obtaining materials. 


Comptroller General Warren to the Secretary of Agriculture, January 2, 1942: 
I have your letter of December 10, 1941, as follows: 


Under date of May 13, 1941, acceptance was made of bid submitted by the 
Thwing-Albert Instrument Company, 3339 Lancaster Avenue, Philadelphia. 
Pennsylvania, for furnishing one Indicating Control Pyrometer to the Bureau 
of Plant Industry of this Department at a cost of $139.95 (1%—10 days), f. o. b. 
delivered, under bid transaction U. S. D. A. 2322-41. Reg. 99493-P, dated May 
22, 1941, was issued to cover this proposed procurement. 

The successful bidder in this case specified a delivery date of thirty calendar 
days after receipt of official order. After receipt of the order the firm, in letter 
dated June 10, 1941, returned this purchase order advising that due to changing 
conditions and also to the many national defense contracts received by them 
from the War and Navy Departments, carrying high priority ratings, they could 
not make delivery within the time specified in their bid and suggested that we 
make the procurement elsewhere. At the time our order was placed the Office 
of Production Management had not issued their Preference Rating Order No. 

-P-43, granting an A-2 priority rating, to research laboratories supplies and 
equipment. In replying to the firm, under date of June 13, 1941, we requested 
that they furnish evidence of defense contracts which prevented them from per- 
forming in accordance with their contract with this Department and returned 
our original purchase order to the contractor. Under date of June 18, 1941, the 
firm again wrote returning our purchase order, setting forth evidence of receipt 
of national defense orders carrying high priority ratings. In their letter the 
firm stated that the situation had become so difficult they could not even furnish 
an approximate shipping date. They again suggested that we obtain this equip- 
ment elsewhere. 

As the work for which this equipment was being obtained could not be held 
up indefinitely, the order on the Thwing-Albert Instrument Company was can- 
celled and an open market order, Reg. 821—P, dated August 8, 1941, was placed 
with The Bristol Company, Waterbury, Connecticut, calling for the same equip- 
ment at a cost of $159.50 (1%—10 days) f. o. b. delivered. Prior to drawing 





626 DECISIONS OF THE COMPTROLLER GENERAL 


order, we advised the Bristol Company that the equipment would be used for 
nondefense purposes and we would, therefore, be unable to furnish a priority 
rating. Despite this fact, the firm stated in letter dated July 28, 1941, that de- 
livery could be made within five to six weeks. However, on September 11, 1941, 
the Bristol Company advised that they were planning to make shipment without 
a preference rating but in order for them to specify a definite date of shipment 
a preference rating certificate would be necessary. In order to facilitate delivery 
the Bristol Company was furnished with Preference Rating Order No. P-43, Serial 
No. 1, in line with order of the Office of Production Management, Priorities 
Division, dated August 28, 1941, granting such preference rating order to equip- 
ment needed by research laboratories, as the work to be performed with the 
equipment in question was of a research laboratory nature. 

From the foregoing, it would appear that the original contractor, Thwing- 
Albert Instrument Company, was prevented from performing in accordance with 
its contract due to national defense contracts carrying high priority ratings. 
In view of this, and the further fact that at the time our origina] order was 
placed with the Thwing-Albert Instrument Company this Department could not 
furnish a preference rating order, decision is requested as to whether the Thwing- 
Albert Instrument Company should be assessed with the excess cost of $19.35 
occasioned the Government by their failure to perform in accordance with their 
original contract. 


The letter of June 10, 1941, from the Thwing-Albert Instrument 
Co., is as follows: 


Subject: Invitation U. S. D. A. 2322-41 
Opening date April 29, 1941 
Requisition No. 99498 (P) 


We received your order for one indicating control pyrometer on which we bid 
under the above number and the reason we have not acknowledged it sooner is 
because we have encountered certain difficulties in filling your order which, unfor- 
tunately we have not been able to overcome. 

First of all the rapidly changing situation existing at this time has changed 
conditions in our plant between the time we bid on this and the time the order 
was received from you to such an extent that, even if we had all the materials 
to fill your order, it would take months to do so. We have received so many 
national defense contracts from the Army and Navy with high priorities and 
the items covered by these are required so urgently that we have practically 
laid everything else aside. 

Another thing, what stock of materials we have on hand has been absorbed so 
rapidly that it becomes very difficult indeed to obtain supplies even with high 
priority ratings and for the above reasons we feel that we would delay this so 
much that it would inconvenience your Department ‘considerably. 

For this reason, rather than undertake to fill your order by a certain time and 
then drag this out indefinitely, we feel that it is our duty to tell you so before 
hand so that if you can possibly place this order to your best advantage else- 
where, without waiting indefinitely for the instrument, you will have an 
opportunity to do so. 

We regret very much that we have to take this step but we are doing it in the 
interest of your Department rather than our own interest. 

We are returning your order herewith so that you may take whatever steps 
are necessary in the interest of this job. 


The Thwing-Albert Instrument Co.’s letter of June 18, 1941, is as 
follows: 


This will acknowledge receipt of your letter of June 13th regarding your 
Requisition No. 99493 (P) and containing comments on our letter dated June 
10th regarding this. r 

We have tried to explain this to you in our previous letter just as carefully 
as possible so that you might take whatever steps are necessary to procure this 
instrument as quickly as possible from some other source. 

This company, aside from its line of pyrometers, cooperates with the Navy 
Department and the Army Air Corps in designing and building various instru- 
ments, many of which are of a special nature. For example, one of the very 
important jobs We have now is the development of an accelerometer tester for 
the Army Air Corps of a special nature which is very urgently required. Another 
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important job of a special nature is that which we have from the Naval Aircraft 
Factory on a calomel-electrode unit instrument assembly for testing surface 
conditions of aluminum which carries an A—1-—c priority rating. 

Another important job is for 40 testers which we are building for the Naval 
Aircraft Factory which are urgently required for testing airplane thermometers. 

Then again we have an important job from the Naval Aircraft Factory for 
25 specially built tensiometers for determining the tension in aircraft cables 
which are very urgently required. 

Among the other orders which we have are: 

U. S. Army Air Corps, 1,100 tensiometers, Priority rating A—1-b. 

U. S. Navy Department, Airplane Thermometer Leads, Priority Rating 
A-1-¢. 

U. S. Navy Department, Pelorus Drift Sight Optical Heads and Pelorus 
Drift Sight Recording Bases, Priority Rating A-1-b. 

Consolidated Aircraft Corp., testing instruments, Priority Rating A-—1-b. 

We have given you a list of only the larger orders which we have and those 
enumerated above total more than $100,000. Besides these we have numerous 
other small orders having high priority ratings not only for the Government 
but from various aircraft manufacturing companies and others who are supply- 
ing materials to the Government, so that you can see we have quite an elaborate 
program here. 

The way the situation is right now, it is very difficult to obtain materials 
even for those orders which have high priority ratings and practically impos- 
sible for those without priority ratings. It is unfortunate that we lack certain 
parts which are necessary to supply the instrument which you have on order 
as this aggravates the condition considerably. 

We believe it only fair to tell you that it will be extremely difficult for us 
to supply you with this temperature controller and we are in a position now 
where we cannot even tell you approximately how long it would take to do so. 

For this reason we believe that it will be to your best advantage if you will 
place this order with another pyrometer manufacturer who is not so busy 
supplying so many special items to the Government at the present time, such 
as we make. 


We are sure that you will agree with us that this is the best thing for you 
to do and we accordingly return your requisition. 


It long has been established that the United States, as a contractor, 
“cannot be held liable for the obstruction of performance of a par- 
ticular contract resulting from its public and general acts as a sov- 
ereign.” Horowitz v. United States, 267 U. S. 458; 19 Comp. Gen. 
903, 906. As an example of the application of this rule, see Maxwell 
v. United States, 3 F. (2d) 906, affirmed 271 U. S, 647 (memoran- 
dum), holding the defendant liable for the excess cost incurred by 
the Government as a result of his failure to complete a contract 
for the construction of a post-office building, notwithstanding per- 
formance of the contract may have been hampered and rendered un- 
profitable by the Government’s wartime activities in conscripting 
manpower for military service, in raising the rates of wages on 
Government contracts in the vicinity, and in granting to others pri- 
ority orders which made it difficult or impossible for the contractor 
to obtain timely delivery of necessary materials. To the same effect 
is United States v. Warren Transportation Company, 7 F. (2d) 161, 
holding the defendant company liable to the United States for de- 
murrage accrued under a charter party, although the demurrage 
accrued as a result of delay by an agency of the Government in 
issuing a new permit, or priority order, for the loading of coal, to 
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replace a permit which had been issued to the defendant prior to 
the making of the charter party, but which had been revoked by 
said agency during the life of the charter party. Cf. 19 Comp. Gen. 
560; ibid, 965. 

It will be apparent from the foregoing that the Thwing-Albert 
Instrument Co. may not be relieved of liability to pay the excess 
cost resulting from its default upon the basis of its contention 
that changed conditions brought about by the general activities of 
the Government made it difficult to procure materials, or because 
your Department failed to furnish a preference rating order which 
would have entitled the company to priority in obtaining materials. 
Of course, acts of the Government directed particularly against this 
contractor, as distinguished from acts affecting contractors generally, 
would afford grounds for relief. See United States v. Warren Trans- 
portation Company, supra, and cases there cited at page 163 of 7 F. 
(2d). See, also, the discussion of United States v. Peck, 102 U. S. 64, 
in Maxwell v. United States, supra. However, I do not understand 
from the company’s letters that the Government directly prevented 
performance under the accepted bid. While the company states 
that it had “practically laid everything else aside” to work on defense 
contracts, it does not appear that the Government demanded perform- 
ance of such contracts to the exclusion of work on binding contracts 
voluntarily made by the company for furnishing articles either for 
private parties or for nondefense activities of the Government. Fur- 
thermore, the company’s letters do not establish that the defense 
contracts described therein were not either in existence or under 
consideration at the time of the submission of its bid for the con- 
_ tract here involved, or that the conditions which it recites could not 
reasonably have been anticipated at that time. 

The papers transmitted with your letter do not include any of 
the bid documents involved in the original contract, and the record 
does not indicate the procedure followed in the cancellation of the 
company’s order. It is noted, however, that the company does not 
deny the validity of the contract, nor does it refer to any provision 
thereof which might relieve it from excess costs incurred as a result 
of its default. I assume that nothing was done in connection with 
the cancellation of the order which would mitigate against the Gov- 
ernment’s right to regard the contract as being in full force and 
effect. I assume, also, that the instrument purchased from the Bris- 
tol Company is substantially the same as that which the Thwing- 
Albert Instrument Co. agreed to furnish under its accepted bid. 

Upon the present record, I am unable to advise you more definitely 
than to state that the matters related in the above-quoted letters of 
the Thwing-Albert Instrument Co. may not be accepted as establish- 
ing that performance under this contract was prevented by orders 
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from the Government directing that priority be given to other Gov- 
ernment contracts, or as sufficient otherwise to relieve the company 
of the excess cost incurred by the United States as a result of the 
default. 

The excess cost incurred by the United States appears to be $20.95, 
the difference between the amount of $138.55 for which the pyrometer 
could have been obtained under the original contract ($139.95 less 
1 percent discount), and the net price of $159.50 specified in the 
contract with the Bristol Company. The copy of the latter com- 
pany’s bid, transmitted with your letter, specifically provides: “Terms: 
net 30 days. No cash discount.” 

The papers are returned herewith. 


(B-21911) 


LEAVES OF ABSENCE—ANNUAL—PAYMENTS FOR RELINQUISHED 
VACATIONS 


War Department field service employees are not entitled to payment under the 
act of June 3, 1941, and the President’s regulations issued pursuant thereto, 
for annual leave in lieu of vacations unless permission to take a vacation 
has been requested and such permission has been denied, even though current 
accrued leave would be forfeited at the end of the calendar year because of 
excess accumulation. 

A War Department field service employee who is entitled to payment under the 
act of June 3, 1941, and the President’s regulations issued pursuant thereto, 
for annual leave covering a vacation which he has requested permission to 
take but which was denied because his services could not be spared should 
be paid as if he were actually on vacation for the period so denied him, and, 
therefore, credit for Sundays and other nonwork days occurring within such 
period should be allowed. 

A War Department field service employee who foregoes his vacation may be paid 
pursuant to the act of June 3, 1941, and the President’s regulations issued 
pursuant thereto, for annual leave covering the vacation so relinquished 
and also, for absence on account of sickness, injury, or otherwise, only if 
the two payments are not to cover the same period of time. 

A War Department field service employee who has been paid pursuant to the 
act of June 3, 1941, and the President’s regulations issued pursuant thereto, 
for current accrued annual leave in lieu of a vacation may subsequently 
for urgent, unforeseen reasons be given leave chargeable against any annual 
leave he might then have to his credit. 

Whether a War Department field service “industrial” employee is to be paid for 
annual leave to his credit upon separation from the service is not dependent 
upon whether he has been previously paid pursuant to the act of June 3, 
1941, and the President’s regulations issued pursuant thereto, for current 
accrued leave in lieu of a vacation, but is dependent upon the usual rules 
with respect to granting accumulated and current accrued leave upon sepa- 
ration from the service. 

Neither the act of June 3, 1941, providing that War Department field service 
employees who forego vacations may be paid for the annual leave covering 
vacations so relinquished, nor the President’s regulations issued pursuant 
thereto, prohibit the furloughing of such employees for temporary lack of 
work and paying them while on such absence for any accumulated or current 
accrued leave to which they might be entitled. 

War Department field service employees are entitled under the act of June 3, 
1941, and Executive Order No. 8817 promulgated pursuant thereto, to be 
paid only for current annual leave accrued during a particular calendar year 
at the time application for a vacation is'made and denied, whether they 
are of the class covered by section 1 of said Executive order entitled to pay- 
ment for only so much of their current accrued leave as would be forfeited 
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because of excess accumulation, or whether of the class covered by section 2 
of said Executive order entitled to payment for current accrued leave regard- 
less of leave accumulated in a prior year. 

A War Department field service employee who foregoes his vacation because the 
services cannot be spared and meets the requirements of the act of June 3, 
1941, and the President’s regulations issued pursuant thereto, by actually 
requesting leave in advance and having such application denied acquires a 
vested right to payment for leave so denied, and the certification required 
by the regulations and the actual disbursement on the pay roll may follow 
at any proper date, whether in the same or a subseuent calendar year 
or years. 

A War Department field service employee whose application for current accrued 
annual leave was made at such time in December that, had the leave been 
granted instead of denied, the leave status of the employee would have 
extended into the following calendar year, may not be paid pursuant to the 
act of June 3, 1941, and the President’s regulations issued pursuant thereto, 
for any part of the relinquished vacation period extending beyond the end 
of the calendar year in which the leave accrued. 

Where application for current accrued annual leave was not made by a War 
Department field service employee because of a prior determination that his 
services could not be spared during the year, compensation may not be paid 
after December 31 under the act of June 3, 1941, for leave forfeited because 
of excess accumulation, since the President’s regulations issued pursuant 
to the act require that application for the leave be made and denied before 
payment for such leave is authorized. 

Under the act of June 3, 1941, and the President’s regulations issued pursuant 
thereto, a War Department field service employee may not be compensated 
after the expiration of the calendar year for annual leave not applied for and 
denied during the calendar year in which the leave accrued, notwithstanding 
a determination is made at the time of proposed paymen* that his services 
could not have been spared during the preceding year. 


Comptroller General Warren to the Secretary of War, January 5, 1942: 

Reference is made to your letter of November 13, 1941, requesting 
the views of this office on the list of questions and answers set forth in 
the Department’s memorandum of October 10, 1941, as follows: 


CIVILIAN PERSONNEL DIVISION MEMORANDUM NO. 141 


Subject: Vacation pay under section 2 of the act of June 3, 1941, and Executive 
Order No. 8817. 


1. A number of questions concerning the application of section 2 of the act 
of June 3, 1941, and Executive Order No. 8817 were submitted by various estab- 
ments of the Ordnance Department, and answers thereto have been provided. 
For the information of all bureaus and services concerned, the questions and 
answers are as follows: 

a@. Question: Should those employees under section 1 of Executive Order 8817 
who would permanently forfeit, because of excess accumulation, any leave due 
them under existing laws and regulations, and who are entitled to compensation 
for such time, be paid for the intervening Saturdays and Sundays during the 
period for which they are compensated? 

Answer: Section 2 of the act of June 3, 1941 (Public Law No. 100, 77th Con- 
gress), provides that field service employees may be “employed during the time 
they would otherwise be on vacation without deprivation of their vacation pay 
for the time so worked. Employees who forego their vacations in accordance 
with the provisions of this section may be paid, in addition to their regular 
pay, the equivalent of the pay they would have drawn during the period of such 
vacation.” For the period of vacation denied the employee and for which he 
is paid, the employee must be considered as on leave from his civilian position 
and would be paid for Sundays and other nonwork days. The employee must 
make application for leave for a certain period in order to take advantage of 
this, otherwise he would only be eligible for compensation for the actual number 
of days in excess of 60 days that he would automatically forfeit on the first 
of January. The employee should be paid before January 1 for the leave he 
would forfeit. 
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bd. Question: Assuming that an employee occupying a position classified under 
the Classification Act of March 4, 1923 (not classed as “industrial” in paragraph 
2d of letter of June 17, 1941) had 10 days to his credit on December 31, 1941, 
which he would otherwise permanently forfeit, may he be compensated from 
December 17, 1941, to December 31, 1941, a period of ten (10) working days, 
2 Saturdays, 2 Sundays, and a holiday, or a total of 15 days? 

Answer: If the employee made application for 10 days’ leave on December 17, 
and this was denied him, then he would be paid as if on actual vacation from 
his position and would be paid for the 15 days, which would be the equivalent 
of 10 working days. However, if the employee has an excess of 10 days on the 
31st of December, which he would automatically forfeit on the first of January, 
he would only be paid for the 10 days or the excess which he would forfeit. It 
would definitely be to the advantage of the employee to ask for his leave and 
then to work during the time that is denied him. 

c. Question: The next to the last sentence of section 1 of Executive Order 8817 
reads as follows: “Such compensation shall be only for the portion of the 
requested leave which otherwise would be forfeited and shall be, in addition to 
their regular pay, the equivalent of the pay they would have drawn for such 
leave:” It would seem that such instructions would cover a payment for 15 
days for the 10 days that would be permanently forfeited but verification of this 
understanding is requested. 

Answer: This was explained in the preceding paragraph. The employee 
would be paid as if he were actually on vacation for the period so denied him. 

d. Question: If an employee classed as “industrial” and under the provisions 
of section 2 of Executive Order No. 8817 is entitled to compensation for current 
annual leave due him and he, because of sickness or injury, makes application 
for additional leave, may such additional leave be applied against the accumu- 
lated leave to his credit? 

Answer: There are no prohibitions in Public Law 200 [100] or Bxecutive 
Order 8817 against granting leave because .of sickness or injury in addition to 
compensated leave granted. 

e. Question: If an employee classed as “industrial” has accrued leave of a 
considerable amount to his credit on the first of the calendar year and should he 
during the calendar year be compensated in lieu of current annual leave, and 
should then find it necessary to be absent for personal reasons, may he be paid 
for such absence, the total accrued annual leave to his credit on the first of 
the calendar year being reduced accordingly? 

Answer: The employee may be given leave for urgent, unforeseen reasons to 
be charged against his accrued leave. This would be in addition to any com- 
pensated leave previously granted. 

f. Question: If an employee classed as “industrial” has been compensated in 
lieu of current annual leave and later resigns or is discharged, may he be paid 
the amount of the accrued leave to his credit on the first of the calendar year? 

Answer: It is the practice to make separations of employees leaving the 
service by resignation effective at the expiration of any accrued leave to their 
credit, and they would receive their regular rate of pay for such leave. It is 
understood that it is within the discretion of the appointing officer to direct 
that the discharge of any employee for cause shall become effective immediately, 
the result being the forfeiture by the employee of his right to leave. Bach case 
must, therefore, be governed by the facts and circumstances involved. 

g. Question: It is noted that the last sentence in section 2 of Executive Order 
8817 provides that the maximum leave for which compensation may be paid 
shall not exceed the amount of accrued leave to the credit of the employee 
at the time of the payment, and in any calendar year shall not exceed the current 
annual leave to which he is entitled during the calendar year and which he has 
not taken. 

It may develop, however, that in some instances as covered by the above 
question an employee after being compensated in lieu of current annual 
leave will necessarily be absent for a longer period of time than would be covered 
by the difference between the 26 days accruing during a calendar year and the 
time for which he has been compensated. May he then be carried in a leave 
status and receive payment charging the excess number of days over 26 to the 
leave accrued on the first of the calendar year? 

Answer: It is the apparent intent of the act of June 3, 1941, Executive Order 
No. 8817, and the directive of July 15, 1941, that pay in lieu of annual leave 
shall be given only to those employees whose services cannot be spared at any 
time during the current calendar year without detriment to the national defense. 

470350™—42——42 
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It is not intended that an employee be paid the maximum amount for leave fore- 
gone during the year and then be granted leave of absence in addition thereto, 
even though he has accumulated leave to his credit which has accrued in prior 
years. The powers and duties of determining the employees whose services 
cannot be spared without detriment to the national defense have been delegated 
to the chiefs of the supply arms and services of the War Department and to the 
commanding officers of corps areas, departments, armories, arsenals, depots, posts, 
stations, fields, and camps, and to executive officers or chiefs of districts, for 
their respective branches of employees. These officers are charged with deciding 
at the time of application for leave whether such leave should be granted or denied 
and compensation granted in lieu thereof. If these officers decide in good faith 
that the employee could not be spared without detriment to the national defense, 
then compensation may be granted for such current leave as requested. Having 
granted such compensation in good faith at the time of application, then for some 
unforeseen reason, if the employee could be spared at some future date, he may 
be granted leave to be charged against any leave to his credit. 

kh. Question: It is not understood that any of the instructions contained 
in communication from the Office of the Chief of Ordnance dated July 17, 1941, 
prohibit the furloughing of men for temporary lack of work and paying them 
while on such absence from any current leave or accrued leave to which they 
might be entitled. This situation arises especially in the pattern shop where, 
during certain periods, work is of a more or less intermittent nature. 

Answer: Neither Public Law 100, nor Executive Order 8817, prohibits the fur- 
loughing of men for temporary lack of work and paying them while on such 
absence from any accrued leave or current leave to which they might be entitled. 

4. Question: Does one class of employee embrace all employees under the 
Classification Act of 1923 who are entitled only to vacation pay for such time 
in excess of sixty days which they would otherwise forfeit on December 31, 1941? 
In other words, they must have accrued leave in excess of 60 days before they 
are entitled to vacation pay. 

Answer: The class of employee referred to in section 1 of Executive Order 
8817 are those who already have accumulated 60 days leave under the Act 
of March 14, 1936 (49 Stat. 1161; 5 U. 8. C. 80b), or whose prior accumula- 
tion, plus leave for the current calendar year, will exceed 60 days, in which 
event, if required to forego their leave, they will be entitled to receive pay for 
the excess over 60 days they would forfeit by foregoing their vacations. 

j. Question: Does one class embrace all employees not under Classification 
Act of 1923, but who are entitled to vacation pay at not to exceed 26 days in 
any one calendar year, providing they have 26 days accrued and current 
leave? 

Answer: Field Service employees who are entitled to compensation under 

* section 2 of Executive Order 8817 shall be classed as “industrial” and s0 
designated in the certificate or on the list accompanying the certificate as 
required by section 4 of the Executive Order 8817. The work [word (?)] 
“industrial” as used herein, shall apply only to employees occupying positions 
not classified under the Classification Act of March 4, 1923, as amended. These 
employees may be paid compensation in lieu of leave applied for and denied 
only to the extent of leave earned and not taken during the current calendar 
year to the date of payment. This compensation may be allowed in lieu of 
current annual leave regardless of the amount of accumulated leave to the 
credit of the employee. The employees referred to are those “who are engaged 
in construction, manufacturing, processing, and similar pursuits, and whose 
services are of a character in demand by private industry and cannot be 
spared without detriment to the national defense.” 

k. Question: Do employees engaged in industrial activities, even though they 
are under the Classification Act, fall under question i and j above? 

Answer: Employees classed as “industrial” are covered by section 2 of Execu- 
tive Order 8817. This is covered by the answer to the preceding question. 

l. Question: May employees indicated in question j above, be paid 26 days 
vacation pay and stil! be granted leave to the extent of any accrued leave to 
their credit? 

Answer: Such employees could not be paid for 26 days vacation and still 
be granted leave to the extent of any accrued leave to their credit. An em- 
ployee only earns 26 days annual leave each year, and cannot be paid for 
vacation leave other than current accrued leave. It will be seen that the 
employee could be paid for 26 days vacation only at the end of the year. If 
an employee is denied vacation leave during the year and is compensated for 
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the current leave denied him at that time, then at some future date, due to an 
unforeseen circumstance, he may be granted leave chargeable to any leave 
accrued. 

m. Question: May employees under questions i and j above be advanced 
current leave to enable them to be paid vacation pay? 

Answer: Employees may not be advanced current leave to enable them to 
be paid vacation pay. Executive Order 8817 provides “That the maximum 
leave in lieu of which such compensation may be paid shall not exceed the 
amount of accrued leave to the credit of the employee at the time of [the] 
payment and in any calendar year shall not exceed the current leave to which 
he is entitled during that calendar year and which he has not taken.” 

nm. Question: May payments be made to employees in question i above after 
December 31, 1941, the date on which they would automatically forfeit leave 
in excess of 60 days? 

Answer: Payments should be made on the last pay day in December for the 
leave that has been foregone and otherwise will be forfeited. Leave in excess 
of 60 days is automatically forfeited on the first of January. 

o. Question: May employee in question i above on furlough without pay and 
= active duty as Reserve officer, be paid for leave to his credit in excess of 

days? 

Answer: This question is properly answered by the act of August 1, 1941 
(Public Law 202, 77th Congress) which provides: 

“That employees of the United States Government, * * *, who have here- 
tofore or who may hereafter be ordered to active duty with the military or 
naval forces of the United States shall be entitled to receive, in addition to 
their military pay, compensation in their civilian positions covering their 
accumulated or current accrued leave or to elect to have such leave remain to 
their credit until their return from active military or naval duty.” The 
Comptroller General has ruled that the accrued leave payment authorized by 
the Act of August 1, 1941 (Public Law 202, 77th Congress), appears properly 
for computing upon the same basis as though the employees remain in the 
service on a duty status in their civilian positions with credit for Sundays and 
other nonwork days allowed. It should be noted that any leave and compensa- 
tion therefor should show the leave period beginning the day following the 
last day the person was in duty or leave with pay status prior to entrance in 
the military or naval service. [21 Comp. Gen. 210; id. 258] 

p. Question: Are employees on a per annum basis to receive 7 days pay for 
each five days leave charged, they being entitled to 7 days pay when on a leave 
with pay status for five full days? 

Answer: Section 2 of Public Law 100, 77th Congress, provides that field 
service employees may “be employed during the time they would otherwise 
be on vacation without deprivation of their vacation pay for the time so worked. 
Employees who forego their vacations in accordance with the provisions of 
this section may be paid, in addition to their regular pay, the equivalent of the 
pay they would have drawn during the period of such vacation.” It would 
follow that employees would be paid for Sundays and other nonwork days 
occurring during vacation period denied. 

q. Question: At the present time there are several employees at this Depot 
who have sixty days accrued leave to their credit as of January 1, 1941, and all 
the leave earned so far during this calendar year. These employees have not 
had one day’s leave since they were transferred to the Depot and at the present 
time it is impossible to advance any leave due them because of the importance 
of their positions at this Depot. Information is requested whether these em- 
ployees are entitled to compensation in lieu of leave for the sixty days accrued 
leave plus any leave that they have earned and not taken during the calendar 
year 1941. 

Answer: Employees who are not classed as “Industrial” are entitled to com- 
pensation for leave requested only in the amount of leave which they would 
otherwise forfeit at the end of the year, and not exceeding the leave accrued 
during the current year. Thus, if such an employee had 55 days leave accum- 
ulated up to January 1, 1941, he could be paid only for current accrued leave 
which he has not taken, less 5 days. 

An employee classed as “Industrial” is entitled to compensation for leave 
requested but not allowed, not exceeding the leave accrued during the current 
year which he has not taken, regardless of the amount of accumulated leave 
to his credit on January 1, 1941. 
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r. Question: It is also requested that this office be advised in determining 
the rate of per diem pay an employee is entitled to who is on a per annum 
basis. In other words, would it be 441 or 4460 of the per annum rate? 

Answer: The act of June 3, 1941 (Public Law 100, 77th Congress), provides 
that field service employees may “be employed during the time they would 
otherwise be on vacation without deprivation of their vacation pay for the 
time so worked. Employees who forego their vacations in accordance with 
the provisions of this section may be paid, in addition to their regular pay, 
the equivalent of the pay they would have drawn during the period of such 
vacation.” They should be paid the equivalent of the pay they would have 
received if on vacation with credit allowed for Sundays and other nonwork 
days. 

By order of the Secretary of War: 

{S] A. H. OnTHANK, 
A. H. Onthank, 
Director of Personnel. 


Sections 2, 3, and 4 of Public Law, 100, approved June 3, 1941, 
55 Stat. 241, provide as follows: 


Sec. 2. Employees of the field service of the War Department and the Panama 
Canal Zone may, during the period of the national emergency declared by the 
President on September 8, 1989, to exist, be employed during the time they 
would otherwise be on vacation without deprivation of their vacation pay for 
the time so worked. Employees who forego their vacations in accordance with 
the provisions of this section may be paid, in addition to their regular pay, the 
equivalent of the pay they would have drawn during the period of such vacation. 
The provisions of this section shall be applicable only to employees whose 
service at the time cannot, in the judgment of the Secretary of War or the 
Governor of the Panama Canal, as the case may be, be spared without detriment 
to the national defense. 

Sec. 8. The provisions of section 2 of this act and of section 7 of the act of 
June 28, 1940 (Public, Numbered 671), shall be administered in accordance 
with such rules and regulations as the President may prescribe. 

Sec. 4. The provisions of this act shall be effective during the national 
emergency declared by the President on September 8, 1939, to exist, and shall 
terminate June 30, 1942, unless the Congress shall otherwise provide. 


Pursuant to the provisions of section 3 of the statute, supra, the 


President, by Executive Order No. 8817 dated July 5, 1941, issued 
regulations as follows: 


Secrion 1. Except as provided in section 2 of these regulations, the Secretary 
of War, the Secretary of the Navy, the Secretary of the Treasury, and the 
Governor of the Panama Canal may authorize payment of compensation in 
lieu of annual leave to those employees of the field services of the War De- 
partment, the Navy Department, the Coast Guard, and the Panama Canal 
whose services cannot be spared without detriment to the national defense and 
who, through being required to forego their vacations, would permanently 
forfeit because of excess accumulation, or because of lack of accumulation 
privileges, any leave due them under existing law and regulations. Such com- 
pensation shall be only for the portion of the requested leave which otherwise 
would be forfeited and shall be, in addition to their regular pay, the equivalent 
of the pay they would have drawn for such leave: Provided, That any com- 
pensation in lieu of annual leave shall not be subject to deductions for retirement 
purposes. 

Section 2. Employees to which section 1 hereof is applicable who are en- 
gaged in construction, manufacturing, processing, and similar pursuits, and 
whose services are of a character in demand by private industry and cannot 
be spared without detriment to the national defense, may be allowed com- 
pensation in lieu of current annual leave due them under existing law and 
regulations, regardless of the amount of accumulated leave to their credit: 
Provided, That the maximum leave in lieu of which such compensation may 
be paid shall not exceed the amount of accrued leave to the credit of the 
employee at the time of the payment and in any calendar year shall not 





DECISIONS OF THE COMPTROLLER GENERAL 635 


eXceed the current annual leave to which he is entitled during that calendar 
year and which he has not taken. 

Section 3.. The number of days for which an employee is granted compensa- 
tion in lieu of annual leave shall be deducted from the leave to which he is 
entitled by law or regulation. 

Secrion 4. The Secretary of War, the Secretary of the Navy, the Secretary 
of the Treasury, and the Governor of The Panama Canal may delegate to such 
subordinate officers as they deem necessary the authority to require employees 
to forego annual leave when their services cannot be spared without detriment 
to the national defense and to authorize payment of compensation in lieu of 
annual leave to such employees in accordance with the provisions of these 
regulations. Such officers shall be required to authorize specifically in advance 
all payments of compensation in lieu of annual leave, and specifically to certify 
that each employee for whom such compensation is authorized was required 
to forego his vacation because his services could not in the judgment of the 
certifying officer be spared without detriment to the national defense at that 
time or at any time during the then current calendar year and that it had 
been determined that additional qualified employees could not be secured to 
meet the requirements of the situation. If the employee is deemed to be en- 
titled to compensation under the terms of section 2 above, it must be further 
certified that he is engaged in construction, manufacturing, processing, or a 
similar pursuit and that his services are of a character in demand by private 
industry. 

Section 5. No employee shall be required to forego his vacation who, be- 
cause of his physical condition or the character or location of his employment 
or for any other exceptionally urgent reason, is determined by a responsible 
officer designated by the head of the proper department or agency to require, 
in the interest of health or efficiency, all or any portion of the annual leave 
to which he is entitled under existing law or regulation. 

Section 6. The Secretary of War, the Secretary of the Navy, the Secretary 
of the Treasury, and the Governor of The Panama Canal may issue for their 
respective services necessary instructions not inconsistent herewith to carry 
out the provisions of section 7 of the act of June 28, 1940, supra, and section 
2 of the act of June 3, 1941, supra. 


Section 7. This order shall become effective immediately and shall be pub- 
lished in the Federal Register. 


Further instructions, supplementing the foregoing, are contained 
in a memorandum of the Under Secretary of War dated July 15, 
1941 (evidently the “directive” mentioned in the answer to question 
“9,” supra), which memorandum reads, in part: 


3. Pursuant to the authority granted by section 2 of the act of June 3, 1941 
and sections 4 and 6 of Executive Order No. 8817, the following instructions 
are issued for the purpose of carrying out the provisions of the act and the 
Executive order: 

a. For the purposes of these instructions, the word “vacation,” as used in 
section 2 of the act of June 3, 1941, shall be construed to mean any period of 
not less than one nor more than twenty-six working days. 

b. The powers and duties of determining the employees whose services cannot 
be spared without detriment to the national defense, as provided in section 2 
of the act of June 3, 1941, and the powers and duties specified in sections 4 
and 5 of Executive Order 8817, dated July 5, 1941, are hereby delegated to 
the chiefs of the supply arms and services of the War Department and to the 
commanding officers of corps areas, departments, armories, arsenals, depots, 
posts, stations, fields, and camps, and to executive officers or chiefs of districts, 
for their respective branches and employees. 

ce. The chiefs of the supply arms and services and the officers mentioned in 
the preceding subparagraph are authorized to require employees to forego 
vacations, to determine the employees whose services cannot be spared without 
detriment to the national defense, to authorize payment in lieu of annual leave, 
to make the certificates specified in section 4 of Executive Order No. 8817, and 
to determine the employees who, because of physical condition, character or 
location of employment, or other urgent reasons, shall not be required to forego 
vacations. 

d. Field service employees who are entitled to compensation under section 2 
of Executive Order No. 8817 shall be classed as “Industrial” and so designated 
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in the certificates or on the list accompanying the certificate referred to in the 
succeeding subparagraph hereof. The word “industrial” as used herein, shall 
apply only to employees occupying positions not classified under the Classifica- 
tion Act of March 4, 1923 (42 Stat. 1488; 5 U. 8. C. ch. 13) as amended, 

e. The certificate required by section 4 of Executive Order No. 8817 shall be 
in substantially the following form: 

“I Hereby Certify, that each person whose name appears on the attached 
ligt is a field service employee of the War Department, was required to forego 
his or her vacation for the period indicated because such employee's services 
could not be spared, in my judgment, at this time or at any time during the 
current calendar year, without detriment to the national defense, and additional 
employees cannot be secured to meet the requirements of the situation. 

“I Further Certify that each such employee designated as “industrial” on the 
attached list is engaged in construction, manufacturing, processing, or a similar 
pursuit, and that his or her services are of a character in demand in private 
industry.” 


‘“ertifying Officer) 


f. Such certificate shall be executed only by officers designated in subpara- 
graph b, above, and may be made to apply to an individual employee or to a 
group of employees, provided that the name of each such employee in a group 
shall be set forth either in the certificate or on an accompanying list, which may 
be a voucher, pay roll or other list, to which the certificate is attached. 

g. Compensation in lieu of annual leave shall not be subject to deduction for 
retirement purposes. 

h. Separate vouchers shall be prepared for payments of compensation in lieu 
of vacations, and such payments ¢~all not be shown on vouchers or pay rolls 
covering regular compensation. 


The answers given to questions c, e, f, g, 7, k, 1, m. 0, p,q, and r 
are concurred in, and a, Dear to require nocomment. With respect to 
the others, you are advised as follows: 

Question a.—tin the penultimate sentence of the answer, it is in- 
ficated that at the close of the calendar year the employee may be 
paid automatically for any remaining current annual leave which 
would otherwise be forfeited because the accumulated leave has 
already reached the maximum total of 60 days permitted by statute. 
But it is manifest that no employee may be paid for a vacation which 
he has not requested permission to take and which permission has 
authoritatively been denied him. Section 1 of the Executive order 
limits compensation to the “requested” leave which otherwise would 
be forfeited, while section 4 requires the proper officer to certify that 
the employee was “required to forego” his vacation. Such regulations 
are appropriate, if not essential, to carry out the purpose of the act, 
which is to provide a payment which is “limited to only those em- 
ployees who forego their vacations * * *.” (H. Rept. No. 593, 
77th Cong., and see S. Rept. No. 335). As to the requirement in the 
final sentence of the answer to question a, see my comments regarding 
question s, infra. 

Question b.—The answer is subject to the comment first expressed 
above with respect to question a; however, the question refers to a 
classification entitled “industrial” contained in an unidentified letter 
of June 17, 1941. Without further information as to the content of 
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the letter of June 17, no definitive comment upon the answer to ques- 
tion 6 may be made. 

Question d.—The answer appears unobjectionable only upon the 
assumption the two payments are not to cover the same period of 
time. That is to say, since the statute is to pay for periods when 
employees forego their vacations and actually work, there could be 
no payment in lieu of vacations for any period when the employee is 
absent from his regular tour of duty, whether on account of sickness, 
injury, or otherwise. 

Question h.—No error appears in the answer, taken by itself, but, 
lacking a copy of “communication from the Office of the Chief of 
Ordnance dated July 17, 1941,” no further comment is possible. 

Question j.—The question itself is not clearly understood ; however, 
the answer, standing alone, appears to be without objection. 

Question n.—It is suggested the answer stated is somewhat over- 
restrictive. See my comments regarding question s, infra. 

The Department’s further letter of December 3, 1941, requests the 
answers of this office to the following four questions under the same 
statute, which, for convenience, have been relettered here to follow 
the above: 


(s) Can an employee who makes application for leave prior to December 31, 
— mpoenss is = be compensated for such leave on a payroll which is paid 
after m 


(t) If the answer to the above question is in the affirmative, can the employee 
be compensated for all leave applied for and denied, which would otherwise be 
forfeited, even though if the leave were granted he would be in a leave status 
beyond the expiration of the calendar year? For example, an employee makes 
application on December 15 for 20 days leave which otherwise would be forfeited. 
The leave, if it were granted, would carry the employee in a leave status into 
the new calendar year. Can he be paid for the leave, including Sundays and 
holidays which fall within the leave period, either on or before December 31 or 
after January 1? 

(uw) Can an employee who does not make application for leave because of a 
prior determination that his services could not be spared during the year, be 
compensated after December 31 for all leave which is forfeited? In other words, 
does the fact that the leave is forfeited at the expiration of the calendar year 
prevent payment for such leave after December 31? 

(v) Can an employee who does not make application for leave, and no prior 
determination has been made that his services could not be spared, be compen- 
sated for such leave after the expiration of the calendar year, on the basis of a 
determination that is made at the time of payment that his services could not 
have been spared during the preceding year? 


Question s.—If an eligible employee has complied with the statute 
by actually requesting leave in advance (whether such application be 
made formally, orally, or otherwise), and if such application has been 
authoritatively denied, and if, also, during such period, he remains at 
work, his right to the payment must be regarded as complete and 
vested, subject only to the certification required by section 4 of the 
Executive order. That certification, and the actual disbursement 
upon the pay roll, may follow at any proper date, whether in the same 
or a subsequent calendar year or years. 
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Question t.—Any unused portion of the current accrued leave which 
has not been applied for in advance and has not been denied to the 
employee during the actual calendar year, is forfeited (if, by reason 
of excess accumulation it cannot be accumulated). Accordingly, the 
payment in lieu of leave may cover only the period before January 1, 
and the question must be answered in the negative. 

Question u.—The first part of this question is answered in the nega- 
tive and the second part in the affirmative. See answers to questions 
a, 8, and t, supra. 

Question v.—This question is answered in the negative. See 
answers to questions a, s, ¢, and u, supra. 


(B-13814) 


TRAVEL BY PRIVATELY OWNED AUTOMOBILE—REIMBURSEMENT FOR 
STEAMSHIP PORTION OF JOURNEY 


Where an employee's travel orders indicate that reimbursement for the expense 
of transportation, including fare on a steamship between the islands of 
Oahu and Hawaii, was to be on a mileage-for-use-of-privately-owned-auto- 
mobile basis for the entire distance traveled under the orders, but it is 
administratively reported that the intention was otherwise as to the steam- 
ship transportation and it is unreasonable to suppose that mileage onl} 
was intended for that portion of the transportation, the reimbursement for 
the steamship transportation need not be limited to the mileage basis but 
may be on the basis of the actual cost of the employee's transportation. 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, January 6, 1942: 


Reference is made to your letter of November 5, 1941 (file 
Ret: CO: JN CSR-476072), as follows: 


The Commission is in receipt of an application for refund of retirement 
deductions under the act of May 29, 1930, filed by Gottfried Seitz, former field 
assistant, Federal Security Agency, Social Security Board. There is $33.58 
due on the application of which $14.06 was paid the applicant and $0.32 paid 
to the Treasurer of the United States in liquidation of an overpayment of 
salary. 

The Federal Security Agency has requested this office to withhold the amount 
of $19.20 from the amount due Mr. Seitz on account of an exception reported 
by your office in the audit of his travel expense vouchers. 

Since the applicant has been advised of the claim filed against him, all 
correspondence in the case, including the applicant’s letter of protest, is for- 
warded herewith for verification and issuance of appropriate instructions. 
Please return the inclosures with your report in duplicate. 


The letter from the Federal Security Agency to your Commission 
is dated September 24, 1941, and reads as follows: 

There is transmitted herewith Form 2806, Retirement Record Card, in the 
case of Gottfried Seitz, formerly employed as Field Assistant, CAF-3, at 


$1,620.00 per annum, in the Honolulu, Hawaii, field office of the Social Security 
Board, who resigned at noon December 16, 1940. 
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At the time of his resignation Mr. Seitz was indebted to the United States, 
as follows: 


(1) On account of salary overpayment made by the Honolulu 

pay-roll office for one-half hour on 12/16/40 at $1,620.00 per 

annum on D. O. Voucher No. 21-3925, paid 12/31/40, page 1, 

line 14, for 4 hours instead of only for 314 hours (remarks 

on pay roll should have read “Res. Noon 12/16/40” instead 

of “Res. 12:00 noon 12/16/40”), amounting to a total of (1¢ 

ret., 31¢ net) $0.32 (gross) 
(2) On account of a post audit exception $19.20 


Under (1) it is requested that the amount of 32¢ be deducted from his retire- 
ment fund credit and credited to the appropriation “7510500.010 Salaries and 
Expenses, Social Security Board, 1941,” account of G. F. Allen, Chief Disbursing 
Officer, his symbol 98-801. 

Under (2) it is requested that, since collection of this item has not been effected 
to date, you withhold an amount not to exceed $19.20 pending further instructions 
from this office, when the necessary appropriation, voucher numbers, etc., will 
be furnished for the purposes of deposit to cover suspension made by the General 
Accounting Office in the post audit settlement of vouchers covering reimbursement 
of travel expenses. 

Enclosed you will find Mr. Seitz’s Application for Refund of Retirement 
Deductions. - 

Mr. Seitz is being advised of this action. 


By letter dated August 10, 1941, to this office, Gottfried Seitz sets 
forth the facts and circumstances of his case, as follows: 


Despite severa] letters tc the Audit Division explaining why their claim of 
$19.20 is in error, and the personal corroboration of my Department Heads when 
they were in Washington, I have again received a demand to pay this amount by 
their letter Misc.-0985465-GEM of July 7, 1941. 

The Audit Division maintains that these $19.20 represent the difference between 
a 5¢ per mile automobile allowance for a traveled distance of 776 miles or $38.80 
and the cost of transportation by common carrier over the same distance furnished 
to me by the Federal Social Security Board on duly authorized Travel Order 
amounting to $58.00. 

I now take the liberty of submitting the case to you, and wish to state the 
following: 

When in 1989/40 I was employed by the Social Security Board as a Field 
Assistant, I used my privately owned automobile in my work. For this I was 
allowed 5¢ a mile and was always promptly reimbursed for all mileage I incurred 
in the line of duty. 

In January and March 1940 similar field work had to be performed on another 
island of the Hawaiian Group, viz, the big island of Hawaii. This island is 190 
miles from our island of Oahu, and transportation between the two islands is 
only possible by steamer or airplane. 

As field work on extensive Hawaii with its widely scattered sugar plantations 
and plantation-workers’ houses can only be done by automobile, I took my car 
with me on both these trips. For my own steamer transportation I was furnished 
with steamship tickets amounting all in all to $58.00. The freight on my car, 
amounting to $55.00 for the two round trips, I paid out of my own pocket because 
no provision could be found in the Government Travel regulations that the cost 
of transport of a personally owned automobile would be borne when the owner 
is traveling by steamer. 

Thanks to the use of my car which, on the second trip, was shared by my 
immediate superior, the field work on the island of Hawaii was performed in the 
speediest and most efficient manner possible, and in the interest of the service 
about which I was enthusiastic, I did not care whether or not I would eventually 
be reimbursed for the $55 I had paid for freight on my car. 

Now, however, the Audit Division claims that in view of the fact that I had 
an automobile allowance of 5¢ a mile, it was my duty to use my car from one 
island to the other and charge the Government not more than 5¢ per mile for the 
distance between these islands. 

All my remonstrances that there is 190 miles of deep sea between Oahu and 
Hawaii and that I could not drive my car at 5¢ a mile from my officia] station 
to the place where the field work was to be done, have so far not been heeded. 
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I have already waived all claims for reimbursement of the $55 freight charges 
I paid out of my own pocket, although taking my own car to Hawaii meant a 
saving to the Government, as previously demonstrated by an elaborate compara- 
tive statement of costs, even if these $55 were returned to me, but there is, in my 
opinion and, I might add, in that of my superiors, no justification whatsoever 
why I should still pay part of my own transportation for a bone fide Government 
business trip on which I was sent by the Government. 

In view of this I appeal to you, the Comptroller General, to kindly judge 
this matter in the light of my geographical explanation above, to wit that auto- 
mobile travel between the different islands of the Hawaiian Archipelago is phys- 
ically impossible and that I was obliged to use the steamship fare amounting to 
$58.00 and authorized by Travel Order No. OA-8703 dated December 15, 1939, 
amended by Travel Orders Nos. OA-—12301 dated February 29, 1940, and OA-13134, 
dated March 22, 1940.” 


The amount of $19.20 questioned by this office in the audit of the 
former employee’s travel account represents the difference between $58, 
the amount paid by the United States on transportation requests for 
the personal travel of this former employee from Honolulu to Hilo, 
T. H., and return (two trips) and $38.80 as mileage at the rate of 5 
cents per mile for the same distance, 776 miles, for the use of his per- 
sonally owned automobile, while traveling on official business under 
temporary assignment away from his headquarters at Honolulu as 
authorized by his Travel Order No. OA-8703, dated December 15, 
1989, amended by Travel Order No, OA-12301, dated February 29, 
1940. 


In settlement of this office dated May 16, 1941, Mr. Seitz was advised 
as follows: 


By Travel Order No. OA-8708, dated December 15, 1939, amended by Travel 
Orders Nos. OA—12301, dated February 29, 1940, and OA-13134, dated March 22, 
1940, you were authorized to travel from Honolulu, T. H., your official station, 
to points within the Territory of Hawaii, in the discharge of your official duties 
as an employee of the Federal Security Agency, Social Security Board. A per 
- diem allowance of $6 and use of your personally owned automobile on a mileage 

basis at the rate of $0.05 per mile was authorized. 

Pursuant to the aforementioned travel orders, in January and March 1940, 
you made two round-trips from Honolulu to Hilo, paying freight of $27.50 on 
your automobile on each round-trip and using Government transportation requests 
for yourself at a cost to the Government of $29 for each trip, or a total of $58. 

Inasmuch as your travel orders authorized travel by your personally owned 
automobile on a mileage basis, there is no authority for reimbursement of freight 
charges for transportation of said automobile, nor was the use of Government 
transportation requests proper, the mileage allowance being in lieu of all trans- 
portation expenses. However, you traveled by boat the distance of 776 miles, 
and you are entitled to allowance therefor at the rate of $0.05 per mile, or $38.80. 
The difference between this allowance and $58, the cost of Government trans- 
portation, is $19.20, the amount of your indebtedness to the United States. 

You are requested to remit the amount of $19.20 without delay, directly to this 


office by check, bank draft, or postal money order, made payable to “The United 
States. 


Travel orders under which this travel was performed did not 
authorize reimbursement for the expenses of transportation on an 
actual expense basis, including fare on the steamship between Hono- 
lulu and Hilo, but authorized only mileage for the use of the em- 
ployee’s personally owned automobile at the rate of 5 cents per mile. 
While it would appear from the terms of the travel orders that the 
only reimbursement intended for the expense of transportation in- 
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curred was on a mileage basis for the entire distance traveled under 
the orders, including the distance traveled by steamship, the adminis- 
trative reports in the case show that such was not the intention. As 
stated by the debtor, it is unreasonable to suppose that mileage, only, 
was intended for the distance traveled between the two islands, Oahu 
and Hawaii, by steamship. The employee was traveling on official 
duty for which he was entitled to be reimbursed his necessary ex- 
penses of transportation. As he was authorized to travel from one 
island to another, between which it was impossible to travel by his 
personally owned automobile, it now is concluded that he was entitled 


to be reimbursed the cost of his personal transportation on the 
steamship. 


Accordingly, I have issued instructions today directing the removal 
of the debt charge set up by this office against Mr. Seitz. Conse- 
quently, you are authorized to pay to the employee the amount of 
$19.20 which was withheld from him in refundment of his retirement 
deductions. 


(B-22646) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—TEMPORARY CENSUS 
EMPLOYEES RETRANSFERRED TO PERMANENT ROLLS 


An increase in compensation equal to a one step within-grade promotion granted 
a census employee, either incident to transfer from the permanent to the 
temporary roll pursuant to the act of June 18, 1929, or while on the tem- 
porary roll, is an “equivalent increase in compensation from any cause” 
within the meaning of the within-grade salary-advancement act of August 
1, 1941, and operates as a bar to a within-grade promotion under said act 
upon retransfer to the permanent roll until after 18 or 30 months from its 
date unless the retransfer occurs after the time when the employee's right 
would have accrued under the salary-advancement statute had he remained 
on the permanent roll. 

A census employee who was granted a salary increase equal to a one step within- 
grade promotion incident to his transfer pursuant to the act of June 18, 
1929, from the permanent to the temporary roll, and who, had he remained 
on the permanent roll, would have accrued a right to a within-grade salary 
advancement under the act of August 1, 1941, prior to the date of his re- 
transfer to the permanent roll may be paid, effective immediately upon 
retransfer rather than at the beginning of the following quarter, at the rate 
to which he would have been entitled under the salary-advancement statute 
had he remained on the permanent roll. 


Comptroller General Warren to the Secretary of Commerce, January 6, 1942: 
I have your letter of December 17, 1941, as follows: 


Section 3 of the act approved June 18, 1929 (46 Stat. 21), providing for the 
fifteenth and subsequent decennial censuses provides that— 

* * * In addition to the force hereinbefore provided for, there may 
be appointed by the Director of the Census, without regard to the provisions 
of the Classification Act, for any period not extending beyond the decennial 
census period, at rates of compensation to be fixed by him, as many temporary 
employees in the District of Columbia as may be necessary to meet the re- 
quirements of the work: Provided, That census employees who may be trans- 
ferred to any such temporary positions shall not | lose their permanent civil- 
service status by reason of such transfer: * * 

Pursuant to the above-quoted statutory seit: a large number of per- 
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manent employees of the Bureau of the Census have been transferred from 
permanent positions within the purview of the classification act, as amended, 
to temporary decennial census positions not subject to that act. In many 
cases, because of increased responsibilities or changes in duties, such employees 
have been paid compenation in excess of that received by them in their per- 
manent positions. These salary increases in most cases amount to as much 
as or more than the compensation increments of within-grade promotions 
under the pay schedules of the classification act. Because of completion of the 
sixteenth decennial census work on which permanent census workers were or 
are engaged some have already been and others will soon be retransferred to 
permanent positions. 

The act approved August 1, 1941 (Public Law No. 200, 77th Cong.), popularly 
referred to as the Mead-Ramspeck Law, provides in part as follows: 

“Spc. 2. * * * (b) All employees compensated on a per annum basis, 
and occupying permanent positions within the scope of the compensation 
schedules fixed by this act, who have not attained the maximum rate of com- 
pensation for the grade in which their positions are respectively allocated, 
shall be advanced in compensation successively to the next higher rate within 
the grade at the beginning of the next quarter, following the completion of (1) 
each eighteen months of service if such employees are in grades in which the 
compensation increments are $60 or $100, or (2) each thirty months of service 
if such employees are in grades in which the compensation increments are 
$200 or $250, subject to the following conditions: 

“*(1) That no equivalent increase in compensation from any cause was 
received during such period, except increase made pursuant to subsection (f) 
of this section; * * *” 

It is the opinion of this Department that the promotion eligibility period of 
permanent census employees who have been serving in temporary decennial 
census positions, should be computed from their last salary increase while 
serving in their permanent positions. They should not, by reason of their 
transfer to temporary assignments, be deprived of within-grade promotions 
which they would have received as the result of the act of August 1, 1941, 
supra, had they remained in their permanent positions. The Department’s 
opinion in this connection is supported by your decision of April 9, 1931 (10 
Comp. Gen. 458), defining the rights under the Brookhart Salary Act (46 Stat. 
1003) of permanent employees of the Bureau of the Census similarly situated. 
This decision stated in part— 

“However, it clearly appears that it was not the spirit and intent of the 
statute that employees having a permanent civil-service status should suffer 
a loss in their permanent status by reason of service on the temporary roll 
during the peak of the census. It would seem to be legal and proper, within 
available appropriations, to restore such employees to the same salary status 
on the permanent roll that they would have been entitled to by virtue of the 
Brookhart Salary Act, or reallocation of permanent position to a higher grade, 
had they remained on the permanent roll, notwithstanding the average pro- 
vision which will be considered as not applicable to prevent such adjustments 
in order to carry out the spirit and intent of the census act.” 

Before taking action in determining the eligibility for within-grade promo- 
tions of census employees upon retransfer to their permanent positions, your 
decision is requested on the following questions: 

1. A permanent employee of the Bureau of the Census in grade CAF-2, was 
last promoted while assigned to a permanent position from $1,440 to $1,500 per 
annum on March 1, 1940; assigned to a temporary decennial census position at 
a salary rate of $1,560 per annum on September 1, 1940; and was retransferred 
to the former permanent position in the Bureau at $1,500 per annum on Sep- 
tember 1, 1941. Provided all other conditions for salary increase are met, on 
what date would he be eligible for a within-grade salary increase: 

(a) 18 months after March 1, 1940, the date of his last promotion while 
serving in a permanent position? 

(b) 18 months after September 1, 1940, the date of his last promotion while 
serving in a temporary position? 

(c) 18 months after September 1, 1941, the date of his retransfer to a 
permanent position? 

2. A permanent employee of the Bureau in grade CAF-2 was promoted from 
$1,440 to $1,500 per annum on March 15, 1940; was assigned to a temporary 
decennial census position at a salary rate of $1,560 per annum on September 15, 
1940; and will be retransferred to his former permanent position on May 15, 1942. 
Provided all other conditions for salary increase are met: 
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(a) May he be retransferred to his permanent position at $1,560 per annum 
which will include the immediate benefit of a within-grade salary increase, or 
(b) must such increase be deferred until July 1, 1942, the beginning of the 
following quarter? 


In connection with the question presented there are particularly for 
noting the provisions of section 2 (b) (1) of the act of August 1, 
1941, 55 Stat. 614, fixing as one of the conditions to entitle an 
employee to the periodic within-grade salary advancement that no 
equivalent increase in compensation from any cause was received 
during such period, except the additional meritorious promotion 
authorized by subsection (f) of the same section of the statute. 
The effect of this statutory provision is that the prescribed period of 
18 or 30 months begins to run from the effective date of an equivalent 
increase in compensation from any cause. See decision of October 
2, 1941, B-20500, 21 Comp. Gen. 285, and decision of October 27, 1941, 
B-20925, 21 id. 369. The words “from any cause” are very broad 
and because of that fact the reasoning employed in 10 Comp. Gen. 
458, quoted in your letter, is not entirely for application here. 
There is nothing-in the act of June 18, 1929—applicable to census 
employees—or otherwise, justifying or authorizing the conclusion 
that an increase in compensation incident to the transfer of an 
employee from the permanent to the temporary census roll, or an 
equivalent increase in compensation while on the temporary census 
roll, should be considered other than as “an equivalent increase in 
compensation from any cause.” 

However, the above stated rule must be considered together with 
the rule with respect to the operation of section 3 of the Census Act 
vf 1929, 46 Stat. 21, stated in the decision of October 28, 1941, 
B-21205, 21 Comp. Gen. 386, as follows (quoting from the syllabus) : 

A nonclassified temporary census employee restored under the special pro- 
visions of section 3 of the act of June 18, 1929, to a former permanent position 
status on the Census Bureau permanent roll is entitled, contrary to the rule 
generally applicable to transfers from nonclassified to classified positions, to be 
restored not on the basis of his salary status in the temporary position but on 
the basis of his previous permanent-roll salary status, plus any increase to 


which he would have been entitled by operation of law had he remained on the 
permanent roll, 


As the within-grade salary advancement plan for'employees on the 
permanent census roll did not become effective until October 1, 1941, 
any employee retransferred prior to that date from the temporary to 
the permanent roll and who was on the permanent roll September 30, 
1941, would not have been entitled by operation of law, while on the 
temporary roll prior to October 1, 1941, to a within-grade salary ad- 
vancement had he remained on the permanent roll. The rule stated 
in the decision of October 28, 1941, above quoted, is applicable only 
as of the date of retransfer to the permanent roll, and would have no 
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application to authorize a within-grade salary advancement first ac- 
cruing after that date. 

Accordingly, referring to case 1, involving an employee who was on 
the permanent roll September 30, 1941, said employee would be eligi- 
ble for a within-grade salary increase 18 months after September 1. 
1940, the date of his last promotion while serving in a temporary 
position. 

Referring to case 2, which would involve an employee not on the 
permanent roll September 30, 1941, said employee could under existing 
law be retransferred to his permanent position on May 15, 1942, at 
the salary rate of $1,560. In other words, under the rule stated in 
the decision of October 28, 1941, B-21205, supra, the retransfer from 
the temporary to the permanent roll on May 15, 1942, may be made at 
the rate of $1,560 per annum, the rate the employee would have re- 
ceived October 1, 1941 (18 months after the equivalent increase in 
compensation received on the permanent roll March 15, 1940), by 
operation of law had he remained on the permanent roll. 


(B-22683) 


PART-TIME EMPLOYEES—ANNUAL AND SICK LEAVE; WITHIN-GRADE 
PROMOTIONS 


Per annum professional employees of the District of Columbia who are ap- 
pointed for part-time service and whose annual salaries are fixed on that 
basis are “part-time employees” within the meaning of the provisions in the 
Annual and Sick Leave Regulations excluding such employees from the 
benefits of the annual and sick leave acts of March 14, 1936, even though 
they might use their time off from duty for “adequately informing themselves 
of current medical practices” or might furnish services in addition to those 
called for under their appointments. 

Part-time per annum employees are entitled to within-grade salary advance- 
ments under the act of August 1, 1941, only upon the rendition of 18 or 30 
months (as the case may be) of actual service—as distinguished from 
calendar months of service—without an equivalent increase in compensa- 
tion, and may not be granted within-grade salary advancements after 18 or 
30 calendar months’ service equal to that fractional part of a one step salary 
increase represented by the ratio that the part-time compensation bears to 
the full-time compensation of similar positions. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, January 7, 1942: 


I have your letter of December 15, 1941, as follows: 


The Commissioners desire to submit for your early consideration and advice 
the following: 

Many part-time employees in the service of the Government of the District 
of Columbia have requested sick and annual leave with pay, the most recent 
being made by a member of the Board of Police and Fire Surgeons who occupies 
a classified position, P-5 at $3,680 per annum, on an 80% service basis. The 
annual and sick leave regulations promulgated by Executive Orders Nos. 8384 
and 8385 dated March 29, 1940, pursuant to the annual and sick leave acts of 
March 14, 1936, “excepts part-time or intermittent employees.” 

If part-time employees are interpreted to include regular annual employees 
occupying positions classified in accordance with the provisions of the Classi- 
fication Act of 1923, as amended, on a third, half-time, two-thirds, or other 
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fractional basis, annual and sick leave would be denied to 181 employees as 


follows: 
Classification 


Coroner’s Office: 2 physicians, P-3. Half time. 
Board of Public Welfare: 1 veterinartan, P-4. One-fourth time. 
8 charwomen, Cu-2. Six-seventh time. 
Health Department: 
Medical Inspectors of schools: 16 doctors, P-4. One-third time. 
21 dentists, P-3. Half time. 
Maternal and Child Hygiene-Children’s Bureau grants: 
1 doctor, P-6. One-eighth time. 
1 doctor, P-6, One-fourth time. 
1 doctor, P-6. Half time. 
3 doctors, P-5. Half time. 
1 doctor, P-4. One-third time. 
2 doctors, P-3. One-third time. 
Child Hygiene Service: 1 doctor, P-6. Half time. 
Tuberculosis Clinic: 10 doctors, P-4. One-third time. 
1 doctor, P-5. One-seventh time. 
Venereal Disease Clinic: 1 doctor, P-5. Half time. 
10 doctors, P-4. One-third time. 
U. 8S. Public Health Service: 9 physicians, P-4. One-third time. 
8 physicians, P-2 and P-4. One-fourth time. 
2 physicians, P-2 and P-4. One-fifth time. 
1 physician, P-2. One-sixth time. 
1 physician, P-4. One-eighth time. 
Physicians to the poor: 14 physicians, P-4. One-third time. 
Free Public Library: 12 aids, Sp-1. Half time. 
4 Library assistants, Sp-2. Half time. 
8 Library assistants, Sp-3. Half time. 
1 Library assistant Sp-4. Half time. 
1 Typist Caf-1. Half time. 
1 multigraph operator, Caf-2. Half time. 
47 pages, Cu-1. Half time. 
2 janitors, Cu-3. Half time. 

Based upon decisions of your office defining part-time and intermittent em- 
ployees, sick and annual leave has been denied by the Commissioners to the 
group of employees listed above. (See 10 C. G. 518; 15 C. G. 800, id. 1058; 
16 C. G. 442; and 18 C. G. 457.) 

In the case of Dr. Warren W. Sager, a member of the Board of Police and 
Fire Surgeons, it was pointed out that these men use leave for the purpose of 
adequately informing themselves of current medical practices. The five days’ 
annual leave requested by him was spent attending the Medical College of 
Surgeons holding its annual meeting in Boston. Further, the Commissioners 
are informed that the members of the Board are called upon at times to perform 
24 hours’ service and that their work is not confined to certain working hours, 
as 50% or more of their work is done at night, on Sundays, Saturday afternoons 
and holidays, and at any time a medical emergency should arise in the treating 
and caring for members of the Fire Department, Metropolitan, Park and White 
House Police forces. Members of the Board have also indicated to the Com- 
missioners that they frequently work far in excess of 80% of each work day 
and when its members go on leave of absence, vacations, attend medical meet- 
ings, or because of sickness, they are permitted to employ or assign other 
physicians to take their places. 

The medical inspectors, dental operators, attending physicians, consultants, 
surgeons, cardiologists, roentgenologists, and physicians to the poor, and other 
part-time employees, have in many instances been in the service for a number 
of years. They are classified and receive salary in accordance with the classi- 
fication assigned to them, nine of whom have been in the service prior to 1928. 

Prior to the act of March 14, 1936, providing vacations for employees of the 
District of Columbia, “clerks and other employees of whatever grade or class” 
were permitted to receive annual leave pursuant to the act of March 2, 1911 
(36 Stat. 966), making applicable to the District of Columbia the provisions 
of the Act of March 15, 1898, as amended (30 Stat. 316). Under the leave 
statutes which existed prior to the current vacation or leave regulations, these 
part-time employees received leave in proportion to the length of the work day 
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indicated in the terms of their appointment. If your decisions interpreting 
the leave regulations are held to be applicable to this type of employment, it 
would be necessary to deny vacation leave to these employees. 

In view of the nature of this employment, some doubt exists as to what basis 
of automatic increases should be applied to these employees, assuming that 
they are otherwise qualified, under the so-called Ramspeck-Mead Act approved 
August 1, 1941. Take, for example, the doctor in the Health Department, 
P-6, one-eighth time, and assuming that he is otherwise qualified, it would 
appear that he would be entitled to one-eighth of the regular automatic pro- 
motion within his grade, effective October 1, 1941, and that other part-time 
employees should receive similar treatment. 7 

The Commissioners would appreciate advice from you (1) as to whether 
they are correct in denying annual and sick leave to employees of the nature 
described above, and (2) whether the automatic promotions authorized by the 
Ramspeck-Mead Act approved August 1, 1941, shall be allowed these employees 
in the several grades in proportion to the time actually employed; that is, 
should a half-time employee, otherwise qualified ($1,620 full time), who but 
for the fact that he is rendering part-time services receive a $30.00 step-up 
instead of $60.00, or should he be required to serve 36 months before he would 
receive a $60.00 within-grade promotion. 


Section 1 of the Annual Leave Act, and section 1 of the Sick Leave 
Act, both acts approved March 14, 1936, 49 Stat. 1161, 1162, expressly 
include employees of the District of Columbia (with certain excep- 
tions not here material). Section 7 of each of the said statutes 
provides : 


The leave of absence herein provided for shall be administered under such 
regulations as the President may prescribe, so as to obtain, so far as practicable, 
uniformity in the application of this act. 

Pursuant to this express statutory authority the President pro- 
mulgated annual leave and sick leave regulations which have the 
force and effect of law. Section 19 (f) (2) of the Annual Leave 
Regulations, Executive Order No. 8384, dated March 29, 1940, and 
section 23 (g) (2) of the Sick Leave Regulations, Executive Order 
No. 8385, dated March 29, 1940, expressly exclude part-time employees 
from the benefits of annual and sick leave in the following terms: 


These regulations shall not apply to: 
* a * * 


- * 6 
* * * part-time or intermittent employees; * * * 


This provision of the regulation is clear and unambiguous and 
admits of no construction. 

In decision of November 17, 1938, 18 Comp. Gen. 457, it was held 
as follows (quoting from the third paragraph of the syllabus) : 


Employees appointed for service limited to definite portions of each day, 
week, or month, who perform service in accordance with such appointments, 
are to be considered part-time employees under the annual and sick leave 
regulations effective January 1, 1988, and not entitled to leave under the annua} 
and sick leave acts of March 14, 1936, 49 Stat. 1161 and 1162, respectively. 


In addition to the decisions cited in your letter, see also, decision 
of June 29, 1939, 18 Comp. Gen. 1001, in which it was held as follows 
ut page 1003: 

It is understood from your submission that the employees here involved are 
required to be on duty or available for duty for only a percentage of full time, 


in some cases aS much as 90 percent of the time worked by a full-time employee ; 
that they may have no established workday; and that the salary rates fixed for 
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the positions are based on a percentage of the classification act rates for similar 
full-time positions, the evaluation of the: percentage salary rate being based 
on the two elements of “service” viz, actual duty and availability for duty. 
11 Comp. Gen. 260; 17 id. 303. That is to say, it is understood that the 
appointments do not call for full-time “service” and the employees are not paid 
full-time salary rates. 

If these be the facts the employees unquestionably are part-time employees 
and have been regarded as such by this office in the cited decisions and are 
expressly excluded by the cited leave regulations from leave privileges not- 
withstanding they may work or be available for duty a greater amount of 
time during a year than a full-time employee when there is deducted the 
statutory leave during which full-time employees are authorized to be absent 
from duty. 


In applying this definite rule of law no consideration may be 
given to the possibility that the part-time professional employees 
might use their time off from duty “for the purpose of adequately 
informing themselves of current medical practices” (quoting from 
your letter), or to their generosity in furnishing services in addition 
to those called for in the terms of their appointments. The matter 
of whether attendance at conventions, mentioned in your letter, is 
to be regarded as placing the employees on official duty during the 
period of such attendance is a matter for determination by the Com- 
missioners of the District of Columbia. See the appropriation item 
“traveling expenses in attending conventions when authorized by the 
Commissioners of the District of Columbia” under the heading “Con- 
tingent and Miscellaneous Expenses” appearing in the appropriation 
act approved July 1, 1941, Public Law 148, 55 Stat. 503. 

Accordingly, question (1) in the concluding paragraph of your 
letter must be, and is, answered in the affirmative. 

Regarding the second question presented, there is particularly for 
noting the decision of December 15, 1941, to the Postmaster General, 
B-22169, 21 Comp. Gen. 569, in which it was held as follows: 


* * * Employees paid on an annual basis occupying permanent positions 


within the scope of the compensation schedules fixed by the Classification Act 
who are employed on a part-time or when actually employed basis are entitled 
to the benefits of the act of August 1, 1941. Decision of October 27, 1941, 
* B-20925. Accordingly, in such cases the prescribed period of 18 or 30 months 
should be computed on the basis of the actual time served rather than the 
calendar month. An employee working part time or on the basis of when 
actually employed must render 18 or 30 months (as the case may be) of 
actual service computed on the basis of full time per month the same class 
of employees must serve without having received an equivalent increase in 
compensation to become eligible for a within-grade salary advancement. 


In said decision the Postmaster General was specifically advised 
that charmen and charwomen who worked five-eighths of each work- 
day of the year were authorized to be credited with actual service, 
five-eighths of the year, or 7144 months, in computing the prescribed 
period of 18 months after they had been transferred to positions the 
compensation of which was paid on a per annum basis. There is 
no authority under the Classification Act as amended by the act of 


August 1, 1941, Public Law 200, 55 Stat. 613, or otherwise, to com- 
470350™—42——-43 
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pute the part-time compensation of part-time employees other than 
on the basis of one of the per annum rates prescribed by the Class- 
ification Act if the salary for the position is paid on a per annum 
basis. 11 Comp. Gen. 211; id. 217; 17 id. 303. Neither is there any 
authority to advance the basic salary of a part-time employee within 
his grade at the beginning of any quarter under the plan prescribed 
under the act of August 1, 1941, for periodic increases in compensa- 
tion (additional meritorious positions not being involved) either 
more or less than one increment or step of $60, $100, $200, or $250 
prescribed by the Classification Act for the grade. That is to say, 
the salary for full-time service is the rate of compensation to be 
advanced under the law, the part-time salary rate to be computed 
on that basis under the rules stated in the prior decisions of this 
office on and after the effective date of such advance. 

Referring to the illustration stated in the penultimate paragraph 
of your letter, there would be no authority to grant a within-grade 
salary advancement of $25 per annum representing one-eighth of 
$200 per annum, the step in grade P-6, but the employee must wait 
until he has actually served sufficient time to authorize advancing 
the salary rate for full-time service, one step of $200. This employee 
would be entitled to a within-grade salary advancement based on 
$200 for full-time services, if otherwise qualified, at the beginning 
of the next quarter after he has completed 240 months (8X30) of 
service since his last equivalent increase of compensation from any 
cause, 

Referring to the concluding paragraph of your letter, the em- 
ployee could not be advanced $30 but would be entitled to a within- 
grade salary advancement based on $60 for full-time service at be- 
ginning of the next quarter after he has completed 36 months (2 18) 
of service since his last equivalent increase in compensation from 
any cause, thereby making his compensation $840 (one-half of $1,680) 
per annum. 


(B-22473) 


QUARTERS—RENTAL, ETC., ALLOWANCES—DEPENDENTS— 
STEPMOTHERS 
The term “mother” as used in section 4 of the act of June 10, 1922, as amended, 


defining the dependents on account of whom military, etc., personnel may 
be paid rental, subsistence, etc., allowances does not include a stepmother. 


Assistant Comptroller General Elliott to Ensign D. G. Cone, United States 
Navy, January 8, 1942: 


There has been received your request for decision whether you are 
authorized to credit Felipe Irigoyen, OC2c, F-4—C, U. S. P. R., with 
a money allowance for quarters for a dependent stepmother. 
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The act of October 17, 1940, 54 Stat. 1205, provides: 


That each enlisted man of the first, second, or third grade of the Army of the 
United States in the active military service of the United States, having a de- 
pendent as defined in sections 8 and 8a, title 37, United States Code, shall, under 
such regulations as the President may prescribe, be entitled to receive, for any 
period during which public quarters are not provided and available for his 
dependent, the money allowance for quarters authorized by law to be granted 
to each enlisted man not furnished quarters in kind. 


The dependents defined in sections 8 and 8a, title 87, U. S. C. (see- 
tion 4 of the act of June 10, 1922, 42 Stat. 627, as amended), are (1) a 
lawful wife; (2) unmarried legitimate children, or adopted children 
under 21 years of age in fact dependent on the person claiming the 
allowance; or (3) the mother of the enlisted man provided she is in 
fact dependent on him for her chief support. You are advised that 
the term mother as used in section 4 of the act of June 10, 1922, supra, 
does not include a stepmother. See 25 Comp. Dec. 454, 3 Comp. Gen. 
820, 36 MS. Comp. Gen. 997, A-4662, August 27, 1924; 178 id. 126, 
A~-75357, June 1, 1936; 234 id. 338, B-14463, February 6, 1941. 

Accordingly you are not authorized to credit the enlisted man with 
a money allowance for quarters for a dependent stepmother. 


(B-22862) 


CLASSIFICATION—JURISDICTION—DEPARTMENTAL POSITIONS 
OUTSIDE DISTRICT OF COLUMBIA 


The words “in the District of Columbia” appearing in the Classification Act of 
1923, and subsequent amendments thereto, in connection with the words 
“departmental service” do not limit the jurisdiction of the Civil Service 
Commission under the classification act to departmental positions located 
within the geographical limits of the District of Columbia, and, therefore, 
the jurisdiction and allocating authority of the Commission will be retained 
over positions in departmental offices transferred to locations outside of 
the District of Columbia. 


Comptroller General Warren to the President, United States Civil Service 
Commission, January 8, 1942: 


I have your letter of December 31, 1941, as follows: 


In connection with the transfer of departmental or headquarters offices of 
certain agencies to locatiors outside of the District of Columbia, the question 
arises whether the present jurisdiction and allocating authority of the Civil 
Service Commission under the Classification Act of 1923, as amended, will be 
maintained notwithstanding their geographic location outside the District of 
Columbia. 

The answer to this question depends on the meaning of the italicized phrases 
in the following quotations from the Classification Act of 1923. Section 4 of 
the Classification Act provides: “That after consultation with the Board, and in 
accordance with the uniform procedure prescribed by it, the head of each de- 
partment shall allocate all positions in his department in the District of Columbia 
to their appropriate grades in the compensation schedules and shall fix the rate 
of compensation of each employee thereunder, in accordance with the rules pre- 
scribed in section 6 herein. Such allocations shall be reviewed and may be 
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revised by the Board, and shall become final upon their approval by said Board. 
* *” Section 5 of the Act provides, “That the compensation schedules shall 
apply only to civilian employees in the departments within the District of Columbia 
* *.” (Under Title V of the Economy Act of June 30, 1932, the term “Board” 
now means the Civil Service Commission. ) 

On May 21, 1941, in 20 Comp. Gen. 803, your office interpreted the provisions 
of the Naval Appropriation Act for the fiscal year 1942. An extract from this 
decision follows: “The appropriation limitation on the total number of civilian 
employees ‘in the Navy Department proper, at Washington’ refers to the depart- 
mental service as distinguished from the field service.” In decision of January 
11, 1938, 17 Comp. Gen. 564, 565, it was held: 

“In decision of October 19, 1925, 5 Comp. Gen. 272, 273, it was stated: 
‘* * * What is known as a “field” force is engaged, directly or indirectly, in 
executing the laws locally, while a “departmental” force is engaged in general 
supervisory and administrative direction and control of the various field forces. 
Various general laws, such as the postal laws, must be executed in the District 
of Columbia as well as elsewhere. A force engaged exclusively in the local 
execution of such laws in the District of Columbia is a field force as much so 
as a like force in any other section of the country. It is only in this sense that 
the term “field” force may properly be applied to the District. See discussion 
in decisions reported in 21 Comp. Dec. 709, and 27 Comp. Dec. 731.’ 

“Conversely, a force engaged exclusively in departmental work, that is, in 
general supervision and administrative direction and control of the various field 
forces, even though with headquarters outside of the District of Columbia—in 
this instance at Baltimore—is nevertheless a departmental force as much so as 
the departmental force in the District of Columbia. 

“Similarly here, the restriction upon the total number of civilian ‘employees 
in the departmental service of the Navy Department would be applicable even 
though such departmental employees were temporarily stationed at Arlington 
or at any other place outside of the District of Columbia.” 

The effect of these decisions is that a force engaged exclusively in the local 
execution of various general laws, which must be carried out in the District of 
Columbia as well as elsewhere, is a “field” force, and that a force engaged ex- 
clusively in departmental work, that is, in “general supervisory and administra- 
tive direction and control of the various field forces,” is a departmental force, 
regardless in both instances of the physical location of such forces either within 
or outside of the District of Columbia. 

The phrases “in the District of Columbia” and “within the District of Colum- 
bia,” as used in the Classification Act, were, in the judgment of the Commission, 
intended to be descriptive of departmental or headquarters offices rather than 
limitations based solely on geographic boundaries. The distinction has always 
been that between the departmental and the field services rather than between 
offices within and outside the District of Columbia. For example, there are field 
positions in the District of Columbia to which the Commission’s allocation 
jurisdiction does not apply at present. Decisions of your office, such as that of 
January 9, 1940, 19 Comp. Gen. 631, are in consonance with this view. 

We are inclined to the conclusion that the phrase “in the District of Columbia” 
is only for collateral consideration in determining the jurisdiction of the Civil 
Service Commission under the Classification Act of 1923, as amended, and that 
the question of jurisdiction should primarily be determined on the basis of whether 
positions are properly “departmental” or “field.” If this conclusion is correct, 
then it would follow that, regardless of shifts of departmental forces from the 
District of Columbia, the jurisdiction of the Civil Service Commission, under the 
Classification Act of 1923, as amended, would continue to apply. 

The interpretation of the coverage clauses of the Classification Act of 1923. 
as amended, as herein set forth is strengthened by the fact that section 2 of 
the Brookhart Act of July 3, 1930, applies to “civilian positions in the field 
services.” If departmental positions subject to the Classification Act are trans- 
ferred out of the District of Columbia and still involve the performance of 
departmental functions and responsibilities, they cannot properly be regarded 
as “positions in the field services,” and hence are not subject to section 2 of the 
Brookhart Act. Also, if they are regarded as being outside of the provisions 
of the Classification Act of 1923, as amended, by virtue of their mere geographic 
location, then neither the provisions of the Classification Act applicable to de- 
partmental positions nor the provisions of section 2 of the Brookhart Act appli- 
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cable to field positions would apply. In other words, this interpretation would 
lead to the result that there exists no statutory direction for fixing the salaries 
of the positions concerned. 

In view of the urgent need of the Commission and the departments and 
establishments involved for the clarification of this matter, your decision at the 
earliest possible moment will be appreciated 


The provisions of law deemed pertinent to the consideration of the 
question presented are quoted below: 

From sections 2, 4, and 5 of the original Classification Act of 1923, 
approved March 4, 1923, 42 Stat. 1488-1490: 


Szo.2, * * ® 

The term “department” means an ewecutive department of the United States 
Government, a governmental establishment in the executive branch of the United 
States Government which is not a part of an executive department, the munici- 
pal government of the District of Columbia, the Botanic Garden, Library of Con- 
gress, Library Building and Grounds, Government Printing Office, and the Smith- 
sonian Institution. 

The term “the head of the department” means the officer of group of officers 
in the department who are not subordinate or responsible to any other officer of 
the department. 

* * * * + * * 


Seo. 4. That after consultation with the board, and in accordance with a uni- 
form procedure prescribed by it, the head of each department shall allocate all 
positions in his department in the District of Columbia to their appropriate grades 
in the compensation schedules and shall fix the rate of compensation of each em- 
ployee thereunder, in accordance with the rules prescribed in section 6 herein. 
Such allocations shall be reviewed and may be revised by the board and shall 
become final upon their approval by said board. ° oi2 ‘ . 

Seo. 5. That the compensation chistes shall apply only to civilian em- 
ployees in the departments within the District of Columbia and shall not apply 
to employees in positions the duties of which are to perform or assist in ap- 
prentice, helper, or journeyman work in a recognized trade or craft and skilled 
and semiskilled laborers, except such as are under the direction and control of 
the custodian of a public building or perform work which is subordinate, inci- 
dental, or preparatory to work of a professional, scientific, or technical char- 
acter. The board shall make a survey of the field services and shall report to 
Congress at its first regular session following the passage of this Act schedules or 
positions, grades, and salaries for such services, which shall follow the principles 
and rules of the compensation schedules herein contained in so far as these are 
applicable to the field services. This report shall include a list prepared by the 
head of each department, after consultation with the board and in accordance 
with a uniform procedure prescribed by it, allocating all field positions in his 
department to their approximate grades in said schedules and fixing the pro- 
posed rate of compensation of each employee thereunder in accordance with the 
rules prescribed in section 6 herein. [Italics supplied.] 


From the introductory paragraph of the Appropriation Act of De- 
cember 6, 1924, 43 Stat. 704, entitled— 


An Act Making additional appropriations for the fiscal year ending June 30, 
1925, to enable the heads of the several departments and independent establish- 
ments to adjust the rates of compensation of civilian employees in certain of the 
field services. 

That to enable the heads of the several departments and independent estab- 
lishments to adjust the compensation of civilian employees in certain fleld 
services to correspond, so far as may be practicable, to the rates established by 
the Classification Act of 1923 for positions in the departmental services in 
the District of Columbia the following sums are appropriated, out of any money 
in the Treasury not otherwise appropriated, for the serviee of the fiscal year 
ending June 30, 1925. namely: * * * [Italics supplied.] 
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From sections 2 and 3 of the Welch Act of May 28, 1928, 45 Stat. 
785 : 


Src, 2. Upon the passage of this Act the board shall forthwith make a survey 
of the classes of civilian positions in the various field services, exclusive of the 
Postal Service, Foreign Service, and employees in the mechanical and drafting 
groups whose wages are now or have heretofore been fixed by wage boards or 
similiar authority, and shall present a report to Congress at its aret regular Ses- 
sion following the passage of this Act, such report to contain: * 

Sec, 8. The heads of the several executive departments and independent es- 
tablishments are authorized to adjust the compensation of certain civilian po- 
sitions in the field services, the compensation of which was adjusted by the Act 
of December 6, 1924, to correspond, so far as may be practicable, to the rates es- 
tablished by this Act for positions in the departmental services in the District 
of Columbia. [Italics supplied.] 


From section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1005— 


The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain 
civilian positions in the field services, the compensation of which was adjusted 
by the Act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be 
practicable, to the rates established by the Act of May 28, 1928 (U. S. C., Supp. 
3, title 5, sec. 673), and by this Act for positions in the departmental services 
in the District of Columbia: * * * [Italics supplied.] 


These statutes prescribe two separate and distinct procedures for 
fixing the salary rates for civilian employees of the United States, 
one for employees occupying positions in the departmental service, 
and the other for employees occupying positions in the field service. 
Throughout said statutes the Congress has recognized a distinction 
between the departmental and field services with no particular em- 
phasis upon the location of the positions. The distinction between 
the two procedures may be stated by quoting the following from the 
decision of May 12, 1931, 10 Comp. Gen. 519, 521: 


The principles of classification require that the duties and responsibilities 
shall determine the grade or salary range of a field position, in the same man- 
ner as in the departmental service in the District of Columbia, according to 
the basic qualifications of the several grades as set forth in the classification 
act, as amended by the Brookhart Salary Act. The difference is that in the 
departmental service in the District of Columbia the allocation of positions 
is by the joint action of the administrative office and the Personnel Classification 
Board, whereas in the field service the sole authority to allocate the positions 
to the several grades or salary ranges is vested in the administrative office. 
The salary rates within the proper grade or salary range as thus determined, 
fixed for individual employees on the basis of personal efficiency and experience, 
must include the determined value of allowances furnished in kind as a part 
of the total compensation, as required by the act of March 5, 1928, 45 Stat. 193. 
For —~ procedure in this regard, see 5 Comp. Gen. 957; 6 id. 162; 8 id. 628; 
9 id, 


In the original Classification Act of 1923, the Congress limited 
the schedules of the Classification Act and the jurisdiction of the 
Personnel Classification Board (now the Civil Service Commission) 
to the departmental service in the District of Columbia and directed 
a survey to be made of positions in the field service with a view 
eventually of extending the schedules prescribed by the act and of 
extending, also, the jurisdiction of the Civil Service Commission to 
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the field service. The direction for a survey of the field service was 
repeated in section 2 of the act of May 28, 1928, supra. See, also, 
Title II of the act of November 26, 1940, 54 Stat. 1212. However, 
because of the disparity between the salary rates of employees in de- 
partmental and field positions, it was determined soon after the 
effective date of the original Classification Act, July 1, 1924, that 
some procedure should be established immediately for adjusting the 
salary rates of employees in field service positions to correspond so 
far as practicable to the rates prescribed by the classification act 
for employees occupying departmental positions all of which were 
then in the District of Columbia. Hence, by the acts of December 
6, 1924, and May 28, 1928, supra, the heads of the several depart- 
ments and independent establishments of the Government were 
authorized to adjust the salaries of employees occupying field posi- 
tions accordingly. The exercise of this authority was made manda- 
tory by section 2 of the Brookhart Salary Act of July 3, 1930, supra. 
See 10 Comp. Gen. 20. These statutes were expressly limited to the 
field service on the basis that the original classification act was en- 
acted for application to the departmental service and the statutes 
have been so applied in all of the decisions of this office in which 
the point was involved. At the time of the enactment of the original 
classification act and the amendatory statutes hereinabove quoted— 
and, in fact, until recently—all of the departmental services were 
located in the District of Columbia. It was not then known or con- 
templated that any part of the departmental service would be moved 
to locations outside of the District of Columbia. You have cited 
the decisions of the office holding that a departmental force does not 
lose its identity as such solely because it is moved and performs its 
duties and functions at locations outside of the District of Columbia. 

In view of the history and development of the classification legis- 
lation, I concur in the view expressed in your letter to the effect 
that the words “in the District of Columbia” appearing in the orig- 
inal classification act and subsequent statutes in connection with the 
words “departmental service,” do not limit the jurisdiction of the 
Civil Service Commission under the classification act to those de- 
partmental positions which are located within the geographical 
limits of the District of Columbia. The Congress has shown a clear 
purpose and intent throughout the classification legislation (1) to 
make the distinction between the departmental service wherever lo- 
cated and the field services wherever located, (2) to vest in Civil 
Service Commission the final authority to approve allocations in 
proper grades of all departmental positions wherever located, and 
(3) to vest in the heads of the various departments and establish- 
ments the final authority to approve allocations in proper grades of 
all field positions wherever located. Of course, there are excepted 
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such departmental and field positions as are expressly excepted by 
law from the classification acts, as amended. 


(B-22250) 


PAY—ADDITIONAL—OVER 12 MONTHS’ SERVICE—SERVICE CREDITS 


In determining whether an enlisted man of the Regular Army has had 12 
months’ service within the meaning of section 8 (a) of the Service Exten- 
sion Act of 1941, authorizing $10 additional pay for each month of service 
in excess of 12, prior service in the Navy may not be counted. 


Assistant Comptroller General Elliott to Maj. C. E. Anderson, United States 
Army, January 10, 1942: 


There was received, by indorsement dated November 27, 1941, 
your letter of November 12, 1941 (with enclosures), as follows: 


1. Under the provisions of AR 35-730, there is forwarded herewith, for 
decision as to whether payment may properly be made, W. D. Form No. 337 
(Voucher for Pay and Allowances of Individual Enlisted Men) executed in 
favor of John W. Kelly, 14052061, Corporal, 58th School Squadron, A. C., for 
payment of additional $10 per month, for the period August 18, 1941, to Sep- 
tember 30, 1941, authorized under Section 8 (a), Service Extension Act of 
1941, approved August 18, 1941. 

2. The above-described voucher has been submitted to the undersigned, a 
disbursing officer, for payment. 

8. This office is unable to conclusively determine whether the term “military 
service” as used in Section 8 (a), Service Extension Act of 1941, with reference 
to “enlisted personnel of the Regular Army,” would include prior service 
rendered as a member of the naval forces of the United States. 

4. In the instant case it will be noted that the soldier’s service, as of August 
18, 1941, consists of the following: 

a. U. 8S. Navy, from Sept. 10, 1937, to Feb. 5, 1941—3 yrs., 4 months, and 26 


days. 

b. U. S, Army, from April 25, 1941, to Aug. 18, 1941—3 months, 24 days. 

5. The question involved arises in view of the language contained in Section 
1 (b) of the Selective Training and Service Act of 1940, approved September 
16, 1940, which reads: 

“(b) The Congress further declares that in a free society the obligations and 

privileges of military training and service should be shared generally in accord- 
ance with a fair and just system of selective compulsory military training and 
service.” [Italics supplied.] 
The phrase “military training and service” as used above, and otherwise 
throughout the act, like the act itself, applies equally to any and all the armed 
services of the United States, and when considering for application the pro- 
visions of the Service Extension Act of 1941, the Selective Training and 
Service Act of 1940 must necessarily be considered. 

6. Your decision is requested. 


Section 8 (a) of the Service Extension Act of 1941 (approved 
August 18, 1941), 55 Stat. 627, is as follows: 


Any person inducted into the land or naval forces of the United States for 
active training and service, under section 3 (b) of the Selective Training and 
Service Act of 1940 shall, in addition to the amounts otherwise payable to 
such person with respect to such training and service, be entitled to receive the 
sum of $10 for each month of such training and service in excess of twelve. 
The provisions of this section shall also apply (1) to any enlisted personnel 
of the National Guard of the United States or of any other reserve component 
of the Army of the United States ordered into the active military service under 
the authority of Public Resolution Numbered 96, approved August 27, 1940, or 
section 37a of the National Defense Act of 1916, as amended, for any such 
service so rendered by any such personnel in excess of twelve months, and (2) 
to any enlisted personnel of the Regular Army for each month of military 
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service rendered by him after the date of enactment of this joint resolution, 
and after his total military service (rendered before or after such date) 
exceeds twelve months. [Italics supplied.] 


The term “military service” is used twice in that part of section 8 
(a), supra, which extends the benefits of the section to personnel of 
the Regular Army. It is first used to refer to “each month of mili- 
tary service” of “enlisted personnel of the Regular Army” after the 
date of the enactment. There is no doubt that the military service 
thus contemplated by the Congress was service as an enlisted man of 
the Army, and that prior service in the Navy was not intended to be 
included in computing the 12 months’ “tota] military service” of an 
enlisted man of the Regular Army under the provisions of section 8 
(a) of the Service Extension Act of 1941. Your question is 
answered accordingly. 

The voucher received with your letter is retained in the files of 
this office, 


(B-22756) 


SUBSISTENCE—PER DIEMS—SCOPE OF “8 A, M. TO 6 P. M.” RULE 


Where an employee’s regular tour of duty falls between hours other than 
8 a. m. to 6 p. m., the proviso in paragraph 51 of the Standardized Govern- 
ment Travel Regulations that “no per diem will be allowed when the de- 
parture is after 8 a. m. and the return on the same day is prior to 6 p. m.” 
does not preclude the allowance of per diem in lieu of subsistence for 
official travel performed entirely between 8 a. m. and 6 p. m., but when the 
travel is performed entirely within the hours comprising the employee's 
regular tour of duty, no per diem may be allowed. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, January 
10, 1942: 


I have your letter of December 22, 1941, as follows: 


There are presented for decision questions involving the interpretation of 
the following provisions of paragraph 51 of Standardized Government Travel 
Regulations, as amended. 

“Provided, That no per diem will be allowed when the departure is after 
8 a. m., and the return on the same day is prior to 6 p. m., or for any absence 
not exceeding three hours.” 

The specific questions are: 

(1) Whether an employee, whose official tour of duty is from 11 p. m. to 
7 a. m., and who is held in a duty status and performs official travel, beginning 
after 8 a. m. and continuing for more than three hours, must be denied per 
diem because the travel falls within the restrictive period 8 a. m. to 6 p. m. 
specified in Paragraph 51, supra. 

(2) Whether an employee, whose official tour of duty is from 3 p. m. to 11 
p. m., and who performs official travel for a period of more than three hours 
all of which falls within the period of his official tour of duty, thereby becomes 
entitled to per diem, all other requirements of entitlement being met, by reason 
of the fact that the travel was not within the prohibited period 8 a. m. to 
6 p. m. specified by Paragraph 51, supra, notwithstanding the fact that such 
travel was all within the employee's official tour of duty. 

The provisions of paragraph 51, supra, would appear to deny per diem for 
all travel completed within the hours 8 a. m. to 6 p. m., regardless as to the 
official hours of duty of the traveler, and to permit the payment of per diem 
for travel completed within any other comparable period of time, regardless 
as to the official hours of duty of the traveler. It would appear that the said 








656 DECISIONS OF THE COMPTROLLER GENERAL 














































provisions probably were drafted to fit the cases of employees assigned to the 
generally prevailing tour of duty, i. e, 9 a. m. to 5 p. m., and are predicated 
upon the principle that employees should not be allowed per diem for travel, 
all of which, or substantially all of which, falls within their official tour of 
duty. By the same token it is assumed they were not intended to deny per 
diem if otherwise payable merely because the travel falls within the prescribed 
hours 8 a. m. to 6 p. m. as indicated in Question 1, supra. In other words, 
the specific hours referred to should be regarded merely as a foot rule applicable 
to any other tour of duty. 

Unless it be held that the provisions of Paragraph 51, supra, permit the pay- 
ment of per diem for travel completed within the hours 8 a. m. to 6 p. m., when 
such travel is not within the official tour of duty of the traveler, and that the 
said provisions clearly imply that no per diem can be allowed in connection 
with travel, all, or practically all, of which is within the official hours of duty 
of the employees, the desirability of amending said provisions to specifically so 
provide seems to be suggested. 


Your consideration and decision in the matter will be appreciated. 


As you suggest, the proviso in paragraph 51 of the Standardized 
Government Travel Regulations, quoted in your letter, stating the 
8 a. m. to 6 p. m. rule, was intended to, and does, relate only to 
employees whose regular tour of duty falls within those hours. The 
purpose was to deny subsistence allowance for trips of short duration 
where the ordinary arrangement for subsistence would not be inter- 
rupted thereby. See 3 Comp. Gen. 966; 4 id. 767; 5 id. 100; id. 128; 
id. 163 ; id. 319; 12 id. 181. 

The fundamental principle involved in the rule in question would 
deny payment of a per diem in lieu of subsistence to an employee 
whose absence from headquarters on official duty is entirely within 
the hours comprising his regular tour of duty for the calendar day 
involved. 

Accordingly, both questions (1) and (2) are answered in the 
negative. 


(B-22368) 


PAY—RETIRED FLEET NAVAL RESERVISTS—PROMOTION AND SERVICE 
CREDITS 


The provisions of the act of July 1, 1918, authorizing the promotion of retired 
enlisted men of the Navy and Marine Corps when recalled to active duty, 
and, when relieved of active service, the retention on the retired list of the 
rank, service, etc., held by them at the time of such relief, are limited in 
their operation to enlisted men of the Regular Navy and Marine Corps 
retired under the provisions of the acts of March 3, 1899, and March 2, 


1907, and have no application to transferred Fleet Naval reservists on the 
retired list. 


somreaees, Cennerier General Elliott to the Secretary of the Navy, January 





There has been received your letter of December 5, 1941, as follows: 


The act approved July 1, 1918 (40 Stat. 719; 34 U. 8. C. 434), provides, relative 
to promotion of retired enlisted men called into active service, as follows: 

“Any enlisted man of the Navy or Marine Corps upon the retired list who has 
been ordered into active service since April 6, 1917, or who may hereafter be 
ordered into active service, shall be eligible for promotion and he shall be entitled 
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to the pay and benefits of continuous service of such rank and for such length 
of time as he is or has been employed in active service, and when relieved of 
active service shall retain upon the retired list the rank and service held by 


him at the time of such relief, with the pay and allowances of such rank on the 
retired list.” 


The question has arisen in the Navy Department as to whether Fleet Reservists, 
who are placed on the retired list of the Regular Navy after completion of thirty 
years’ total service or prior thereto on account of physical disability, pursuant to 
the provisions of the Naval Reserve Act of 1938 (34 U. S. C. 854¢, 854e), are to be 
considered in the same status as enlisted men who are transferred to the retired 
list directly from the Regular Navy after completion of thirty years’ service 
(act of March 3, 1899, sec. 17, 30 Stat. 1008, as amended, 34 U. S. C.,431), insofar 
as concerns the application to such Fleet Reservists of the provisions of the act 
of July 1, 1918, supra, relative to advancement in enlisted ratings with corre- 
sponding increases in pay and allowances as therein specified. 

Your early deeision on this question will be appreciated. 

Provision was first made for a Naval Reserve by the act of March 
3, 1915, 38 Stat. 940, 941. The 1915 act was superseded by the act of 
August 29, 1916, 39 Stat 587, e¢ seg., which created the Naval Reserve 
Force and provided for the retirement of transferred members of the 
Fleet Naval Reserve upon completing 30 years’ service, including Naval 
and Fleet Naval Reserve service, with the pay they were then receiving 
plus the allowances to which enlisted men of the same rating were en- 
titled on retirement after 30 years’ naval service. Ever since the enact- 
ment of the first act a distinction between the status of retired reservists 
and retired members of the Regular Navy has been clearly defined. 

A provision contained in the act of March 3, 1915, 38 Stat. 941, 
provided : 

The Secretary of the Navy is authorized in time of war, or when, in the opinion 
of the President, war is threatened, to call any enlisted man on the retired list 
into active service for such duty as he may be able to perform. While so em- 
ployed such enlisted men shall receive the same pay and allowances they were 
receiving when placed on the retired list: Provided, That enlisted men on the 
retired list shall not be eligible for enlistment in or transfer to the naval reserve. 

A similar provision was contained in the act of August 29, 1916, 
39 Stat. 591, except that the proviso was omitted. The act of July 
1, 1918, 40 Stat. 719, in referring to enlisted men of the Navy or 
Marine Corps upon the retired list, does not appear reasonably to 
have contemplated within its purview transferred Fleet Naval Re- 
servists on the retired list. The act of August 29, 1916, had been 
enacted less than 2 years previously and the only enlisted members 
of the Regular Navy who, on July 1, 1918, could have transferred 
to the Fleet Naval Reserve and attained a retired status would have 
been those persons who had completed more than 28 years’ naval 
service on August 29, 1916. Hence, it is doubtful that many, if any, 
members of the Regular Navy between August 29, 1916, and July 
1, 1918, with as much as 28 years’ active naval service had become 
retired reservists on the latter date to whom the act of July 1, 1918, 
was applicable. 


In 2 Comp. Gen. 762, it was held that the fact that transferred 
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members of the Fleet Naval Reserve retired prior to July 1, 1922, 
are borne on the retired list of the Navy does not entitle them to 
the retired pay prescribed by the act of June 10, 1922, 42 Stat. 630, 
for retired enlisted men of the Navy; they are only entitled to the 
retired pay prescribed for them by the Act of August 29, 1916, 39 
Stat. 591, it having been stated therein that when men of the Navy 
were transferred to the Fleet Naval Reserve— 

* * * they ceased for all purposes to be enlisted men of the Navy and 
became thereafter for all purposes, inclusive of retirement, Fleet Naval Re- 
servists. Enlisted men of the Navy are one class of men, with their own 
statutes, inclusive of retirement, applicable to them; transferred Fleet Naval 


Reservists are, on the other hand, another class, with their own separate 
statutes applying to them, inclusive of that for their retirement. * * * 


See, also, 4 Comp. Gen. 942, 946. 

The Naval Reserve Acts of 1925 and 1938 do not affect the uniform 
holdings under the 1916 act as to the distinction between the two 
classes of retired enlisted men. It was provided by the act of March 
2, 1907, 34 Stat. 1217, 34 U. S. C. 431, that when an enlisted man 
of the Navy or Marine Corps shall have served 30 years he shall, upon 
making application to the President, be placed upon the retired list 
with 75 percentum of the pay and allowances he may then be in 
receipt of, the allowances being commuted as therein provided. In 
view of the state of the law and the conditions prevailing at the 
time of enactment of the act of July 1, 1918, the conclusion seems to 
be clear that the act of that date was applicable only to enlisted 
men who were retired under the provisions of the acts of March 3, 
1899, and March 2, 1907, and was not intended to affect the special 
provisions pertaining to retired transferred naval reservists. 

If any doubt exists as to the correctness of this conclusion it 
appears only necessary to call attention to that part of section 6 of 
the act of May 18, 1920, 41 Stat. 602, 603, which, after authorizing 
temporary increases in base pay for various ratings effective from 
January 1, 1920, for enlisted men of the Regular Navy, provided: 

* * * That the retainer pay of those members of the Fleet Naval Reserve 
who, pursuant to call, shall return to active duty within one month after the 
approval of this Act and shall continue on active duty until the Navy shall 
have been recruited up to its permanent authorized strength, or until the num- 
ber in the grade to which they may be assigned is filled, but not beyond June 
30, 1922, shall be computed upon the base pay they are receiving when 
retransferred to inactive duty, plus the additions or increases prescribed in 


the Naval Appropriation Act ,opproved August 29, 1916, for members of the 
Fleet Naval Reserve: * 


Here is a clear recognition by the Congress that the pay of trans- 
ferred reservists was ordinarily measured by the pay they received 
at the close of their last naval service and of the necessity for the 
enactment of specific legislation in order to confer upon them greater 
pay than they were receiving at the time of transfer. 
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The Naval Reserve Act of 1938, 52 Stat. 1176, et seg., provides: 


Sec. 5. Any member of the Naval Reserve, including those on the honorary 
retired list created by section 309, title III, of this act, or who may have been 
retired, may be ordered to active duty by the Secretary of the Navy in time of 
war or when in the opinion of the President a national emergency exists and 
may be required to perform active duty throughout the war or until the national 
emergency ceases to exist; but in time of peace, except as otherwise provided 
in this act, he shall be ordered to or continued on active duty with his own 
consent only: * * * 

a7 +. ” * s +. * 


Sec. 204. Men serving in the Regular Navy on the date of the passage of this 
act, who first enlisted in the Navy after July 1, 1925, or who reenlisted therein 
after July 1, 1925, having been out of the Regular Navy for more than three 
months, and men who first enlist in the Regular Navy after the passage of this 
act, may upon their own request be transferred to the Fleet Reserve upon the 
completion of at least twenty years’ naval service: Provided, That they are 
physically and otherwise qualified to perform duty in time of war. After such 
transfer, except when on active duty, they shall be paid at the rate of one-half 
of the base pay they are receiving at the time of transfer: Provided further, 
That all enlisted men transferred to the Fleet Reserve in accordance with the 
provisions of sections 1 and 208 of this act shall, upon completion of thirty years’ 
service, be transferred to the retired list of the Regular Navy, with the pay 
they were then legally entitled to receive and the allowances to which enlisted 
men of the Regular Navy are entitled on retirement after thirty years’ service: 
And provided further, That all enlisted men transferred to the Fleet Reserve in 
accordance with the provisions of this section shall, upon completion of thirty 
years’ service, be transferred to the retired list of the Regular Navy, with the 
pay they were then legally entitled to receive, plus all permanent additions thereto, 
and the allowances to which enlisted men of the Regular Navy are entitled 
on retirement after thirty years’ service. 

. * * s s = o 


Sec. 206. * * * That enlisted men heretofore or hereafter transferred to 
the Fleet Reserve after sixteen years’ or more service in the Regular Navy, who 
ure found not physically qualified upon such examination, shall be transferred 
to the retired list of the Regular Navy, with the pay they are then receiving, 
and in addition men coming under the cognizance of sections 1 and 203 of this 
act, shall, upon the completion of thirty years’ service, receive the allowances 
to which enlisted men of the Regular Navy are entitled on retirement after thirty 
years’ service: Provided further, That all men coming under the cognizance of 
section 204 of this title shall receive all permanent additions to their base pay, 
and the allowances to which enlisted men of the Regular Navy are entitled on 
retirement after thirty years’ service: Provided further, That in the computation 
of service requisite for transfer of enlisted men of the Fleet Reserve to the re- 
tired list of the Regular Navy, service in the Army, Navy, Marine Corps, Coast 
Guard, Naval Reserve Force, Fleet Naval Reserve, Fleet Reserve, Marine Corps 
Reserve Force, and the Marine Corps Reserve and on the retired list of the Regu- 
lar Navy shall be included: And provided further, That such service as may here- 
tofore have been authorized by law to be counted as double time shall be credited 
as double time in this computation. 


In view of the statutory provisions specifically applicable to the 
pay of transferred retired members of the Fleet Naval Reserve, it 
must be concluded that the provisions of the act of July 1, 1918, are 
limited in their operation to those enlisted men of the Regular Navy 
and the Marine Corps retired under the provisions of the acts of 
March 3, 1899, and March 2, 1907. 
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(B-22808) 
OFFICERS AND EMPLOYEES—LEAVE PAYMENTS AFTER MILITARY 
DUTY 


Where an employee who was on ordered military duty on August 1, 1941, made 
application prior to relief from such duty for compensation pursuant to the 
act of August 1, 1941, for accumulated and current accrued civilian leave 
in addition to military pay but decision thereon was not reached until after 
restoration to his civilian position, the employee may at this time be paid for 
the leave so applied for, but a similarly situated employee who made no 
application for compensation for his civilian leave until after restoration to 
his civilian position may not be paid therefor except for that thereafter 
taken. 


Comptroller General Warren to the Postmaster General, January 13, 1942: 
I have your letter of December 27, 1941, as follows: 


Post Office Inspector David H. Stephens went on active duty as a Captain, 
Adjutant General’s Department (Postal Section) Reserve Corps of the United 
States Army on May 25, 1941, and he resumed his civilian position as a post 
office inspector on October 16, 1941. 

Mr. Stephens has addressed a letter to the inspector in charge of his division 
reading in part as follows: 

“In connection with Order No. 16188 (amending Section 44, paragraph (a), 
Postal Laws and Regulations) (Public Law 202), appearing in Postal Bulletin 
of September 15, 1941, which I just saw yesterday, I would appreciate your 
advice as to whether I could properly receive compensation for approximately 
thirty days of accumulated annual leave.” 

At the time this letter was received Inspector Stephens had to his credit 
3914 days’ annual leave. 

Although Mr. Stephens addressed this letter to the inspector in charge while 
he was still on active military duty, he resumed his civilian position before a 
decision could be reached whether he was entitled to compensation for accumu- 
lated annual leave. 

Your decision is requested whether in the circumstances Mr. Stephens may 
at this time be granted compensation for accrued leave to his credit at the time 
he entered on military duty. Your further decision is requested as to the pro 
priety of allowing compensation for accrued leave in any case when application 
is made therefor after an employee has returned to his civilian postion. 


The act of August 1, 1941, Public Law 202, 55 Stat. 616, provides 
as follows: 


That employees of the United States Government, its Territories or posses- 
sions, or the District of Columbia (including employees of any corporation 
created under authority of an Act of Congress which is either wholly controlled 
or wholly owned by the United States Government, or any corporation, all the 
stock of which is owned or controlled by the United States Government, or any 
department, agency, or establishment thereof, whether or not the employees 
thereof are paid from funds appropriated by Congress), who have heretofore 
or who may hereafter be ordered to active duty with the military or naval forces 
of the United States shall be entitled to receive, in addition to their military 
pay, compensation in their civilian positions covering their accumulated or 
current accrued leave or to elect to have such leave remain to their credit until 
their return from active military or naval service. 


That statute is effective from and after its date and is applicable 
to any civilian officer or employee who had a status on August 1, 1941, 
entitling him to the benefits of the statute. Therefore, if Mr. Stephens 
was in the Army on active duty on August 1, 1941, as a result of his 
having been ordered to such active duty May 25, 1941 (as distin- 
guished from voluntary entering the military service, see 21 Comp. 
Gen. 212; id. 237), and returned to his civilian position October 16, 
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1941, after the date of the statute, swpra, he may at this time be 
granted compensation for the accrued leave to his credit at the time 
he entered upon military duty. Compare 21 Comp. Gen. 423, hold- 
ing as follows (quoting from the syllabus) : 

If an employee returned to his civilian position from active military service 

prior to August 1, 1941, the date of approval of Public Law 202, granting to 
employees ordered'to military duty the right to receive payment for accumulated 
and current accrued leave in addition to their military pay, he was not in a 
status upon which the statute could operate and is entitled merely to be re- 
credited with such leave. 
. Also, if an employee who was in the military service on August 1, 
1941, does not apply for the compensation covering the period of his 
accumulated leave until after his return to his civilian employment, 
he will be regarded as having elected to have such leave remain to 
his credit and cannot be paid therefor except for leave thereafter 
taken. 


(B-21768) 


TRANSPORTATION—DEPENDENTS—RETIRED ARMY OFFICERS ON 
ACTIVE DUTY—RAPID SUCCESSION OF STATION CHANGES 


Where a retired Army officer was ordered to a second permanent active duty 
stution effective three months or less from the effective date of the orders 
fixing his first permanent active duty station and before his dependents had 


an opportunity to travel to the first station from their home, the trans- 
portation authorized for his dependents by the Military Appropriation 
Act, 1941, is not limited to that from the first to the second station, as is 
the case in successive station changes of officers on the active list of the 
Regular Army, but extends to transportation from their home to the 
second station. 


—, Comptroller General Elliott to Col. W. M. Dixon, U. S. Army, January 
15, $ 


There has been considered your letter of October 30, 1941 (with 
enclosures), as follows: 


Attached hereto is a voucher in the amount of $128.19 in favor of Colonel 
Malcolm P. Andruss, U. 8. Army, Retired, covering reimbursement for travel 
of his dependents which has been presented to the undersigned, a disbursing 
officer, for payment. 

From the attached orders it appears that this officer was placed on active 
duty effective on or about May 1, 1941, and directed to proceed from his home, 
Issaquah, Washington, to New York, New York, by par. 8, 8S. O. #88, W. D., 
16 April 1941. This order was amended, however, by par. 5, 8. O. #93, W. D., 
22 April 1941, to direct that he proceed to Syracuse, New York, rather than to 
New York, New York. Par. 9 [8], 8S. O. #130, W. D., 5 June 1941, then re- 
lieved him from assignment and duty at Syracuse, New York, and assigned him 
to Wilmington, Delaware. 

Claim is being made on the basis of cost for travel of his dependents from 
his home, Issaquah, Washington, to his second permanent station, Wilmington, 
Delaware, and is premised on the principle announced by the Comptroller 
General in decision dated September 11, 1985, 15 Comp. Gen. 193, concerning 
rapid succession of changes of stations. 

The undersigned is in doubt as to whether reimbursement as claimed is 
authorized, and your decision is respectfully requested. 
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The amended order of April 22, 1941, recalling Colonel Andruss 
to active duty and fixing Syracuse, N. Y., as his duty station, is as 
follows (paragraph 5, War Department Special Orders No. 93) : 


Par. 3, 8. O., 88, W. D., 1941, pertaining to Colonel Malcolm P. Andruss (O-1726), 
United States Army, retired, is amended to read as follows: “By direction of 
the President, Colonel Malcolm P. Andruss (O—-1726) United States Army, retired, 
is placed on active duty, effective on or about 1 May, 1941, and is then assigned 
to duty in connection with recruiting at Syracuse, New York. He will proceed 
from. his home Issaquah, Washington, to Syracuse, New York, and report by 
letter to the commanding general, Second Corps Area, for instructions. FD 1413 
P 1-06, 15-06 A 0410-01. (A. G. 210.62.) (19 Apr. 41).” 


It appears that Colonel Andruss was on duty in Syracuse, N. Y., 
having reported May 11, 1941, pursuant to the above-quoted order 
when he received paragraph 8, War Department Special Orders No. 
130, dated June 5, 1941, which is as follows: 

Colonel Malcolm P. Andruss (O-1726), Coast Artillery Corps, is relieved from 
assignment and duty in connection with recruiting with station at Syracuse, New 
York, is assigned to duty in connection with recruiting with station at Wilming- 
ton, Delaware, and will proceed to that station and report for duty. The travel 


directed is necessary in the military service. FD 1413 P 1-06, 15-06 A 0410-01. 
(A. G. 210.62.) (2 June, 41). 


The dependents of Colonel Andruss did not join him in Syracuse, 
N.Y. He states in his letter of September 10, 1941: 

3. * * * Shortly after I had located a home for the family—they were on 
the eve of joining me—orders were received (Par. 8, S. O. 130, W. D., June 5, 
1941—copy enclosed) relieving me from duty in Syracuse, N. Y., and assigning me 


to duty in Wilmington, Delaware, as District Recruiting Officer, Delaware 
District. I joined June 20, 1941. 


4. I have just recently been able to locate a home for my family here in 
Wilmington and they are scheduled to leave Seattle for Wilmington on the 18th 
inst. 


They left Issaquah, Wash., sometime in September 1941, when they 
traveled to Wilmington, Del. 

In 15 Comp. Gen. 193, cited in your letter, supra, in support of the 
claim of Colonel Andruss, it was held as follows (quoting the 
syllabus) : 

Where circumstances resulting from a rapid succession of changes of stations 
prevent the selection of a shipping address prior to the receipt of another change 
of station orders, and no shipment has been made to the intermediate station or 
stations, transportation of household effects at Government expense, from the 
former (first old) station or from an intermediate point to the ultimate new 
station, is authorized, if the request is made with reasonable promptness, on the 


same basis as to limit of cost as had the tltimate new station been so assigned 
in the first order involved. 


The conditions in the laws and regulations relating to the trans- 
portation of household effects of military personnel are different from 
the conditions in the laws and regulations relating to the transporta- 
tion of dependents of such personnel on permanent change of station, 
and the decision cited in your letter, involving transportation of house- 
hold effects, has no application to transportation of dependents. 

With respect to transportation of dependents between permanent 
duty stations of officers of the Regular Army on the active list, the 
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rule incorporated in the Army regulations (paragraph 7g, AR 30-920, 
and paragraph 4b, AR 35-5320) and long recognized in the decisions 
of this office is that where an officer’s dependents perform no travel 
incident to a permanent change of station before the officer is ordered 
to make another permanent change of station, the transportation 
authorized for them is limited to that from the last permanent station 
to the ultimate new station. 

The Military Appropriation Act, 1941, approved June 13, 1940, 
54 Stat. 356, provides an appropriation for “transportation, or reim- 
bursement therefor, of * * * dependents of military personnel, 
including those of retired officers ordered to active duty and upon 
relief therefrom.” 'The purpose of this provision was to give finan- 
cial aid to retired officers to defray the cost of transportation of their 
dependents when ordered to active duty from their homes, and 
where the needs of the service are such that a retired officer is 
ordered from his first permanent active duty station a short time 
after reporting thereto, and before he succeeds in securing living 
accommodations for his dependents, or before the dependents have an 
opportunity to travel from their home to the first permanent duty 
station, it does not appear necessary or proper to extend to such 
a ease the rule with respect to successive permanent station changes 
of officers on the active list, at least not in cases where the time 
between the effective date of the orders fixing the first duty station 
and the effective date of the orders fixing the second duty station 
is three months or less. It should be understood that this decision 
does not affect in any way the rule with respect to officers on the 
active list of the Regular Army as stated above and is based entirely 
on the language of the appropriation act quoted above and here 
applicable. 

In accordance with the foregoing, the voucher covering the cost 
of the transportation of the dependents of Colonel Andruss from 
their home, Issaquah, Wash., to Wilmington, Del., is returned here- 
with for payment, if otherwise correct. 


(B-22442) 


COMPENSATION DEDUCTIONS—SUBSISTENCE IN KIND—TEMPORARY 
ABSENCES ON OFFICIAL BUSINESS 


Where employees whose contracts of employment require that the reasonable 
value of Government quarters and subsistence furnished them be deducted 
in accordance with section 3 of the act of March 5, 1928, from their gross 
Salary are prevented from receiving meals, ordinarily furnished in kind, 
by reason of absence from headquarters on official business, the salary 
deductions may be reduced in amounts equivalent to the determined value 
of the meals not received. 
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Cea sans General Warren to the Administrator of Veterans’ Affairs, January 
15, 1942: 


There has been considered your letter of December 8, 1941, as 
follows: : 





The Veterans’ Administration is considering the promulgation of a provision 
of Regulations and Procedure which would authorize an employee, whose con- 
tract of employment provides that subsistence will be furnished him by the 
Government, to be reimbursed the cost of meals which he necessarily procures 
at his own expense while performing official duty away from the Station to 
which he is assigned. 

The cases which will be involved are those where employees, such as at- 
tendants, are required to perform travel of short duration between the hours 
of 8:00 A. M. and 6: 00 P. M. on the same day, and reimbursement of subsistence 
expenses would not be authorized by the Standardized Government Travel Regu- 
lations. A similar case was involved in 6 Comp. Gen. 417, but the circumstances 
are now different from those obtaining at the time of the decision, since a 
change has been made in the contracts of employment. 

Prior to the date of the decision it was the practice to include in the.contracts 
of employment of those employees who were to be furnished subsistence by 
the Government the provision that a salary at a certain rate per annum with 
subsistence would be paid and an example of those contracts of employment 
is shown by the attached exhibit No. 1. 

At present it is the practice to provide in the contracts of employment of 
such persons that a salary of a certain rate per annum will be paid with deduc- 
tions of specified amounts for subsistence or any other service which is to be 
furnished under the contract of employment. An example of this form of 
contraet of employment is shown by the attached exhibit No. 2. 

The meaning of the symbols which are used to designate the classes of quar- 
ters, subsistence, and laundry to be furnished by the Government are outlined 
in Paragraph 9298 of Veterans’ Administration Regulations and Procedure, 
which is as follows: 

“Appointment letters will authorize the furnishing of quarters and/or full 
subsistence and/or laundry. Symbols will be used in personnel journal trans- 
actions and in appointment letters to indicate the value of separate allowances. 
The symbols herein specified must be used; they are understood by the General 
Accounting Office. 

“Quarters—type of quarters will be indicated (‘A’, ‘B’, ‘C’, or ‘D’). The 
number of rooms will be indicated. For instance, the symbol for a class A 
three-room, kitchen and bath dwelling unit will be ‘A3.’ It will be assumed 
that the dwelling unit is furnished unless otherwise indicated. If unfurnished, 
the symbol will be italicized as ‘A3.’ 

“Where breakfast room or dining alcove is provided in lieu of a dining room 
it will be indicated by ‘X’, for instance, ‘A3X.’ 

“In case of non-housekeeping quarters (one room) the numeral ‘1’ will be 
placed before the letter ‘A’, ‘B’, ‘C’, or ‘D’; if the non-housekeeping unit con- 
tains more than one room, the number in front of the letter will so indicate— 
for instance, 2A. The number of occupants, whether one or more, will be 
indicated immediately thereafter. The numeral ‘3’ after the letter, therefore, 
will indicate three or more in a room. If the room has a bath, the symbol will 
be italicized. For instance, where one employee is occupying class A non- 
housekeeping quarters, with bath, the symbol will be ‘7Al.’ If maid service 
is not furnished, the letter A, B, C, or D will be placed in parentheses, for 
instance, 1(B) 2SL. 

“Quarters classified as D will be described simply by placing in parenthesis 
the yearly value thereof, per employee, established in central office in accord- 
ance with R. & P. 3951; for instance, ‘D (60).’ 

“"—’ also will be the symbol used for other quarters for which special rates 
are established, with the yearly value authorized by central office indicated in 
parentheses. Thus, the symbol ‘D’ is not restricted to refer to only quarters 
that are class D. 

“Subsistence—‘S’” will indicate subsistence, the value of which is $22.50 a 
month ; “T,’ the value of which is $27.50 a month. (‘U’ will indicate subsistence, 
one meal a day, cafeteria, $7.50 a month; ‘V, two meals a day, cafeteria, 
$15.00 a month; ‘W,’ one meal a day, waiter service, $9.15 a month; ‘Y,’ two 
meals a day, waiter service, $18.30 a month.) 
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“Laundry—‘L’ will indicate personal laundry, the value of which is $2.50 
a month; ‘M,’ laundry of household linen, the value of which is $2.50 a month; 
‘N,’ laundry of household linen, the value of which is $4.00 a month. 

“As a composite example of the symbols given above is the following, show- 
ing occupancy by an employee, salary $3000 per annum, stationed at a facility, 
of a class A three-room, kitchen and bath dwelling unit, furnished with break- 
fast room in lieu of a dining room, and laundry (household linen); $3900 
(A3XM $600). The method of showing salary and allowances as indicated 
in this example will be followed. The total salary will be indicated, then the 
allowances furnished and the total value of the allowances.” 

The charges to be made for meals furnished persons other than employees 
and for meals furnished employees upon a basis other than in accordance with 
a contract of employment are outlined in Paragraph 957 of Veterans’ Adminis- 
tration Regulations and Procedure, which is as follows: 

“The value of subsistence furnished other than under contract of employ- 
ment is as follows: Where less than full subsistence—that is, less than three 
meals per day—is furnished station employees or Veterans’ Administration 
employees detailed to a station other than with travel allowance, the charge 
for all classes will be (regardless of the source of payment), breakfast, 30 
cents; dinner, 40 cents; and supper, 30 cents. At facilities where the main 
meal is served in the evening, the charges will be breakfast, 30 cents; noon 
meal or luncheon, 30 cents; evening meal or dinner, 40 cents. For Veterans’ 
Administration employees in travel status, concessioners, guests of patients, 
members or employees, and welfare workers of any organization, the charge will 
be 50 cents for each single meal or $1 per day for three meals. Under no circum- 
stances will meals be furnished gratuitously (see R. & P. 955 (E) for meals for 
entertainers). The charge for full subsistence (for employees) will be in accord- 
ance with rates fixed in R. & P. 9294 (also see R. & P. 9302). 

The charges to be made for subsistence furnished employees in accordance with 
the terms of a contract of employment are outlined in Paragraph 9294 of 
Veterans’ Administration Regulations and Procedure, which is as follows: 

“Value of Subsistence—(A) For an employee receiving waiter service, table 

cloths, linen napkins, etc., in connection therewith—$27.50 a month (for full 
subsistence; $18.30 a month for two meals a day; $9.15 a month for one meal a 
day). 
“(B) For an employee furnished subsistence in cafeteria or family style or 
in a manner other than indicated in Paragraph (A)—$22.50 a month, (for full 
subsistence; $15.00 a month for two meals a day; $7.50 a month for one meal a 
day.) At those facilities where a limited type of waiter service is furnished 
to employees on a subsistence basis, in main dining rooms, where both patients 
and/or members and employees eat their meals, there being no separate dining 
room for personnel, the charge for subsistence is $22.50 a month.” 

In arriving at these rates consideration was given the normal amount of 
leave which would be taken by the employees at which time meals would not 
be consumed. 

The data regarding the amounts charged for subsistence furnished various 
classes of persons is considered pertinent to the question at issue, since it does 
not appear unreasonable to limit accordingly the maximum amount allowable 
as reimbursement for a meal which an employee necessarily secured away from 
his official Station. 

It is requested that the matter be given consideration by your office and 
that this Administration be advised as to whether reimbursement is permissible 
under the circumstances outlined and also as to the maximum amount which 
may be allowed for each meal procured under these circumstances. 


It is understood from your above-quoted letter that there is con- 
templated the promulgation of a provision of regulations and pro- 
cedure which would provide for a proportionate reduction of the 
amount deducted from the gross salary of certain employees of the 
Veterans’ Administration in those cases where by reason of their 
absence from headquarters, on official business, the employees are 
prevented from receiving certain meals to which they are entitled 
in kind by virtue of the contract of employment, rather than, as 
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stated, a reimbursement of “the cost of meals” necessarily procured 
by them at their own expense while performing official duty away 
from the stations to which assigned. 

Section 3 of the act of March 5, 1928, 45 Stat. 193, provides as 
follows: 

The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household 
equipment, subsistence, and laundry service; and appropriations for the fiscal 
year 1929 and thereafter of the character heretofore used for such purposes 
are hereby made available therefor: Provided, That the reasonable value of 
such allowances shall be determined and considered as part of the compensation 
in fixing the salary rate of such civilians. 

The sample contract of employment submitted by you, designated 
as exhibit No. 2, and pay rolls on file in this office disclose that sal- 
aries of employees of the class here involved are fixed upon an annua! 
basis in accordance with the terms of the Classification Act of 1923. 
as amended, and that, under the provisions of section 3 of the act of 
March 5, 1928, supra, the value of subsistence, as well as quarters, 
furnished in kind is regarded as a part of the compensation of the 
positions, which value is deducted from the total salary of the posi- 
tions when subsistence, as well as quarters, is so furnished in kind— 
the remainder, only, being paid in cash. 

In other words, it is understood that the value of all subsistence 
to be furnished in kind by the Government (whether one or more 
meals per day) is administratively determined, and that only the 
value of the subsistence actually furnished in kind is deducted from 
the total salary of the employee—the remainder being paid in cash. 

Therefore, in the event employees are prevented from receiving 
meals ordinarily furnished them in kind because of their being away 
from headquarters on official business it would appear proper to 
reduce the amount of the deduction, thereby increasing the amount 
of the cash part of the compensation due them, by the determined 
value of the meals which the employees were unable to receive in 
kind. The increase in the amount of cash to be paid under such 
circumstances would be paid not as items of subsistence under the 
Subsistence Expense Act of 1926 and the Standardized Government 
Travel Regulations (see paragraph 51), payable from the traveling 
expense appropriation, but as a part of the cash compensation of the 
employee payable from the appropriation for salaries. See 18 Comp. 
Gen. 590; id. 919. Accordingly, there would appear no objection to 
the promulgation of a provision of regulations and procedure to that 
effect, and the value of the meals fixed in existing regulations appear- 
ing reasonable, this office is not required to object to the use of such 
valuation with reference to the determination of the increased 
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amount of cash remuneration due employees by reason of meals not 
furnished them in kind under the aforesaid circumstances, 


(B-22815) 


COURTS—DEFENDANTS ABSENT IN MILITARY SERVICE—ATTORNEYS’ 
COMPENSATION AND COURT FEES 


Neither the Alaska “C” Fund nor any other appropriated moneys are available 
for the payment of compensation to attorneys who are appointed pursuant 
to the Soldiers and Sailors Civil Relief Act of 1940 to represent in court 
proceedings defendants who are in the military service. 

The provisions of the Soldiers and Sailors Civil Relief Act of 1940 relating to 
the appointment by the court of attorneys to represent defendants absent 
in the military service have the effect of modifying the requirements of 
section 3 of the act of February 11, 1925, with respect to the payment of 
fees in United States courts, to the extent of authorizing such attorneys to 
file their appearance on behalf of the absent defendants without paying 
the fees, so that the clerks of United States courts will not be required to 
account for appearance fees not collected in such cases. 


Comptroller General Warren to the Director, Administrative Office of the 
United States Courts, January 15, 1942: 


I have your letter of December 22, 1941, transmitting a communi- 
catior. dated at Juneau, Alaska, December 11, 1941, and addressed 
to this office by Hon. George F. Alexander, Judge of the United 
States District Court for the First Division of the Territory of 
Alaska, in which decision is requested as to questions arising under 
the Soldiers and Sailors Civil Relief Act of October 17, 1940, 54 
Stat. 1178. You request that Judge Alexander be advised in the 
matter and that a copy of the decision be sent to you. 

As the matter submitted for consideration appears to be of gen- 
eral import involving not only the United States District Court for 
the First Division of the Territory of Alaska but all United States 
District Courts, it is deemed more appropriate to advise you, rather 
than Judge Alexander, with respect thereto, it being assumed that 
you will inform the Judge of the action taken. 

In his letter of December 11, 1941, Judge Alexander refers to a 
prior letter of July 10, 1941, to the Attorney General, in which, after 
quoting in part section 200 of the Soldiers and Sailors Civil Relief 
Act of 1940, relating to the appointment by the courts of attorneys 
to represent defendants who are in the military service and to 
protect their interests, two questions are asked as follows: 

1. By whom and from what fund are such attorneys to be com- 
pensated or are they supposed to act without compensation ? 

2. Who is going to pay the appearance fee required to be paid 
to the clerk of the court before an appearance can be made in any 
such cases? 
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The letter of December 11, 1941, comments on such questions as 
follows: 





since writing my letter of July 10th, I have been to Ketchikan, 
the other place in my district where I regularly hold court, and have had an 
opportunity to talk with the lawyers both there and here about the matter of 
attorneys’ fees, and I find them generally willing to serve without compensation 
in such matters as may arise under the administration of the “Soldiers and 
Saflors Civil Relief Act” of 1940, where the service required is not too onerous 
or extended, which means that the Act could be administered with very little, 
if any, expense, so far as the attorneys are concerned. 

There remains, however, the question of filing fees in proceedings involving 
soldiers and sailors under this act. The law requires that the Clerk collect an 
appearance fee in all cases before an appearance can be made by any litigant, 
and the “Soldiers and Sailors Civil Relief Act” of 1940 makes no provision for 
the payment of any such fees, nor for filing such appearances without the 
payment of such fees, and the Clerk has called my attention to the fact that 
if any such filings are made by him before any appearance fee is paid by any 
such defendants, or someone in their behalf, he fears that the first examiner 
who comes along will charge him (the Clerk) with all such appearances, and 
I suppose that is true, unless there is some way, of which I am not advised, 
in which such matters can be handled. 


The Soldiers and Sailors Civil Relief Act of 1940 provides, in 
section 200, 54 Stat. 1180, paragraphs 1 and 3, as follows: 


(1) In any action or proceeding commenced in any court, if there shall be 
a default of any appearance by the defendant, the plaintiff, before entering 
judgment shall file in the court an affidavit setting forth facts showing that the 
defendant is not in military service. If unable to file such affidavit plaintiff 
shall in lieu thereof file an affidavit setting forth either that the defendant is 
in the military service or that plaintiff is not able to determine whether or not 
defendant is in such service. If an affidavit is not filed showing that the 
defendant is not in the military service, no judgment shall be entered without 
first securing an order of court directing such entry, and no such order shall 
be made if the defendant is in such service until after the court shall have 
appointed an attorney to represent defendant and protect dis interest, and the 
court shall on application — such appointment. * 

. * . * + z 

(3) In any action or seoseilatits in which a person in military service is a 
party if such party does not personally appear therein or is not represented 
by an authorized attorney, the court may appoint an attorney to represent him; 
and in such case a like bond may be required and an order made to protect the 
rights of such person. But no attorney appointed under this Act to protect a 
person in military service shall have power to waive any right of the person 
for whom he is appointed or bind him by his acts. 


Insofar as concerns the first question, and regardless of whether 
the lawyers have or have not agreed to serve without compensation, 
it should be readily apparent that no provision is made in the act 
for the payment of compensation to such attorneys out of public 
funds; so that, even the so-called “Fund C” referred to in Judge 
Alexander’s letter of July 10, is not available for the purpose. The 
authority to use such “Fund C” (48 U. S. C. 106) for “incidental 
expenses” of the United States courts in Alaska, clearly does not 
contemplate the use of moneys in that fund for the purpose here 
involved, and, as to the use of appropriated funds generally therefor, 
not only is there no appropriation made by law for the purpose but 
the act shows no intent that the Government was to be liable for 
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the payment of compensation to attorneys so appointed. It may 
be what was contemplated under said relief act, containing identical 
provisions as contained in a prior act of March 8, 1918, 40 Stat. 440, 
was that the attorneys appointed by the courts should look to the 
parties whose interests they are appointed to represent for compen- 
sation, although the authority for such appointments is not made 
subject to a prerequisite that the attorneys should receive any com- 
pensation. See in this connection Whelan v. Manhattan Railway 
Company, 86 Fed. 219, involving a somewhat similar situation. In 
any event, whatever arrangements may be made or may result in 
consequence of appointments by United States District Courts under 
the Soldiers and Sailors Civil Relief Act of 1940—which matters 
are not for the consideration of this office—it may be said that public 
funds are not available for the payment of compensation to such 
attorneys unless or until specifically appropriated by law for the 
purpose. 

With respect to fees to be paid by party defendants in suits brought 
in United States District Courts under ordinary circumstances, sec- 
tion 3 of the act of February 11, 1925, 43 Stat. 857, provides, in part, 
as follows: 


Upon the filing of any answer or paper joining issue, or the entering of 
order for trial, there shall be charged and collected by the clerk, from the party 
or parties filing any such answer or paper, for services performed and to be 
performed by said clerk in said case or proceeding, the further sum of $5: 
Provided, That after one fee, as hereinbefore provided in this section, has been 
paid by any defendant, cross-petitioner, intervenor, or party, other defendants, 
cross-petitioners, intervenors, or parties, separately appearing or filing any 
answer or paper in said suit or proceeding, shall pay a further fee of $2, for 
each answer or paper so filed: * 

Section 1 of the same act provides that the United States shall not 
be liable for any fee or sum therein provided. 

Certain exceptions have been made to the fee bill provided by the 
said act which was an amendment of prior acts containing similar 
fee bills, particularly in the case of poor suitors and seamen who are 
authorized by statute to enter and prosecute suits under prescribed 
circumstances without prepayment of fees or costs. See in this respect 
the act of July 20, 1892, 27 Stat. 252, as amended, and the act of June 
12, 1917, 40 Stat. 157. 

The Soldiers and Sailors Civil Relief Act does not in specific terms 
waive prepayment of fees or court costs but it does provide in specific 
terms for the appointment of an attorney to represent the absent 
soldier or sailor even without his knowledge or consent. It is evi- 
dently contemplated under such provisions of law that the attorney 
so appointed shall take whatever action may be necessary to protect 
the interests of the absent defendant in military service and for that 
purpose the attorney appointed by the court obviously must appear 
for the party he has been appointed to represent. To deny him the 





670 DECISIONS OF THE COMPTROLLER GENERAL 


right to file his appearance on behalf of the absent soldier or sailor 
without prepayment of the filing fee would tend to defeat the evi- 
dent purpose of the relief act. Hence, it must be concluded that the 
requirements with respect to payment of fees in United States courts 
have been modified by the Soldiers and Sailors Civil Relief Act, at least 
to the extent of authorizing the attorney so appointed by the court 
to file his appearance on behalf of the absent defendant in military 
service without the payment of such fees. 

For the foregoing reasons, I have to advise that insofar as the 
matter may concern this office, the clerks of United States courts will 
not be required to account for appearance fees not collected in the 
cases referred to. 


(B-22840) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—MILITARY 
PERSONNEL 


The transportation of a member of the military forces of the United States 
traveling on duty in connection with the promotion of the national defense 
pursuant to the Act to Promote the Defense of the United States, approved 
March 11, 1941, the cost of which transportation is payable from the appro- 
priation made by the Defense Aid Supplemental Appropriation Act, 1941, is 
transportation of “troops of the United States” within the meaning of the 
land-grant statutes, and, therefore, the cost of such transportation is for 
computation on the basis of appropriate deduction for land grant. 


Assistant Comptroller General Elliott to Col. W. M. Dixon, U. S. Army, January 
16, 1942: 


I have your letter dated December 29, 1941, FAC/cam, file reference 
553.4-TD, C. & O. CP-25579, as follows: 


There is transmitted herewith Chesapeake & Ohio bill CP-25579 which has been 
presented to the undersigned, a disbursing officer, for payment. The supporting 
transportation request was issued for transportation of an Army officer over a 
land grant line and the cost is payable from Defense Aid Appropriation. 

An advance decision is requested as to whether or not land grant deduction 
should be made in connection with travel of this officer. 


It seems probable that your submission may have arisen by reason 
of the requirements of section 321, part IT, title III, of the Transpor- 
tation Act of 1940, 54 Stat. 898, 954, which provides that subject to 


the provisions of sections 1 (7) and 22 of the Interstate Commerce 
Act, as amended, 


the full applicable commercial rates, fares, or charges shall be paid for trans- 
portation by any common carrier subject to such [Interstate Commerce] Act 
of any persons * * * for the United States, or on its behalf, except that 
the foregoing provision shall not apply * * * to the transportation of 
members of the military or naval forces of the United States * * * when 
such members are traveling on official duty * * *. 


The operation of this provision in connection with certain travel 
of personnel of the Army was the subject of consideration in decision 
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of April 12, 1941, B-15568, 20 Comp. Gen. 627, and attention is in- 
vited particularly to the first and second paragraphs of page 629. 

In the present instance the supporting transportation request shows 
that it was issued on July 2, 1941, by the transportation officer at 
Langley Field, Va., requesting the Chesapeake & Ohio Railway Co. 
to furnish “2d Lt. Winfred O. Craft, A. C., and 1 other” transportation 
from Hampton, Va., to Kansas City, Kans., “via C. & O.-Cincinnati; 
Big 4-St. Louis; MP-—Destn.” Each carrier so indicated was “subject 
to the Interstate Commerce Act, as amended,” and Lieutenant Craft 
presumably was a member “of the military * * * forces of the 
United States” at the time this transportation was requested and 
furnished. The “Authorization or object” of this travel as indicated on 
the face of the request was “Telegram ACFC 46, 7/1/41; Military; 
To ferry aircraft.” 

Your question in this matter is based apparently on the fact that the 
transportation cost is “payable from Defense Aid Appropriation.” It 
may be noted in this connection, however, that the space provided for 
showing on the carrier’s bill the appropriation involved has not been 
filled out and the only further showing in this respect occurs on the 
face of request WQ-3,949,173, here involved, which shows “Appropria- 
tion AC-299 P-111-06A0021-13.” Thisis understood to be an adminis- 
trative symbol for designating, as an appropriation, the title “Defense 
Aid, Aircraft and Aeronautical Material (Allot. to War) (D. A. A. & 
A. M.).” See War Department Finance Circular No. D-17, June 
30, 1941. 

The act of March 11, 1941, 55 Stat. 31, being “An act to promote the 
defense of the United States,” provides in section 3 that the President 
may, when he deems it in the “interest of national defense,” authorize 
the Secretary of War, the Secretary of the Navy, or the head of any 
other department or agency of the Government, to manufacture, etc., or 
otherwise procure “any defense article” for the government of any 
country whose defense the President deems vital to the “defense of the 
United States.” The act, in section 2, defined the term “defense article” 
as meaning in part “(1). Any weapon, munition, aircraft, vessel, or 
boat” and as including “any article” so described “Manufactured or 
procured pursuant to section 3, or to which the United States or any 
foreign government has or hereafter acquires title, possession, or 
control.” 

The act of March 27, 1941, 55 Stat. 53, being the “Defense Aid Sup- 
plemental Appropriation Act, 1941," appropriated a total amount of 
$7,000,000,000 to “enable the President, through such departments or 
agencies of the Government as he may designate, to carry out the pro- 
visions of” the cited act of March 11, 1941, “and for each and every 
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purpose incident to or necessary therefor.” Of the total amount of 
$7,000,000,000 there were: 


* * * appropriated * * * the following sums for the following respec- 
tive purposes, namely : 

(a) For the procurement, by manufacture or otherwise, of defense articles for 
the government of any country whose defense the President deems vital to the 
defense of the United States, including services and expenses in connection 
therewith, as follows: 

* * * * * * * 


(2) Aircraft and aeronautical material, including engines, spare parts, and 
accessories, $2,054,000,000 
* * 


ae a * * * 

(d) For necessary services and expenses for carrying out the purposes of such 
act not specified or included in the foregoing $40,000,000 

It is assumed, in view of the appropriation symbol appearing upon 
the transportation request, that the cost of the transportation here 
concerned is payable from the appropriation so made. 

In Executive Order No. 8751, dated May 2, 1941, pertaining to the 
cited act of March 11, 1941, it is stated: 

* * * in order to provide for the effective administration of said Act in 
the interest of national defense, it is hereby ordered as follows: 

1. There is established within the Office for Emergency Management of the 
Executive Office of the President the Division of Defense Aid Reports, at the 
head of which shall be an Executive Officer appointed by the President * * 

2.* * * the Division of Defense Aid Reports shall perform and Gaia 
the following described duties and responsibilities : 

a. Provide a central channel for the clearance of transactions and reports, and 
coordinate the processing of requests for aid under the act. 

b. Maintain such system of records and summary accounts to be approved by 
the Bureau of the Budget, as may be necessary for adequate administrative and 
financial contro] over operations under the act and as will currently reflect the 
status of all such operations, 

c. Prepare such reports as may be necessary. to keep the President informed 
of progress under the act; assist in the preparation of reports pursuant to section 
5b of the act; and serve generally as a clearing house of information for agencies 
participating in the program. 

d. Perform such other duties relating to defense aid activities as the President 
may from time to time prescribe. 

Subsequently by “Military Order” of May 6, 1941, the President, “By 
virtue of the authority vested in me as President of the United States 
and as Commander in Chief of the Army and Navy of the United 
States,” designated Major General James H. Burns, of the United 
States Army, as Executive Officer of the Division of Defense Aid 
Reports in the Office for Emergency Management, “to administer the 
functions described in the Executive Order [8751] establishing said 
Division, which functions are essentially of a military character, under 
the direction and supervision of the President as Commander in Chief 
of the Army and Navy of the United States.” 

In view of the military character so ascribed to the indicated func- 
tions required under the cited act of March 11, 1941, no reason is appar- 
ent why the transportation of the officer here concerned, as a member 
of the military forces of the United States traveling on duty in con- 


nection with the promotion of the national defense, likewise required 
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under said act, is not properly to be regarded as transportation of 
“troops of the United States” within the meaning of the land-grant 
statutes. Accordingly, the cost of his transportation is properly for 
computation on the basis of appropriate deduction for land grant. 

The carrier’s bill and supporting papers transmitted with your 
request are returned herewith. 


(B-22655) 


BURIAL EXPENSES—APPROPRIATION AVAILABILITY—RESERVE 
OFFICERS; CLOTHING FOR REMAINS 


The effect of the appropriation made by the War Department Civil A ppro- 
priation Act, 1942, under the heading “Cemeterial Expenses” for ‘* 
recovery of bodies and disposition of the remains as authorized by the 
act of May 17, 1988, * * * including remains of personnel of the Army 
of the United States who die while on active duty; * * *” is to extend 
the funeral expense benefits of the act of May 17, 1938, to personnel of the 
Army of the United States who die while on active duty, and, therefore, 
Reserve officers who die while on active duty are within the act. 

Where a deceased person entitled to the benefits of the act of May 17, 1938, 
authorizing appropriations to be made for funeral expenses of certain Army 
and War Department personnel, leaves no available outer clothing with 
which to clothe his remains, the appropriation made by the War Depart- 
ment Civil Appropriation Act, 1942, under the heading “Cemeterial Ex- 
penses” to carry out the purposes of said act of May 17, 1938, is available 
for the purchase of suitable clothing for this purpose, including articles of 
uniform for Army officers who die while in active service. 


Assistant Comptroller General Elliott to the Secretary of War, January 17, 
1942: 


There has been considered your letter dated December 16, 1941, 
as follows: 


Second Lieutenant Kenneth Earl Elliott (O—420879), Air Corps Reserve, on 
extended active duty at McChord Field, Washington, died on October 8, 1941, 
near Atlanta, Georgia, as the result of an airplane accident. This officer was 
killed as the result of his jumping from an airplane that was disabled while 
aloft. The plane was destroyed by fire after the officer had leaped from it, and 
it crashed to the ground, and his personal outer uniform clothing which was 
in the plane at the time was entirely consumed by the fire that destroyed 
the plane. At the time this officer jumped from the plane he was not wearing 
his own outer clothing but had on the prescribed flying uniform belonging 
to the Government, and which because of its bulk could not be used to clothe 
his remains when encased in a casket for shipment to his home. Since this 
decedent’s uniform had been destroyed by the fire which burned up the plane 
and no outer clothing of his was available for clothing his remains for burial, 
the following articles of officer’s uniform clothing were procured on a Govern- 
ment purchase order issued by the local Quartermaster, and settlement of 
which is now held in abeyance in the office of the Chief of Finance. 


1 white shirt 

1 pair trousers. 

1 Sam Browne belt 
1 Air Corps insignia 


The act of May 17, 1938, authorizing the payment of funeral expenses for 
military personnel provides in part as follows: * * * “Sea 2. Anuthor- 
ized funeral expenses shall include the expenses of, and incident to, the re- 
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covery of bodies, cremation (only upon the request of relatives of the deceased), 
preparation for burial, transportation to the home of the deceased or 
to a national or other cemetery designated by proper authority, and 
interment” * * *, 

“Preparation for burial” as referred to in the afore-cited act and in prior 
enactments of Congress, has always been interpreted by the War Department 
to include the “clothing of the remains concerned, in a proper and fitting man- 
ner” and par. 8, A. R. 30-1820, in line with this interpretation, provides “the 
clothing of the deceased will be used to clothe the remains, if available and in 
a clean and perfect condition. If such clothing is not available, the following 
articles of new clothing are authorized to be issued for this purpose, without 
charge against the deceased: 1 belt, leather, EM; 1 breeches, service, pair; 
1 chevrons, pair; 1 coat, service; 1 drawers, pair; 1 insignia, collar, set; 1 neck- 
tie; 1 shirt; 1 stockings, pair; 1 stripes, service, set; 1 undershirt.” This 
regulation, however, is not applicable in its entirety to the remains of officers, 
who, unlike enlisted men, provide their own uniforms and which uniforms are 
not issue articles of clothing, carried in stock by the Quartermaster Corps and 
which must be provided by purchase from commercial sources. 

In the majority of cases, suitable personal clothing of officers and enlisted men 
who die in active service is on hand or can be made available for their burial ; 
but when for some one or more possible reasons such clothing is not and can- 
not be made available in the case of the remains of an officer, the military 
authorities responsible for their proper preparation must of necessity procure 
the required articles of clothing by purchase in the open market. 

A decision is requested as to whether in the case of the late Lieutenant 
Kenneth BH. Elliott here concerned and in any other future case where per- 
sonal clothing of a deceased officer in active service is not readily available for 
preparing his remains for burial, suitable clothing may be furnished by the 
Government at public expense and may be paid for from the appropriation 
“Cemeterial Expenses, War Department,” the appropriation “Clothing and 
Equipage of the Army” not being applicable. 


Your letter discloses that Second Lieutenant Elliott was a Reserve 
officer on active duty and that he died on October 8, 1941. Prior to 
the fiscal year 1942, provision was made in the Annual Appropria- 
tion Acts for the military establishment under the heading “Organ- 
ized Reserves,” for necessary funds for the payment of the burial 
expenses authorized by the act of June 15, 1936, 49 Stat. 1507, 1508, 
for Reserve officers who died while on active duty in time of peace. 
The Military Appropriation Act, 1942, Public Law 139, approved 
June 30, 1941, 55 Stat. 366, contains no such provision. However, 
the War Department Civil Appropriation Act, 1942, Public Law 71, 
approved May 23, 1941, 55 Stat. 190, contains the following pro- 
vision under the heading “Cemeterial Expenses” : 

* * * recovery of bodies and disposition of the remains as authorized by 
act of May 17, 1938 (10 U. S. C. 916-916d), including remains of personnel of 
the Army of the United States who die while an active duty; * * * 

Prior appropriations under the above heading made funds avail- 
able to carry out the provisions of the act of May 17, 1938, 52 Stat. 
398, but the wording “including remains of personnel of the Army 
of the United States who die while on active duty” is new. The 
act of May 17, 1938, to which reference is made, provides: 

* * * That there is hereby authorized to be appropriated from time to 
time such sums as may be necessary for funeral expenses of the persons here- 


inafter designated, to be expended under such regulations as the Secretary 
of War may prescribe. 


Sro. 2. Authorized funeral expenses shall include the expenses of, and in- 
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cident to, the recovery of bodies, cremation (only upon the request of relatives 
of the deceased), preparation for burial, transportation to the home of the 
deceased or to a national or other cemetery designated by proper authority, 
and interment. 

Sec. 3. Funeral expenses shall be allowed for (1) all persons in the Regular 
Army as composed under section 2, act of June 3, 1916, as amended (39 Stat. 
166; U. S. C., title 10, sec. 4), who die while in the active military service; 
(2) accepted applicants for enlistment; (3) enlisted men who are discharged 
in hospitals and continue as inmates of said hospitals to the date of their 
death; (4) civilian employees of the Army or of the War Department who 
have been ordered by competent authority away from their homes in the 
United States to foreign countries, Hawaii, the Philippine Islands, Alaska, 
Puerto Rico, or the Canal Zone, and who die while on duty in such places or 
while performing authorized travel thereto or therefrom; (5) civilian employees 
of the Army or of the War Department who die on Army transports or while 
accompanying troops in the field, or who, while on Army transports or while 
accompanying troops in the field, incur injury or contract disease resulting di- 
rectly in death away from their homes: Provided, That the benefits of this act 
will be denied in no case on the ground that the deceased was temporarily 
absent with or without leave when death occurred. 

The apparent intention of the drafters of the appropriation act 
for the fiscal year 1942 was to extend the benefits authorized by the 
act of May 17, 1938, to personnel of the Army of the United States 
who die while on active duty and, therefore, Reserve officers who 
die while on active duty are within the act. 

It is stated that no outer clothing belonging to the officer was 
available after his death and that articles of officer’s uniform cloth- 
ing amounting to $44.85 were procured on a Government purchase 
order. The act of May 17, 1938, provides that authorized funeral 
expenses shall include, among other things, the expenses of and in- 
cident to the preparation of bodies for burial. When it is found 
that a deceased person within the act left no available outer clothing 
with which to clothe his remains, it appears that the furnishing of 
such clothing is an item reasonably within the term “preparation for 
burial” as used in the act, and that the purchase of suitable cloth- 
ing at Government expense for the purpose of clothing his remains 
is authorized. Accordingly, to the extent otherwise proper, payment 
for the articles of uniform mentioned in your letter which were 
purchased in connection with the burial of Second Lieutenant Elliott 
is authorized from funds made available by the War Department 
Civil Appropriation Act, 1942, swpra, under the heading “Ceme- 
terial Expenses,” and such appropriation is also available during the 
period covered thereby for like expenditures in other cases within 
the act of May 17, 1938, where personal clothing of the deceased is 


not available for preparing his remains for burial. 


(B-22816) 


CONTRACTS—COST-PLUS—PAY ROLL CHECK-CASHING CHARGES 


Where a cost-plus-a-fixed-fee contract provides for reimbursement for costs inci- 
dent to the contractor’s compliance with its obligation to furnish free 
pay-roll check-cashing facilities for its employees, contractor may be reim- 
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bursed for the fixed check-cashing charges paid a local bank pursuant 
to an agreement, made necessary by the inadequacy of local banking facili- 
ties for the direct cashing of all the contractor’s pay-roll checks on pay 
days, whereby the bank not only cashed checks for employees directly 
without charge but also cleared checks cashed by local merchants and other 
patrons presented to it for payment without imposing on such merchants 
and patrons the usual check-cashing charge. 


Comptroller General Warren to the Secretary of War, January 19, 1942: 

I have your letter of December 24, 1941, transmitting for advance 
decision Bureau voucher No. 115, in the amount of $133.54, covering 
reimbursement of bank charges for cashing pay-roll checks of G. L. 
Tarlton Contractor, Inc., and MacDonald Construction Co., a cost- 
plus-a-fixed-fee contractor under contract No. W-7032-qm-15, dated 
August 6, 1941. 

The contract involved provides for the construction of a motor tri- 
angular division cantonment at Neosho, Mo., on a cost-plus-a-fixed- 
fee basis. Article II, paragraph 1, thereof provides that the 
contractor is to be reimbursed for actual expenditures in the per- 
formance of the work as may be approved by the contracting officer, 
including, among others, the following item: 


q. Disbursements incident to payment of pay rolls, including but not limited 
to, the cost of disbursing cash, necessary guards, cashiers, and paymasters. If 
payments to employees are made by check, facilities for cashing checks must 
be provided without expense to employees, and the Constructor shall be 
reimbursed therefor. 


It appears from the enclosures forwarded with your letter that on 
September 2 and 3, 1941, the contractor entered into agreements for 
the cashing of its pay-roll checks with seven banks, two located in 
Neosho, Mo., one located in Goodman, Mo., and four located in Jop- 
lin, Mo., which agreements set forth the arrangements and conditions 
under which pay-roll checks issued to the contractor’s employees 
would be cashed by the banks at par and without any deduction for 
the service. The pertinent provisions of the agreements, which were 


approved by the Constructing Quartermaster on September 26, 1941, 
are as follows: 


1. Subject to the following terms and conditions the Second Party agree [sic] 
to cash the pay roll checks of the First Parties which have been issued to the 
workmen engaged upon the above-mentioned project, without fee or charge to 
the workman or employee who may present said check or checks to said bank 
in person. 

2. Second Party further agrees that it will cooperate with its merchant cus- 
tomers, patrons and correspondent banks to the end that such checks may also 
be quickly cashed by said patrons and correspendent banks; but the Second 
Party may refuse to cash or accept any check which is not presented to it by the 
employee in person and when the person presenting said check is, in the opinion 
of the Second Party, not financially responsible. No obligation shall extend to 
said Second Party to cash, receive, or clear any check when it may, for any cause 
have doubt of the authenticity of any signature or endorsement, or of the charac- 
ter or responsibility of the person presenting the same or offering it for clear- 
ance. 

8. First Parties agree that they will keep the Second Party informed in ad- 
vance as to its pay roll so that the Second Party may have time and opportunity to 
anticipate the increased burden upon its cash on hand and facilities for handling 
the same. It is understood, however, that such information may only be ap- 
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proximate and cannot be exact or in detail; the parties only contemplating a 
close cooperation in such manner so that no undue burden may be thrown upon 
the Second Party and that it may not be surprised by an overload or unusual 
amount of checks which have not been contemplated. 

4. Second Party agree [sic] that it will make reasonable provision for the 
handling of such pay-roll checks in the keeping of cash on hand and in furnish- 
ing facilities therefor; but if, and in the event the amount or number of checks 
presented or received in any one day shall be of such unusual number or amount 
as to exceed the cash on hand or the facilities of said bank in regard to teller 
or clerical service then Second Party shall have the right to suspend the cashing 
of said checks temporarily on said account. It is the sense of this agreement 
that Second Party will prepare for and provide reasonable facilities and moneys 
but that it shall have the right to limit the cashing of said checks to an amount 
and number commensurate with its said cash and facilities. 

* = s . * a * 


9. Second Party agrees to make daily list (with copies thereof) of all such 
pay-roll checks with an adding machine tape record of the totals and deliver 
same to the Pick-Up agent of First Parties. Second Party shall also separate, 
cancel, and bundle said checks so that they may be delivered on daily pick up 
and the Second Party shall also furnish to the First Parties, and to the repre- 
sentative of the Constructing Quartermaster, sufficient room and facilities to 
audit said lists and count said checks on said daily pick-up. 

10. First Parties agree that they will furnish a daily “Pick-Up” service for 
said checks. That is, the First Parties will, once each working day, call upon the 
Second Party, count the checks which may have been received by it, audit the 
list, and deliver their check in the full amount of the total of all of such checks, 
which shall have been cashed and listed by the Second Party so that the Second 
Party shall receive daily reimbursement for the cashing of said checks. 

11. As compensation for its service in the’ cashing of said checks the First 
Parties agree to pay the Second Party the-sum of eight cents (8¢) per check, 
for each and every check which shall have been received by it and cleared, 
listed and delivered to the First Parties in the Pick-Up. Payment of such com- 
pensation shall be made monthly on the 10th day of each month hereafter dur- 


ing the existence of this contract. Bach payment shall include all checks cleared 
during the preceding calendar month. 


The agreements with the four banks located at Joplin, Mo., provide 
that the charge for the pick-up service is to be 5 cents per check, and 
a charge of 8 cents per check for the pick-up service is provided for in 
the agreements with the two banks located at Neosho, Mo., and the one 
bank located at Goodman, Mo. 

The reasons for entering into such agreements are stated by the 
contractor in its memorandum, dated November 4, 1941, to the office 
of the Constructing Quartermaster, as follows: 


In order to clarify the various factors involved in connection with the 
contracts entered into between the contractors and the local banks, which 
factors have been discussed orally on numerous occasions with the proper 
representatives of the Constructing Quartermaster, we desire to restate all of 
our reasons for entering into such contracts in this memorandum. 

When we arrived at Neosho to start the project, we realized that certain 
arrangements would have to be made in order to fulfill the requirement of 
contract with respect to ha employees’ pay-roll checks cashed without any 
fee being charged to such employees. We realized that a pay roll of the size 
and amount of our prospective pay rolls would cause an increase in the volume 
of banking business all out of proportion to the size of the town, and might 
seriously disrupt the banking facilities of the vicinity. 

We called upon the various bankers at Neosho and representatives of the 
banks of Joplin, and discussed with them the question of cashing pay-roll 
checks. Immediately upon our broaching the subject, we were told by the vari- 
ous bankers that they had sent representatives into the Rolla district to 
determine what effect the pay-roll activity in connection with the construction 
at Ft, Leonard Wood had meant to the bankers in that vicinity. In this con- 
nection, we might point out that the contractors at Ft. Leonard Wood had 
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entered into agreements with most of the bankers in that vicinity to cash pay- 
roll checks for their employees for a fee of eight cents (8¢) per check. 

The Neosho and Joplin bankers had also contacted the bankers in other parts 
of the country situated near the site of construction projects, and they received 
replies from them as to their experiences with this type of banking business. 
The result of the visits to bankers in the Rolla area and correspondence with 
other bankers had convinced the Neosho and Joplin bankers that this business 
was not greatly to be desired and was not very profitable from the banks’ 
standpoint. However, they felt that a fee of ten cents (10¢) per check would 
be a fair reimbursement for the service. In this connection, we wish to point 
out that the Neosho banks have always charged ten cents (10¢) per check for 
cashing a check drawn on an out-of-town bank, also that the Neosho banks were 
not large enough to carry our account and have our checks drawn on them. 
We wish also to mention that the Joplin banks have a clearing house agreement 
which provides a charge of three cents (3¢) per check for all checks debited 
against a customer’s account. 

After much discussion and many conferences between the contractors and 
the bankers, an agreement was finally reached that the contractors would pay 
the two banks at Neosho and the one bank at Goodman—a town lying immedi- 
ately south of the reservation—eight cents (8¢) per check for all checks picked up 
from them, and would pay the banks at Joplin five cents (5¢) per check. The 
method of pick-up and reason therefor will be explained later in this 
memorandum. 

The contracts entered into were submitted to the Zone Constructing Quarter- 
master by the Constructing Quartermaster, and were approved by Zone by 
means of a transmittal letter and approved by the Constructing Quartermaster 
by his signature on the documents. 

We will hereinafter set forth an explanation for including the various articles 
contained in the contractual agreements. 

Article 1: This article of the contract was included for the benefit of the con- 
tractors. Not knowing what the flow of our checks would result in, we wanted 
to be sure no bank could refuse to cash a workman’s check due to the fact 
that the expense to such bank cashing this check would prove to be more than 
the agreed-upon fee, or due to the fact that the banks’ facilities might have 
been so extended as to interfere with its normal business. 

Article 2: This article was inserted because the contractors knew that the 
bank facilities were inadequate to handle a large number of individuals cash- 
ing checks, and knew that the merchants would have to cooperate in the cash- 
ing of such checks. The contractors did not want the merchants to have any 
occasion to charge the contractors’ employees for this service. At the present 
time, the banks of Neosho and Goodman are running extra service for their 
merchants by staying open on Saturday nights so that merchants who cash 
checks may in turn bring these checks to the bank, receive cash for them, and 
be in a position to cash more checks at their stores or business establishments. 

Article 3 was inserted at the request of the bankers, and the contractors have 
fulfilled their obligations under this article. 

Article 4 was inserted for the mutual benefit of both parties. Up to the 
present time no bank has suspended the cashing of checks, and in view of the 
fact that our pay roll Saturday, November 1, consisted of more than 11,000 
checks amounting to approximately $500,000, we feel that there will never be 
any occasion for the banks to refuse to cash checks or limit the cashing of 
checks. 

Articles 5, 6, 7, and 8 do not require any explanation. 

Articles 9 and 10 concern the daily “Pick-up.” The reason for this daily 
pick-up is two-fold: First, it is the practice of the banks to photograph all 
checks which clear through them, They would not agree, because of their 
limited equipment, to photograph all of the pay-roll checks which might clear. 
Consequently, we agreed that we would each day send our representative to 
the bank to pick-up all such checks and would give the bank our general account 
check for the total amount of dollars represented by the various pay-roll checks. 
The second reason, and from the contractors’ standpoint the most important 
reason, was that this daily pick-up would enable us to each day reconcile all 
pay-roll checks, through our immediate inspection of all checks which come 
through the banks, we would discover the forgeries within a day and would be 
able to take proper precautions to eliminate them. In this connection, we call 
to your attention the situation which developed during the construction of Ft. 
Leonard Wood. Counterfeiters very cleverly reproduced the construction com- 
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pany’s pay-roll check including the mechanized signature, and in the course of 
one day, passed approximately 30 counterfeit checks. This was discovered 
immediately through the bank pick-up there, and by immediately posting police 
officers at all banks in the area the attempted wholesale flooding of counterfeit 
checks was stopped. Had it not been for the daily inspection of checks which 
cleared, it is reasonable to suppose that the counterfeiters might have cashed 
hundreds of forged checks before they were discovered. 

As stated hereinbefore, contracts with the two banks at Neosho and the one 
pank at Goodman provide for the payment of eight cents (8¢) per pay-roll check 
picked up, and the contracts with the four banks at Joplin provide for the pay- 
ment of five cents (5¢) for each pay-roll check picked up. In justification of 
this charge, the two banks at Neosho and the bank at Goodman submitted to 
us and we forwarded to the Constructing Quartermaster, statements in which 
they listed the approximate additional expense to them each month in order to 
provide the service contemplated. 

Bureau voucher No. 155, supra, covers reimbursement to the con- 
tractor of the sum of $133.54, representing amounts paid to four of 
the banks under the above-mentioned agreements as compensation 
for the pick-up of pay-roll checks during the month of September 
1941. With respect thereto, it appears that a difference of opinion 
has arisen between the Finance Office and the Office of the Quarter- 
master General as to the Government’s liability to reimburse the 
contractor for the obligations incurred by it to the banks under the 
above-mentioned agreements. It appears that both the Finance 
Office and the Office of the Quartermaster General agree that, under 
the terms of the cost-plus-a-fixed-fee contract involved, the contractor 
is entitled to reimoursement of fees which are paid to banks for the 
cashing of checks which are presented to them directly by employees 
of the contractor. However, as appears from the terms of the agree- 
ments with the banks, supra, the compensation provided thereunder 
is based on the number of. checks which are received by the banks, 
cleared through each, listed, and delivered to the contractor in the 
pick-up each day, and not on the number of checks which actually 
may be cashed directly by any particular bank for the contractor’s 
employees. The Finance Officer, Kansas City, Mo., objects to reim- 
bursing the contractor for amounts paid to the banks as charges for 
the cashing and clearance of its checks which are presented to the 
banks by persons other than the contractor’s employees. On the 
other hand, the Office of the Quartermaster General has approved 
payment of the full amount of the voucher on the ground that the 
agreements between the contractor and the banks are for the purpose 
of providing facilities for the cashing of pay-roll checks without 
cost to the employees, and that payment is not being made for the 
processing or clearance of checks through the contractor’s account 
generally, but for the furnishing of a check cashing facility as 
required by Article II, paragraph 1 q, of the contract, supra. 

The question of reimbursing cost-plus-a-fixed-fee contractors for 
charges made by banks for the cashing of checks of the contractors’ 


employees has been considered by me in previous decisions to you and, 
170350"—42 45 
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with respect to the matter, it was held in my decision of June 30, 1941, 
B-15851, 20 Comp. Gen. 928, quoting from the syllabus, as follows: 

Reasonable amounts paid to banks as “activity charges” in connection with 
cashing pay-roll checks of employees of War Department cost-plus-a-fixed-fee 
contractors, who are required by “Construction Division Letter No, 75” to provide 
facilities for cashing such checks without cost to the employees, may be reim- 
bursed under contracts providing for reimbursement of such actual expenditures 
as may be approved or ratified by the contracting officer, including “All * * * 


services * * * necessary for.either temporary or permanent use for the benefit 
of the work.” 


Also, see B-15851, May 9, 1941, B-16272, August 4, 1941, and May 9, 
1941. However, the records in said cases do not show that the precise 
question here involved was present therein. In other words, it does not 
appear clearly from the facts in said cases whether the charge made 
by the banks covered checks of the contractors which were presented 
for payment by others as well as those checks which were presented 
directly by employees of the contractors. 

Ordinarily, it would be doubtful if there is any obligation on the 
Government under the terms of contract No. W—7032-qm-15, swpra, or 
the various forms of cost-plus-a-fixed-fee contracts approved by your 
Department, to reimburse cost-plus-a-fixed-fee contractors for amounts 
paid to banks for services performed in the clearance of checks through 
the accounts of the contractors. As is pointed out by the Finance 
Officer, Kansas City, Mo., in his memorandums dated October 2 and 
November 18, 1941, to the Chief of Finance, the primary purpose of 
Article II, paragraph 1 g, of the prime contract, and of Construction 
Division Letter No. 75, is to require the contractor to provide a facility 
for the cashing of pay-roll checks without any expense to its employees, 
and that when an employee has cashed his check elsewhere than at 
the facility provided for by the contractor, the subsequent clearance 
of the check through the account of the contractor in the ordinary 
course of business would appear to be of no concern to the Government, 
and that any charge for such service would appear to be an item 
in the nature of an overhead expense, the payment of which is not 
specifically provided for in cost-plus-a-fixed-fee contracts. See 
B-15851, May 9, 1941, supra. 

However, the furnishing by the contractor of facilities for the 
cashing of pay-roll checks issued to its employees, without charge to 
the latter, is not necessarily limited to making arrangements for the 
cashing of said checks by banks only. Any other similar arrange- 
ments which the contractor may find it necessary to make for the 
cashing, without charge, of checks issued to its employees in order 
to satisfy its obligation under Article II, paragraph 1 g, of the con- 
tract, would be proper, and any expense thus incurred would be an 
item proper for reimbursement if such was found to be necessary and 
reasonable by the contracting officer. With respect thereto, it ap- 
pears from the memorandum of the contractor, of November 4, 1941, 
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supra, that in the instant case the facilities of the two banks located 
in Neosho, Mo., at the site of the work, were not large enough to 
handle the contractor’s account so that checks could be drawn on 
said banks. Also, it appears that the facilities of the banks were 
not adequate to accommodate the large numbers of individuals who 
would be cashing checks on the contractor’s pay days. Accordingly, 
it became necessary for the contractor not only to make arrange- 
ments with other banks in the vicinity for the cashing, without 
charge, of checks issued to its employees; but also, due to the lim- 
ited facilities of the local banks, the contractor found it necessary to 
arrange for the cooperation of the merchants in the vicinity in the 
matter, to the end that the employees would be able to have their 
checks cashed by the merchants without charge and -that the mer- 
chants in turn would not have to pay a check-cashing charge at the 
local banks. Therefore, the agreements with the banks not only pro- 
vided that the banks would cash checks presented by the contractor’s 
employees without charge, but also that the banks would accept and 
cash ‘without charge any of the contractor’s pay-roll checks which 
were presented by local merchants or other patrons of the banks. 

Hence, under the circumstances, it does not appear that the fee 
which is to be paid to the banks under the agreements entered 
into with the contractor are in the nature of charges for the clear- 
ance of checks, in the ordinary course of business, through the con- 
tractor’s account. Rather, it appears that such charge is in payment 
for a special service rendered to the contractor whereby all checks 
which are issued to its employees are cashed without charge by the 
banks, whether presented by the employees in person, or by others. 
Also, as a part of such service, the checks which are received by the 
banks are collected and turned over to an agent of the contractor 
each day, who in turn issues a general check to the banks for the 
total amount of the checks thus received. It appears further that 
such service is a part of the necessary arrangements which the con- 
tractor was required to make due to the conditions which existed at 
the project site, in order to insure that all employees might have 
their checks cashed without charge, as is required by Article II, 
paragraph 1 qg, of the contract. The contracting officer has deter- 
mined that the fee provided for in the various agreements with the 
bank is just and reasonable, and since the fee is to be paid only 
to the bank which delivers the checks to the contractor, regardless 
as to what bank originally cashes the checks, there will be no dupli- 
cate payment for the cashing of any check. 

Accordingly, you are advised that payment on the voucher, which 
is returned with the supporting papers, is authorized, if otherwise 
correct, 
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(B-19726), (B-19052) 


CONTRACTS—COST-PLUS—TELEGRAMS—GOVERNMENT RATE 
APPLICABILITY 


Where a cost-plus-a-fixed fee contractor acts directly in behalf of and as agent 
for the Government pursuant to specific authority to pledge the Govern- 
ment’s credit for payment of the cost of sending telegrams pertaining to 
the contract work, and the telegraph companies are informed at the time 
messages are filed that payment will be made from Government funds, 
payments made by the Government should be at the Government rate, 
but where no such authority has been given the contractor, payment should 
be made at the commercial rate, whether made by the contractor or directly 
by the Government. Prior decisions modified, and payments for prior 
telegraphic services may be adjusted accordingly. 


Comptroller General Warren to the Secretary of War, January 20, 1942: 
I have your letter of December 13, 1941, as follows: 


Reference is made to the decisions of the U. S. Supreme Court on November 
10, 1941, in the cases of Alabama vs. King and Boozer, and Curry vs. United 
States, which held that the cost-plus-a-fixed-fee contractors with the United 
States are liable for State sales taxes and, in that connection, indicated that in 
the former case the contractor may have been acting in a loose and general 
sense for the Government in making its purchases. It was held in the. latter 
case that “the contractors, in purchasing and bringing the building material 
into the State and in appropriating it to their contract with the Government 
were not agents or instrumentalities of the Government; and they are not 
relieved of the tax to which they would otherwise be subject by reason of the 
fact that they are Government contractors.” 

Since the Supreme Court of the United States reversed the decision of the 
Supreme Court of Alabama in the case of King and Boozer, upon which your 
decisions of July 31, August 30, and September 25, 1941, had been largely predi- 
cated, it is requested that you reconsider your opinions with respect to the 
questions to which reference is hereinafter made. 

It would appear as the result of these decisions of the Supreme Court that 
no recovery from the telegraph companies can be had of the amounts heretofore 
paid in excess of Government rates by cost-plus-a-fixed-fee contractors for 
telegrams. Accordingly, your opinion is requested whether it is necessary for 
the War Department to take any further steps looking to the collection or 
recoupment of any part of the full commercial rates heretofore paid by such 
contractors to the telegraph companies, as referred to in your decision of 
September 25, 1941. It is the recommendation of this Department that no sucb 
further steps be taken, and that the telegraph companies be paid the amounts 
of any such excesses which may have been deducted by the Government as an 
off-set from monies otherwise due such companies. 

Following the decision of July 31, 1941, P & C General Directive No. 28, 
dated August 11, 1941 (copy enclosed) was issued, requiring the direct payment 
by the Government at Government rates for telegrams sent by cost-plus-a-fixed- 
fee contractors pertaining to those contracts. The question has been raised 
whether the direct payment for these messages entitled them to the Government 
rate. Accordingly, your opinion is requested whether telegrams sent by cost- 
plus-a-fixed-fee contractors on business connected with the contracts and which 
are paid for directly by the Government at Government rates, are entitled to be 
so paid. 

Your opinion is also requested whether the War Department may now pay 
telegraph companies for telegrams sent by cost-plus-a-fixed-fee contractors but 
paid for directly by the Government at Government rates, the difference between 
the commercial and Government rates, which difference has heretofore been 
withheld, pursuant to War Department P & C General Directive No. 28, of 
August 11, 1941, and your rulings of July 31, 1941 (B-19052), of August 30, 1941 
(B-19726) and of September 25, 1941 (B-19726; B-19052). 

The War Department is issuing a new directive (copy enclosed) superseding 
the P & C General Directive No. 28, of August 11, 1941, authorizing the amend- 
ment of cost-plus-a-fixed-fee contracts by insertion therein of provisions con- 
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stituting such contractors agents of the Government for the transmission of 
telegrams in connection with such contracts. This directive is understood to 
be in conformity with your rulings upon the subject. 

For your information there is enclosed a copy of a letter of December 2, 1941, 
from the First Vice President of the Western Union Telegraph Company, and 
a copy of a letter of December 1, 1941, from the Executive Vice President of the 
Postal Telegraph-Cable Company, upon the subject. 

An early reply will be appreciated. 


Whether the telegrams here involved are properly for transmission 
at Government rates depends upon the interpretation of section 5266. 
Revised Statutes, 47 U. S. C. 3, as amended by section 601 of the act 
of June 19, 1984, 48 Stat. 1101, 47 U. S. C. 601. The amended section 
provides: 


Telegrams between the several departments of the Government and their 
officers and agents, in their transmission over the lines of any telegraph com- 
pany to which has been given the right-of-way, timber, or station lands from the 
public domain shall have priority over all other business, at such rates as the 
Federal Communications Commission shall annually fix. And no part of any 
appropriation for the several departments of the Government shall be paid to 
any company which neglects or refuses to transmit such telegrams in accordance 
with the provisions of this section. 


While the quoted statute refers only to telegrams “between the 
several departments of the Government and their officers and agents,” 
it has been held that the Government rate—that is, the rate fixed in 
accordance with the statute—is applicable to telegrams transmitted 
for a Government contractor who was acting as an agent of the 
United States, for certain purposes, in the performance of his con- 
tract work. Western Union Telegraph Co. v. United States, 66 Ct. 
Cls. 38. The contract involved in that case provided that the con- 
tractor was “authorized to make, as agent for the United States of 
America, all contracts for services, labor, supplies, material, equip- 
ment and facilities,” and that it should “make all contracts, purchases, 
and other arrangements for the performance of this contract in its 
capacity, as agent for the United States of America, and without 
liability on the part of the construction manager or special director 
under any contracts or purchases so made.” In its opinion in that 
case, the Court of Claims said (pp. 50-51 of 66 Ct. Cls.) : 

A very simple test will determine the question here involved. Hither the 

Thompson-Starrett Company was liable for the expense of these telegrams: 
or the Government, by reason of the telegrams having been sent in its behalf. 
by its agent, and solely in its interest and upon its responsibility, was liable. If 
this does not establish such an agency as to entitle the defendant to the Gov- 
ernment rate it is difficult to see what would. There is no claim that the Thomp- 
son-Starrett Company was liable and the agency of this company was such as 
to entitle the defendant to the Government rate * * * 
It will be perceived that the conclusion reached by the court did not 
enlarge upon the statute, but merely applied the familiar rule that 
acts performed through an agent will be regarded, in law, as acts of 
the principal. 

The legal relationship existing between the United States and Gov- 
ernment contractors engaged upon cost-plus-a-fixed-fee contracts of 
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the type here involved was considered by the Supreme Court of Ala- 
bama in King & Boozer v. Alabama, decided on or about July 29, 1941. 
In that case, the State had assessed a tax on the sale of certain lumber 
purchased from the defendants in connection with performance by 
Dunn Construction Co. and John S. Hodgson & Co. of a cost-plus-a- 
fixed-fee contract for construction of a tent camp for the United 
States. The Alabama court, in holding that the tax was not appli- 


cable to the transaction, said, in part: 

The contractor here was acting for the Government in the accomplishment 
of a governmental purpose. His acts were all under the immediate and 
direct supervision of the governmental authorities. His contract partakes of 
the nature in some respects of an independent contractor, and in some of an 
agency of the Government. It is not necessary here to define the exact status 


in respect to all his dealings, whether an independent contractor or an agency 
under employment of the United States. * * 


* * * * * * * 


Under the contract here involved, the Government was to, and did, acquire 
the title to the things desired for its governmental purposes. The contractor 
took for the Government an essential step in the transaction by which such 
title was acquired. ‘The contractor was not acting for himself in doing so, 
though he was in name the purchaser, and though indebted for the agreed 
price. He had no power of disposition of the property, but to use it on this 
project. He did not use it as his own property, but as the property of the 
Government, which was to pay him the exact amount of its purchase price 
which he paid, or was obligated to pay. * * 


+ + * * ~ * * 


The conclusion is inescapable that the burden of the tax in the instant case 
falls directly and immediately upon the Government. The addition of the tax 
raises the cost of construction which the Government is bound to pay. It in no 
wise affects the fixed fee of the contractor. * * * 


Thus, while the Alabama court found that the contractor was the 
nominal purchaser of the lumber and indebted for the price thereof, 
its decision is to the effect that the real purchaser was the Government, 
and that, therefore, the contractor was acting for the Government, 
rather than as an independent contractor. In other words, the court 
considered the relationship between the contractor and the Govern- 
ment as controlled not by the strictly legal effect of the transaction 
between the contractor and the supplier, but by the effect of the trans- 
action upon the Government, the beneficiary of the purchase required 
to bear the cost thereof. In view of the tendency reflected by the opin- 
ion of the court in the Alabama case it was held, in the decision 21 
Comp. Gen. 186, to which your letter refers, that cost-plus-a-fixed-fee 
contractors should be regarded as acting directly in behalf of the Fed- 
eral Government, so as to require the transmission at Government rates 
of telegrams pertaining to work under such contracts, regardless of 
whether the cost of such telegrams be paid to the contractor by way 
of reimbursement of his expenses, or whether it be paid by the Govern- 
ment directly to the telegraph company. However, the decree of the 
Supreme Court of Alabama was reversed in Alabama v. King & 
Boozer, 314 U. S. 1, 86 L. ed. 1, decided November 10, 1941, the 
Supreme Court of the United States rejecting the contention that the 
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contractor was so acting as to place the Government in the role of a 
purchaser of the lumber and concluding that the legal effect of the 
transaction was to obligate the contractor to pay for the lumber. In 
support of its conclusion, the court pointed out that the contract con- 
templated that the contractors were to purchase in their own names and 
on their own credit all the materials required ; that the materials there 
involved were purchased by the contractors and for the account of the 
contractors, and under a purchase order which expressly stated that 
it was not binding upon the United States. In the companion case, 
Curry v. United States, et al., 314 U. S. 14, 86 L. Ed. (Adv. Ops.) 6. 
decided the same day, the court held, for the reasons stated in its 
opinion in the King & Boozer case, that the same contractors, in pur- 
chasing and bringing into the State certain building materials for 
use in connection with the contract, were not agents or instrumental. 
ities of the Government. 

It seems clear from the decisions of the Supreme Court of the 
United States in the above-cited cases that cost-plus-a-fixed-fee con- 
tractors may not be regarded as agents of the Government where the 
legal effect of their transactions is to bind themselves, rather than 
the Government. However, those decisions do not appear to establish 
that such cost-plus-a-fixed-fee contractors may not be considered as 
acting as agents of the Government where the effect of their acts is 


to bind the Government to make payment directly to a third party 
for supplies or services which the contractors may order from such 
third parties for the account of the Government. 

The copy of P & C General Directive No. 28, dated August 11, 
1941, transmitted with your letter, is, in pertinent part, as follows: 


3. The telegraph companies have taken the position, opposite to that of the 
War Department, that telegrams sent by contractors on cost-plus-a-fixed-fee 
contracts are not on Government business and are properly chargeable at full 
commercial rates. This office has recently conferred with senior officers of the 
telegraph companies and it has been agreed that the question must eventually 
be determined by appeal to the Federal Communications Commission or by 
decision of the proper court. In the meantime, as a working basis and in order 
to avoid confusion and dispute in the field, the following procedure for the 
handling of such messages is prescribed for the guidance of War Department 
procurement agencies administering cost-plus-a-fixed-fee contracts. 

4. All telegrams sent by contractors or their representatives which are neces- 
sary in connection with cost-plus-a-fixed-fee contracts (including cost-plus-a-fixed- 
fee subcontracts) will bear a certificate signed by an authorized officer or em- 
ployee of the United States as follows: 

“I certify that this message is on official business, is necessary in the public 
service, and will be paid for from United States funds.” 

In cases where an authorized officer or employee of the United States is not 
available at the time of sending a telegram, the sender should be instructed to 
mark on the telegram, “Government business, Contract No. —.” The sender 
should then immediately forward a copy of the telegram to the officer in charge 
of the project, and such officer will execute the above form of certificate on the 
duplicate and return it immediately to the office of the telegraph company from 
which the original telegram was transmitted. Irrespective of the method by 
which the telegraph company may compute the monthly bill, the Government 
will, for the present at least, make direct payment for such messages at Govern- 
ment rates and without payment of Federal tax. 
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5. The Treasury Department has ruled that the messages described in the 
preceding paragraph are exempt from Federal tax, provided the procedure out- 
lined in the preceding paragraph is followed. 


The above-quoted portion of the directive of August 11, 1941, clearly 
contemplates that the cost-plus-a-fixed-fee contractors be authorized 
to pledge the Government’s credit for payment of the cost of the 
telegrams; that the telegraph companies be informed at the time of 
filing of the messages that payment therefor will be made from Gov- 
ernment funds; and that the Government make payment of the 
charges directly to the telegraph companies. It is apparent that the 
procedure thus outlined differs in every material respect from the 
course followed by the contractor in the King & Boozer case, supra, 
and that the steps described by the directive are such as to warrant 
the conclusion that the contractor was acting directly in behalf of 
and as agent for the Government. It would seem, therefore, that the 
Government, rather than the contractor, would be obligated to pay 
the cost of transmitting telegrams filed in accordance with such pro- 
cedure, and that payment of the Government rate would discharge 
the Government’s obligation. Western Union Telegraph Co. v. 
United States, supra. 

Even prior to the issuance of the directive of August 11, 1941, it 
appears that the War Department was of the view that the Govern- 
ment rate should apply to telegrams filed by cost-plus-a-fixed-fee 
contractors. See paragraph 21 of Fixed Fee Letter No. 1, issued 
September 21, 1940, by the Office of the Quartermaster General quoted 
in 21 Comp. Gen. 186, 187. While in some instances the Govern- 
ment made payment directly to the telegraph companies for telegrams 
filed by the contractors, in others the contractors paid the telegraph 
companies and were reimbursed by the Government—even in cases 
where the contractors had paid the full commercial rates—thus af- 
fording a strong inference that both the contractors and the Govern- 
ment considered that the contractors were primarily liable for the 
cost of transmitting the messages. Under such circumstances, and in 
line with the reasoning in the decision of the Supreme Court of the 
United States in the King & Boozer case, swpra, the mere fact that 
the Government, in certain instances, made payment directly to the 
telegraph companies would not justify the application of the Govern- 
ment rate, the determining factor being whether the Government 
actually and legally was directly obligated to the telegraph com- 
panies. Cf. the Western Union Telegraph Co. case, supra. And in 
this connection it is noted that no definite action appears to have 
been taken, prior to August 11, 1941, to authorize the involved con- 
tractors to pledge the Government’s credit for the cost of trans- 
mitting telegrams in connection with work under their contracts. 

In view of the foregoing, and in the absence of a judicial determina- 














DECISIONS OF THE COMPTROLLER GENERAL 687 






tion of the precise question here involved, I have to advise that pay- 
ment for telegrams filed in conformity with the procedure contem- 
plated by the above-quoted portion of the directive of August 11, 
1941, should be made at the Government rate, only; and that any 
amounts withheld from the telegraph companies as the difference 
between the Government and the commercial rate on telegrams filed 
in accordance with such procedure may not now be paid. However, 
in instances where the filing of telegrams was not in accordance with 
such procedure—that is, where the contractor was not specifically 
authorized to pledge the Government’s credit for payment of the tele- 
graph tolls and did not purport to do so—the contractor may be re- 
imbursed for payments made at the commercial rate; and amounts 
heretofore withheld or collected from the telegraph companies as 
the difference between the Government and the commercial rate on 
telegrams filed under these circumstances and billed at commercial 
rates now may be paid or refunded, notwithstanding that the original 
payment of the Government rate may have been made by the Gov- 
ernment. The decisions of this office to which your letter refers [21 
Comp. Gen. 92; id. 186; and B-19726, B-19052, September 25, 1941] 
are modified accordingly. 

With respect to the proposed directive providing for amendment of 
the contracts to constitute the contractors agents of the Government 
for the transmission of telegrams, it may be stated that the designa- 
tion of the contractors as agents of the Government would not neces- 
sarily be controlling upon the question of agency. See J. B. Me- 
Crary Engineering Company v. White Coal Power Company, 35 F. 
(2d) 142, 146, and Young v. Fosburg Lumber Company, 60 S. E. 
654, 16 L. R. A. (N. S.) 255, to the effect that the relationship be- 
tween the parties to a contract is for determination largely upon the 
basis of their actions, and not solely upon the basis of conclusions of 
law which may be expressed in the terms of the contract. Similarly, 
it may be observed that in the King & Boozer case, supra, the Su- 
preme Court of the United States did not content itself with an ex- 
amination of the terms of the contract, but gave full consideration 
to the facts and circumstances of the case and stated that “The course 
of business followed in the purchase of the lumber conformed in 
every material respect to the contract.” However, an amendment 
designating the contractor as an agent of the Government would con- 
stitute evidence of the intention of the parties in that respect and 
strengthen the Government’s contention. Consequently, this office 
perceives no objection to the issuance of the proposed directive, which, 
also, continues in effect the procedure contemplated by the directive 
of August 11, 1941, discussed above. 
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(B-22290) 


CIVILIAN EMPLOYEES OUTSIDE CONTINENTAL LIMITS OF UNITED 
STATES—LEAVE DIFFERENTIALS; PAYMENTS FOR RELINQUISHED 
VACATIONS 


While under the leave-differential provisions of existing leave laws and regula- 
tions it is within the discretion of the War Department to grant its civilian 
employees stationed outside the continental limits of the United States an- 
nual leave at the rate of 26 days per annum, exclusive of Sundays and 
holidays, or at the rate of 30 days per annum, inclusive of Sundays and 
holidays, the granting of the leave and the rate of accrual should be upon 
the same basis. 

A War Department field service employee within the purview of section 1 of 
Executive Order No. 8817, prescribing the rules and regulations under which 
payments are to be made pursuant to the act of June 3, 1941, for denied 
vacations, may not be compensated pursuant to the statute for any for- 
feitable leave accrued during the calendar year 1941 if the request for and 
denial of the leave occurred prior to the effective date, July 5, 1941, of the 
Executive order. 

For purposes of payment under section 1 of Executive Order No. 8817, issued 
pursuant to the act of June 3, 1941, for the current—as distinguished 
from accumulated—leave that an employee would forfeit if he is required 
te forego his vacation, the 26 or 30 days, as the case may be, of annual 
leave which War Department employees stationed outside the continental 
limits of the United States accrue each year for 4 consecutive years, in- 
cluding the year current when the leave is taken, is to be classed as current 
leave only during the year in which it accrues. 

If a War Department “nonindustrial” civilian employee stationed outside the 
continental limits of the United States, who may accumulate a maximum 
of 104 days’ annual leave, exclusive of Sundays and holidays, through 4 
consecutive years, including the year current when the leave is taken, 
applies for and is denied during his fourth consecutive year of service the 
amount of annual leave, not to exceed 26 days exclusive of Sundays and 
holidays, he would forfeit at the end of that year, he may be paid for such 
leave, subject to the terms and conditions of section 1 of Executive Order 
No. 8817, issued pursuant to the act of June 3, 1941, authorizing payments 
for denied vacations as therein specified. 

If a War Department “nonindustrial” civilian employee stationed outside the 
continental limits of the United States had, on January 1, 1941, accumu- 
lated 104 days’ annual leave, exclusive of Sundays and holidays, for 4 
consecutive years of service, he must be considered as having already 
forfeited 26 days’ leave as of that date, none of which may be compen- 
sated for under the terms of section 1 of Executive Order No. 8817 issued 
pursuant to the act of June 3, 1941, authorizing payments for denied 
vacations as therein specified. 


Comptroller General Warren to the Secretary of War, January 20, 1942: 


There has been considered your undated letter, received here 
December 2, 1941, as foliows: 


Attention is invited to the copy of letter dated October 9, 1941, from the 
Commanding Officer, Hawaiian Ordnance Depot, Honolulu, Territory of Hawaii, 
through the Chief of Ordnance, Washington, D. C., and the request for informa- 
tion in paragraph 3, letter submitted by the Office of Chief of Ordnance to the 
Secretary of War under date of October 28, 1941. Your decision is respectfully 
requested on questions propounded therein. 

In paragraph 2 of letter dated October 28, the following is submitted for 
comment : 

“In view of the rulings referred to, it would appear that while the War 
Department may administratively determine that leave for employees outside 
the continental limits of the United States should be computed at the rate of 
26 days per annum, exclusive of Sundays and holidays, the rate of accrual 
should remain at 30 days per annum, including Sundays and public holidays, 
as outlined in War Department orders J of August 5, 1899, and circular A of 
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January 12, 1912, unless and until a further order is issued by the Department.” 


nao office concurs with the Chief of Ordnance in the statement as quoted 
above. 


The referred-to letter of October 28, 1941, from the Chief of 
Ordnance to you, reads as follows: 


Subject: Vacation pay for employees of the Field Service outside the continental 
limits of the United States who forego their vacations. 

1. A copy of a letter addressed to this office by the Hawaiian Ordnance 
Depot is transmitted herewith. 

2. It will be noted that annual leave for employees outside of the continental 
limits of the United States is based upon War Department orders J of August 
5, 1899, and War Departmeat circular A, January 12, 1912, rather than upon the 
Annual Leave Laws and Regulations of March 29, 1940. Paragraph 1 of cir- 
cular A referred to provides in part as follows: “Unused annual leave of 
absence provided by the Department’s circular J of August 5, 1899, shall accrue 
not to exceed 120 days counting Sundays and holidays for employees who are 
citizens of the United States and who are on duty in Alaska, the Philippines, 
or outside the limits of the United States * * *.” In rendering a decision 
on a number of matters relating to leave of absence for civilian employees 
outside the continental limits of the United States (20 Comp. Gen. 114) the 
Comptroller General has held that it would be proper to grant such employees 
annual leave at the rate of 26 days per annum, exclusive of Sundays and 
holidays, but that the accrual on that basis would have to be limited to 104 
days for four years, including the year current when the leave is taken, In 
the same decision it is held that “The general effect of this authority (section 
5 of the Annual Leave Act) in the instant matter is to vest in the Secretary 
of War discretion to adopt leave regulations for employees stationed in the 
Philippine Islands comprising any of the features of either the administrative 
regulations—War Department circular A dated January 12, 1912—in force prior 
to January 1, 1936, effective date of the new leave acts, or the President's 
regulations issued pursuant to the Annual and Sick Leave Acts of March 14, 
1936.” In view of the rulings referred to, it would appear that while the 
War Department may administratively determine that leave for employees out- 
side of the continental limits of the United States shall be computed at the 
rate of 26 days per annum, exclusive of Sundays and holidays, the rate of 
accrual should remain at 30 days per annum, including Sundays and public 
holidays, as outlined in War Department’s orders J of August 5, 1899, and 
circular A of January 12, 1912, unless and until a further order is issued 
by the Department. Comment is requested on this point. 

3. Whether leave for civilian employees outside the continental limits of the 
United States accrues at the rate of 30 days per annum, including Sundays 
and holidays, up to a maximum of 120 days, or at the rate of 26 days per 
annum, exclusive of Sundays and holidays up to a maximum of 104 days, the 
language of paragraph 1 of War Department Circular A providing that accrued 
leave shall not exceed 120 days, and the similar limit not to exceed 104 days 
in the event accrual is at the rate of 26 days per annum, appears to prevent 
any reimbursement for annual leave for a civilian employee outside the con- 
tinental limits of the United States not classed as “industrial,” as defined in 
paragraph 3d of letter of the Under Secretary of War of July 16, 1941, Subject, 
“Vacation Pay for Employees of the Field Service of the War Department Who 
Forego Their Vacations.” In other words, nonindustrial employees within the 
continental limits of the United States governed by the Annual Leave Regula- 
tions of March 29, 1940, may accumulate annual leave not to exceed 60 days. 
They may also currently accrue in any calendar year not to exceed 26 ad- 
ditional days of annual leave, for which they may be compensated prior to 
losing such leave with the close of the current calendar year. On the other 
hand, it appears that employees occupying similar positions outside the con- 
tinental limits of the United States may accrue leave only to a total of 120 
days, including the current calendar year; after reaching that figure no further 
leave accrues to the employee so that he cannot be considered to have to his 
credit any leave for which he might be compensated under the provisions of 
section 1 of Executive Order 8817, July 5, 1941. 

4. It is requested that this office be advised in this matter at an early date. 
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The referred-to letter of October 9, 1941, from the commanding 
officer, Hawaiian Ordnance Depot, Honolulu, T. H., to the Chief of 
Ordnance, reads as follows: 


1. Reference Executive Order No. 8817, dated July 5, 1941. Advice is re- 
quested as to whether this order can be made to apply retroactively. 

2. There are three possible dates from which the pay can be calculated for 
employees -having already permanently forfeited leave as a result of excess 
accumulation which are as follows: 

a. From date of receipt of the Executive Order No. 8817 in this office (August 
4, 1941). 

Inasmuch as section 1 of the Executive Order states “Such compensation 
shall be only for the portion of the requested leave which would otherwise 
be forfeited * * *,” it would appear that only those requests submitted 
after the receipt in this office of the order (August 4, 1941) and the subsequent 
education of the employees could be considered. 

b. From date of signing by the President (July 5, 1941). 

Since section 7 states that “This order shall become effective immediately 
* * *” it seems logical that all permanently forfeited leave due to excess 
accumulation resulting after July 5, 1941, be considered for payment of com- 
pensation. 

c. From the first day of this calendar year (January 1, 1941). 

The annual leave being calculated on the basis of the calendar year, there 
exists the possibility that all leave forfeited since January 1, 1941, might be 
rightfully compensated for by conscientious employees of this office who, having 
requested a vacation, were persuaded to postpone the taking of leave until a 
later opportune time. 7 

8. A specific example might serve to clarify the question by presenting the 
three possibilities. 

a. The employees of this office are given 2% days’ leave credit for every month 
employed. The maximum that can be accrued is 104 days (from 4 years). 

b. On January 1, 1941, employee A had accrued 104 days’ leave. He did not 
submit a request for a vacation as he knew his services were urgently needed. 
Employee A has taken no leave during this calendar year. Our records show 
an accrued leave of 104 days on July 5, 1941, by which time he had permanently 
forfeited 13 days’ leave. 

ec. On September 30, 1941, Employee A read the Executive Order No. 8817 
and requested 26 days’ annual leave or the compensation in lieu of the leave. 
His services cannot be spared without detriment to the national defense. 

d. Under the provisions of section 1, Executive Order No. 8817, dated July 5, 
1941, he can be given compensation in lieu of the annual leave. 

e. Is this office to pay employee A— 

(1) For 26 days under interpretation of the Executive order stated in 
paragraph 2c this letter. 

(2) For 13 days under interpretation stated in paragraph 2b. 

(3) For 11 days under interpretation stated in paragraph 2a, or 

(4) For 6% days which is the number of days which would be permanently 
forfeited after the employee requested leave. 

4. The correct interpretations to be made from Executive Order No. 8817, 
dated July 5, 1941, are urgently needed so that the opportunities involved can be 
judiciously used. It is requested that the correct applications of the Order 


No. 8817, as outlined in paragraphs 2 and 8, be determined and that this office 
be notified by radio. 


While the decision of August 26, 1940, 20 Comp. Gen. 114, cited in 
the letter of the Chief of Ordnance, considered the leave benefits of 
civilian employees of the War Department stationed in the Philippine 
Islands, the rules therein stated are applicable, also, to civilian em- 
ployees of the War Department stationed in Hawaii—there being 
for noting that War Department circular A of January 12, 1912, 
quoted in the decision, is applicable to “employees who are citizens of 
the United States and who are on duty in Alaska, the Philippines, 
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or outside the limits of the United States” (meaning continental 
United States). In the decision it was held as follows: 


Annual leave with pay was authorized for these employees at the rate of 
30 days per annum, including Sundays and holidays, and accrual of annual 
leave was authorized up to 120 days for 4 years, including 30 days for the 
year current when the leave is taken. War Department circular A of January 
12, 1912. There is nothing in the new Annual Leave Act or the uniform leave 
regulations, or in the decisions of this office, authorizing the granting to these 
employees of 30 days’ annual leave per annum ezclusive of Sundays and holi- 
days. Hence, the statement in War Department circular 1-15, paragraph 110b 
is erroneous. These benefits authorized by the War Department circular of 
January 12, 1912, in this respect are more advantageous to the employees than the 
corresponding benefits granted by the Annual Leave Act of March 14, 1936, 
viz, 26 days per annum eaclusive of Sundays and holidays, with accrual of 
60 days plus 26 days for the current leave year, or a total of 8 
days, exclusive of Sundays and holidays. Annual leave at the rate of 30 
days per annum, inclusive of Sundays and holidays, is approximately the same 
as leave at the rate of 26 days per annum, exclusive of Sundays and holidays. 
It would be proper therefore to grant these employees annual leave at the rate 
of 26 days per annum, exclusive of Sundays and holidays, but the accrual on 
that basis would have to be limited to 104 days for 4 years, including the year 
current when the leave is taken. * * * 


Sections 2, 3, and 4 of Public Law 100, approved June 3, 1941, 
55 Stat. 241, provide as follows: 


Sec. 2. Employees of the field service of the War Department and the Panama 
Canal Zone may, during the period of the national emergency declared by the 
President on September 8, 1939, to exist, be employed during the time they 
would otherwise be on vacation without deprivation of their vacation pay for 
the time so worked. Employees who forego their vacations in accordance with 
the provisions of this section may be paid, in addition to their regular pay, the 
equivalent of the pay they would have drawn during the period of such vaca- 
tion. The provisions of this section shall be applicable only to employees 
whose service at the time cannot, in the judgment of the Secretary of War 
or the Governor of the Panama Canal, as the case may be, be spared without 
detriment to the national defense. 

Sec, 3. The provisions of section 2 of this act and of section 7 of the act of 
June 28, 1940 (Public, numbered 671), shall be administered in accordance with 
such rules and regulations as the President may prescribe. 

Sec. 4. The provisions of this act shall be effective during the national 
emergency declared by the President on September 8, 1939, to exist, and shall 
terminate June 30, 1942, unless the Congress shall otherwise provide. 


Pursuant to the provisions of section 3 of the statute, supra, the 


President, by Executive Order No. 8817 dated July 5, 1941, issued 
regulations as follows: 


Section 1. Except as provided in section 2 of these regulations, the Secretary 
of War, the Secretary of the Navy, the Secretary of the Treasury, and the Goy- 
ernor of the Panama Canal may authorize payment of compensation in lieu of 
annual leave to those employees of the field services of the War Department, the 
Navy Department, the Coast Guard, and the Panama Canal whose services can- 
not be spared without detriment to the national defense and who, through being 
required to forego their vacations, would permanently forfeit because of excess 
accumulation, or because of lack of accumulation privileges, any leave due them 
under existing law and regulations. Such compensation shall be only for the 
portion of the requested leave which otherwise would be forfeited and shall be, 
in addition to their regular pay, the equivalent of the pay they would have drawn 
for such leave: Provided, That any compensation in lieu of annual leave shall 
not be subject to deductions for retirement purposes. 

Secrion 2. Employees to which section 1 hereof is applicable who are engaged 
in construction, manufacturing, processing, and similar pursuits, and whose 
services are of a character in demand by private industry and cannot be spared 
without detriment to the national defense, may be allowed compensation in lieu 
of current annual leave due them under existing law and regulations, regardless of 
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the amount of accumulated leave to their credit: Provided, That the maximum 
leave in lieu of which such compensation may be paid shall not exceed the amount 
of accrued leave to the credit of the employee at the time of the payment and in 
any calendar year shall not exceed the current annual leave to which he is entitled 
during that calendar year and which he has not taken. 

Secrion 3. The number of days for which an employee is granted compensa- 
tion in lieu of annual leave shall be deducted from the leave to which he is entitled 
by law or regulation. 

Section 4. The Secretary of War, the Secretary of the Navy, the Secretary of 
the Treasury, and the Governor of the Panama Canal may delegate to such sub- 
ordinate officers as they deem necessary the authority to require employees to 
forego annual leave when their services cannot be spared without detriment 
to the national defense and to authorize payment of compensation in lieu of 
annual leave to such employees in accordance with the provisions of these regu- 
lations. Such officers shall be required to authorize specifically in advance 
ail payments of compensation in lieu of annual leave, and specifically to certify 
that each employee for whom such compensation is authorized was required to 
forego his vacation because his services could not in the judgment of the certify- 
ing officer be spared without detriment to the national defense at that time or 
at any time during the then current calendar year and that it had been deter- 
mined that additional qualified employees could not be secured to meet the require- 
ments of the situation. If the employee is deemed to be entitled to compensa- 
tion under the terms of section 2 above, it must be further certified that he is 
engaged in construction, manufacturing, processing, or a similar pursuit and that 
his services are of a character in demand by private industry. 

Section 5. No employee shall be required to forego his vacation who, because 
of his physical condition or the character or location of his employment or for 
any other exceptionally urgent reason, is determined by a responsible officer 
designated by the head of the proper department or agency to require, in the 
interest of health or efficiency, all or any portion of the annual leave to which 
he is entitled under existing law or regulation. 

Section 6. The Secretary of War, the Secretary of the Navy, the Secretary of 
the Treasury, and the Governor of the Panama Canal may issue for their respec- 
tive services necessary instructions not inconsistent herewith to carry out the 
provisions of section 7 of the act of June 28, 1940, supra, and section 2 of the 
act of June 3, 1941, supra. 

Section 7. This order shall become effective immediately and shall be published 
in the Federal Register. 


Paragraph 3d of memorandum or Jetter of the Under Secretary of 
War dated July 15, 1941, referred to in the letter of October 28, 1941, 
supra, reads as follows: 

Field service employees who are entitled to compensation under section 2 of 
Executive Order No. 8817 shall be classed as “industrial” and so designated 
in the certificate or on the list accompanying the certificate referred to in the 
succeeding subparagraph hereof. The word “industrial” as used herein, shall 


apply only to employees occupying positions not classified under the Classification 
Act of March 4, 1923 (42 Stat. 1488; 5 U. 8. C. ch. 13), as amended. 


But it is understood that the submitted questions are directed only 
to “nonindustrial” employees coming within the provisions of section 
1 of the Executive order, supra. 

The conclusion in the statement quoted in your undated letter, 
supra, concurrence in which is indicated in your letter, is not en- 
tirely correct. In the decision of August 26, 1940, supra, it was 
stated : 


* * * It would be proper, therefore, to grant these employees annual 
leave at the rate of 26 days per annum, exclusive of Sundays and holidays, 
but the accrual on that basis would have to be limited to 104 days for 4 years, 
including the year current when the leave is taken. * 


Hence, if the War Department has concluded, or should conclude, to 
grant these employees annual leave at the rate of 26 days per annum, 
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exclusive of Sundays and holidays, the rate of accrual should be 
upen the same basis, not to exceed 104 days, exclusive of Sundays 
and holidays, for 4 consecutive years, including the year current 
when the leave is taken. In other words, it would not be proper 
to exclude Sundays and holidays in computing current leave and 
include Sundays and holidays in computing accumulated leave. 

There is nothing in the act of June 3, 1941, Public Law 100, or 
Executive Order No. 8817, dated July 5, 1941, implementing the 
statute, which excludes from the benefits thereof civilian employees 
stationed outside the limits of the continental United States. On the 
contrary, the inclusion of the Panama Canal shows a definite intention 
to include such employees within the benefits of the statute. 

Civilian employees of the War Department stationed outside the 
limits of the continental United States accrue leave at the rate of 
30 days each year inclusive of Sundays and holidays or 26 days each 
year exclusive of Sundays and holidays, and such leave accumulates 
through 4 consecutive years of service. The 30 or 26 days’ leave 
is properly classed as current leave only during the year in which it 
accrues, After that year it is properly classed as accumulated leave 
during the remaining three years of consecutive service. Section 1 
of Executive Order No. 8817, dated July 5, 1941, here involved, author- 
izes payment for the current leave—not accumulated leave—that an 
employee would permanently forfeit if he is required to forego his 
vacation. Accordingly, if an employee applies for and is denied dur- 
ing his fourth consecutive year of service the amount of annual leave 
he would forfeit at the end of that year, not to exceed 26 days exclusive 
of Sundays and holidays, he may be paid for such leave, subject to 
the terms and conditions of section 1 of Executive Order No. 8817— 
subject to the condition that the amount payable at any time in the 
current year may not exceed the value of that portion of the current 
year’s leave which has accrued at the time of the payment. 

Referring to paragraph 2 of the letter of October 9, 1941, from the 
commanding officer of the Hawaiian Ordnance Depot, section 3 of 
the act of June 3, 1941, Public Law 100, provides that “section 2 of 
this act * * * shall be administered in accordance with such rules 
and regulations as the President may prescribe.” Section 7 of Execu- 
tive Order No. 8817, dated July 5, 1941, provides that the regulations 
shall become effective “immediately,” which may be accepted as 
meaning the date of the Executive order, to wit, July 5, 1941. 

In decision of January 5, 1942, B-21911, 21 Comp. Gen. 629, it was 
stated in answer to questions a and s as follows: 

Question a: In the pgnultimate sentence of the answer, it is indicated that at 
the close of the calendar year the employee may be paid automatically for any 
remaining current annual leave which would otherwise be forfeited because the 
accumulated leave has already reached the maximum total of sixty days permitted 


by statute. But it is manifest that no employee may be paid for a vacation which 
he has not requested permission to take and which permission has authoritatively 





694 DECISIONS OF THE COMPTROLLER GENERAL 


been denied him. Section 1 of the Executive order limits compensation to the 
“requested” leave which otherwise would be forfeited, while section 4 requires the 
proper officer to certify that the employee was “required to forego” his vacation. 
Such regulations are appropriate, if not essential, to carry out the purpose of 
the act, which is to provide a payment which is “limited to only those employees 
who forego their vacations * * *” (House Report No. 593, 77th Congress, 
and see Senate Report No. 335). As to the requirement in the final sentence of 
the answer to question a, see my comments regarding question 8, infra. 

Question s: If an eligible employee has compiled with the statute by actually 
requesting leave in advance (whether such application be made formally, orally, 
or otherwise), and if such application has been authoritatively denied,-and if, also, 
during such period, he remains at work, his right to the payment must be regarded 
as complete and vested, subject only to the certification required by section 4 of the 
Executive order. That certification, and the actual disbursement upon the pay 
roll, may follow at any proper date, whether in the same or a subsequent calendar 
year or years. 


Accordingly, alternative answer ¢c in paragraph 2 of the commander’s 
letter of October 9, 1941, is correct, provided the request for, and denial 
of, leave was made on or after July 5, 1941, date of the Executive order. 
A request for leave prior to July 5, 1941, may not now be given con- 
sideration under the terms of the statute and Executive order. 

With reference to the example stated in paragraph 3 of the com- 
mander’s letter, annual leave accumulates on the basis of the year, 
not on the basis of the month. If it is meant by subsection 6 that this 
employee had, on January 1, 1941, accumulated 104 days of annual 
leave, exclusive of Sundays and holidays—counting the calendar year 
1940 as the fourth year—he had already forfeited as of that date 26 
days’ leave none of which could be compensated for under the terms 
of section 1 of the Executive order, supra. However, if it is meant that 
1941 was the fourth year, there would be for forfeiting 26 days’ current 
annual leave which accrued during the calendar year 1941, in which 
event the employee, as he applied for and was denied 26 days’ annual 
leave exclusive of Sundays and holidays after July 5, 1941, date of 
the Executive order, could now (after January 1, 1942) be paid for 
that amount of leave if he otherwise qualified under the terms of the 
statute and section 1 of the Executive order. That is, subsection e (1), 
subject to the foregoing qualifications, appears to be the correct answer. 


(B-22939) 


LEAVES OF ABSENCE—RETIREMENT AND REAPPOINTMENT WITHOUT 
BREAK IN SERVICE—LEAVE ADJUSTMENTS 


Where a Navy Department employee was retired for age and reappointed to his 
former position the next day under authority of the act of June 28, 1940, the 
provisions of the annual and sick leave acts and regulations are applicable 
the same as in any other case of separation and reappointment without 
break in service, and, therefore, the employee shoujd be credited under his 
reappointment with the annual and sick leave accrued and unused under his 
service prior to retirement. 

Where a Navy Department employee was retired for age and reappointed to his 
former position the next day under authority of the act of June 28, 1940, the 
provisions of the annual and sick leave acts and regulations are applicable 
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the same as in any other case of separation and reappointment without break 
in service so as to require, upon his subsequent separation from the service 
by voluntary resignation, the collection of the amount of compensation re- 
ceived for any annual or sick leave used but unaccrued during the entire 
period of service either before or after retirement. 


Assistant Comptroller General Elliott to the Secretary of the Navy, January 20, 
1 


I have a letter dated January 2, 1942 (file P. S. & M—6a—pg), from 
the director of personnel, Navy Department, as follows: 


The enclosed copy of a letter received from the Commandant, Navy Yard, Wash- 
ington, D. C., in the case of Larry W. Hunt, retired and reemployed, is respect- 
fully referred to the General Accounting Office for decision on the third paragraph 
thereof, as the U. 8. Civil Service Commission has advised that the matter appears 
to be one for a decision of the Comptroller General of the United States rather 
than the Civil Service Commission. 


The referred-to letter is dated November 28, 1941, and reads as 
follows: 


From: Commandant. 
To: Assistant Secretary of the Navy (Division of Personnel Supervision and 
Management). 

Subject: Unaccrued leave used and paid for in the case of Larry W. Hunt, retired 

and reemployed. 
References: (a) Section 4(b) of the annual leave regulations as amended by 

the Act of 2 March 1940. 
(b) Section 11 of the sick leave regulations as amended by the Act 
of 2 March 1940, 

(c) The Act approved 28 June 1940 (Public—No. 671—76th Con- 

gress). 

1. Larry W. Hunt, born 12 January 1879, formerly a boilermaker in this Navy 
Yard, retired for age on 31 May 1941 after having acquired fifteen years of 
annuitable service, and, as authorized by reference (c), was reemployed 1 June 
1941 in his former position. He resigned on 17 September 1941 in order that his 
name may be restored to the roll of annuitants. 

2. At the time of his reemployment on 1 June 1941 he had to his credit 12% 
days of annual leave and 44 days of sick leave which he had not taken, and 
at the time of his resignation on 17 September 1941 he had used unaccrued 
leave as permitted under the regulations. 

8. Since the nature of the second separation was a voluntary one, informe- 
tion is requested as to whether or not a refund of the amount involved in the 
advanced leave shall be required. 


Section 6 of the act of June 28, 1940, 54 Stat. 679, provides, in 
pertinent part, as follows: 


Notwithstanding the provisions of section 2 of the Act of May 29, 1980 (46 
Stat. 468), and section 204 of the Act of June 30, 1932 (47 Stat. 404), any person 
heretofore or hereafter retired under the Civil Service Retirement Act of May 29, 
1980, as amended, may be reemployed in the service of the War and Navy 
Departments: Provided, That there shall be deducted and withheld from the 
basic salary, pay, or compensation of such person and credited to his account 
as provided in section 12 (a) of the Act of May 29, 1980, as amended, the 
regular deductions prescribed by the said Act: Provided further, That upon 
separation from the service for any cause such persen may elect to receive a 
refund of the total deductions so withheld together with interest at 4 per centum 
per annum compounded on June 30 of each year, or receive credit for the addi- 
tional service in the computation of any annuity awarded thereafter: Provided 
further, That payment of the annuity ot such person shall be suspended during 
the period of such employment: * 
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Section 4 (b), Annual Leave Regulations (Executive Order No. 
8384, dated March 29, 1940), provides: 


In cases of separation where an employee is indebted to the Government 
for advanced annual leave, such indebtedness shall be charged against the 
employee on the basis of the salary rate obtaining during the period of advanced 
annual leave and on the basis of one day’s pay for each day of absence on a 
day upon which such employee would otherwise work and receive pay, such 
days of absence being exclusive of Sundays which do not occur within a regular 
tour of duty, holidays, and all nonwork days established by Federal statute or 
by Executive or administrative order. Absences for fractional parts of a day 
shall be charged proportionately. This subsection shall not apply in cases of 
death, retirement for age or disability, or reduction of force, or in case an 
employee who is not eligible for retirement is unable to return to duty because 
of disability, evidence of which shall be supported by an acceptable certificate 
from a registered practicing physician or other practitioner. 


Section 11, Sick Leave Regulations (Executive Order No. 8385, 
dated March 29, 1940), provides: 


In the case of voluntary separation or removal for cause of an employee to 
whom sick leave has been advanced in an amount in excess of that accumulated, 
the employee shall refund the amount paid him for the period of such excess, 
or deduction therefor shall be made from any salary due him or from any 
amount in the retirement fund to his credit. Such indebtedness shall be 
charged against the employee on the basis of the salary rate obtaining during 
the period of advanced sick leave and on the basis of one day’s pay for each 
day of absence on a day upon which the employee would otherwise work and 
receive pay, such days of absence being exclusive of Sundays which do not 
occur within a regular tour of duty, holidays, and all nonwork days established 
by Federal statute or by Executive or administrative order, Absences for frac- 
tional parts of a day shall be charged proportionately. This section shall not 
apply in cases of death, retirement for age or disability, or reduction of force, 
or in case an employee who is not eligible for retirement is unable to return 
to duty because of disability, evidence of which shall be supported by an 
acceptable certificate from a registered practicing physician or other 
practitioner. 


Also, there are for consideration in this case, section 6 of the 
Annual Leave Regulations and section 9 of the Sick Leave Regula- 
tions, providing, respectively, in pertinent part, as follows: 


Sec. 6. An employee transferred or reappointed without break in service 
from one permanent, emergency, or indefinite position to another permanent, 
emergency, or indefinite position within the same or a different governmental 
agency shall at the time of his transfer or reappointment be credited with such 
accumulated and current accrued leave as may be due him, or charged with 
any unaccrued leave which may have been advanced, provided such latter 
position is also within the purview of the said act of March 14, 1936. * * * 

Sec. 9. An employee transferred or reappointed without break in service 
from one permanent, emergency, or indefinite position to another permanent, 
emergency, or indefinite position within the same or a different governmental 
agency shall at the time of his transfer or reappointment be credited with 
accumulated sick leave, and charged with sick leave previously advanced in 
excess of that accumulated, provided such latter Position is also within the 
purview of the said act of March 14, 1936. * * 


The employee in this case was reappointed after his retirement 
by authority of law, and his reappointment was without break in 
service in the position he held prior to retirement. Under such cir- 
cumstances the provisions of the annual and sick leave acts and the 
regulations thereunder appear applicable here in the same manner as 
in any other case of separation and reappointment without break in 
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service. The fact that the first separation in this case was by retire- 
ment is immaterial. That is to say, the leave account of the employee 
should be adjusted on the basis of his entire period of service both 
before and after retirement; and, upon that basis, the employee 
should be credited under his reappointment after retirement with the 
annual and sick leave accrued and unused under his service prior to 
retirement. 

In decision of July 6, 1938, 18 Comp. Gen. 13, 16, it was held as 
follows: 


The provisions of section 4 of the Annual Leave Regulations and section 11 
of the Sick Leave Regulations are for application only upon the final separa- 
tion of an employee from the service. At that time there is for consideration 
whether all unearned annual and sick leave should be charged to the employee 
whether advanced in one or more periods. 


Accordingly, as the last separation of Larry W. Hunt on Septem- 
ber 17, 1941, was voluntary, section 4 of the Annual Leave Regula- 
tions and section 11 of the Sick Leave Regulations require that 
there be charged to and collected from him the amount of compen- 
sation received for overdrawn annual and sick leave during his entire 
period of service both before and after retirement, crediting him, 
of course, with the leave carried .over from service prior to 
retirement. 


(B-18964) 


SUBSISTENCE—PER DIEMS—TEMPORARY DUTY NEAR PERMANENT 
STATION 


Where an employee voluntarily continued to reside at his home within the cor- 
porate limits of his permanent station during a period of duty at a temporary 
station located a short distance outside the corporate limits of his perma- 
nent station, leaving his home shortly before 8 a. m. each day and returning 
shortly after 6 p. m. without incurring any additional subsistence costs, and 
the head of the department concerned has reported that under the facts and 
circumstances involved there is no basis for payment of per diem in lieu of 
subsistence, the employee is not entitled to payment of per diem in any 
amount, even though the orders directing the temporary duty authorized 
per diem. 


Comptroller General Warren to Col. A. J. Maxwell, U. S, Army, January 22, 
1942: 


By second indorsement dated July 16, 1941, the Chief of Finance 
forwarded here for consideration your letter dated July 2, 1941, as 
follows: 


1. Under authority contained in Section 8, Act of July 31, 1894 (28 Stat. 208, 
U. 8S. C. 31: 74) there is submitted herewith travel expense voucher of Mr. Stanley 
Woolman, Signal Corps Inspector, for the period January 27, 1941 to May 17, 1941, 
inclusive, while on temporary duty at Yonkers, N. Y. 

2. In this connection, attention is invited to Notice of Exception dated June 
2, 1941 on my voucher 10113, October 1940, covering a similar payment to an- 
other Signal Corps Inspector, Mr. Harold Edelstein for per diem and other ex- 
penses while on temporary duty at Yonkers, N. Y. during the period August 21-— 
September 5, and September 9-27, 1940, from which Notice of Exception the fol- 
lowing is quoted: 





698 DECISIONS OF THE COMPTROLLER GENERAL 


“Per diem claimed August 21-Sept. 5 and Sept. 9-27, 1940, may not be allowed. 
Voucher indicates residence in New York, N. Y. rather than at the Army Base, 
in which event per diem is unauthorized. Furthermore, it appears that daily 
travel could have been performed between New York residence and Yonkers.” 

3. The Subsistence Expense Act authorizes certain travel allowances to ci- 
vilian employees while traveling on official business and away from their desig- 
nated posts of duty. . Mr. Woolman’s official station is at the New York General 
Depot, 58th Street and First Avenue, Brooklyn, N. Y., approximately seven miles 
from lower Manhattan; his residence is at 3424-62nd Street, Woodside, N. Y. 
(Queens Borough), about eight miles from lower Manhattan, and during the pe- 
riod covered by this voucher, he was on temporary duty at Yonkers, Westchester 
County, about two miles beyond the northern corporate limits of Greater New 
York. Attention is invited to the inclosed statement from Mr. Woolman from 
which it appears that he left Jackson Heights about 7:50 a. m., returning about 
6 or 6:30 p. m. on week days and about 1:30 or 2:00 p. m. on Saturdays, and 
that the total additional cost of transportation during the period in question was 
$39.71. It appears from his statement that he was absent from his home ap- 
proximately ten hours each day and that the periods of absence were not entirely 
between the hours of 8: 00 a. m. and 6: 00 p. m. 

4. Paragraph 3, Standardized Government Travel Regulations, 1939, in force 
during the period in question, defines designated post of duty and official sta- 
tion as one and the same, the limits of which will be the corporate limits of 
the city or town in which the officer or employee is stationed, and the Sub- 
sistence Expense Act clearly authorizes the payment of the appropriate travel 
allowances to an employee “Away from his designated post of duty.” Yonkers, 
although within about thirteen miles of New York City is actually about two 
miles beyond the corporate limits. While it is possible for an employee to 
commute to Yonkers, it might also be possible for him to commute to Trenton, 
N. J. or Philadelphia, Pa., and no question has been raised concerning per diem 
payments for temporary duty at those places. 

5. In view of the suspension in the Edelstein case above referred to, and 
other recent suspensions of a similar nature, it would appear that there should 
be a clarification of the conditions under which per diem may properly be paid 
for temporary duty at places near but not within the corporate limits of the 
city in which the employee's official station is located. In this particular case, 
decision is specifically requested as to: 

(a) Whether or not an employee living at Woodside, N. Y. (Queens Borough), 
within the corporate limits of Greater New York, and stationed at the New 
York General Depot, 58th Street and First Avenue, Brooklyn, N. Y., is entitled 
to per diem while on temporary duty at Yonkers, which is two miles beyond 
the corporate limits of Greater New York; 

(b) If question (a) is answered in the affirmative, then in this particular 
case may per diem be paid for the entire days on which temporary duty was 
performed at Yonkers or only for that portion of the day (beginning before 
8:00 a. m. and/or extending beyond 6:00 p. m.) during which the employee 
was absent from his home?” 


Action upon your request for decision was deferred pending 
receipt of a report requested by this office from the Secretary of 
War under date of September 9, 1941. 

It appears from the record that on January 22, 1941, a travel 
order, signed by G. L. Thompson, lieutenant colonel, Signal Corps, 
was issued to Mr. Woolman authorizing him to proceed to Yonkers. 
N. Y., from his official duty station in New York City, for a period 
of not to exceed 30 days. It was provided in said authorization that 
“While traveling and while on the temporary duty mentioned, he 
will be allowed a flat per diem allowance of $5 in lieu of subsistence, 
in accordance with the provisions of existing regulations.” By letter 
of February 20, 1941, signed by Bernard Ensmann, first lieutenant. 
Signal Corps, this travel order was amended to provide for an 
extension of the temporary duty for an additional period of 60 days 
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with a per diem allowance of $2.40 per day in lieu of subsistence. A 
second extension of 60 days was granted by amendment of April 
26, 1941, signed by Edward Boynton, second lieutenant, Signal 
Corps, with per diem allowance of $2.40 per day in lieu of sub- 
sistence. 

Acting in accordance with this order and the amendments thereof, 
Mr. Woolman is shown to have proceeded from Jackson Heights, 
New York City, to Yonkers, N. Y., on January 27, 1941. As indi- 
cated in your letter, swpra, Yonkers is only 2 miles from the city 
limits of New York City. While Mr. Woolman’s assignment at 
that point appears to have continued until May 17, 1941, he did not 
remain continuously at Yonkers but returned to Jackson Heights 
at about 6 p. m. each evening and remained there until the follow- 
ing day at about 7:50 a. m., when he proceeded back to his tem- 
porary post of duty. In other words, he appears to have lived at 
home just as he did when on duty at his regular official duty station 
in New York City. 

He states that “additional cost of transportation” amounted to a 
total of $39.71 for the entire period of his temporary duty—nearly 
4 months. So far as appears his subsistence expenses were no greater 
during such period than when on regular duty in New York City. 
However, he has made claim in the total amount of $343.20 for per 
diem during this period—30 days at $5 per day and 8014 days at 
$2.40 per day. Since he was away from his official duty station less 
than 12 hours each day there is for consideration section 51 of the 
Standard Travel Regulations which provides, among other things, 
that “For continuous travel of less than 24 hours, constituting a travel 
period, such period will be regarded as commencing with the begin- 
ning of the travel and ending with the completion thereof, and 
for each 6-hour portion of the period or fraction thereof one- 
fourth of the rate for a calendar day will be allowed.” As a matter 
of fact, if Mr. Woolman had left home 10 minutes later each day 
and, in some instances, had returned home a few minutes earlier— 
and no reason is shown why that could not have been done—there 
would be no question but that he would not be entitled to any per 
diem allowance at all, because it is further provided in section 51 
that “no per diem will be allowed when the departure is after 8 a. m., 
and the return on the same day is prior to 6 p. m.” In any event, 
it is only because of a very few minutes and the wording of the travel 
regulations, that any question is presented as to whether one in the 
position of Mr. Woolman, and who apparently has incurred no sub- 
sistence expenses of the type which the per diem allowance is de- 
signed to cover, should receive any per diem for the period of his 
temporary duty at Yonkers. 
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Sections 3 and 7 of the Subsistence Expense Act of 1926, as 
amended by the act of June 30, 1932, 47 Stat. 405, provide: 


Sec. 3. Civilian officers and employees of the departments and establishments, 
while traveling on official business and away from their designated posts of 
duty, shall be allowed, in lieu of their actual expenses for subsistence and all 
fees or tips to porters and stewards, a per diem allowance to be prescribed by 
the head of the department or establishment concerned, not to exceed the rate 
of $5 within the limits of continental United States, and not to exceed an 
average of $6 beyond the limits of continental United States. 
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Sec. 7. The fixing and payment, under section 3, of per diem allowance, or 
portions thereof, shall be in accordance with regulations which shall be promul- 
gated by the heads of departments and establishments and which shall be 
standardized as far as practicable and shall not be effective until approved by 
the President of the United States. 

It seems clear that it was intended by the Congress, in thus provid- 
ing for subsistence expense allowances, that such allowances should 
as nearly as possible approximate the additional cost to the employee 
of subsistence expense items during the period of his temporary duty 
away from his official station. In this connection attention is in- 
vited to the fact that the Subsistence Expense Act of 1926 as orig- 
inally enacted (44 Stat. 688, 689), provided that employees of the Gov- 
ernment while in a travel status shall be allowed their actual neces- 
sary expenses in an amount not to exceed $7 per calendar day. The 
purpose of the 1932 amendment, by which a per diem allowance of 
not to exceed $5 per day was provided, was to reduce not to increase 
the allowance theretofore provided. Thus, it will be noted by ref- 
erence to the statute (47 Stat. 405) that the provisions by which the 
1926 act was amended are entitled, “Permanent reduction of travel 
allowances.” Also, see pages 5 and 8 of the Senate Report on the 
bill—Report No. 756, 72d Congress. 

Paragraph 45 of the regulations promulgated pursuant-to the 
authority of section 7 of the act provides in pertinent part: 

Subsistence allowance.—Unless otherwise expressly provided in an employee's 
commission or appointment, or by law, the official authorized to issue travel 
orders may authorize in the order a per diem allowance not to exceed $5 in lieu 
of subsistence expenses, while NUE on official business within the limits of 
the continental United States * * 

Paragraph 45 further provides, in conformity with the apparent 
intention of Congress—and in italicized language to stress its impor- 
tance—that : 


* * * The rates of the per diem in lieu of actual expenses for subsistence 
authorized by law represent the mazimum allowable, not the minimum, It is 
the responsibility of the heads of the departments and establishments to see that 
travel orders authorize only such per diem rates as are justified by the nature of 
the travel. To this end care should be exercised to prevent the fixing of a per 
diem rate in excess of that required to meet the necessary authorized expenses. 


In view of the fact that a large measure of authority and discretion 
in determining the amount of per diem, if any, that shall be allowed 
in a given case is committed by the terms of the above quoted statute 
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and regulation to the administrative department or agency involved, 
the present matter was referred to the Secretary of War for his con- 
sideration, his views being requested as follows: 


* * * in view of the provision in the regulations that “Jt is the responsibility 
of the heads of the departments and establishments to see that travel orders 
authorize only such per diem rates as are justified by the nature of the travel” 
and to exercise care “to prevent the firing of a per diem rate in excess of that 
required to meet the necessary authorized expenses,” information is requested 
as to whether you, as head of the Department here involved, do or do not approve 
and consider as “justified by the nature of the travel” the travel orders issued 
in this case. In other words, is it your view, as the administrative official in 
whom is vested broad authority respecting travel by employees of your Depart- 
ment (see by analogy 37 Op. Atty. Gen. 219, 222), that an employee whose duty 
station and home is in New York is entitled to $5 per diem for 30 days and $2.40 
per diem for the ensuing 80% days of a temporary duty tour to a point located 
only two miles beyond the corporate limits of New York City and apparently 
involving no additional subsistence costs? 


In his reply, by letter of December 20, 1941, the Secretary of War 
stated, in pertinent part, as follows: 


Since the claimant did not remain at the place of temporary duty, but returned 
daily to his home during the period involved, and such travel has been per- 
formed by him voluntarily and of his own accord, there is, of course, for considera- 
tion and determination what settlement is proper under such conditions. Where 
the actual absence from the employee’s home or headquarters was entirely be- 
tween the hours of 8 a. m. and 6 p. m., there is, of course, no basis for the claim 
for per diem on such days. In those instances where the absence commenced 
shortly before 8 a. m. and ended shortly after 6 p. m. or both, it is considered 
that there is no basis for payment of per diem for fractional days unless it can 
be definitely shown that it was necessary to begin or end the travel prior to 
8 a. m. or subsequent to 6 p. m. No such explanation has been offered by the 
administrative officer concerned. As a matter of fact such officer has recom- 
mended that no per diem whatever be allowed in connection with the claim. 
In that recommendation I concur. 

With reference to so much of the claim as relates to additional transportation 
expenses, the administrative officer in the field has recommended against the 
allowance of any part of the additional sum of $39.71 claimed by Mr. Woolman 
by reason of the fact that the travel was voluntary and contrary to the intent 
of the orders. Since the claimant has not disclosed the basis of the alleged 
additional cost of transportation, it is my view that he should not be allowed 
any reimbursement for transportation expenses in connection with the voucher 
now before your office and that he should be advised that, if he can definitely 
show an expense for any transportation which he necessarily incurred in com- 
plying with the orders, he should submit such claim with the necessary evidence 
to the Claims Division of the General Accounting Office for direct settlement as a 
claim. 

The above views are submitted in response to your request in the last para- 
graph of your letter of September 9, 1941, and refer to the particular case under 
consideration. As to cases of the same general nature, it is stated that my views 
are entirely in harmony with the regulations governing such travel, and parti- 
cularly with the requirement in paragraph 45 of the Standardized Government 
Travel Regulations quoted at the top of page 6 of your letter of September 9, 
1941. (The requirement in paragraph 45 thus referred to is the italicized portion 
of said paragraph as hereinbefore quoted.) 


Considering this matter in the light of the terms of the applicable 
law and regulations, and the administrative recommendation as sub- 
mitted by the Secretary of War, you are advised, in response to the 
first question presented, that a War Department employee officially 
stationed and living within the corporate limits of Greater New York 
is not entitled, under facts and circumstances similar to those pre- 
sented in this case, to per diem while on temporary duty at Yonkers, 
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N. Y. Since the first question is answered in the negative, it becomes 
unnecessary to answer the second question presented. 

While payment is not authorized on the travel expense voucher sub- 
mitted with your letter—and which voucher will be retained in the 
files of this office—Mr. Woolman should be advised, in accordance with 
the suggestion of the Secretary of War, that if a claim for additional 
travel expense incurred as the direct result of performance of tempo- 
rary official duty at Yonkers is submitted to this office, properly sup- 
ported by evidence which will establish that such additional expenses 
were in fact incurred, the matter will be given due consideration. 


(B-22785) 


CLOTHING—NAVY NURSE CORPS (FEMALE)—APPROPRIATION 
AVAILABILITY 


Unless and until there is definite and specific statutory provision therefor, mem- 
bers of the Navy Nurse Corps (female) may not be gratuitously issued a 
quantity of clothing in excess of that upon which appropriations have been 
based since the act of January 22, 1923, which for the first time provided for 
the authorized issue of clothing and equipment to members of said Nurse 
Corps. 


Assistant Comptroller General Elliott to the Secretary of the Navy, January 
23, 1942: 


There has been received your letter of December 26, 1941, as 
follows: 


The Navy Department has under consideration the question of the wearing of 
an outdoor uniform by members of the Navy Nurse Corps (female), which in 
turn raises the further question as to whether an allowance to cover the cost 
of this additional item of clothing may be granted. This proposed issue of an 
outdoor uniform would be made in the case of all Navy nurses (female), in- 
cluding those already appointed. 

The Navy Nurse Corps (female) was established by the Act of May 13, 1908 
(35 Stat. 146; 34 U. 8. C. 41). Provision for the pay and allowance of female 
nurses of the Navy is found in section 13 of the Act of June 10, 1922 (42 Stat. 
631; 37 U. 8. C. 22), as follows: 

“That, commencing July 1, 1922, the annual pay of female nurses of the Army 
and Navy shall be as follows: During the first three years of service, $840; 
from the beginning of the fourth year of service until the completion of the sixth 
year of service, $1,080; from the beginning of the seventh year of service until 
the completion of the ninth year of service, $1,380; from the beginning of the 
tenth year of service, $1,560. Superintendents of the Nurse Corps shall receive 
a money allowance at the rate of $2,500 a year, assistant superintendents, direc- 
tors, and assistant directors at the rate of $1,500 a year, and chief nurses at the 
rate of $600 a year, in addition to their pay as nurses. Nurses shall be entitled 
to the same allowance for subsistence as is authorized in section 5 of this Act 
for officers receiving the pay of the first period, and to the same allowance for 
rental of quarters as is authorized in section 6 of this Act for officers receiving 
the pay of the first period.” 

Appointments of Navy nurses are made by the Surgeon General of the Navy 
with the approval of the Secretary of the Navy. The question is well settled 
that Navy nurses are not officers, nor are they entitled to relative rank, as pro- 
vided for nurses of the Army. The Comptroller General has ruled that members 
of the Navy Nurse Corps are not officers of the Navy, and, not being entitled to 
mileage, are entitled to reimbursement of travel expenses and per diem in lieu 
of actual subsistence while traveling under orders. (Comp. Gen, A-50986, Octo- 
ber 7, 1933.) The Comptroller General has also ruled that the appointment and 
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service of female nurses of the Navy are such as to give them generally a mili- 
tary status, as distinguished from a civilian status, and, as such, deduction on 
account of land-grant should be made on the payment of charges for transporta- 
tion required or authorized by the Government in connection with their duty. 
(1 Comp. Gen. 355, citing 1 id, 233, which held that commissioned Army nurses 
are “troops” of the United States within the meaning of the land-grant statutes. ) 

While members of the Navy Nurse Corps are neither officers nor enlisted men, 
they have a military status as distinguished from a civilian status, are persons 
in the naval service, and when on duty in accordance with law are amenable 
to naval discipline the same as are members of other corps of the Navy. There 
is, however, no provision of law which in terms specifically authorizes the fur- 
nishing of heat and light to members of the Navy Nurse Corps as expressly 
provided for officers and enlisted men under the Act of March 2, 1907 (34 Stat. 
1167; 10 U. S. C. 723), nor is there any specific statutory authority for furnish- 
ing uniform clothing at public expense to members of the Navy Nurse Corps 
(female). 

Section 1296, Revised Statutes (10 U..S. C. 831), provides that the President 
may prescribe the quantity and kind of clothing that shall be issued annually 
to the Army and Marine Corps pursuant to his authority to prescribe such issues 
of clothing for “troops of the United States,” but since the Comptroller General 
has ruled that enlisted men of the Navy are not “troops of the United States” 
within the meaning of section 1296, R. S., the President is without authority to 
prescribe issues of clothing to enlisted men of the Navy. It would therefore 
appear that if enlisted men of the Navy are not “troops of the United States” 
within the meaning of Section 1296, R. S., there is considerable doubt that Navy 
nurses are “troops of the United States,” as are Army nurses, and that Navy 
nurses are not, therefore, entitled to clothing at Government expense under the 
authority of the President to prescribe issues of clothing to “troops of the 
United States.” 

In consideration of all the foregoing, your decision is requested on the following 
questions : 

(1) Are current naval appropriations legally available to meet the cost of 
articles of uniform clothing, having a current value of about $91, issued to 
members of the Navy Nurse Corps (female) on original appointment? 

(2) Are current naval appropriations legally available to meet the cost of is- 
suance of an additional item of clothing to members of the Navy Nurse Corps (fe- 
male), consisting of an outdoor uniform at an estimated cost of $75 per uniform? 

(3) In connection with queries 1 and 2, your further decision is requested as to 
the total amount or value of the clothing authorized to be issued at Government 
expense to members of the Navy Nurse Corps, both on original appointment and 
subsequent thereto. 


The act of May 13, 1908, 35 Stat. 146, establishing the Navy Nurse 
Corps (female), provided that Navy nurses shall “receive the same 
pay, allowances, emoluments, and privileges as are now or may here- 
after be provided by or in pursuance of law for the Nurse Corps (fe- 
male) of the Army.” The Nurse Corps (female) of the Army was 
provided for by section 19 of the act of February 2, 1901, 31 Stat. 753. 
Except as otherwise specifically provided, the benefits authorized by 
section 19 of the act of February 2, 1901, appear to be exclusive, and 
inasmuch as nothing appears therein authorizing the furnishing to 
members of the Army Nurse Corps of free clothing, the view could 
have been taken administratively that such Army nurses be required 
to equip themselves with such clothing as may have been necessary in 
the performance of nursing duties. However, following the act of 
February 2, 1901, War Department General Orders No. 13 of August 
22, 1901, were published covering the Army Nurse Corps, and para- 
graph 15 thereof prescribed the uniform to consist of a waist and skirt 
of suitable white material, adjustable white cuffs, bishop collar, white 
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apron and cap, according to patterns and specifications in the Surgeon 
General’s Office. It was provided further that when a nurse was ap- 
pointed she should immediately procure her uniform which would be 
worn during her hours of duty and when not in uniform she would not 
be allowed in the wards without special permission of the chief nurse 
or the officer in charge. Chapter V of the act of July 9, 1918, 40 Stat. 
879, 880, provided that the Nurse Corps (female) of the Medical De- 
partment of the Army shall thereafter be known as the Army Nurse 
Corps, fixed the pay and allowances of its members, including cumula- 
tive leave privileges, but this act, like the antecedent legislation on the 
same subject, was silent as to the free issue of clothing or uniforms to 
itsmembers. By section 10 of the act of June 4, 1920, 41 Stat. 766, 767, 
members of the Army Nurse Corps were given relative rank with 
officers of the Army as therein provided. 

Paragraph 21, Army Regulations 40-20 (a), provides that upon 
initial entry into the military service nurses of the regular corps will 
be issued free of charge a uniform as listed in the tables of basic allow- 
ances. Under the applicable War Department table of basic allow- 
ances free items of clothing or uniform are issued only upon initial 
entry into the service; some of them are issued only in localities where 
the uniform is required to be worn at all times; the authority to issue 
certain items free is limited to those nurses assigned to field or over- 
seas service when authorized by the corps area commanders, and some 
items remain the property of the United States to be turned in on 
change of station. 

The long-continued practice of the War Department of furnishing 
free of charge certain items of clothing and uniform to members of 
the Nurse Corps of the Army was evidently based upon the authority 
contained in section 1296 of the Revised Statutes (10 U.S. C. 831) and 
this practice having apparently existed prior to the act which con- 
ferred relative rank upon such members of the Army Nurse Corps, 
the appropriations for the military establishment under clothing and 
equipage have apparently been based upon estimates for the continu- 
ance thereof. 

In the Navy, however, authority for the issuance of free clothing, 
even to enlisted men and recruits, apparently did not begin until 
passage of the act of March 1, 1889, 25 Stat. 781, providing a bounty 
not to exceed $45 in order to encourage enlistments of boys as appren- 
tices, and except as extended by specific provisions, the authority in 
the Navy to issue uniform clothing and equipment appears to be limited 
in scope. Although the act of May 13, 1908, 35 Stat. 146, provided 
that members of the Navy Nurse Corps (female) shall receive the 
same pay and allowances, privileges, and emoluments as were then or 
might thereafter be provided by or in pursuance of law for members 
of the Army Nurse Corps, no provision appears to have been made 
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for the issue of clothing and equipment to members of the Navy Nurse 
Corps until passage of the act of January 22, 1923, 42 Stat. 1145, 
which provided for the authorized issues of clothing and equipment to 
members of the Navy Nurse Corps, the clothing and small stores fund 
to be charged with the value of such issues. Since 1928 such issues 
have been charged to the appropriation for the pay of naval personne! 
instead of the clothing and small stores fund, and it is understood 
that the amount appropriated annually for this particular purpose 
has been consistently based upon estimates which contemplated only 
the value of the issue upon original entry into the active naval service 
of the clothing necessary for ward and hospital duties of the nurses 
concerned, any additional uniform equipment being procured at the 
expense of the individual nurse. See article 1431, S. & A. Manual 
(1931 revision), as to the procedure for crediting the cost of the issue 
of clothing to nurses on first appointment, the appropriation to be 
charged, and the provision that replacements or additions to the 
original gratuitous outfit shall be purchased by the nurse individually. 

This office has not been apprised of the individual items which con- 
stitute the gratuitous issue upon first appointment to Navy nurses, 
but upon the basis that the annual appropriation provisions merely 
contemplated the furnishing of a gratuitous issue similar to that 
which has heretofore been furnished for the past 18 years, such 
quantity should not be increased unless and until a definite and specific 
provision of law has been enacted authorizing the free issue of addi- 
tional clothing. 


(B-23077) 


OFFICERS AND EMPLOYEES—CONTRACTS WITH THE GOVERNMENT— 
LOW-COST HOUSING OCCUPANCY 


If contracts between the Puerto Rico Reconstruction Administration and its 
employees for the occupancy of dwelling units in low-cost housing projects 
be entered into under the same terms and conditions as with nonemployees, 
and if there be excluded from the list of eligible occupants employees who 
act in behalf of the United States in the transactions so as not to violate 
the provisions of 18 U. 8S. Code 98, such contracts would not be objectionable 
as being in contravention of the rule of public policy against the Government 
contracting with its employees or of the prohibition in section 1765, Revised 
Statutes, against extra allowances or compensation for employees. 


Comptroller General Warren to the Secretary of the Interior, January 23, 1942: 


T have a letter of January 8, 1942, from the Administrator, Puerto 
Rico Reconstruction Administration, as follows: 


There is presented for your consideration the following question : 

Whether in the operation of its low-cost housing and resettlement projects 
this Administration may enter into contracts with its own employees for the 
occupancy of dwelling units in such projects on the same terms and conditions 
as those embodied in contracts with nonemployees, 

This question ig particularly important at the present time for the reason 
that this Administration has started the construction of 51 low-cost dwellings, 
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and will soon undertake the construction of about 100 more such dwellings in 
what is known as the Eleanor Roosevelt Development near San Juan, Puerto 
Rico. (There are about 475 houses in the development constructed under previous 
years’ programs). A number of PRRA employees who meet the eligibility 
requirements prescribed by PRRA administrative orders with regard to the 
substandard condition of their present dwelling quarters, size of family, amount 
of family income in relation to prospective rental charged for the new houses, 
etc., desire an opportunity to become tenants of the Eleanor Roosevelt Develop- 
ment. Tenants there execute monthly lease agreements with the United States; 
if after not less than six months’ tenancy, they have proven satisfactory in every 
respect, tenants may, if they desire to do so, enter into an agreement by the 
terms of which they may eventually acquire title to their respective dwellings. 

Selection of tenants for PRRA’s low-cost housing projects is made in the 
following manner: 

The prospective tenant fills out a blank giving full details as to occupation, 
income, family, and dwelling conditions, references, etc. This is carefully investi- 
gated, and the report of the investigator is checked by the Chief of the PRRA’s 
Office of Housing Management to determine whether the applicant meets the 
eligibility requirements prescribed by PRRA administrative orders and 
regulations. If approved, the applicant’s name is then placed in its chronological 
order on‘the list of approved applicants. As vacancies occur in the projects same 
are filled from this list, the earliest applicant being given the first opportunity. 

In the case of the new houses to be constructed at the Eleanor Roosevelt Devel 
opment, where all applications will be received and investigated at about the same 
time, and where it is believed there will be many more qualified applicants than 
available houses, all applicants will be required to appear at a certain time and 
place for the purpose of drawing lots. The number of each house will be placed 
on a slip of paper, and these together with a number of blank slips corresponding 
to the number of applicants present in excess of the number of houses available 
will be placed in a receptacle from which applicants will draw. Those drawing 
blank slips will not be tendered occupancy agreements. 

If PRRA employees may properly be included in the applicants for houses 
under the foregoing procedure, there will be excluded therefrom any and all 
employees who have anything to do with passing upon those who are eligible for 
occupaney or with determining to whom houses are to be allotted, or on what 
terms. The employee-applicant must meet the same conditions of eligibility as 
all other applicants; if he is a successful drawer he will get exactly the same sort 
of contract that a host of others not employees get; and his contract along with 
the others, will be a mere incident in the Administration’s program to furnish 
low-cost housing to people who otherwise might have to live under little better 
than slum conditions. 

It is believed that the number of employee-applicants will be only a small 
percentage of the total applications to be received for Eleanor Roosevelt Devel 
opment houses. The fact that financing of the PRRA beyond the present 
fisea] year and employment of its present small personnel beyond that time is 
uncertain, would seem to argue for rather than against loyal employees other- 
wise eligible being given the same opportunity as outsiders to obtain wholesome 
dwelling accommodations. 

The only exception contemplated to procedure above outlined is that supervisors 
and assistants now dwelling at the project may continue to occupy their present 
houses, or for the sake of administrative efficiency be moved to one or more of the 
new houses. Successful operation of the project and protection of the interests of 
the United States requires that these representatives of the Administration be 
ever present. 

It would seem that this practice, together with the contemplated inclusion of 
PRRA employees in the list of prospective tenants of PRRA dwelling units. 
would not contravene but be within the permissible limits of the following 
excerpt from 14 Op. Atty. Gen. 482: 

“* * * (Sections 112 and 113 of the Penal Code) make it illegal for an 
officer of the U. 8. to have that sort of connection with a Government contract 
which an agent, attorney, or solicitor assumes when he procures or aids to procure 
such a contract for another and when he prosecutes for another against the Gov- 
ernment any claim founded upon a Government contract * * *. But there is 
not in the statutes any general prohibition which prevents executive officers from 
contracting directly with the Government, as principals, in matters entirely sepa- 
rate from their offices and in no way connected with the performance of their 
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duties as officers of the Government; nor are they forbidden to be conneeted with 
such contracts, after they are procured, by acquiring an interest in them.” 
Your early advice will be greatly appreciated. 


Contracts between the Government and its employees are not pro- 
hibited generally by statute but only where an employee of the Gov- 
ernment acts as agent both for the Government and the contractor in 
the transaction of business (see 18 U. S. Code 93; 14 Op. Atty. Gen. 
482; 24 id. 557; 5 Comp. Gen. 93; 13 id. 281; 17 id. 123) ; or where the 
service to be rendered under a contract with an employee is such as 
could have been required of him in his official capacity, in which case 
the payment of additional compensation is inhibited by sections 1764 
and 1765, Revised Statutes, 5 U. S. Code 69, 70. Cf. Woodwell v. 
United States, 214 U.S. 82. 

However, aside from any statutory prohibition, contracts between 
the Government and its employees are open to criticism for possible 
favoritism and preferential treatment; and this office often has ex- 
pressed the view that such contracts should not be made except for the 
most cogent reasons. 5 Comp. Gen. 93; 14 id. 403; Cf. 13 Comp. Gen. 
281. 

If, as indicated in the submission, there be excluded from the 
list of prospective tenants all employees who might act on the 
applications in behalf of the United States, the execution of a con- 
tract with an employee of the Administration evidently does not 
contravene the provisions of law set forth in 18 U. S. Code 93, since 
the applicant would not represent the United States in the trans- 
action. Nor does it appear that the rental of a dwelling unit to 
an employee, under the same terms and conditions as offered to 
nonemployees, constitutes additional pay, extra allowance or com- 
pensation to said employee, within the meaning of section 1765, 
Revised Statutes, but rather represents an independent transaction 
with the employee on the same basis as offered to nonemployees 
similarly situated, and in which the employee pays the rate estab- 
lished by the Government for all occupants of similar dwellings. 

The evident purpose of the Administration in undertaking the 
construction of the housing development in question was to make 
low-cost housing available to those whose living conditions were of 
a substandard nature, as defined by the Administration; and I am 
not aware of any provision of law or issue of public policy which 
would require excluding from the list of applicants employees of 
the Administration who are otherwise eligible to become tenants, 
provided effective measures are taken to prevent any possibility of 
preferential treatment to such employees in the selection of tenants. 

You are advised, therefore, that this office is not required to object 
to the execution of contracts between the Administration and its 
employees for the occupancy of dwelling units in low-cost housing 
projects, under the circumstances described in the submission. 
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(B-22993) 
PAY—AVIATION DUTY—SCOPE OF NONFLYING OFFICER LIMITATION 


The provision in the Military Appropriation Act, 1942, limiting to $720 per 
annum the increased pay of “nonflying officers” for making aerial flights is 
applicable to warrant officers as well as to commissioned officers. 


Assistant Comptroller General Elliott to Lieut. Col. J. H. Doherty, U. S. Army, 
January 24, 1942: 


There has been received your letter of December 10, 1941, request- 
ing decision whether payment is authorized on the voucher sub- 
mitted therewith in favor of Warrant Officer John §. Phillips, 
United States Army, in the amount of $32.50, covering his claim for 
the difference between flying pay received at the rate of $60 per 
month from October 1 to 31, 1941, for flights performed as an 
observer, and flying pay at the rate of $92.50 per month, being 50 
percentum of his pay for the same period. 

Paragraph 63, Special Orders No, 240, War Department, dated 
October 10, 1940, announced the appointment of Master Sergeant 
John §. Phillips, 3d Weather Squadron, Air Corps, on detached 
duty at Kelly Field, Tex., as a warrant officer in the Regular Army, 
and assigned him to duty with the Air Corps at Kelly Field, Tex. 
Paragraph 2, Personal Orders No, 25, Office of the Chief of the Air 


Corps, dated January 30, 1941, is as follows: 


Pursuant to authority contained in paragraph 2, Army Regulations 35-1480, 
Warrant Officer John 8S. Phillips, United States Army, is placed on duty requir- 
ing regular and frequent participation in aerial flights, effective this date. 


Standard Form No. 1051, Flight Certificate and Schedule attached 
to the voucher, shows that during October 1941 claimant performed 
three flights, aggregating a period of 10 hours in the air. The claim- 
ant stated on this certificate that “I do not hold an aeronautical rating. 
I fly as an observer only.” 

Section 13a of the National Defense Act, as amended July 2, 1926, 
44 Stat. 780, 10 U. S. C. 300, provides: 

* * * Officers and enlisted men of the Army shall receive an increase of 
50 per centum of their pay when by orders of competent authority they are 
required to participate regularly and frequently in aerial flights, and when in 
consequence of such orders they do participate in regular and frequent aerial 
flights as defined by such Executive orders as have heretofore been, or may 
hereafter be, promulgated by the President: * * 

The term “officers and enlisted men,” as used in this act, was held 
in the Bradshaw case, 62 Ct. Cis. 638, to include a warrant officer 
detailed to duty with the Air Corps. Compare 27 Comp. Dec. 883. 
The flying pay prescribed for the Army by section 20 of the Pay 
Readjustment Act, as amended by the act of July 2, 1926, 44 Stat. 782, 
was extended to cover “all officers, warrant officers, and enlisted men 
of all branches of the Army.” 
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Section 1 of the act of August 21, 1941, Public Law 230, 77th Cong., 
55 Stat. 651, provides that: 

All warrant officers of the Army shall receive an increase of 50 per centum 
of their pay when by orders of competent authority they are required to partici- 
pate regularly and frequently in aerial flights, and when in consequence of such 
orders they do participate in regular and frequent aerial flights as defined by 


such Executive orders as have heretofore been, or may hereafter be, promulgated 
by the President. 


One of the purposes of the act of August 21, 1941, was to codify 
existing laws relating to warrant officers, and the cited paragraph 2 
of section 1, merely restated the provisions of the prior cited laws in 
identical terms as they were applicable to warrant officers. It was not 
intended to in any way increase or change the rights of warrant 
officers. ° 

Under the provisions of the cited laws payment was authorized to 
all officers, warrant officers, and enlisted men of all branches of the 
Army of 50 per centum of their pay when they meet the conditions of 
the statute, and the reenactment of the law without change necessarily 
is subject to the limitation contained in the appropriation act of June 
30, 1941, providing funds for the Military Establishment for the fiscal 
year ending June 30, 1942, under the heading “Pay of the Army,” 55 
Stat. 368, as follows: 

For pay of the Army of the United States * * * including pay of commis- 
sioned officers, $207,783,661 ; pay of warrant officers, $1,655,976; aviation increase 
to commissioned and warrant officers, $14,188,834, none of which shall be available 
for increased pay for making aerial flights by nonflying officers at a rate in 
excess of $720 per annum, which shall be the legal maximum rate as to such 
officers, * * * aviation increase to enlisted men, $10,161,990; * * *. 

The claim is asserted on the basis that the limitation is not applicable 
to warrant officers, but was intended to cover only commissioned 
officers. 

Two separate amounts are appropriated for aviation increase of pay, 
one for “commissioned and warrant officers” and the other for “en- 
listed men.” The limitation follows the provision made for com- 
missioned and warrant officers, and while the limitation is made appli- 
cable to nonflying officers, there appears nothing to show an intent 
that it applies only to commissioned officers. The Executive Order 
No. 5865, June 27, 1932, set out in paragraph 2f, Army Regulations 
35-1480, and under which the claimant was ordered to participate in 
regular and frequent aerial flights, applies to commissioned and war- 
rant officers on the same basis. Warrant officers having been treated 
on a parity with commissioned officers under the laws and regulations 
applicable to flying pay, in the absence of any indication that the Con- 
gress intended otherwise, the term “nonflying officers” as used in the 
above cited limitation must be held to be applicable alike to commis- 
sioned officers and to warrant officers. The limitation has been held 
not to be exclusively applicable to officers commissioned in the Air 
Corps. 15 Comp. Gen. 357. As the claimant did not hold an aero- 
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nautical rating, and performed flights as an observer (not so rated) 
only, he was a nonflying officer, and is not entitled to aviation pay in 
excess of the rate of $720 per annum. Payment is not authorized on 
the voucher which will be retained in this office. 


(B-22472) 


PAY—NAVY OFFICERS—TIME IN EXCESS OF PROCEED AND TRAVEL 
TIME 


Where a Navy officer’s orders did not specify that any part of the period between 
date of detachment from his permanent station and date of reporting for 
temporary duty was to be counted as leave nor specify any authorized period 
of delay in reporting, but, due to conditions of the service, did specify a date 
of detachment and a date of reporting, embracing a period in excess of the 
usual proceed and travel time, the officer is entitled to pay and allowances 
for the entire period between said dates rather than only for a period equal 
to the usual proceed and travel time. 


Assistant Comptroller General Elliott to the Secretary of the Navy, January 
27, 1942: 


There has been considered your letter of December 9, 1941 (with 
enclosures), as follows: 


There is enclosed a letter from the Disbursing Officer, Navy Yard, Portsmouth, 
N. H., dated October 17, 1941, with accompanying correspondence, relative to the 
right of Lieutenant (j. g.) Richard B. Lynch, U. S. Navy, to pay for the period 
August 17-21, 1941, under Bureau of Navigation orders of August 1, 1941. 

It appears that Bureau of Navigation orders of August 1, 1941, a copy enclosed, 
directed Lieutenant (j. g.) Lynch to proceed to Brunswick, Maine, and report on 
August 22, 1941, or as soon thereafter as practicable, to the Officer in Charge, 
Naval Training Schoo] (Radio), Bowdoin College, for temporary duty for a special 
course of instruction in radio engineering. Endorsements on his orders show 
that Lieutenant (j. g.) Lynch was detached from the U. 8S. 8S. Skipjack at Mare 
Island, California, on August 8, 1941, and reported at Brunswick, Maine, on 
August 22, 1941. 

Allowing four days’ proceed and five days’ travel time, Lieutenant (j. g.) Lynch 
would have been due to report on August 17, 1941, any additional delay to count 
as leave, but his orders fixed a definite date for reporting and endorsements ap- 
pearing thereon show compliance therewith. However, the Disbursing Officer 
checked the pay and allowances of Lieutenant (j. g.) Lynch for the period August 
17-21, 1941, on the ground that no delay in reporting was authorized in his orders. 

In letter dated October 13, 1941, copy enclosed, the Bureau of Navigation in- 
formed Lieutenant (j. g.) Lynch that since his despatch orders of August 1, 1941, 
directed him to report at Brunswick, Maine, on August 22, 1941, he was considered 
to be in a travel status during the period August 8, 1941, to August 22, 1941, 
“and no leave was involved.” 

In a somewhat similar case the Comptroller of the Treasury in decision dated 
February 14, 1912 (volume 5, Bureau of Supplies and Accounts Memoranda (old 
series) page 1993) stated that there “is nothing in the orders * * * to show 
any intention to place Commander Magruder on leave, and that view is con- 
curred in by the Navy Department. The officer was ordered to take passage on 
a transport sailing from San Francisco on or about a certain date and he fully 
complied with the order.” It was accordingly concluded that the officer in this 
case “was not in a leave status” and was entitled to pay for the entire period 
involved. The question, therefore, arises as to the application of this decision 
to the present case. 

In view of the statement of the Bureau of Navigation that Lieutenant (j.g.) 
Lynch was considered to be in a travel status for the entire period August 8, 
1941. to August 22, 1941, and that no leave was involved, and of the decision of 
the Comptroller of the Treasury of February 14, 1912 [60 MS. Comp. Dec. 706}, 
supra, your decision is requested as to whether or not Lieutenant (j.g.) Lynch 
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is entitled to pay and allowances for the period August 17-21, 1941, under the 
conditions disclosed in this case. 


Bureau of Navigation dispatch of August 1, 1941, to the Command- 
ing Officer of the U. S. S. Skipjack is as follows: 


Ltjg Richard B. Lynch proceed Brunswick, Maine report Aug twenty two or 
as soon thereafter as practicable OINC Navresradschol, Bowdoin College, tem- 
porary duty special course instruction in radio engineering X When directed by 
OINC about Oct thirty one proceed Washington, DC X Report Director 
Navreslab, Anacostia Station X Similar temporary duty X Completion and wher 
directed by director return. 


This dispatch was confirmed by Bureau of Navigation letter of August 
14, 1941, addressed to Lieutenant (j.g.) Lynch, as follows: 


1. You will proceed to Brunswick, Maine, and report on August 22, 1941, or 
as soon thereafter as practicable, to the Officer in Charge, Naval Training School 
(Radio), Bowdoin College, for temporary duty for a special course of instruc- 
tion in radio engineering. 

2. When directed by the Officer in Charge, Naval Training School (Radio), 
on or about October 31, 1941, you will proceed to Washington, D. C., and report 
to the Director, Naval Research Laboratory, Anancostia Station, for a similar 
temporary duty. 

3. This is in addition to your present duties and upon completion thereof and 
when directed by the Director, Naval Research Laboratory, you will return 
and resume your regular duties on board the U. S. S. Skipjack. 


Indorsements on the officer’s orders show that he received the dis- 
patch orders on August 4, 1941; was detached from the U. S. S. Skip- 
jack at Mare Island, Calif., on August 8, 1941; left Mare Island, Calif., 
August 8, 1941; arrived at Oakland, Calif., August 8, 1941; left Oak- 
land, Calif., August 9, 1941; arrived at Portland, Maine, August 22, 
1941; left Portland, Maine, August 22, 1941; arrived at Brunswick, 
Maine, August 22, 1941; and reported at the Naval Training School 
(Radio) at Bowdoin College, Brunswick, Maine, August 22, 1941. 

In an indorsement of November 7, 1941, the Chief of the Bureau 
of Navigation has stated as follows: 


(c) Lieutenant Lynch at the time of receiving his despatch orders was attached 
to the U. S. S. Skipjack at that time at the Navy Yard, Mare Island, California. 
The movements of the vessel necessitated detachment on the eighth of August. 
The Bureau of Navigation anticipated that the movements of the ship might 
interfere with his reporting and worded his orders “report on 22 August,” the 
date the course of instruction started, or “as soon thereafter as practicable.” 

8. Navy Regulations—Article 132—state: “An order from competent author- 
ity to an officer of the Navy or Marine Corps requiring him to proceed to any 
point, or to report for duty at a place not involving travel, but fizing no date and 
not expressing haste, shall be obeyed by reporting within four days, exclusive of 
travel time, after its receipt.” [Italics ours.] It is the opinion of the Bureau 
of Navigation that the above provision allows an officer to proceed at his own 
convenience when a definite date for reporting is specified and the provision 
allowing 4 days proceed time is only applicable where no definite time for report- 
ing is specified. 

4. Bureau of Supplies and Accounts Memo #182, page 1993, in a decision of 
the Comptroller of the Treasury, dated February 14, 1912, holds that where 
an officer is detached from duty and ordered to take passage on a specified date 
for duty beyond the seas, he is entitled to shore duty pay during the interim. 

5. The decision says in part: “There is nothing in the orders to show any 
intention to place Commander Magruder on leave and that view is concurred in 
by the Navy Department. The officer was ordered to take passage on a transport 
sailing from San Francisco on or about a certain date and he fully complied 
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with the order.” In this case Commander Magruder departed from Newport, 
R. L, September 30 and reported in San Francisco on the sixth of November. 

6. The Bureau has written its order with references (a) and (b) [Article 132, 
Navy Regulations, and decision of the Comptroller of the Treasury dated Feb- 
ruary 14, 1912] in mind and recommends that the checkage of pay for the period 
August 17 to 21, 1941, be withdrawn. 


Paragraph 1, article C-4003, and article C-4004, Bureau of Naviga- 
tion Manual, are as follows: 


(1) Any authorized delay in an Officer’s reporting from one station to a new 
one is counted as leave, except for the time allowed by article 182, Navy Regula- 
tions. 

€ * am * a * 


C—4004. Delay in Travel—Temporary Duty Orders,—(C. B. N. M. 6.) 

(1) When an officer is ordered to proceed to a station for temporary duty and 
upon completion to return and resume his regular duties or to proceed to some 
other station, he is allowed 4 days, exclusively of travel time, in which to report 
to the station for temporary duty, but upon completion of the temporary duty 
no delay in commencing the return travel or travel to the next station is 
nuthorized. 

(2) Special attention is called to the fact that, in orders directing travel to 
more than one temporary-duty station, no delay is authorized in proceeding from 
the first temporary-duty station to the next, nor from any temporary-duty station 
to the permanent-duty station, even though the officer’s orders contain the word 
“proceed,” as in the customary wording, in ordering him from one temporary- 
duty station to another or from any temporary-duty station to his place of 
permanent duty. 

(3) Attention is also called to article 132, Navy Regulations, which covers 
this matter. 


Paragraph 8 (f), article 2140, and paragraph 19 (a) (1), article 


2142, Bureau of Supplies and Accounts Manual, are, respectively, as 
follows: 


Delay in travel in excess of time authorized, not excused as unavoidable, places 
the person in the status of absence without leave. 


Officers proceeding to and from their stations under orders are entitled to pay 
as on duty for proceed time and travel time not in excess of time required over 
shortest usually traveled route. It is immaterial where the proceed time is spent. 
Allowed time in excess will be charged as leave. (See art. 2152-2 (k).) For 
delay in travel not allowed under orders or excused as unavoidable, see art. 
2140-8 (f). The question whether delay in reporting under orders was or was 
not authorized is a matter for administrative determination by the Bureau 
of Navigation from the orders issued and all facts connected therewith. (Op. 
J. A. G. 00/L16-4 (4) (34123) K, January 18, 1935.) 


Article 132 of the United States Navy Regulations is as follows: 


An order from competent authority to an officer of the Navy or Marine Corps 
requiring him to proceed to any point, or to report for duty at a place not 
involving travel, but fixing no date and not expressing haste, shall be obeyed 
by reporting within four days, exclusive of travel time, after its receipt. If the 
order read “without delay,” he shall report within 48 hours, exclusive of travel 
time, after its receipt; if “immediately,” within 12 hours, exclusive of travel 
time, after its receipt; and all officers shall indorse on their orders the date and 
hour of their receipt. The foregoing allowances of time do not apply to any 
provisions of an officer’s orders requiring him, after performing the duty specified, 
to return to his regular station or to proceed on further duty. Any delay in 
carrying out orders which may be granted to an officer of the Navy or Marine 
Corps by competent authority will be additional to the time allowed above. 


The purpose of the above-quoted provisions is to discourage naval 
personnel from taking unreasonable periods of time in reporting to 
new temporary or permanent stations. Their purpose is not to 
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penalize officers for bona fide involuntary delays necessitated by the 
requirements of the service. Where an officer is not granted leave, 
the Government is entitled to the benefit of his services at his old 
station up to the time it is necessary to detach him in order that he 
may comply with orders to travel to another station for duty—allow- 
ing a reasonable time for preparation and travel as fixed by the regu- 
lations. The course of instruction which Lieutenant Lynch was or- 
dered to attend did not start until August 22, 1941, and his orders 
did not require him to report at the school before that date. In the 
indorsement of the Chief of the Bureau of Navigation quoted above, 
it is stated that “the movements of the vessel necessitated detachment 
on the 8th of August.” Thus, the officer’s detachment from the 
U. S. S. Skipjack on August 8, 1941, apparently was necessary in 
order that he be in a position to comply with his orders to report 
at Bowdoin College on August 22, 1941. 

Since the officer complied with his orders, which did not specify 
any authorized period of delay in reporting to his: temporary duty 
station, and did not specify that any part of the period between the 
date of detachment from the vessel and the date of reporting for 
temporary duty was to be counted as leave, and since it appears the 
period of delay in excess of the usual proceed time and travel time 
resulted from conditions of the service over which the officer had no 
control, he is entitled to his regular pay and allowances for the entire 
period from August 8, 1941, to August 22, 1941, less the amount already 
paid for such period. 


(B-22559) 


TRAVEL BY PRIVATELY OWNED AUTOMOBILE—EMPLOYEE ACCOM- 
PANIED BY WIFE—MILEAGE PRORATING NONNECESSITY 


Where an employee is given advance authorization to use a privately owned 
automobile on official business and to claim reimbursement at the rate of 5 
cents per mile without any advance notice that the mileage would be reduced 
in proportion to the number of passengers carried, a prorating of the total 
allowance of 5 cents per mile is not required on the basis that the employee’s 
wife accompanied him. 5 Comp. Gen. 110, involving travel on actual 
expense basis, distinguished. 


Comptroller General Warren to the Postmaster General, January 28, 1942: 
There was received your letter of December 13, 1942, as follows: 


In auditing the September 1941, travel expense accounts of Post Office In- 
spectors, the Postal Accounts Division of your office reduced a number of claims 
for mileage for the use of privately owned automobiles on the ground that the 
inspectors were accompanied by members of their families. This action was based 
upon Decision A-10695, dated August 13, 1925, which decision was rendered under 
the Act of March 3, 1875 (5 U. S. C. 73), which provided that “only actual travel 
expenses shall be allowed.” However, the Act upon which this decision was 
predicated applied to the cost of subsistence as well as to the cost of transporta- 
tion. -Subsequent to that decision the Subsistence Expense Act of 1926 (5 U. S. ©. 
823) was passed, authorizing the payment of a per diem allowance “in lieu of 
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the actual expenses.” Under this act the sharing of accommodations has been 
pertinent only to the fixing of per diem rates and the prorating of per diem 
claims made at rates fixed by proper administrative authority has not been 


required. 

The act of February 14, 1931 (5 U. S. C. 73a), authorized the payment of a 
mileage allowance not exceeding $0.05 per mile “in lieu of actual expenses of 
transportation.” It would seem that under this act the sharing of accommoda- 
tions would be pertinent to the fixing of mileage rates, but that prorating would 
not be relevant to mileage claims made at rates fixed by proper administrative 
authority and justified as required by Section 12-A, provided, of course, that 
other persons make no additional claim for reimbursement covering the same 
travel. This reasoning would seem to be supported by Decision B-15194, dated 
March 8, 1941 (20 C. G. 512), which states that the mileage law of 1931 “was 
enacted as an exception to the general statute of 1875 in order to allow payment 
of travel expenses on a commutation basis.” 

In the circumstances, it seems questionable whether the decision rendered in 
1925 should be applied to mileage claims under the act of February 14, 1931, 
consequently a review of the action of the Postal Accounts Division of your office 
on the travel expense accounts of Inspectors Madison H. Ackerman (Certificate 
No. P-2738), John E. Fitzgerald (Certificate No. P-2733), Julius C. Lindland 
(Certificate No, P-2733), Star P. Pinkham (Certificate No. P-2744), and Thomas 
Hi. Jervey (Certificate Ne. P-2778) is requested. 


As shown by letters attached to each expense account on which a re- 
view of the audit action taken by this office is requested, the Chief 
Inspéctor of the Post Office Department called to the attention of the 
inspectors involved the ruling of this office of August 18, 1925, 5 Comp. 
Gen. 110, and requested an amended account for a prorated share of the 
mileage allowance because of the fact that the wife of the inspector, or 
other person, accompanied him. Upon receipt by the Chief Inspector 
of an explanation from each of the inspectors respecting the fact that 
his wife accompanied him in connection with the official travel, the full 
mileage allowance was certified by the Department to this office for 
payment. In the settlement of these travel accounts this office did not 
accept the explanation thus furnished but required prorating under the 
rule stated tm the decision—5 Comp. Gen. 110—which held as follows, 
quoting from the syllabus: 

An employee of the Government, accompanied by his wife while traveling on 


official business, may be reimbursed only for one-half the cost of gasoline and oil 
consumed in his privately owned automobile. 


The act of February 14, 1931, 46 Stat. 1103, provides as follows: 


That a civilian officer or employee engaged in necessary travel on official busi- 
ness away from his designated post of duty may be paid, in lieu of actual expenses 
of transportation, under regulations to be prescribed by the President, not to 
exceed 3 cents per mile for the use of his own motorcycle or 7 cents per mile for 
the use of his own automobile for such transportation, whenever such mode of 
travel has been previously authorized and payment on such mileage basis is more 
economical and advantageous to the United States. * * 


The mileage rate fixed in the original law for the use of an employee’s 
own automobile was reduced to 5 cents per mile by section 9 of the act 
of March 8, 1933, 47 Stat. 1516, and the words “his own” appearing in 
the original statute were changed to “a privately owned” by the act of 
April 25, 1940, 54 Stat. 167. 
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Paragraph 1 of Bulletin No. 7 (amended and condensed January 2, 
1941), entitled, “Use of Private Automobiles—Mileage Basis,” issued 
by the Post Office Department, reads as follows: 

Pursuant to amended section 12a of the Standardized Government Travel Regu- 

lations, inspectors are authorized to use their own and other privately owned 
automobiles for necessary official travel away from their designated post of duty 
and to claim reimbursement therefor at the rate of 5 cents per mile upon comply- 
ing with the provisions of the Standardized Government Travel Regulations and 
the Manual of Instructions. 
The remaining portion of the bulletin is a reprint of the applicable pro- 
visions of the Standardized Government Travel Regulations and cer- 
tain regulations in this office prescribing the forms to be used in such 
cases. 

There is nothing in the mileage law as originally enacted or as 
amended or in any of the provisions of the Standardized Government 
Travel Regulations requiring a prorating of mileage allowance where 
reimbursement is authorized in advance to be made on a mileage basis 
for the use of a privately owned automobile in the performance of 
official travel by reason of the fact that the wife of the official traveler 
accompanied him. Compare, however, 20 Comp. Gen. 512; id. 913; 
and General Regulations 88, General Accounting Office. As you state, 
the rule stated in the decision of August 13, 1925, supra, was for appli- 
cation only in cases where reimbursement of transportation expenses 
was authorized to be made on an actual expense basis, and was rendered 
prior to the mileage law of 1931 which created an exception to the 
general statute of 1875 in order to allow payment of traveling expenses 
on a commutation basis. 

In decision of December 29, 1931, A-39963, it was stated : 

It has been repeatedly held that an employee using his own automobile on an 
actual expense basis and accompanied by a person not an officer or employee of 
the Government, may not be reimbursed for more that his proportionate share of 
the cost of gasoline and oil so consumed, which share constitutes the actual cost 
of his transportation under such circumstances. See 9 Comp. Gen. 381, and deci- 
sions therein cited. The act of February 14, 1931, 46 Stat. 1103, permits the 
payment, in lieu of actual expenses of transportation, of mileage at not to exceed 7 
cents per mile for the use of an employee’s own automobile whenever such mode 
of travel has been previously authorized and payment on that basis is more eco- 
nomical and advantageous to the United States. The employee in this case re- 
ceived advance authority to use his personally owned automobile at 7 cents per 
mile, and there is on file a certificate by the District Director, dated August 24, 
1931, to the effect that by the use of his automobile the employee saved 8 days’ 
subsistence expenses and, in addition thereto, was enabled to visit certain places 
not available by other means of transportation. 

The employee having been given advance authority to use his own automobile 
and receive 7 cents per mile in lieu of actual cost of transportation without any 
advance notice that the mileage would be reduced proportionately to the number 
of passengers carried, he is entitled to receive payment in full of the mileage so 
authorized, in the absence of other objection. * 

Accordingly, as the inspectors whose accounts are here involved were 
given advance authorization by Bulletin No. 7 to use their privately 
owned automobiles on official business and to claim reimbursement at 


the rate of 5 cents per mile without any advance notice that the mileage 
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claimed would be reduced proportionately to the number of passengers 
carried or on the basis that the wife of the inspector accompanied him, 
a prorating of the total mileage allowance of 5 cents per mile is not 
required in these cases. 

Referring to the blanket advance authorization contained in para- 
graph 1 of Bulletin No. 7 to use privately owned automobiles on official 
business and to claim reimbursement at the rate of 5 cents per mile, I 
deem it pertinent to invite your attention to decision of October 15, 
1931, 11 Comp. Gen. 134, holding as follows (quoting from the 
syllabus) : 

An administrative determination in advance, in accordance with paragraph 12 
(a) of the Standardized Government Travel Regulations, that travel by an em- 
ployee in his own automobile on a mileage basis, as permitted by the act of Febru- 


ary 14, 1931, 46 Stat. 1103, would be more advantageous and economical, will not 
ordinarily be questioned by the accounting officers. 


A general order authorizing employees to use their privately owned automobiles, 
at not to exceed certain rates of mileage within their respective inspection groups 
or territories whenever the cost is more economical and advantageous to the United 
States, is not a determination that the use of the automobile at the prescribed rate 
of mileage is more advantageous and economical to the United States. Before 
payment or credit for such mileage is authorized under such an order, there must 
be presented with or be attached to each voucher covering payment on a mileage 
basis, facts showing that the use of the automobile and the payment on a mileage 
basis were more advantageous and economical to the United States. 


Also, when travel is performed upon the basis of a general order, 
there is for application the last sentence of paragraph 12 (a) of the 
Government Standardized Travel Regulations, as follows: 

* * * When by general order officers and employees engaged in necessary 
travel on official business, away from their designated post of duty or official 
station, are authorized to use their own motorcycles or automobiles, at not to 
exceed certain rates of mileage within their respective limited territories when- 
ever the cost thereof is more economical and advantageous to the United States, 
there must be attached to the vouchers covering payment of such mileage a state 
ment of fact showing that the use of the motorcycle or automobile and the pay- 
ment on a mileage basis were more advantageous and economical to the United 


States. (See pars. 3, 5-7, 83 (e).) (Gascline-tax exemption must not be claimed 
when traveling on mileage basis.) 


See, also, 11 Comp. Gen. 155; 15 id. 153; 16 id. 620. 

Accordingly, under Bulletin No. 7 the general advance authoriza- 
tion to use privately owned automobiles and to claim reimbursement 
at the rate of 5 cents per mile is subject to a determination of the 
question of economy and advantage to the United States as to the 
use of such mode of transportation as required by the terms of the 
Standardized Government Travel Regulations contained in the bulle- 
tin, A showing has been made with each of the vouchers presented to 
this office regarding saving in time by reason of the use of a privately 
owned automobile instead of common carrier. The vouchers will be 
reaudited by this office in the light of this showing and on the basis 
of the terms and conditions of the Standardized Government Travel 
Regulations, in which audit no prorating will be required on account of 
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the fact that the wives accompanied the inspectors engaged upon 
official travel. 


(B-23320) 


OFFICERS AND EMPLOYEES—COMPENSATION FOR PERIODS OF 
SUSPENSION 


The authority under section 6 of the act of June 28, 1940, to summarily remove 
employees of the War and Navy Departments and of the Coast Guard upon 
suspicion of espionage or other subversive activities and to compensate them 
for the period of removal after investigation and reinstatement includes, also, 
the authority to suspend employees pending investigation of suspected sub- 
versive activity and to compensate them for the period of suspension after 
investigation and restoration to active duty, without charging any portion of 
the period to annual leave. Decisions holding that compensation may not be 
paid for a period of suspension in the absence of specific statutory authority 
therefor, distinguished. 


Comptroller General Warren to the Secretary of War, January 29, 1942: 
I have your letter of January 23, 1942, as follows: 


Your attention is invited to that portion of section 6 of the act approved June 
28, 1940 (Public Law No. 671, 76th Congress), reading as follows: 

“s * * Provided further, That during the national emergency declared by 
the President on September 8, 1989, to exist, the provisions of section 6 of the 
act of August 24, 1912 (37 Stat. 555; U. S. C., title 5, sec. 652), shall not apply to 
any civil-service employee of the War or Navy Departments or of the Coast 
Guard, or their field services, whose immediate removal is, in the opinion of the 
Secretary concerned warranted by the demands of national security, but nothing 
herein shal] be construed to repeal, modify, or suspend the proviso in that section. 
Those persons summarily removed under the authority of this section may, if in 
the opinion of the Secretary concerned, subsequent investigation so warrants, be 
reinstated, and if so reinstated shall be allowed compensation for the period of 
such removal at the rate they were receiving on the date of removal: * * *.” 

In view of the above-quoted section, we present for your consideration the fol- 
lowing hypothetical case: 

A civilian employee of the War Department is suspected of subversive activities 
and his immediate removal is deemed necessary in the interests of national secur- 
ity. Asa result the employee is immediately suspended by the commanding officer 
of the post, pending removal by the Secretary of War under the authority con- 
tained in the above-quoted provision. Upon consideration and investigation, the 
charges are found to be unsubstantiated and the Secretary of War orders the rein- 
statement of the employee. During the period of investigation the employee is 
on the War Department rolls as “suspended pending action taken on recommenda- 
tion for removal under Section 6 of the Act approved June 28, 1940 (Public Law 
No. 671, 76th Congress).” He is, for all practical purposes, “removed.” Under 
the provisions of Section 6 of the above-quoted act, any employee who has been 
removed under this authority may, if subsequent investigation so warrants, be 
reinstated, and if so reinstated he shall be allowed compensation for the period 
of such removal at the rate he was receiving on the date of removal. 

Congressional intent, as evidenced by the reports of the Committees which 
considered the question, was to allow the summary removal of certain em- 
ployees, subject to subsequent investigation. In the event such subsequent 
investigation disclosed the fact that the employee was innocent of all charges 
and an injustice had been done, Congress provided for such cases by directing 
“compensation for the period of such removal at the rate they were receiving 
on the date of removal.” Civil-service rules allow an immediate suspension 
from duty, but in the event of reinstatement no compensation may be paid 
for the period of such suspension, except for such period of time as is covered 
by accumulated or accrued annual leave to the credit of the employee. 

In view of the above Congressional intent and provisions, and a long line 
of decisions holding that the right to remove necessarily includes the privilege 
of temporarily suspending an employee, this office is of the opinion that an 
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employee who has been suspended pending action taken on recommendation 
for removal under section 6 of the act approved June 28, 1940 (Public Law 
No. 671, 76th Congress), and who is subsequently reinstated, is entitled to 
compensation for the period of such suspension. 

Your early consideration and decision is requested as to whether compensa- 
tion may be paid to an employee who has been suspended from duty (as dis- 
tinguished from “removed”) pending “removal” under section 6 of the act 
approved June 28, 1940 (Public Law No. 671, 76th Congress), and is subse- 
quently reinstated as a result of complete investigation. 


This office has been advised informally that actual cases involving 
the question presented ave now pending before the War Department 
and that other cases will arise in the future. Hence, it is under- 
stood that the case presented is illustrative rather than hypothetical, 
as stated in your letter. 

The act of August 24, 1912, 37 Stat. 555, provides in pertinent part, 
as follows: 

Sec. 6. That no person in the classified civil service of the United States 
shall be removed therefrom except for such cause as will promote the effi- 
_ ciency of said service and for reasons given in writing, and the person whose 
removal is sought shall have notice of the same and of any charges preferred 
against him, and be furnished with a copy thereof, and also be allowed a reason- 
able time for personally answering the same in writing; and affidavits in support 
thereof; but no examination of witnesses nor any trial or hearing shall be 
required except in the discretion of the officer making the removal; and 
copies of charges, notice of hearing, answer, reasons for removal, and of the 
order of removal shall be made a part of the records of the proper department 
or office, as shall also the reasons for reduction in rank or compensation; 
and copies of the same shall be furnished to the person affected upon request, 
and the Civil Service Commission also shall, upon request, be furnished 
copies of the same * * * 

The usual procedure under that statute is: First, to suspend an 
employee from active duty pending investigation of the charges of 
official misconduct, and second, either to restore the employee to 
active duty if the charges cannot be sustained, or to remove him from 
the service if the charges are sustained. As you state, it is the 
settled rule that—in the absence of ‘specific statutory provision 
therefor—compensation may not be paid for the period of suspen- 
sion during which no duty is performed, whether the employee is 
or is not restored to duty, except to the extent of annual leave that 
may be substituted for a period of unjustified suspension. See 4 
Comp. Gen. 849; 6 id. 534; 9 id. 284; 19 id. 424. As to the substi- 
tution of annual leave for the period of suspension, see 17 Comp. 
Gen. 199; 18 id. 136. 

The purpose of the portion of the act of June 28, 1940, 54 Stat. 
679, quoted in your letter, is stated in Senate Report No. 1863 on 
bill H. R, 9822, Seventy-sixth Congress, third session (which became 
the statute here involved), as follows: 

Section 6 of the House bill contained a proviso which vested in the Secretary 
of the Navy unlimited authority to waive the provisions of section 6 of the 
La Follette Act of 1912, which act granted to employees of the Government 
certain rights, inter alia, the right to answer charges, the right to organize, 


and the right to petition Congress. This unlimited power could be exercised 
arbitrarily and unwisely, and can hardly be justified so long as the national 
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defense can be fully protected without jeopardizing the rights of loyal and 
faithful employees. To this end, the committee has rewritten the proviso, and 
extended it to the employees of the War Department and Coast Guard. As 
reported to the Senate, it permits the immediate removal of any employee 
whose removal is, in the opinion of the Secretary concerned, warranted by the 
demands of national defense. This is necessary for the prevention of espionage, 
sabotage, and other subversive activity which may tend to destroy the national 
defense. However, in providing for the immediate removal of an employee, 
whose retention is deemed inimical to national defense, the committee has 
protected the employee by— 

(1) Insuring to the employee a hearing and an opportunity to show cause 
why he should not have been removed; 

(2) By providing for reinstatement of the employee if subsequent investiga- 
tion so warrants; and 

(3) In the event of such reinstatement, granting to the employee compensa 
tion for the period of removal. 

While the act of June 28, 1940, authorizes, and apparently con- 
templates, the summary removal of an employee upon suspicion of 
espionage or other subversive activities, without the preliminary step 
of suspension from active duty—the statute fully protecting the rights 
of innocent employees to reinstatement and to compensation for the 
period the employee is out of the service—nevertheless the statute 
does not preclude administrative action in first suspending an em- 
ployee from active duty pending investigation of the charges. It 
would appear that a suspension from active duty as effectively pre- 
vents an employee from continuing subversive activities as would 
an immediate and complete separation from the service by removal. 
In effect, suspension from active duty pending investigation of sub- 
versive activities is included in and constitutes a part of a removal. 
Stated conversely, the final action of “removal” includes the lesser 
action of suspension looking to the same result. 

The act of June 28, 1940, specifically authorizes the payment of 
compensation “for the period of such removal” which is herein re- 
garded as including periods of suspension from active duty, thereby 
making an express exception to the general rule stated in the deci- 
sions of this office hereinbefore cited. Hence, an employee who is 
restored to active duty after a period of suspension under the terms 
of said statute may be paid the compensation he would have earned 
during the period of suspension at the rate received on the date of 
suspension, without the necessity of charging the employee annual 


leave for any portion of such period of suspension. 


(B-22885) 


STATE AND LOCAL SALES TAXES—INCLUSION IN PURCHASE PRICE; 
VOUCHER AND INVOICE CERTIFICATIONS 


* While a State or local sales tax, the legal incidence of which is upon the vendee, 
is not applicable to a transaction by which the United States procures sup- 
plies for its governmental purposes, where a bid for furnishing supplies to 
the United States is accepted and a contract awarded on the basis that the 
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purchase price includes all State and local sales taxes imposed directly on 
the sale and that the contractor will not accept a tax-exemption certificate 
in lieu of the payment of the amount of such taxes, payment must be made 
in accordance with the terms of the contract without the deduction of any 
amounts representing the taxes. 

Where a contract for supplies is awarded on the basis of including State and 
local sales taxes in-the purchase price without the deduction of an amount 
representing such taxes, the general certificate for vouchers and invoices 
prescribed by circular letter of this office A~51607, A-49009, August 15, 1941. 
21 Comp. Gen. 1160, may be modified by eliminating therefrom the phrase “and 
that State or local sales taxes are not included in the amounts billed,” 
provided that, in all cases where the legal incidence of such taxes is upon 
the vendee, appropriate steps be taken to obtain appropriate certificates from 
the dealers in accordance with General Regulations No. 86—Revised. 


Comptroller General Warren to the Secretary of War, January 30, 1942: 
I have your letter of December 31, 1941, as follows: 


Reference is made to Opinions A-51607 and A-49009 of the Comptroller Gen- 
eral’s Office under date of August 15, 1941. It is noted that the above opinions 
require vouchers and invoices to bear the following certificate : 

“I certify that the above bill is correct and just; that payment therefor has 
not been received; that all statutory requirements as to American production 
and labor standards, and all conditions of purchase applicable to the transactions 
have been complied with; and that State or local sales tawes are not included 
in the amounts billed.” [Italics supplied.] 

In decision A-91844, 17 Comptroller General 615, the Comptroller General ruled 
that there appears no legal authority to require bidders to list items in their 
bids, by item number or otherwise, which are subject to Federal, State, or local tax. 
It has been further held that the statute and the regulations relating to excise 
taxes leave a bidder free to submit prices either inclusive or exclusive of the 
taxes, and if inclusive, to consent or not consent to its deduction from the amount 
of the bid (15 Comp. Gen. 588). 

When a similar question to that stated above arose again, the Comptroller 
General, in a letter to the Secretary of Interior (17 Comp. Gen. 992), reaffirmed 
his earlier decisions and stated that invitations for bids may not require bidders 
to submit tax-free prices but should leave them free to submit prices either 
inclusive or exclusive of all taxes. 

Based upon the above rulings of the Comptroller General, invitations for bids 
issued by purchasing offices of this Department contain the following provisions: 

“ State or local tawes.—For the furnishing of all supplies, bidder will indicate 
which one of the following statements is applicable to his bid: 

“(1) Prices herein do not include any State or local taxes imposed directly on 
the sale of the supplies. 

“(2) Prices herein include all State and local taxes imposed directly on the 
sale of the supplies, but consent is hereby given to the deduction of said taxes 
and the acceptance of a tax-exemption certificate in lieu thereof. 

“(3) Prices herein include all State and local taxes imposed directly on the 
sale of the supplies, but no deduction of said taxes will be permitted nor will 
a tax-exemption certificate be accepted in lieu thereof. 

“Whether State or local taxes charged directly on the sale of goods are included 
or are not included the amount of such taxes should be shown in detail.” 

Decision is requested as to whether the prescribed voucher certificate may be 
modified by eliminating the phrase “and that State or local sales taxes are not 
included in the amounts billed” in those cases where the bidder has bid on a 
tax-inclusive basis and has not consented to the deduction of said taxes. 

The assurance that the noninclusion phrase may be omitted and that the 
amount of included tax may be required to be set forth in cases where such 
steps are deemed desirable by the War Department, will be a considerable 
convenience to the administration of the procurement program. 


In view of the well-established constitutional principle that a State, 
or a political subdivision thereof, may not interfere with the powers 
granted to the Federal Government or, in the absence of specific 
statutory authority therefor, impose by taxation a direct burden upon 
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the Federal Government in the exercise of such powers, there can be 
no room for doubt that a State or local sales tax, the legal incidence of 
which is upon the vendee, is not applicable to a transaction by which 
the United States procures the supplies “desired for its governmental 
purposes.” 

However, it is realized that inasmuch as a dealer in such supplies 
cannot be compelled to sell the same to the United States except upon 
such terms and conditions as he may see fit to prescribe, cases have 
arisen and may continue to arise where the lowest or only bid obtain- 
able for the furnishing of necessary supplies is submitted upon, a tax 
inclusive basis, and it is apparent that in a situation, such as referred 
to by you, where a bid for the furnishing of supplies to the United 
States is accepted and a contract awarded upon the basis that the 
quoted prices include all State and local sales taxes imposed directly 
on the sales and that the dealer will not accept a tax-exemption cer- 
tificate in lieu of the payment of the amount of such taxes, payment 
must be made by the Government to the dealer in accordance with 
the terms of the contract for the supplies furnished thereunder without 
the deduction of any amounts representing the taxes. Hence, since 
a claim presented by a dealer for the purchase price of the supplies 
furnished under a contract of the type here involved must necessarily 
include a charge for the amount of any State or local sales tax appear- 
ing in the prices quoted by him, if he is te be paid the full amount to 
which he is entitled, there can be rio reasonable basis for requiring a 
dealer to support his claim by a certificate to the effect that no State 
or local sales taxes are included therein. 

Accordingly, in view of the foregoing, you are advised that, as pre- 
scribed by the provisions contained in the Invitation to Bidders, which 
you state now are in use by your Department, a bidder should be re- 
quired to specify in detail in his bid for furnishing supplies to the Gov- 
ernment the amount of all State and local taxes imposed directly on 
the sales, regardless of whether the bid is submitted on a tax-inclusive 
or tax-exclusive basis, and that in a case where an invitation to bid- 
ders contains provisions relative to State and local sales taxes similar 
to those appearing in your submission and it is stipulated in the bid 
upon which the contract is based that the prices quoted are tax inclu- 
sive and that the bidder will not consent to the deduction of an 
amount representing such taxes, there is no objection to the modifica- 
tion of the general certificate prescribed by the terms of the circular 
letter dated August 15, 1941, 21 Comp. Gen. 1160, of this office (referred 
to in the first paragraph of your letter as “Opinions A-51607 and 
A-49009,”) which is required on the vouchers and invoices covering 
the purchase prices of the supplies furnished under the contract, by 
eliminating therefrom the phrase “and that State or local sales taxes 
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are not included in the amounts billed.” However, it is, of course, 
contemplated that in all cases where the legal incidence of a State or 
local sales tax, which is included in the purchase price paid to a dealer, 
is upon the vendee appropriate steps will be taken by the administra- 
tive agency concerned to obtain appropriate certificates from the deal- 
ers in accordance with the procedure stated in General Regulations 
No. 86—Revised, of this office, for following in a case where the pur- 
chase price required to be paid by the Government includes a State 
or local sales tax not properly chargeable to the Government. See in 
this connection, 19 Comp. Gen. 909; id. 921, id. 1002. 


(B-22953) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—NONPOSTPONEMENT 
OF EFFECTIVE DATE WITH EMPLOYEES’ CONSENT 


An employee who became entitled to a within-grade salary advancement as of 
October 1, 1941, or the beginning of a subsequent quarter, by operation of the 
uniform within-grade salary-advancement statute of August 1, 1941, may not 
by consent postpone the effective date of the advancement. 


Comptroller General Warren to the Secretary of War, January 30, 1942: 
I have your letter of January 1, 1942, as follows: 


In connection with the granting of within-grade salary advancements under 
the provisions of section 2 (b)- of the act of August 1, 1941 (Public 200, 77th 
Congress), retroactive to October 1, 1941, in accordance with your decision 
B-20911 of October 14, 1941, the Department has a number of employees who 
were serving in excepted positions on October 1, 1941, and who were eligible for 
within-grade advancement on that date, but subsequent to October 1, 1941, have 
been certified from civil-service registers and probationally appointed to positions 
of the same grade and salary as those in which they served in excepted positions. 
They are at present still serving their probationary periods, Under the civil- 
service rules a probational appointment must be made at the minimum salary 
rate of the grade. If these employees are granted within-grade advancements on 
October 1, 1941, or at the beginning of any subsequent quarter for those employees 
in the same category who will be eligible at some future date, they can receive 
the increased compensation only from the date it was granted to the date they 
are probationally appointed, which period, in some cases, amounts to only a few 
weeks or less. The employees would not be eligible for further within-grade 
advancement under section 2 (b) of the act until 18 or 30 months from the date 
of that increase, provided they are then otherwise eligible. The effect of this 
would be that in some instances an employee must wait practically twice the 
required length of time before any substantial benefits can be realized from the 
act. 

Decision is requested as to whether the Department may, with the employees’ 
consent, withhold authorization for payment of the increases to the employees 
mentioned above, until the beginning of the quarter immediately following the 
date on which the probationary period is completed, so that they may receive 
the continued benefits of the act. 


In decision of October 27, 1941, 21 Comp. Gen. 369, 371, 375, appear 
the following question and answer: 

A third question is whether an employee who was demoted in grade and 
salary, within the 18-month period prior to October 1, and later during the 
same period was restored to his former grade and salary, would be promotable 


if otherwise eligible. An illustration of this question would be an employee 
in grade CAF-3 at $1,620 per annum occupying an excepted position, who upon 
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becoming eligible through civil-service examination, was given a probational 
appointment in grade CAF-2 at $1,440 per annum. After the probationary 
period had been completed, the employee was restored to his former grade and 
salary of CAF-8 at $1,620 per annum. 

Third question.—In decisions of October 2, 1941, B-20500, 21 Comp. Gen. 285, 
and October 13, 1941, B-20841, 21 Comp. Gen. 326, it was held that a restoration 
in compensation after a reduction is an “equivalent increase in compensation” 
for any cause within the meaning of section 2 (b) (1) of the statute and section 
1 (d) of the President’s regulation, and that the 18 or 30 months’ period begins 
to run from the date of the restoration. In the illustration given, the 18 
months’ period would begin to run from the date the employee was restored 
to his former grade and salary of CAF-3 at $1,620 per annum. 


That question and answer involved the meaning of the words “equiva- 
lent increase in compensation from any cause” appearing in section 
2 (b) (1) of the act of August 1, 1941, Public Law 200, 55 Stat. 614, 
and it was held that such a restoration in compensation came within 
the meaning of the quoted words of the statute and accordingly 
that the promotable period must date from such restoration in 
compensation. 

In the decision of October 14, 1941, B-20911, 21 Comp. Gen. 335, 
cited in your letter, it was held as follows (quoting from the 
syllabus) : 


The words “shall be advanced in compensation” appearing in the act of 
August 1, 1941, providing for uniform within-grade salary advancements, are 
imperative and mandatory, and, therefore, if an employee meets the terms and 
conditions of the statute, he is entitled as a matter of right to the periodic 
advancement in salary. 

The effective date of the act of August 1, 1941, providing for uniform withbin- 
grade salary advancements, is fixed therein as July 1, 1941, and since the first 
periodic advancement in salary is authorized and required to be made as of 
October 1, 1941, to all employees who qualify on and after October 1, 1941, and 
the beginning of subsequent quarters, the only legal rate of salary payable 
to employees who qualify as of those dates is the advanced salary required by 
the act to be paid. 

The mandatory provisions of the act of August 1, 1941, providing for uniform 
within-grade salary advancements, supersede and render inoperative that por- 
tion of section 7 of the Classification Act of 1923 prohibiting increases in com- 
pensation “unless Congress has appropriated money from which the increases 
may lawfully be paid,” and, therefore, existing salary appropriations are avail- 
able for payment of the salary advancements from and after October 1, 1941, 
or from and after the beginning of any later quarter of the present fiscal year, 
regardless of the fact that a deficiency may be incurred. 

While it is proper that actual payment of the within-grade salary advance- 
ments required by the act of August 1, 1941, be postponed pursuant to the re- 
quest of the House Appropriations Committee and the Bureau of the Budget in 
its circular No. 381, dated September 27, 1941, until the appropriation of addi- 
tional funds for the payment of the salary increases, such increases will be re- 
troactively effective to October 1, 1941, or to the beginning of a later quarter 
of the present fiscal year for those employees who otherwise qualify under the 
statute, 


Answering the specific question presented, it would seem to follow 
that an employee who became entitled to a within-grade salary ad- 
vancement as of October 1, 1941, or the beginning of a subsequent 
quarter, by operation of law, may not by consent postpone the effective 
date of the advancement. Accordingly, the question presented is 
answered in the negative. 
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(B-23172) 


CLASSIFICATION AND OVERTIME COMPENSATION—TRUCK DRIVERS 


Where proper administrative action has been taken to eliminate the position 
of truck driver, heavy duty, in the field service of the Ordnance branch 
of the War Department from the purview of the Classification Act, and, 
also, to include such positions under the 40-hour week statute of October 
21, 1940, and to fix a regular tour of duty of 40 hours per week, payment 
of overtime compensation under the terms of the latter statute is author- 
ized for time worked, including travel time, in excess of the regular 40-hour 
tour of duty. 

In computing overtime compensation of 40-hour week War Department field 
service employees under the act of October 21, 1940, an employee should be 
paid his regular rate of compensation for the 5 days comprising his regular 
work week if in a pay status for an aggregate of 40 hours during such 
regular work week, and any time actually worked during the week in 
addition to the 40 hours thus computed is compensable at the overtime rate 
regardless of the day of the week on which the overtime work is performed. 


Comptroller General Warren to Capt. H. D. Caldwell, United States Army, 
January 30, 1942: 


By 1st indorsement dated January 14, 1942, the Chief of Finance, 
War Department, forwarded here for consideration your letter of 
November 12, 1941, as follows: 


1. I am the Disbursing Officer at Watertown Arsenal, Watertown, Massa- 
chusetts, and in this capacity there has been submitted to me by the Command- 
ing Officer at this station an approved voucher for the payment of overtime to 
a civilian truck driver while performing official duty away from his permanent 
station. The amount shown on line 14 of the voucher as having been already 
paid on Voucher No. 1 of my November 1941 Accounts is correct. 

2. The letter of the Commanding Officer of this Arsenal which accompanies 
and supports this voucher completely presents the question which necessitates 
this submission for an advance decision, and it is requested that such decision 
be rendered as soon as possible as there are similar cases arising every week. 


The commanding officer’s letter, mentioned in your letter, supra, is 
dated November 10, 1941, and reads as follows: 


1. There is inclosed supplementary voucher to voucher No. 1 November 1941 
Cash Accounts, Captain H. D. Caldwell, Finance Department, in favor of 
Albert E. Boyns, truck driver, heavy duty, in the amount of $32.94. It is 
requested that a preaudit of this and a decision as to whether payment may 
properly be made, be obtained from the General Accounting Office which will 
govern future payments of wages of truck drivers in a travel status. 

2. Up to October 4, 1941, Mr. Boyns was employed as a Senior Chauffeur 
at the rate of $1,440 per annum. As a result of a wage survey the status of 
Mr. Boyns was changed on October 4 to that of a truck driver, heavy duty— 
at the rate of $8.16 per diem for day work and $8.88 per diem for night work. 
It has administratively been established at this arsenal that per diem em- 
ployees working between the hours of 4:00 p. m., and 8:00 a. m., are to be 
paid at the night rate, An exception to this is the case of certain employees 
working on the 7:30 a. m., to 4:30 p. m., shift who are paid at the day rate. 
Ordinarily, Mr. Boyns would work this shift and be paid at the day rate. In 
the preparation of the inclosed voucher, the hours between 4:30 p. m. and 
7:30 a. m., have been considered at the night rate. 

8. This arsenal was directed by the office of the Chief of Ordnance.to deliver 
two—90 mm. mounts to the Aberdeen Proving Ground for test at the earliest 
practicable date. These mounts were at the plant of the Sperry Gyroscope 
Company, Garden City, Long Island, New York, where the installation of 
remote contre] equipment was being performed. On October 24, 1941, Mr. 
Boyns was given a travel order, copy of which is inclosed, directing him to 
proceed from Watertown Arsenal on or about October 26, 1941, to the Sperry 
Gyroscope Company, Garden City, Long Island, N. Y., thence to Aberdeen 
Proving Ground, Aberdeen, Maryland, thence to the Sperry Gyroscope Com- 
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pany to obtain the second mount, thence te Aberdeen Proving Ground, and 
thence to Watertown Arsenal. 

4. Mr. Boyns worked 8 hours at this arsenal on Saturday, October 25, 1941, 
the first day of the workweek. He left this arsenal driving the prime mover 
at 5:30 a. m. Monday, October 27, 1941. He arrived at the works of the 
Sperry Gyroscope Company, Garden City, Long Island, N. Y., at 2:30 p. m., and 
left that establishment with one 90 mm. mount at 3:30 p. m. the same day. 
The prime mover with the mount arrived at Aberdeen Proving Ground at 
5:45 a. m., on Tuesday, October 28, 1941. 

5. At 5:30 a. m. on Wednesday, October 29, 1941, the prime mover left 
Aberdeen Proving Ground for the Sperry Gyroscope Company to transport 
the second 90 mm. mount to the Aberdeen Proving Ground. Due to generator 
trouble it was necessary to lay up the prime mover at Philadelphia, Pennsyl- 
vania, from 9:00 a. m., to 4:30 p. m., while repairs were being effected. The 
prime mover arrived at the works of the Sperry Gyroscope Company at 10: 45 
p. m., on Wednesday October 29, 1941. 

6. As the second 90 mm. mount was not ready for hauling to the Proving 
Ground the prime mover left the Sperry Gyroscope Company at 9:20 a. m., 
Thursday, October 30, 1941, and arrived at Watertown Arsenal at 7:35 p. m., 
the same day. 

7. On Friday, October 31, 1941, Mr. Boyns performed 8 hours work at this 
arsenal. 

8. It would appear that Mr. Boyns was in a pay status for 67.75 hours 
during the week beginning Saturday, October 25, and ending Friday October 
31. To this should be added 13.87 hours, or one-half the difference between 
67.75 hours and 40 hours as per diem employees are entitled to pay at the 
rate of 144 times all hours worked in excess of 40. This makes a total of 81.62 
hrs. His pay for this periéd in the gross amount of $86.03 is shown computed 
as follows: 


Pay 
Day Night | Over- 
rate. 


, rate, 
$8.16 | $8.88 


Seeuiee duty at Watertown Arsenal_- . 
IP rs cb sab dogdcvad noticed tic Wecdenedbeenee ete 
Running light, Watertown Arsenal to 
Sperry seeenope Co., driving 
arm 
Pick-up oe mount at Sperry Gyro- 
Hauling gv gun — ae Spey to Aber- 
a Pro 


.do 
Running light, driving prime mover, 
Aberdeen Proving Ground to Sperry 
ee, Co. 


seaeaay light, eon to Sperry 
G Co., 


yrosco driving prime mover ; 
panes at a id edie hibit - Bono TM hod} Hiab shs 


to Watertown 
mover. 


Regular duty at Watertown Arsenal. - 
42.01 29, 46 | 14. 56 


9. The time and earnings shown in the above tabulation are included in the 
total time and earnings as shown on the inclosed supplementary voucher. There 
has been retained from Mr. Boyns’ pay all earnings in excess of 48 hours, until 
this arsenal is authorized to make payment. The net amount retained is 
$32.94, as shown on inclosed voucher. 

10. When Mr. Boyns was directed to perform the travel specified in travel 
order dated October 24, 1941, a similar travel order was furnished Paul G. Carr. 
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Both employees performed the same hours of labor under the same conditions, 
one employee relieving the other when necessary in driving the prime mover and 
hauling the 90 m/m mount. Any decision governing the amount due Mr. Boyns 
will also apply to Mr. Carr. It would be appreciated if prompt decision were 
furnished as other drivers have performed duty subsequent to that performed 
by Mr. Boyns and Mr. Carr under travel orders dated October 24, 1941, and 
under similar conditions. 

11. The travel order dated October 24 was furnished Mr. Boyns in order that 
he might be compensated for the additional expense involved for meals and 
lodging while away from his post of duty. 

12. The question presented for a decision is whether this arsenal is authorized 
to pay truck drivers for the total time that a truck is being operated away from 
this station, computing pay at the rate of time and one-half in excess of 40 
hours. 

13. Mr. Boyns was paid the sum of $20 per diem allowance in accordance with 
paragraph 4 of the travel order dated Oct. 24, 1941. This is in addition to his 
pay in the amount of $86.03 as shown in paragraph 8 of this communication. 


There is for consideration, also, third indorsement dated January 
12, 1942, from the Chief of Ordnance, Washington, to the Chief of 
Finance, as follows: 


1. It is recommended that this matter be referred to the Comptroller General 
for decision as requested in letter of November 12, 1941, from the Finance Officer 
at Watertown Arsenal to the General Accounting Office, in order that a precedent 
may be established and the decision published. 

2. In addition to the information furnished by the Commanding Officer of 
Watertown Arsenal in Inclosure 2, the following information is furnished : 

a. Under authority of the Secretary of War, the Ordnance Department, follow- 
ing the enactment into law of the provisions of Section 23 of the Act of March 28, 
1934, placed practically all employees in its field service on a five-day week, of 
forty hours. Under date of May 13, 1941, the Ordnance Department, by adminis- 
trative action, established the 40-hour weekly tour of duty for its field employees 
coming under the provisions of the forty-hour week statute to be from Monday 
through Friday, with Saturday and Sunday as nonwork days. See paragraphs 
2 and 2a of letter of May 13, 1941, from the Chief of Ordnance to all Ordnance 
establishments, Subject: Tour of Duty, added as Inclosure 2 herewith. The 
work week at Watertown Arsenal, for pay purposes, is measured from 12:01 
a. m. on Saturday through midnight the following Friday. 

b. Rates of pay for all positions in the field service of the Ordnance Depart- 
ment not graded under the Classification Act of 1923, as amended, are estab- 
lished, based upon the findings of wage boards, which are appointed and conduct 
wage surveys in accordance with Section XIV,. Civilian Personnel Regulations 
for the Ordnance Department at Large, Pamphlet 1294, which have been approved 
by the Secretary of War and the Civil Service Commission. (See Inclosure 3.) 

ce. With specific reference to paragraph 2 of Inclosure 2 (Tile O. O. 280.45/335) 
and to decision of the Comptroller General, B-11394, dated July 30, 1940, it is 
advised that the position of Truck Driver, Heavy Duty, was added to the list of 
positions for the Ordnance Department at Large not graded under the Classifi- 
eation Act, as contained in paragraph 3 of Civilian Personnel Regulations, 
1294-2, with the approval of the Civil Service Commission and the Secretary of 
War (see Inclosures 4, 5, and 6) after the Secretary of War had found that 
drivers of heavy-duty trucks in the field service of the War Department were 
performing duties not comparable to those performed by employees in the depart 
mental service whose positions are classified under the provisions of the Classifi- 
cation Act of 1923, as amended. 

The change in status of Mr. Albert B®. Boyns from Senior Chauffeur, CU-3, 
$1,440 per annum, to the designation Truck Driver, Heavy Duty, at the rate 
of $8.16 per diem, for day work, and $8.88 per diem, for night work, was effected 
on October 4, 1941, by the Commanding Officer under authority delegated by 
the Secretary of War and the Civil Service Commission to the Chief of Ordnance 
and, in turn, delegated by him to Commanding Officers of Ordnance field stations. 

d, With reference to page 7 of Decision of Comptroller General, B—21237, 
dated November 3, 1941, overtime compensation for the “employment” of Mr. 
Boyns in excess of 40 hours during the.administrative work week, October 25 
to October 81, both dates inclusive, is computed on the attached voucher, Inclosure 
8, at one and one-half times his regular rate under the provisions of the Act of 
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October 21, 1940, Public, No. 873, 76th Congress, and the authority of the Secre- 
tary of War dated November 20, 1940. 


Section 2 of War Department Personnel Regulations No. 1294-14 
dated October 15, 1936, is as follows: 


2. DETERMINATION OF RATES OF PAY, UNGRADED EMPLOYEES.—Rates of pay for 
employees not graded under the Classification Act shall be determined by com- 
parison with the prevailing rates paid for similar services in the vicinity, subject 
to limitations imposed by Section 23, act of March 28, 1934. These rates shall be 
determined by wage surveys conducted in the manner prescribed hereinafter. 
Rates for employees of the Ordnance Department resulting from wage surveys 
shall be established only with prior approval of the Chief of Ordnance. None 
of the rates so established shall be changed without prior approval of the Chief 
of Ordnance, and no rate which has not been authorized by the Chief of Ordnance 
shall be used for the pay of any ungraded employee. It shall be the duty of the 
commanding officer of each Ordnance establishment and the officer in charge of 
each Ordnance Office having ungraded employees, to keep personally in touch at 
all times with the industrial and wage situation in the vicinity, and to initiate 


formal survey of wages whenever in his judgment conditions warrant such 
action. * * * 


War Department Personnel Regulations No. 1294-2 for the Ord- 
nance Department, dated April 1, 1941, contains the following perti- 
nent provisions: 


2. Positions graded under the Classification Act, March 4, 1923, as amended by 
acts of May 28, 1928, and July 3, 1930. Under Decision of Comptroller General, 
A-64239, August 12, 1985, the Classification. Act, as amended, applies to the 
positions of the Ordnance Department listed below in Schedule A, Professional 
and Scientific Service ; Schedule B, Subprofessional Service; Schedule C, Clerical, 
Administrative, and Fiscal Service; and Schedule D, Custodial Service. For 
each service the authorized grades, with corresponding compensation ranges, 
and the authorized designations of positions are shown. Figures in parenthesis 
after each designated series show the retirement age for the positions of the 
series, 


* * * * s ms s 
d. Schedule D—Custodial Service (CU).— 
(1) * * & 

* ~~ * * . . . 


(2) Designation of positions by series and grade.— 
(a) Chauffeur Series (65): 


SR Sk ie oe i ee CU-3 
RR Se, eich. ctidienmidnectnitanmner inn ennts CcuU-4 
. a é * - & + 


8. Schedule E.—Classified positions not graded under Classification Act, as 
amended.— 
(Truck drivers, heavy duty, were not then included under this schedule.) 


By letter dated September 3, 1941, the Civil Service Commission 
advised the Secretary of War as follows: 


In compliance with the request in the first indorsement of the Director of Per- 
sonnel (CP 230.051) of August 29, 1941, upon the recommendation of the Active 
Chief of Ordnance of August 22, 1941, the Commission concurs with the Depart- 
ment in approving amendment of Section II of the Civil Service Regulations for 
the Ordnance Department at Large by inserting the following in paragraph 3: 

“Truck Driver, Heavy Duty (65): 

Duties: Operating heavy duty trucks or truck-trailer combinations, or other 
trucks carrying special equipment, not light delivery trucks; making necessary 
minor repairs and adjustments.” 


Also, pertinent to the matter here submitted is Circular Letter 
470850™—42——-48 
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dated September 15, 1941, from the Office of the Chief of Ordnance 
to all Ordnance Establishments, as follows: 


1. The designation Truck Driver, Heavy Duty, has been included in schedule 
E, CPR 1294-2, as a position authorized for use at Ordnance field stations. It 
will be noted that the description of duties provides for operators of heavy duty 
trucks or truck-trailer combinations, or trucks carrying special equipment, 
other than light delivery trucks. 

2. The designations Chauffeur, CU-3, or Senior Chauffeur, CU-4, should be 
used, as at present, for positions involving the operation of pasesnger vehicles 
or of light delivery trucks. 

3. Care must be exercised to distinguish between the two types of positions as 
the position of chauffeur is included in the graded service under the Classifica- 
tion Act of 1923, as amended. To avoid a suspension of accounts by the General 
Accounting Office, a clerr line of demarcation must be drawn between the desig- 
nation of Chauffeur and that of Truck Driver, Heavy Duty, 


The authority to classify field positions under the War Department 
is vested by section 2 of the Brookhart Salary Act of July 3, 1930, 
46 Stat. 1005, in the Secretary of War, subject to the rules stated in 
the decisions of this office. See decision of January 8, 1942, B-22862, 
21 Comp. Gen. 649. In decision of January 6, 1932, 11 Comp. Gen. 
259, it was held as follows (quoting the first paragraph of the 
syllabus) : 


The test for determining whether a field position is subject to the principles 
of classification under the terms of section 2 of the Brookhart Salary Act of 
July 3, 1930, 46 Stat. 1005, is the action taken by the Personnel Classification 


Board as to the same or similar position in the departmental service in the 
District of Columbia. 


See, also, 10 Comp. Gen. 519, 521; 15 id. 128; 18 id. 796. 

Heretofore, it has been the understanding of this office that the 
position of truck driver in the departmental service, including drivers 
of heavy duty trucks, was required by the Civil Service Commission 
to be classed as chauffeur and included within the purview of the 
Classification Act, and on that basis this office has required that the 
corresponding positions in the field service be classified by the admin- 
istrative office under the terms of the Classification Act. See de- 
cision of January 18, 1941, 20 Comp. Gen. 392, 398, wherein it was 
stated : 


There is noted the statement in the second paragraph of your letter that 
“All of the above employees are outside the Classification Act of 1923, as 
amended, since their duties are not covered in any classification established 
therein.” Regarding the position of truck driver, this office held in decision of 
July 30, 1940, B-11294, as follows: 

“The Civil Service Commission advised this office informally that drivers of 
heavy-duty trucks have been classified for many agencies in the departmenta! 
service; for example, drivers of fuel trucks for the Procurement Division, 
Treasury Department—the classification in each instance being grade 3 of the 
eustodial service. If such be found to be the fact, and the truck drivers be 
found comparable to those whose positions have been classified in the depart- 
mental] service, you are advised that, in line with the decision, supra, and by 
virtue of the provisions of section 2 of the Brookhart Salary Act of July 3. 
1930, 46 Stat. 1005, the position of truck driver in the field service should be 
classified by the administrative office in the appropriate grade,” 

Compare 11 Comp. Gen. 259 and decision of August 18, 1938, A-95910, involving 
the related position of chauffeur. Accordingly, unless and until the exception 
of truck driver from the terms of the Classification Act is made by competent 
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authority, employees in such occupation may not be regarded as within the 
terms of the 40-hour week statute. 


In view of the action of the Secretary of War, dated October 4, 
1941, under the authority vested in him by the Brookhart Salary Act, 
supra, based upon the advisory opinion of the Civil Service Commis- 
sion, above quoted, this office is not required to object to the elimina- 
tion of the position of truck driver, heavy duty, in the field service 
of the Ordnance branch of the War Department from the purview of 
the Classification Act and the inclusion of such position under the 
40-hour week statute of October 21, 1940, 54 Stat. 1205, pursuant to 
which it is proposed to pay overtime compensation in this case, said 
statute providing as follows: 


That notwithstanding the provisions of any other law, compensation for em- 
ployment in excess of forty hours in any administrative workweek computed at 
a rate not less than one and one-half times the regular rate is hereby authorized 
to be paid at such places and to such monthly, per diem, hourly, and piecework 
employees of the field services of the War Department and the field services 
of the Panama Canal whose wages are set by wage boards or other wage fixing 
authorities, and also to professional and subprofessional employees, and to blue- 
printers, photostat and rotoprint operators, inspectors, storekeepers, toolkeepers, 
and shop superintendents of the CAF service, as defined by the Classification Act 
of March 4, 1923 (42 Stat. 1488; 5 U.S. C. ch. 13), as amended, as shall be desig- 
nated from time to time by the Secretary of War or the Governor of the Panama 
Canal, as the case may be, and the Secretary of War and the Governor of the 
Panama Canal are authorized to prescribe for their respective services, regula- 
tions for overtime employment for said employees or any of them: Provided, That 
in determining the overtime compensation of the foregoing per annum Govern- 
ment employees the pay for one day shall be considered to be one three-hundred- 
and-sixtieth of their respective per annum salaries. 

Seo, 2. The provisions of this Act shall be effective during the national emer- 
gency declared by the President on September 8, 1939, to exist, and shall terminate 
June 30, 1942, unless the Congress shall otherwise provide. 


In the decision of November 3, 1941, B-21237, to Capt. Harvey 
Walker, referred to in the indorsement from the Chief of Ordnance, 
supra, it was stated: 


While travel time of chauffeurs under circumstances such as here involved 
is legally susceptible of being regarded as “employment” within the meaning 
of the statute (compare 14 Comp. Gen. 907, holding that time spent in travel 
is not “labor” within the meaning of the 40-hour statute of 1934), there is no 
indication in the record transmitted to this office in the instant case that adminis- 
trative action has been taken to bring chauffeurs or truck drivers within the 
purview of the act; that is, there is no evidence presented of an administra- 
tve determination that their “services are essential to and directly connected 
with the expeditious prosecution of the overtime work upon which the em- 
ployees enumerated in * * * section 1 of the Act of October 21, 1940, are 
engaged”; nor does it appear that their regular tour of duty has been fixed 


at 40 hours per week. 

As it now appears that proper administrative action has been taken 
(1) to bring the position of truck driver, heavy duty, within the 
purview of the 40-hour week statute of October 21, 1940, supra, and 
(2) to fix a regular tour »f duty of 40 hours per week, you are advised 
that payment of overtine compensation is authorized under the terms 
of the statute for “employment” while in the performance of the duties 
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of such position during travel time in excess of the regular tour of 
duty of 40 hours per week. 

War Department circular letter dated May 13, 1941, addressed to 
all Ordnance Establishments, contains the following: 

2. You are hereby directed to establish the forty-hour weekly tour of duty 
from Monday through Friday, with Saturday and Sunday as non-work days for 
all employees affected by the provisions of the forty hour week law, who are 
required to work five days a week, Monday through Friday, or six days a week, 
Monday through Saturday. This directive affects the tour of duty only and 
shall not be considered as disturbing your existing practice concerning the 
present work week whether it be now measured from 12:01 A. M. on Saturday 
through midnight the following Friday, or from 12:01 A. M. on Monday through 
midnight the following Sunday for pay purposes. * * 

Referring to the computation of the total amount of compensation 
alleged to be due Albert E. Boyns for the week beginning Saturday, 
October 25, 1941, and ending Friday, October 31, 1941, appearing in 
the letter from the commanding officer of the Watertown Arsenal, 
above quoted, it is noted that the regular rate of compensation has 
been computed for the first 40 hours of work performed during the 
week both within and without the employee’s regular tour of duty 
from Monday through Friday, inclusive (presumably 8 hours each 
day), and overtime compensation has been computed for the work per- 
formed during the remainder of the week both within and without the 
employee’s regular tour of duty. 

In decision of December 30, 1938, 18 Comp. Gen. 575, 578, it was 
stated : 

As stated in the decision of April 6, 1934, supra, while overtime compensation 
may not be computed on a daily basis, the proper procedure under the 40-hour week 
statute for computing regular and overtime compensation for any week is not to 
regard the first 40 hours of the week in a pay status as the work week of the 
employee for whom a regular tour of duty has been administratively fixed—in 
this case from Monday to Friday, inclusive—but to regard the entire tour of duty 
of the employee as the work week. On that basis the employee should be paid his 
regular rate of compensation for the 5 days comprising his regular work week if in 
a pay status—actually working, on leave of absence with pay, or idle because of a 
holiday occurring on any of his regular work days—for an aggregate of 40 hours 
during such week. For any time actually worked during the week in addition to 
the 40 hours thus computed, the employee is entitled under the law to compensa- 
tion at the overtime rate of time and one-half regardless of the day of the week on 
which the overtime work is performed. Under that procedure overtime compensa- 
tion would not be for paying for time not actually worked—regular time, only, 
being authorized for leave with pay or holidays. 

See, also, decision of March 25, 1941, 20 Comp. Gen. 555, 557, applying 
the same rule under the 40-hour week statute approved June 28, 1940, 
54 Stat. 678, applicable to field employees of the Navy Department. 
Accordingly, the same rule is for application in computing the regular 
and overtime compensation for field employees of the War Depart- 
ment under the act of October 21, 1940, supra. The voucher in 
question should be recomputed in accordance with the stated rule. 


The voucher and supporting papers are returned herewith. 
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(B-23206) 


PERSONAL FURNISHINGS—SAFETY EQUIPMENT—APPROPRIATION 
AVAILABILITY 


Purchases of protective clothing and equipment for War Department employees 
of ordnance plants, which clothing and equipment are essential to the safe 
and successful operation of said plants and primarily for the benefit of the 
Government, may be made from appropriations otherwise available for the 
accomplishment of the work involved. 


Comptroller General Warren to the Secretary of War, January 30, 1942: 
I have your letter of January 16, 1942, as follows: 


I request your early decision as to whether certain protective clothing and 
equipment, which is required to be worn by Ordnance Department employees 
engaged in hazardous occupations, can be furnished by the Government out of 
appropriations for the accomplishment of the work involved, as being necessary 
and incidental to the accomplishment of that work. 

The wearing of this protective clothing and equipment is not optional, but 
where used is a mandatory requirement of the Ordnance Department, in order 
to protect the United States against: 

a. Explosions or fires due to friction, electrostatic discharges, * spontaneous 
ignition, or other causes. 

b. Liability for industrial diseases and injuries which have been shown by 
experience to actually result when this protective clothing and equipment is not 
worn; and the loss of trained personnel from such causes, who are difficult to 
replace. 

c. Losses to machinery and equipment and material in process or completed as 
a result of occurrences under @ or b above. 

It is the intention of the Ordnance Department to keep title to all protective 
clothing and equipment, to keep such clothing and equipment in proper condi- 
tion, and not to permit it to be removed from the plant where it is used. How- 
ever, the clothing and equipment will be used by regular employees, and some 
articles, such as safety shoes, will be issued daily to the same employee. 

The articles which the Ordnance Department desires to furnish to its em- 
ployees, when required, are as follows: 

a. Safety equipment and special clothing required in the manufacture and 
processing of certain hazardous materials, such as TNT (trinitrotoluene) picric 
(trinitrophenol), tetryl (trinitrophenylmethylnitramine), leaking chemical am- 
munition, acids, etc., as required by regulations prescribed by the Ordnance 
Safety Manual, in accordance with accepted medical and safety practices, and 
as determined by the commanding officer. The clothing and equipment must 
necessarily be of special design and be suited for the specific hazard against 
which it is intended that protection be afforded. For example, clothing must 
have no metal buttons and no pockets, in order to avoid the introduction of any 
extraneous metal into explosives operating buildings. In addition some ex- 
posures require that it be chemically treated to render it fireproof. The wear- 
ing of street clothing by the operators in the plant is not permitted and, in 
addition, a complete change of clothing is required before leaving the plant, in 
order to avoid the introduction into homes or outside places of assembly of 
clothing impregnated with explosive materials which might flash into flame or 
result in the poisoning of the wearer or of persons with whom he comes in 
contact. Special clothing is required to be laundered at the plant under the 
supervision of plant authorities. 

b. Special shoes. Safety shoes are mares in buildings containing hazardous 
materials. Where there is a fine explosive dust, as in a smokeless powder 
blender or black powder loading plant, and where there is danger of igniting 
explosive vapors by static electricity, as in the graining room of a smokeless 
powder factory, ee must not be insulated from the floor, which in turn 
must be conductive, and footgear with insulating soles are forbidden. Shoes 
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must contain no exposed metal or metal which may become exposed through 
wear; so that metal eyelets or lace ends, or nails in the shoes, are forbidden. 
Shoes used in any magazine or building where explosives are stored or processed 
must be free of all mud, grit, or other foreign material. Safety shoes must be 
worn in all rooms in which black powder is handled, and the wearing of non- 
conductive shoes, such as rubber, is prohibited. Safety shoes will be worn in 
repacking rooms or buildings, and whenever loose high explosives are handled. 
Safety shoes are required in the manufacture and handling of picric acid, and 
in buildings where the bulk material is stored. 

c. Special equipment. 1. Explosives and chemicals: Special safety equipment 
is required by all personnel who work in magazines or buildings assigned to 
storage of such chemicals as persistent vesicants, toxics, irritants, smoke, spon- 
taneously inflammable ammunition, and incendiary and readily inflammable am- 
munition. Bmployees are required to wear protective equipment when they 
enter buildings or tanks in which there is an excess of acid fumes or vapors or 
where any one of the 67 hazardous raw materials, explosives, and inflammables 
listed in section XXII of the Ordnance Manual, are present. Such special equip- 
ment includes goggles, safety shoes, safety spectacles, gas masks, rubber boots, 
gloves, blankets, stretchers, aprons, helmets, etc. 

2. Industrial hazards: The need for protective equipment for the protection of 
employees engaged in those activities of the Ordnance Department not connected 
with the manufacture or processing of explosives is equally great. For example, 
welders, particularly those using the electric arc, must be protected against the 
injurious radiation from the electric are as well as from the fumes produced 
during the course of welding operations. In this instance, masks, aprons, 
jackets, and respiratory protective equipment are needed. Glare reducing 
goggles are required for employees who, though not actually engaged on welding 
work, are exposed to eye injury from the radiant energy given off by the are. 

Plating operations frequently involve use of and exposure to corrosive and 
poisonous chemical solutions. The fumes and vapors given off by many plating 
baths are poisonous. Consequently, aprons, boots, masks, and respiratory equip- 
ment are needed for the protection of workers engaged in such operations. 
Painting, particularly spray painting, which is very widely used, requires 
respiratory protection, since the solvents and pigments used in modern quick 
drying paints are toxic in varying degree. Where castings are being cleaned 
and “flash” gates and risers are being chipped, both eye and respiratory protec- 
tion are needed. Eye protection may take the form of either goggles or masks 
depending upon the nature of the work. In many instances personnel engaged 
in work involving eye hazards require corrective spectacles. While those nor- 
mally worn are, of course, furnished by the individual, there remains the ne- 
cessity in some cases for the procurement of prescription ground goggle lenses, 
in order that adequate eye protection may be furnished to such individuals. 

The foregoing examples are believed to adequately present the problem in- 
volyed in the furnishing of protection to ordnance employees exposed to the 
possibility of industrial injury. Those cited should be regarded as having been 
picked at random out of the many types of industrial occupations requiring 
protection of the worker to a degree dictated by the specific hazard involved. 

d. Bath towels, soap, and special neutralizing chemicals: Employees engaged 
in occupations where dangerous or irritating acids, powders, or fumes may come 
into contact with the skin despite protective clothing and equipment, are re- 
quired to bathe daily, at the plant, as soon after completion of work as possible, 
to avoid infections or injuries which might incapacitate them to the detriment 
of the Government. 

e. Finally, in order to provide for effective protection, the clothing and equip- 
ment intended for the types of service enumerated above must be designed and 
produced to specified standards, which should be under the close and continuous 
control of the supervising service. 

It will be noted that in many, if not all, of the instances cited above the special 
equipment is required, not alone for the protection and safety of the wearer, but 
for the protection and safety of fellow employees and members of the public, 
as well as for the safeguarding of Government property and materials. 

Prior decisions of the Comptroller of the Treasury and the Comptroller Generai 
relating to the furnishing of articles of clothing in connection with the perform- 
ance of their duties by Government employees do not seem to furnish a definite 
answer to the question presented in this letter. In order, therefore, that there 
may be no misunderstanding, it is thought advisable to request a definite ruling 
under the peculiar circumstances involved, and to invite attention to the follow- 
ing cases: 10 Comp. Dec. 134; 12 Comp. Dec. 616; 17 Comp. Dec. 508; 18 Comp. 
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Dec. 48; 20 Comp. Dec. 308; 24 Comp. Dec. 44; 2 Comp. Gen. 258, 382, 652; 3 
Comp. Gen. 848; 4 Comp. Gen. 123; 5 Comp. Gen. 517; 11 Comp. Gen. 247. 

In each of the foregoing cases the decision does not seem to have been based 
upon the nature of the article involved, but upon its necessity for the accomplish- 
ment by the employee of his particular work. 

An early decision of the question presented in this communication will be 
appreciated, since there are now over 80,000 Ordnance Department employees 
engaged in occupational work at Government-operated arsenals and plants. 


The general rules with respect to furnishing equipment of this 


character to Government employees are stated in the decision, 3 Comp. 
Gen. 433, as follows: 


In the absence of specific statutory authority for the purchase of personal equip- 
ment, particularly wcaring apparel or parts thereof, the first question for con- 
sideration in connection with a proposed purchase of such equipment 
is whether the object for which the appropriation involved was made can 
be accomplished as expeditiously and satisfactorily from the Government's stand 
point, without such equipment. If it be determined that use of the equipment is 
necessary in the accomplishment of the purposes of the appropriation, the next 
question to be considered is whether the equipment is such as the employee 
reasonably could be required to furnish as part of the personal equipment neces- 
sary to enable him to perform the regular duties of the position to which he was 
appointed or for which his services were engaged. Unless the answer to both 
of these questions is in the negative, public funds can not be used for the pur- 
chase. In determining the first of these questions there is for consideration 
whether the Government or the employee receives the principal benefit resulting 
from use of the equipment and whether an employee reasonably could be re- 
quired to perform the service without the equipment. In connection with the 
second question the points ordinarily involved are whether the equipment is to 
be used by the employee in connection with his regular duties or only in emer- 
gencies or at infrequent intervals and whether such equipment is assigned to 


an employee for individual use or is intended for and actually to be used by 
different employees. 


It is assumed from what is stated in your letter that the appro- 
priations proposed to be charged do not provide specifically for 
the purchase of the personal furnishings and equipment to which 
you refer. However, it is apparent from your submission that the 
special clothing and other equipment are deemed necessary, from an 
»dministrative standpoint, not only, for the protection of the wearers 
but, also, for the protection of their fellow employees, the public, 
and the plant in which worn; that is to say, they are essential to 
the safe and successful operation of the respective plants and their 
purchase is primarily for the benefit of the Government. Under 
such circumstances, it may be considered that the articles in question 
meet the requirements set forth in the above quotation and that they 
may be purchased under the appropriations otherwise available for 
the performance of the work on which such articles are required and 
used. B-13849, December 17, 1940. 





( A-88689) 


STATE SALES TAXES—INCLUSION IN FEDERAL AID UNEMPLOYMENT 
COMPENSATION ADMINISTRATION GRANTS 


The Social Security Board is authorized to include in its grants under section 
802 (a) of the Social Security Act to the State of California for unermploy- 
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ment compensation administration an amount representing the California 
retail sales tax—the legal incidence of which is upon the vendor—which 
the department of employment or other agency of the State is required to 
pay in connection with the purchase of supplies and equipment the Board 
finds necessary for the proper administration of the unemployment com- 
pensation laws of that State. 17 Comp. Gen. 223, modified. 


Comptroller General Warren to the Federal Security Administrator, January 31, 
1942: 


With reference to the decision of September 8, 1937, of this office 
to the Chairman, Social Security Board, 17 Comp. Gen. 223, wherein 
it was held that the Social Security Board is not authorized to include 
in its grants to States the amount of the State sales tax which the 
State agencies are required under State laws to pay in connection with 
the purchase of supplies and equipment the Board finds necessary 
for the proper administration of the State unemployment compen- 
sation laws, there has been received from Fred E. Stewart, a member 
of the State Board of Equalization of the State of California, a letter 
dated December 9, 1941, reading as follows: 


The Department of Employment of the State of California informed us that 
the Acting Comptroller General of the United States on September 8, 1937, advised 
the Social Security Board that it was not authorized to include in its grants 
to this State under the provisions of section 302 (a) of the Social Security Act 
“the amount of the State sales tax which the State agencies are required under 
State laws to pay in connection with the purchase of supplies and equipment the 
Board finds necessary for the proper administration of the State unemployment 
compensation laws.” The reason given in the opinion is that “the appropriation 
of Federal funds” is not “available for that purpose.” 

One of the items in the budget which was presented to the Social Security 
Board by the Unemployment Reserves Commission of this State was “the amount 
of State sales tax paid in connection with the purchase of supplies and equipment 
necessary for the administration of the State unemployment compensation Jaws,” 
and the Social Security Board requested your advice as to whether it was author- 
ized to include in its grants to this State the amounts so itemized and described 
in the budget. The request, in our opinion, did not disclose the true nature 
and legal incidence of the California Retail Sales Tax Act. 

The Social Security Board has withheld from its grants to the State the 
budgeted items described above. Vendors selling supplies and equipment to the 
State of California for use by the department of employment, a State agency, 
have, accordingly, been unable to collect the full amount of the selling price, 
which results in confusion and misunderstanding. 

The nature of the California tax is set forth in section 8 of the California Retail 
Sales Tax Act, which provides: 

“For the privilege of selling tangible personal property at retail a tax is hereby 
imposed upon retailers * * * at the rate of 3% of the gross receipts of any 
such retailer from the sale of all tangible personal property sold at retail in this 
State * * 

The term retailer” is defined by section 2, subdivision (e) of the act as: 

“Every person engaged in the business of making sales at retail * * * of 
tangible personal property * * 

The nature of the tax has been wunalibtes construed by not only the State, but 
the Federal courts, as a tax upon vendors for the privilege of engaging in business 
at retail, and its legal incidence has been determined to be upon the seller and not 
upon the purchaser. 

In Western Lithograph Co., v. State Board of Equalization, 11 Cal. (2d) 156, 164, 
the California Supreme Court stated: 

“The tax being a direct obligation of the retailer and, so far as the consumer 
is concerned, a part of the price paid for the goods and nothing else, it is neither 
in fact nor in effect laid upon the consumer. It does not become a tax on the 
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sale nor because of the sale, but remains an excise tax for the privilege of con- 
ducting a retail business measured by the gross receipts from sales.” 
In addition to the Western Lithograph Co., case, supra, the following cases 

definitely place the legal incidence of the tax upon the seller: 

Roth Drugs, Inc., v. Johnson, 13 Cal. App. (2d) 720. 

Meyer Construction Company v. Corbett, 7 Fed. Supp. 616. 

People v. Herbert's of Los Angeles, 3 Cal. App. (2d) 482. 

Graham Brothers, Inc., vy. City of Los Angeles, 6 Cal. App. (2d) 203. 

National Ice & Cold Storage Co., v. Pacific Fruit Express Co., 11 Cal. (2d) 

283 


DeAryan y. Akers, 12 Cal. (2d) 781, Certiorari denied by U. S. Supreme Court, 
Oct. 9, 1939, Mem. 308 U. S. 581. 

In Roth Drugs, Inc., v. Johnson, supra, the Court stated at page 736: 

“This act does not impose the tax on the consumer. The last-mentioned section 
(sec. 842) merely authorizes the retail merchant to reimburse himself from the 
consumer insofar as it may be consistently done. He is not required to do so. He 
may waive that right. Section 8 of the act merely declares that it shall be un- 
lawful for the retailer to advertise that he will assume and pay the tax or that 
he will not add it to the price of his merchandise upon sale thereof. In consid- 
ering the entire act we are impelled to hold it is merely optional with the retail 
merchant as to whether he will reimburse himself from his customers for the tax 
he is compelled to pay. The act specifically declares that the tax is imposed on 
retail merchants, and not on the consumers. Section 3 provides in that regard, 
‘for the privilege of selling tangible personal property at retail a tax is hereby 
imposed upon retailers.’ Section 9 of the act further provides that ‘The tax levied 
hereunder shall be a direct obligation of the retailer.’ Section 12 of the act 
prohibits any retail merchant from maintaining his business without first procur- 
ing a permit therefor as provided by that measure.” 

The amount of the purchase price is a matter of contract between the seller 
and the purchaser, each being free to refrain from selling or buying, as the case 
may be, except on such terms as to him may seem proper. The seller in order 
to determine the selling price of the merchandise must as a matter of course 
consider the amount of property, income, franchise, excise, and similar taxes, 
which he is called upon to pay by local, State, or Federal Government. Any 
tax, the legal incidence of which is upon the seller, cannot be disregarded by 
him in determining the selling price. 

On November 10, 1941, the Supreme Court of the United States in two cases, 
The State of Alabama v. King and Boozer, 62 Sup. Ct. 43, 86 L. Ed. (Adv. Op.) 1, 
and John C. Curry v. United States, 62 Sup. Ct. 48, 86 L. Bd. (Adv. Op.) 6, 
considered the application of the Alabama sales and use taxes in connection 
with purchases made by “cost-plus-a-fixed-fee” contractors with the Federal 
Government. 

The Court in the King and Boozer case stated: 

“The Government, rightly we think, disclaims any contention that the Consti- 
tution, unaided by Congressional legislation, prohibits a tax exacted from the 
contractors merely because it is passed on economically, by the terms of the 
contract or otherwise, as a part of the construction cost to the Government. So 
far as such a nondiscriminatory State tax upon the contractor enters into the 
cost of the materials to the Government, that is but a normal incident of the 
organization within the same territory of two independent taxing sovereignties. 
The asserted right of the one to be free of taxation by the other does not spell 
immunity from paying the added costs, attributable to the taxation of those 
who furnish supplies to the Government and who have been granted no tax 
immunity. So far as a different view has prevailed, see Panhandle Oil Co. v. 
Knoo, supra; Graves v. Teras Co., supra, we think it no longer tenable.” 

The Court in the Curry case in considering the economic effect upon the Govern- 
ment makes the following statement: 

“For the reasons stated at length in our opinion in the King and Boozer case 
we think that the contractors, in purchasing and bringing the building material 
into the State and in appropriating it to their contract with the Government, 
were not agents or instrumentalities of the Government; and they are not relieved 
of the tax, to which they would otherwise be subject, by reason of the fact that 
they are Government contractors, If the State law lays the tax upon them 
rather than the individual with whom they enter into a cost-plus contract like 
the present one, then it affects the Government, like the individual, only as the 
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economic burden is shifted to it through operation of the contract. As pointed 
out in the opinion in the King and Boozer case, by concession of the Government 
and on authority, the Constitution, without implementation by Congressional . 
legislation, does not prohibit a tax upon Government contractors because its 
burden is passed on economically by the terms of the contract or otherwise as a 
part of the construction cost to the Government.” 

In view of these recent decisions, we respectfully request that you give further 
consideration to this problem, and that you advise the Social Security Board 
that it may include in its grants to the State of California the entire amount 
which the department of employment is required to pay in connection with the 
purchase of supplies and equipment for the administration of the California 
Unemployment Reserves Act without the deduction of any amount which may 
improperly be designated as a tax, but which actually constitutes a part of 
the purchase price of supplies and equipment. 


Section 302 (a) of the Social Security Act, 49 Stat. 626, provides, in 
part— 

The Board shall from time to time certify to the Secretary of the Treasury 
for payment to each State which has an unemployment compensation law ap- 
proved by the Board under title [X, such amounts as the Board determines to 
be necessary for the proper administration of such law during the fiscal year 
in which such payment is to be made. * * * 

The decision of September 8, 1937, supra, apparently was predi- 
cated to a considerable extent upon the ruling of the Supreme Court 
of the United States in the case of Panhandle Oil Co. v. Mississippi 
ex rel. Know, 277 U. 8. 218, to the effect that the vendor of gasoline 
sold to the United States was exempt from the payment of an excise 
tax measured by the quantity of gasoline sold upon the theory that 
the tax fell upon the Government. However, a careful examination 
of the recent decision of the Supreme Court of the United States in 
the case of State of Alabama v. King and Boozer, 314 U. S. 1, 86 L. 
ed. (Adv. Ops.) 1, leaves little or no room for doubt that a vendor 
who sells supplies to the United States is not exempt from the pay- 
ment of a State sales tax upon the transaction unless the legal inci- 
dence of the tax is upon the vendee. And the holding of the Supreme 
Court of California is that the legal incidence of the retail sales tax 
of that State is upon the vendor (Western Lithograph Co. v. State 
Board of Equalization, et al., 11 Cal. (2d) 156), so that the tax is 
not to be regarded as being passed on, as such, to the purchaser. Cf. 
Lash’s Products Co. v. United States, 278 U.S. 175. 

Such being the case it would appear that the price paid by the de- 
partment of employment or other agency of the State of California 
for such supplies or equipment purchased by it as are “necessary for 
the proper administration” of the State’s unemployment compensa- 
tion laws may not be viewed as including, as such, the tax imposed on 
vendors by the provisions of the California Retail Sales Tax Act of 
1933, as amended, although the sale price of the supplies or equipment 
may have been increased by reason of the imposition of such tax on 
the vendor; and as it thus appears that the tax loses its identity as 
such and is merged in the purchase price paid by the State agency, 
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the theory that grants which may be made to the State to cover the 
additional expense would be diverted to the payment of a State tax 
seems no longer tenable. Cf. decision of August 2, 1940, to you. 
Accordingly, in view of the foregoing, I have to advise that the 
Social Security Board is authorized to include in its grants to the 
State of California for the purpose set forth in section 302 (a) of the 
Social Security Act the entire amount which the department of em- 
ployment or other State agency is required to pay in connection with 
the purchase of supplies and equipment the Board finds necessary for 
the proper administration of the unemployment compensation laws of 
that State without the deduction of any amount on account of the 
additional expense incurred by reason of the tax imposed by the pro- 
visions of the California Retail Sales Tax Act of 1933, as amended. 


(B-22581) 


PAY—ACTIVE DUTY—SERVICE CREDITS—NAVAL RESERVE OFFICER 
ON HONORARY RETIRED LIST 


A Naval Reserve officer on the honorary retired list created by section 309 of 
the Naval Reserve Act of 1988 is not entitled for longevity pay purposes 
while on active duty to credit for the time elapsing between the effective 
date of his transfer to the honorary retired list and the date on which he 
became entitled to active duty pay and allowances. 


a Comptroller General Elliott to the Secretary of the Navy, January 31, 
1942: ~ 


There has been considered your letter of December 15, 1941, re- 
questing a decision on the question whether Lt. Comdr. Howard C. 
Marshall, D-V (G), United States Naval Reserve, honorary retired 
list, is entitled, while on active duty, to credit for longevity pay 
purposes for the time elapsing between the effective date of bis 
transfer to the honorary retired list created by section 309 of the 
Naval Reserve Act of 1938 (52 Stat. 1183) and the date on which 
he became entitled to active duty pay and allowances. There was 
enclosed with your request for decision a letter from the disbursing 
officer, Inshore Patrol Headquarters, First Naval District, Boston, 
Mass., as follows: 

Subject: Service for Longevity Purposes for (13779) Lt. Comdr. Howard C. 

Marshall D-V (G) U. S. N. R. 

1. Subject officer reported for active duty on October 6, 1941. 

2. Statement of Service furnished by Commandant First Naval District 


states that subject officer had 283 years 6 months and 12 days for pay purposes 
up to January 1, 1941, the date he was transferred to the Honorary Retired 


st. 
3. Clarification is requested whether subject officer is entitled to longevity 
from January 1, 1941, to date of reporting for active duty. 
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An indorsement of the Chief of the Bureau of Supplies and Ac- 
counts, relative to the question, is as follows: 


Subject: Right of Lieutenant Commander Howard ©. Marshall D-V(G), U. 8. 
N. R., to count period on the honorary retired list for longevity pay purposes. 

Reference : (a) Section 3 of the act of June 10, 1922. 
(b) sag 7 of the Naval Reserve Act of 1938, approved June 25, 


1. Section 3 of the act of June 10, 1922 [42 Stat. 627], provides that in com- 
puting the increase of pay for each period of three years’ service, commissioned 
officers of the Naval Reserve 

“* * * shall be credited with full time for all periods during which they 
have held commissions as officers of any of the services mentioned in the title of 
this act, or in the Organized Militia prior to July 1, 1916, or in the National 
Guard, or in the Naval Militia, or in the National Naval Volunteers, or in the 
Naval Reserve Force cr Marine Corps Reserve Force, when confirmed in grade 
and qualified for all general service, with full time for all periods during which 
they have performed active duty under reserve commissions, and with one-half 
time for all other periods during which they have held reserve commissions.” 
and section 7 of the Naval Reserve Act of 1938 provides in part as follows: 

“Commissioned officers, exclusive of chief warrant officers, of the Naval Re- 
serve, including those on the honorary retired list or who may have been retired, 
when employed on active duty or on training duty with pay or when employed 
in authorized travel to and from such duty shall be deemed to have been con- 
firmed in grade and qualified for all general service and shall receive the pay and 
allowances, including longevity pay, as provided by law for the reserve forces of 
the United States, and shall when traveling under orders or under competent 
authority receive transportation in kind, mileage, or actual expenses as provided 
by law for travel performed by officers of the Regular Navy. * * *” 

2. It appears from the information contained in the basic letter of the Dis- 
bursing Officer, Inshore Patrol, Navy Yard, Boston, Mass., dated October 10, 
1941, that Lt. Comdr. Howard C. Marshall, D-V(G), U. S. N. R, was 
transferred to the honorary retired list on January 1, 1941, and reported for 
active duty on October 6, 1941. There is no available decision of the Comptroller 
General as to whether time spent on the honorary retired list may be counted in 
determining longevity increases to which a reserve officer in receipt of active 
duty pay is entitled. In view of the wording of Section 7 of the Naval Reserve 
Act of 1988, quoted above, it is recommended that a decision be obtained from the 
Comptroller General as to whether Lieutenant Commander Marshall is entitled 
to count for longevity pay purposes the time elapsing between effective date of 
transfer to the honorary retired list and the date on which he became entitled 
to active duty pay and allowances. 


Sections 309 and 310 of the Naval Reserve Act of 1938 are as 
follows: 


Seo. 309. An honorary retired list for the Naval Reserve is hereby established, 
and officers and enlisted men of the Naval Reserve shall be placed on this retired 
list of the Naval Reserve without pay or allowances, upon reaching the age of 
sixty-four years, or upon their own request, after thirty years’ service in the 
Naval Reserve, except as otherwise provided in this act : Provided, That service in 
the Army, Navy, Marine Corps, Coast Guard, Naval Auxiliary Service, Naval 
Reserve Force, Naval Militia, National Naval Volunteers, Naval Reserve, Marine 
Corps Reserve Force, and Marine Corps Reserves shall be counted as service 
in the Naval Reserve under the provisions of this section : Provided further, That 
Naval Reservists who have been specially commended for their performance of 
duty in actual combat with the enemy by the head of the executive department 
under whose jurisdiction such duty was performed, shall, when placed upon the 
honorary retired list, be advanced to the next higher grade. 

Seo. 310. Officers and men of the honorary retired list created by section 309 of 
this title, who have performed a total of not less than thirty years’ active service 
in the Army, Navy, Marine Corps, Coast Guard, Naval Auxiliary Service, Naval 
Reserve Force, Naval Militia in Federal status, National Naval Volunteers, Naval 
Reserve, Marine Corps Reserve Force, and Marine Corps Reserve, or who have had 
not less than twenty years’ such active service, the last ten years of which shall 
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have been performed during the eleven years immediately preceding their transfer 
to the Honorary Retired List of the Naval Reserve created by section 309 of this 
title or to the honorary retired list in existence on the date of approval of this act, 
shall, except while on active duty, be entitled to pay at the rate of 50 per centum 
of their active-duty rate of pay as prescribed in section 7, title I, of this act: Pro- 
vided, That the pay of members of the honorary retired list prescribed by this 
section shall be paid from the appropriations made for the maintenance of the 
Naval Reserve. 


In view of the terms of the laws in effect at the time of enactment of 
the Naval Reserve Act of 1938, and in the absence of any clear provi- 
sion in the said act requiring or justifying a contrary holding, it is 
concluded that Lieutenant Commander Marshall is not entitled to 
count for longevity pay purposes the time elapsing between the effec- 
tive date of his transfer to the honorary retired list and the date on 
which he became entitled to active-duty pay and allowances. 


(B-22921) 


UNIFORM ALLOWANCE—NAVAL RESERVE OFFICERS UPON RE- 
PORTING FOR ACTIVE DUTY IN TIME OF WAR OR NATIONAL 
EMERGENCY 


Upon first reporting for duty in time of war or national emergency at a location 
where uniforms are required to be worn, commissioned and warrant officers of 
the Naval Reserve who have not previously received the $100 peacetime 
uniform allowance authorized by section 302 of the Naval Reserve Act of 1938 
are entitled to that allowance as well as to the further sum of $150 authorized 
by the same section for the purchase of required uniforms when first report- 
ing for active duty in time of war or national emergency. 


———_ Comptroller General Elliott to the Secretary of the Navy, February 2, 
1942: 


There has been considered your letter of January 2, 1942 (with en- 
closure), as follows: 


There is forwarded herewith for your consideration a letter from the Officer 
in Charge, Retainer Pay Division, Bureau of Supplies and Accounts, dated De- 
cember 12, 1941, with accompanying endorsements, relative to the question of 
uniform allowance payable in the case of commissioned and warrant officers of 
the Naval Reserve reporting for active duty on and after December 8, 1941. 

Your decision is requested on the questions set forth in paragraph 2 of the 
enclosed letter of December 12, 1941, as follows: 

(a) In view of the declaration of war on December 8, 1941 (Public Law 3828, 
77th Congress), are commissioned and warrant officers of the Naval Reserve 
reporting for active duty on or after that date entitled to the $100 uniform allow- 
ance authorized to be paid by Section 302 of the Naval Reserve Act of 1988 
approved June 25, 1938 (52 Stat. 1180; 34 U. S. C. 855a)? 

(b) If it is decided that commissioned officers and warrant officers of the Naval 
Reserve are entitled only to the $150 uniform allowance upon first reporting for 
active duty in time of war, may such officers be paid the further sum of $50 
after completion of each period of not less than four years in the Naval Reserve 
subject to the conditions outlined in Section 302 of the Naval Reserve Act of 1938? 


The indorsement of the Bureau of Navigation relative to the ques- 
tions presented is as follows: 


Subject: Uniform gratuity—amounts payable; request for advance decision 
regarding. 
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References: (a) Naval Reserve Act of 1938 approved June 25, 1938. 
(b) Public Law 188, 77th Congress approved July 24, 1941. 

1. Forwarded, concurring in the recommendation in the preceding endorse- 
ment that the basic letter be referred to the Comptroller General for decision. 

2. Attention is invited to the last proviso of Section 302 of the reference which 
states, “That in time of war or national emergency a further sum of $150.00 for 
the purchase of required uniforms shall be paid to officers of the Naval Reserve 
when they first report for active duty.” The use of the word “further” indicates 
that it was the intent of Congress that Naval Reserve officers first reporting 
for active duty in time of war would receive not only the $100.00 authorized 
tn Section 302 of reference (a) in time of peace but the sum of $150.00 as an 
additional payment. The total of $250.00 approximates the cost of uniforms 
required by Naval Reservists on active duty in war time. 

3. As further evidence that the above was the understanding of Congress is 
Section 7 (b) of reference (b) which reads “Enlisted men shall, upon being 
initially appointed as provided by Section 2 of this Act, be paid the sum of $250.00 
as a uniform gratuity.” 


Section 302 of the Naval Reserve Act of 1938, 52 Stat. 1180, is as 
follows: 


In time of peace, upon first reporting for active or training duty with pay, after 
enactment hereof, at a location where uniforms are required to be worn, or 
ufter the authorized performance of fourteen drills, a commissioned or war- 
rant officer of the Naval Reserve shall be paid a sum not to exceed $100 as reim- 
bursement for the purchase of the required uniforms, and thereafter he shall be 
paid an additional sum of $50 for the same purpose upon the completion of each 
period of not less than four years in the Naval Reserve: Provided, That this 
latter amount of $50 shall not become due any officer until he has completed not 
less than one hundred and fifty drills or periods of other equivalent instruction 
or duty or appropriate duties and fifty-six days’ active or training duty, or 
seventy-five drills and eighty-four days’ active or training duty, or one hundred 
twelve days’ active or training duty: Provided further, That any officer who has 
heretofore received a uniform gratuity shall not be entitled to either of the above- 
mentioned sums until the expiration of four years from the date of the receipt 
of the last such gratuity: Provided further, That uniforms for aviation cadets 
shall be provided as heretofore or hereafter authorized by law: And provided 
further, That in time of war or national emergency a further sum of $150 for the 
purchase of required uniforms shall be paid to officers of the Naval Reserve when 
they first report for active duty. 


In a decision dated November 8, 1939, B-6777, to the Acting Sec- 
retary of the Navy, it was held that under the provisions of section 
302, supra, officers of the Marine Corps Reserve who had no pre- 
vious active duty or active duty for training prior to their reporting 
for active duty under Executive Order No. 8245, dated September 8, 
1939, pursuant to the national emergency proclamation of the same 
date, are entitled to be paid the peacetime sum of $100 as reimburse- 
ment for the purchase of required uniforms, providing uniforms are 
required to be worn at the place of so reporting for duty, and to the 
additional sum of $150 for the same purpose. The effect of section 
302 was stated in the said decision as follows: 

The language of the last proviso of section 302 of the Naval Reserve Act of 
19388—“that in time of war or national emergency a further sum of $150 for the 
ase of required uniforms shall be paid to all officers of the Naval Reserve 
when they first report for active duty,” does not indicate that two separate and 
distinct allowances are authorized for the purchase of required uniforms but 
rather a single sum, a minimum and maximum being payable under different 


conditions, the minimum sum to be payable in time of peace atid the maximum 
sum to be paid when reporting for active duty in time of war or national emer- 
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gency. The wartime sum is not a substitute for the peacetime sum but an addi- 
tional sum to be paid only when the conditions prescribed exist. The conditions 
for payment of the minimum or peacetime sum or allowance are that the officer 
report for duty “at a location where uniforms are required to be worn” and 
the payment is authorized whether the duty is active or training duty. The 
sum authorized in the last proviso is payable only when first reporting for 
“active duty” in time of war or national emergency but without regard to whether 
uniforms are required to be worn at the place of reporting. B-6594, October 
25, 19389. 

The statutory provision for payment of a uniform allowance of 
$100 to Naval Reserve officers reporting for active duty in time of 
peace under specified conditions was intended as permitting pay- 
ment of such.allowance in peacetime and not as requiring that the 
allowance be paid only in time of peace. The purpose of section 
302 is to place one limit on the amount of the uniform allowance 
payable in peacetime and a higher limit on the amount payable in 
time of war or national emergency, but it is not the purpose of the 
law to bar an officer of the Naval Reserve from receiving the mini- 
mum or so-called peacetime allowance merely because his first active 
duty as a reservist is ordered in time of war or national emergency. 
In such a case the officer, not having received any uniform allowance 
in time of peace, is entitled to have the amount of the so-called peace- 
time allowance included in the amount paid to him in time of war if 
the conditions of the statute are met. 


Article H-8704 (3), Bureau of Navigation Manual, as amended by 
Bureau of Navigation Manual Circular Letter No. 4-41, October 14, 
1941, is as follows: ' 


(3) Except as provided in article H-8703 (4), upon first reporting for active 

duty with pay in time of war or nationul emergency, at a location where uni- 
forms are required to be worn, an officer of the Naval Reserve who has in his 
possession the required uniforms, and who has not theretofore received any 
uniform allowance, is entitled to the peacetime allowance of $100. Upon first 
reporting for active duty with pay in time of war or national emergency, an 
officer of the Naval Reserve is entitled to the further sum of $150 for the pur- 
chase of required uniforms without regard to whether uniforms are required 
to be worn at the place of reporting for duty or whether he has the required 
uniforms in his possession. 
The provisions of this article are not inconsistent with the terms of 
section 302 of the Naval Reserve Act of 1938. The condition that 
un officer have in his- possession the required uniforms before he is 
entitled to the peacetime allowance of $100 is a competent one in view 
that section 302 provides for payment to officers reporting at locations 
where uniforms are required to be worn and provides for payment 
of the $100 as reimbursement for the purchase of the required 
uniforms. 

Accordingly, payments made in agreement with the terms of the 
quoted article of the Bureau of Navigation Manual will not be ques- 
tioned by this office, if otherwise correct. In view of the foregoing, 


your second question requires no answer. 
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(B-23185) 





OFFICERS AND EMPLOYEES—RESTORATION TO CIVILIAN POSITIONS 
AFTER MILITARY DUTY; PAYMENT FOR CIVILIAN LEAVE WHILE 
ON MILITARY DUTY 





Whether an employee will be entitled under section 8 of the Selective Training 
and Service Act of 1940, or statutory provisions of similar import, to res- 
toration to his civilian position upon discharge from active service in the 
land or naval forces, and, if so, in which position in the event the em- 
ployee was temporarily appointed or promoted prior to entry into the milli- 
tary or naval service to fill a vacancy created by another employee’s entry 
into such service, are questions primarily for administrative determination 
and not for the General Accounting Office. 

An employee who was temporarily appointed or promoted, prior to being or- 
dered into active military or naval service, to fill a vacancy created by 
unother employee's entry into such service, is entitled, if otherwise quali- 
fied, to be paid pursuant to the act of August 1, 1941, for accumulated and 
current accrued civilian leave in addition to his military pay at the rate of 
compensation of the position temporarily held on the last day of civilian 
service immediately prior to entry on active military or naval duty. 


Comptroller General Warren to the Administrator, Federal Housing Admin- 
istration, February 2, 1942: 


I have your letter of January 13, 1942, as follows: 


Sections 3 (b) and 8 (c) of Public Resolution No. 96, 76th Congress, approved 
August 27, 1940, as amended by section 8 (d) of the Selective Training and 
Service Act, Public Law No. 783, 76th Congress, approved September 16, 1940; 
sections 8 (b) and 8 (c) of the Selective Training and Service Act, supra; and 
section 7 of the Service Extension Act of 1941, Public Law 213, 77th Congress, 
approved August 18, 1941, provide for the restoration to their civilian positions 
of employees who enter the armed forces of the United States. These acts 
provide generally that an employee who, in order to perform active military or 
naval service in the forces of the United States “has left or leaves a position, 
other than a temporary position, * * * in the employ of the United States 
government, its territories, possessions, or the District of Columbia, such person 
shall be restored to such position or to a position of like seniority, status, and 
pay.” [Italics supplied.] Upon such restoration, the employee is considered as 
having been on a furlough or leave without pay during his military or naval serv- 
ice. Restoration is required to be without loss of seniority, and such persons may 
not be discharged without cause within one year of their restoration. 

A considerable number of employees of this Administration have already 
entered the military forces of the United States pursuant to the above acts, and 
it is very likely that a rather large number of other employees of this Admin- 
istration will from time to time enter upon such active military service. In 
connection herewith, the Administration is confronted with the problem of re- 
placing such employees in such a manner as not to create an abnormal liability 
with respect to their reemployment. For example, if A, who occupies a perma- 
nent position, leaves such position in the Administration to enter the military 
forces and B, who is employed to take his place, is subsequently called into the 
service, the question arises as to whether both A and B must be restored to their 
former positions which would involve the duties originally assigned only to A. 
If both A and B under such circumstances are entitled to be restored to the 
positions which they left at the time they entered the military service, it would 
create a potential liability on the part of the Administration, which it is felt 
was not contemplated by the above-mentioned acts. 

In Departmental Circular No. 241 of November 16, 1940, issued by the United 
States Civil Service Commission, the Commission invited the attention of appoint- 
ing officers in the various Government departments and establishments to the 
desirability of making “probational indefinite” appointments to replace the in- 
cumbents of other than temporary positions where such incumbents are called or 
volunteer for active military or naval service under conditions requiring the 
restoration of such persons to their positions or to positions of like seniority, 
status, and pay following the completion of the period of active service. In this 
circular it was pointed out that the use of probational indefinite appointments 
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afforded several advantages over temporary appointments and it was stated that 
probational indefinite appointments are usually made when the period of employ- 
ment is longer than six months but not permanent in nature. If the suggestion 
of the Civil Service Commission is followed, that is, if the Administration re- 
places employees who leave permanent positions to enter the military service by 
probational indefinite appointees, would such probational indefinite appointees 
be considered as incumbents of permanent positions so that if they are called into 
the military service they also would be entitled to be restored to the same position 
or to a position of like status, seniority, and pay? Inasmuch as the purpose of 
the appointment of the probational indefinite employee was to provide someone 
to carry on the duties originally performed by the person who left to enter the 
military service and only for such purpose, it would appear that it was not 
intended by the above-mentioned acts to provide such probational indefinite em- 
ployee with a right to be reinstated to the same position or one of like status, 
seniority, and pay. In other words, it would appear that the tenure of such an 
employee would by its nature be limited by the reasons for which he was em- 
ployed and in this case would be only for so long as the original employee whose 
return is expected is absent performing military service, and the position to which 
he was appointed would therefore appear not to be permanent within the mean- 
ing of the above-mentioned acts. If this is not the case it may be necessary when 
the emergency is over to discharge some employees who were appointed to per- 
manent positions under regular probational appointments and who have rendered 
longer service in order to provide an appointment for such probational indefinite 
appointee when he returns from military service. 

Another problem confronts the Administration in those cases where, following 
the Administration's policy of promoting from within, several employees of a par- 
ticular office are moved up to higher grade positions as a direct or indirect result 
of an employee’s leaving for military or naval service. For example, A, who 
occupies a grade-5 position is placed on furlough for military training and B, who 
formerly occupied a grade-4 position, is promoted to an additional identical post- 
tion corresponding to A's in order that he may perform A’s duties. C and D are 
likewise promoted to fill the vacancies indirectly created thereby and a new 
person is appointed to fill D’s position. The problem arises when B, who was 
promoted from a lower grade position to perform the duties of A, also leaves the 
Administration to enter the military service. If B and any subsequent person 
who is promoted to A’s job for the purpose of assuming A’s duties in his absence 
toust be considered as occupying a permanent position, it is possible that several 
employees would be entitled to be returned to the same position, thus creating a 
tremendous liability on the part of the Administration. In order to avoid dual 
liability for the same position and in order to give reasonable protection to em- 
ployees it is proposed to handle this situation as follows: When A leaves for the 
military or naval service, B will be promoted to an additional identical position 
corresponding to A’s and the official notice to B of such promotion would carry 
the notation “Subject to the return of an employee from military service.” Any 
other promotions made as the direct or indirect result of A’s leaving to enter the 
military service would be made on the same condition and the official notices 
would carry the same notation. If B were called into the military service he 
would be retained in such additional identical position corresponding to A’s until 
such time as his accrued annual leave applied for, if allowable under the circum- 
stances, is exhausted. He would then be returned to his former position and 
Simultaneously placed on furlough for military service. The theory of this ar- 
rangement is that the additional identical position to which B was promoted is, 
in effect, temporary for purposes of the above-mentioned acts, in that it was 
created only for the purpose of permitting a replacement for A while he is absent 
performing military service. B would be protected as to his employment with 
the Administration by being restored to his original position before being placed 
on “Furlough for Military Service.” Accordingly your decision is respectfully 
requested as to whether B can be compensated for any accumulated leave to his 
credit at the rate of his salary in the additional identical position and then be 
restored to his former position so that he will be entitled only to that former posi- 
tion (or to one of like status, seniority, and pay) upon his return from military 


With the exception of that part of the question stated in the conclud- 
ing sentence of your letter relating to the payment for leave of absence 
in the additional identical position, the problems presented involving 
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the restoration or reemployment of employees after termination of 
active service in the land or naval forces of the United States, under 
the terms of the statutes cited in the first paragraph of your letter, are 
primarily for administrative solution. Whether an employee will 
be entitled to restoration upon discharge from the active military or 
naval service, and, if so, in which position in the event the employee 
was temporarily appointed or promoted prior to entry into the mili- 
tary or naval service to fill a vacancy caused by another employee’s 
entry into such service, are not questions requiring the consideration 
of the General Accounting Office under its statutory duties with refer- 
ence to the determination of the proper uses of public funds. The 
accounting officers have always deemed it not to be within their juris- 
diction or authority to pass upon the legality of administrative action 
relating solely to the eligibility of employees for appointment, reap- 
pointment, or reinstatement in the Federal service. 

Referring to the question contained in the concluding paragraph 
of your letter, an employee who is ordered into active service in the 
land or naval forces of the United States is entitled to be paid for 
his accumulated and current accrued leave under the provisions of 
the act of August 1, 1941, Public Law 202, 55 Stat. 616, only in the 
position actually held immediately prior to his entry into the active 
military or naval service. See decision of October 8, 1941, 21 Comp. 
Gen. 310, and decisions therein cited. Accordingly, the employee 
referred to, if otherwise qualified, would be entitled to be paid for 
such leave at the rate of compensation paid to him in the additional 
identical position temporarily held on the last day of his civilian 
service immediately prior to his entry into the active military service. 


(B-23144) 


ABSTRACTS OF TITLE IN CONDEMNATION PROCEEDINGS— 
APPROPRIATION AVAILABILITY 


Under the Bonneville Act of August 20, 1937, which authorizes the Bonneville 
Power Administrator to acquire by condemnation real estate or any 
interest therein for the purposes of the act and authorizes the handling 
of condemnation proceedings jointly by the Department of Justice and the 
Administration, the costs of abstracts of title required and obtained for 
use in connection with such proceedings are chargeable to the appropria- 
tion of the acquiring agency rather than to Department of Justice appro- 
priations as would be required under the usual rule stated in 8 Comp. Gen. 308. 


Comptroller General Warren to the Secretary of the Interior, February 4, 1942: 
I have your letter of January 13, 1942, as follows: 


In its program for the construction of electric transmission lines and sub- 
stations, the Bonneville Power Administration secures most of the necessary 
~ right of way and sites by voluntary purchase. This requires the purchase of 

preliminary certificates or abstracts of title in order that the proper persons 
with whom to negotiate and from whom to obtain options and deeds can be 
ascertained. This title evidence is ordered under contracts with local title 
and abstract companies. 
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Where voluntary purchase is impossible, either because of inability to agree 
with respect to price or because of complications in the title, the necessary in 
terests in land must be condemned. As provided by section 12 of the Bonne- 
ville Act (50 Stat. 736), these condemnation proceedings are prosecuted by the 
United States Attorneys for the district in which the land is located, and 
by other attorneys of the Department of Justice, in conjunction with regularly 
employed attorneys of the Administration. The title evidence acquired in 
connection with the prior attempts to secure the necessary interest in land 
on a voluntary basis is always used in the condemnation proceedings, as, for 
example, in determining the necessary parties defendant, the proper distribution 
of funds, ete. 

However, supplementary title evidence must frequently be acquired after 
commencement of the condemnation proceedings, and it has become necessary 
to determine whether Bonneville appropriations may be used in obtaining 
such supplementary title evidence, or whether in all cases the Department of 
Justice must pay for such evidence with its funds. 

Bonneville appropriations are available for making all payments necessary 
in carrying out the Bonneville Act (50 Stat. 731, 16 U. 8. C. A. 832-832 1). 
The Bonneville Act authorizes the Administrator to acquire lands and any 
interests therein, including easements, by purchase or by condemnation. 
Condemnation proceedings are to follow the forms and procedures prescribed 
by law for the condemnation of real property. In all such proceedings the 
Government is to be represented by the United States attorneys or other 
Department of Justice attorneys “in conjunction with the regularly appointed 
attorneys of the Administrator.” ; 

All of the condemnation proceedings in question are brought under the 
declaration of taking procedure provided by the act of February 26, 1931 (46 
Stat. 1422). Bonneville first prepares a declaration of taking and transmits 
it to the Department of Justice. The Department of Justice then files a peti- 
tion for condemnation and the declaration of taking, and deposits the estimated 
compensation in the registry of the court. This vests title in the United States, 
and leaves for determination only the amount of compensation to be paid 
and the proper distribution thereof. A copy of a judgment showing the filing 
of the declaration of taking and the maps and the deposit of estimated com- 
pensation, and awarding possession to the Government, is recorded, Suppie- 
mentary title evidence is then obtained. This title evidence shows all changes 
in record title subsequent to the preliminary certificate or abstract, including 
the recording of the judgment on the declaration of taking. It may also show 
certain matters not of record in the county as, for example, probate proceedings 
recorded in another county, or the actual heirs of a deceased record owner 
determined by affidavit rather than proceedings for the administration of his 
estate, 

All of this information is required by Bonneville in order properly to carry 
out the provisions of the Bonneville Act. It is on the basis of this information 
that final decisions are made as to what persons must be made defendants 
if Bonneville is to have quiet possession of its right of way, and of course it 
follows that this information determines the persons to whom Bonneville’s 
purchase money is to be paid pursuant to settlement agreements or verdicts. 

It should be noted here that under the above quoted provisions of the 
Bonneville Act Bonneville’s attorneys are responsible jointly with the Depart- 
ment of Justice attorneys for the handling of these condemnation cases. In 
practice, Bonneville officials are given exclusive responsibility for handling 
negotiations for settlements of such cases. Since 90% of the cases are disposed 
of by settlements rather than by trials, it is the Bonneville officials who make 
the most frequent and extensive use of the supplementary title evidence. 

The supplémentary title evidence is also of value to Bonneville in another 
respect, since it is retained permanently in the Bonneville files as evidence of the 
fact that record title vested in the United States when the declaration of 
taking was filed and that the proper parties were paid in full. 

The only authority which has been found which could cast any doubt on the 
propriety of using Bonneville funds for the purchase of supplementary title 
evidence after condemnation proceedings have been instituted is the decision of 
Comptroller General McCarl reported in 8 Comp. Gen. 328 [808] (1928). In 
that decision it was held that payment for title services needed by the Depart- 
ment of Justice in the prosecution of condemnation proceedings at the request 
of the War Department under the Flood Control Act (45 Stat. 586) must be 
made from the Department of Justice appropriations. The decision classifies 
all title services required for use in such proceedings after the institution 
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thereof and prior to the entry of final judgment as necessary for such proceed- 
ings and hence as payable by the Department of Justice. 

The procedure under the Flood Control Act differs from the Bonneville pro- 
cedure in two important respects, either of which makes the decision inapplicable 
to the Bonneville procedure. In the first place, it does not appear that the 
War Department participated in the determination of necessary and proper 
parties defendant, the settlement of cases by negotiation, and the determination 
of the proper distribution of funds. No special right of participation is given 
to the War Department by the Flood Control Act or the Rivers and Harbors 
Act. approved July 18, 1918, Ch. 155, Secs. 5 and 6 (45 Stat. 586) [40 Stat. 911]. 
Under the act approved March 38, 1863, Ch. 76, Sec. 13 (12 Stat. 741), it was 
therefore the duty of the United States Attorney in the district in which the 
land was situated to prosecute the action and to incur any expenses incident 
thereto. Inasmuch as the War Department had no special authorization to 
participate in the proceeding, its appropriation could not be charged with such 
expenses. This is in marked contrast to the Bonneville cases, where the title 
evidence serves a function properly performed by Bonneville. 

In the second place, the decision is inapplicable to the declaration of taking 
procedure used.in the Bonneville cases because it expressly excludes from its 
rule any title evidence secured after final judgment. The decision indicates 
that any title evidence obtained after title has been transferred and has vested 
in the United States, e. g., after a final judgment has been entered, would not 
be required by the Department of Justice but would serve a War Department 
function in showing title to be vested in the Government. Under the declaration 
of taking procedure used in the Bonneville cases, however, title vests in the 
Government upon the filing of the declaration of taking, and supplementary 
title evidence obtained at any time thereafter, even though during the pendency 
of the proceeding, serves a Bonneville function and the cost thereof should 
therefore be regarded as chargeable against the Bonneville appropriation. 

Although the statutory functions of Bonneville attorneys in condemnation 
proceedings and the difference in the declaration of taking condemnation pro- 
cedure make the decision in 8 Comp. Gen. 308 inapplicable to the present 
question, we suggest that in any event the decision should be reconsidered in the 
light of sec. 355 of the Revised Statutes, which requires that the head of an 
acquiring department must, at the expense of the acquisition appropriation, 
procure evidence of title deemed necessary by the Attorney General. The 
decision does not refer to or discuss the provisions of this statute. However, 
the application of this and other provisions of section 355 to land acquisitions 
under the declaration of taking procedure is implied by the Act of February 26, 
1931 (46 Stat. 1422, 40 U. 8S. C. 258e) which modifies the title opinion require- 
ment of section 355, provided the Attorney General renders an opinion that 
title is vested in the Government or that all necessary parties have been joined 
in the proceeding and will be bound by the final judgment therein. See also 
opinion of Attorney General Cushing, 7 Ops. Atty. Gen. 114 (1855). 

In light of these considerations, your views are requested with respect to 
whether Bonneville Power Administration appropriations are available to pay 
charges for title services secured after the institution of comdemnation pro- 
ceedings under the declaration of taking procedure. 


In the decision of December 18, 1928, of former Comptroller Gen- 
eral McCarl, 8 Comp. Gen. 308, cited in your letter, there are dis- 
cussed three different situations under which abstracts of title may 
be required, and the appropriations chargeable in each instance (1) 
where the abstracts are required prior to the institution of con- 
demnation proceedings; (2) when they are required incident to and 
after the condemnation proceedings have been instituted; and (3) 
when required after the termination of the condemnation proceedings. 
With respect to (1) and (3) the decision holds that the appropriation 
available for the acquisition of the property is properly chargeable, 
but as to (2) it was held that the cost of such abstracts of title should 
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be charged to the applicable appropriations of the Department of 
Justice. 

You question the applicability of said decision insofar as it relates 
to the payment for abstracts of title obtained after the commence- 
ment of, and for use in connection with, condemnation proceedings 
for the acquisition of lands or interests therein for the Bonneville 
Power Administration and urge that they should be paid for under 
the appropriations for carrying out the provisions of the Bonneville 
Act, approved August 20, 1937, 50 Stat. 731. In support of your 
view, you urge (1) that, unlike the circumstances appearing in that 
decision, the attorneys for the Bonneville Power Administration par- 
ticipate, under the provisions of section 12 of the Bonneville Act, in 
Bonneville condemnation proceedings and that the conduct of such 
proceedings is a joint duty and responsibility of the Department of 
Justice and the Bonneviile Power Administration; and (2) that the 
condemnation proceedings are brought under the declaration of tak- 
ing procedure provided by the act of February 26, 1931, 46 Stat. 1422, 
under which title to the property vests in the United States when 
the declaration of taking is filed. 

Section 2 (c) of the Bonneville Act, 50 Stat. 782, authorizes the 
Administrator of the Bonneville Power Administration, in the name 
of the United States, to acquire by, among other methods of ac- 
quisition, condemnation such real and personal property, or any in- 
terest therein, as the Administrator finds necessary or appropriate 
to carry out the provisions of the act, and section 2 (d) empowers 
the Administrator to acquire any property or property rights, which 
in his opinion are necessary to carry out the purposes of the act, by 
the exercise of the right of eminent domain and to institute con- 
demnation proceedings therefor in the same manner as is provided 
by law for the condemnation of real estate. Section 12 of the act, 
50 Stat. 736, referred to in your letter, provides: 

The administrator may, in the name of the United States, under the super- 
vision of the Attorney General, bring such suits at law or in equity as in his 
judgment may be necessary to carry out the purposes of this act; and he shall 
be represented in the prosecution and defense of all litigation affecting the 
status or operation of Bonneville project by the United States attorneys for 
the districts, respectively, in which such litigation may arise, or by such at- 
torney or attorneys as the Attorney General may designate as authorized by 
law, in conjunction with the regularly employed attorneys of the administrator. 
Also, the appropriation for the Bonneville project for the current 
fiscal year (Public Law No. 136, approved June 28, 1941, 55 Stat. 
808), provides in part: 

For all expenses necessary to enable the Bonneville Power Administrator to 
exercise and perform the powers and duties imposed upon him by the act “To 
authorize the completion, maintenance, and operation of the Bonneville project, 


= ars and for other purposes,” approved August 20, 1937 (50 Stat. 
1 ‘ * + 
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It thus appears that the Administrator of the Bonneville Power 
Administration is authorized to acquire rea] estate or any interest 
therein for the purposes of the act by condemnation and that, unlike 
the handling of usual condemnation cases where the duty and re- 
sponsibility of instituting and prosecuting them are ordinarily upon 
the Department of Justice after the matter has been placed in the 
hands of that Department by the acquiring agency, condemnation 
proceedings for the acquisition of property for the Bonneville project 
appear to be for handling jointly by the Department of Justice and 
the Bonneville Power Administration. Under such circumstances, 
the cost of abstracts of title required and obtained for use in con- 
nection with such condemnation proceedings properly may be re- 
garded as expenses chargeable to the appropriation of the acquiring 
agency rather than under the usual rule as stated in 8 Comp. Gen. 
308, to appropriations of the Department of Justice. Accordingly, 
the appropriation for the Bonneville Power Administration may be 
regarded as available for the payment of the cost of such abstracts 
of title to which you refer notwithstanding one of the uses for which 
they may be required and obtained is in connection with such con- 
demnation proceedings. 

As to the suggestion in the penultimate paragraph of your letter 
that, regardless of the conclusion reached with respect to the specific 
question you submit the decision in 8 Comp. Gen. 308, insofar as it 
holds that abstracts required and obtained for use in condemnation 
proceedings are to be regarded as part of the expenses of the pro- 
ceedings and chargeable to the appropriations made for the Depart- 
ment of Justice rather than to those of the acquiring agency, be 
reconsidered in the light of the provision of section 355, Revised 
Statutes, to the effect that the head of an acquiring agency shall 
procure any evidence of title which the Attorney General shall deem 
necessary and that the expenses of procuring the same shall be 
charged to the acquiring agency, it may be said that no reason is 
apparent to me at this time why the rule should be changed. ‘The 
provision referred to, as now contained in said section 355, as amended 
and reenacted by the act of October 9, 1940, 54 Stat. 1083, is as follows: 

The head or other authorized officer of any department, independent estab- 
lishment, or agency, shall procure any evidence of title which the Attorney 
General may deem necessary, and the expenses of procurement, except where 
otherwise authorized by law or provided by contract, may be paid out of the 
appropriations for the acquisition of land or out of the appropriations made for 
the contingencies of the acquiring department, independent establishment, or 
agency. 

A comparable, though less comprehensive, provision was contained 
in section 355, Revised Statutes, as the latter existed at the time of 
the decision in 8 Comp. Gen. 308. There is nothing in such provision 
as it now appears in the law or in the act of February 26, 1931, 46 
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Stat. 1422, which would require or warrant that there be altered or 
modified the long established rule that abstracts necessitated by and 
obtained for use in connection with condemnation proceedings are 
to be regarded as expenses of such proceedings and paid from such 
appropriation of the Department of Justice as may be available 
therefor. 


(B-23199) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
PERSONAL SERVICE EMPLOYMENT AUTHORITY 


Where work can be performed by a department or agency with its own funds 
and facilities as well as it could be performed by another department or 
agency, funds may not legally be transferred under authority of section 
601 of the act of June 30, 1932, to such other department or agency merely 
for the purpose of avoiding restrictions imposed upon the transferring 
agency in the employment of personnel. 

Where the Bureau of the Census, by reason of its equipment, specially trained 
personnel and exclusive possession of certain statistical data, is equipped 
to perform for another agency statistical work for which the funds of the 
latter agency would be available if the work were performed by it, em- 
ployees of the said Bureau who are compensated without regard to the 
Classification Act may be used in performance of the work—whether the 
work be done on a reimbursement or advance-of-funds basis—even though 
the appropriations from which the funds are to be transferred in payment 
for the work require that employees of the transferring agency be paid 
in accordance with the Classification Act. 21 Comp. Gen. 254; 18 id. 489; 
17 id. 900; 16 id. 3, distinguished. 


Comptroller General Warren to the Secretary of Commerce, February 4, 1942: 


I have your letter of January 17, 1942, as follows: 


The Bureau of the Census has been called on from time to time during the 
past eight months to prepare from its records and furnish certain special and 
varied statistical information to several of the National Defense Agencies of 
the Federal Government. These necessary data can be obtained only with the 
use of the Bureau's files and records and are essential for the proper advance 
Planning of many vital phases of the National Defense program and their 
successful execution. 

The work completed, as well as that in progress, has been done with funds 
of the Bureau of the Census on a reimbursable basis and the personnel engaged 
on it were employees under Civil Service but not subject to the Classification 
Act, 1923, as amended. 

A statement of the jobs in process and those contemplated in the near future, 
showing the agencies affected and the amounts made available, is attached. 

The demands for additional data of a technical and specialized character 
have increased to such an extent that it will not be possible for the Bureau 
to continue to comply with them on the present basis as the limited amount of 
funds available in the Bureau’s appropriation will not permit it to finance these 
special operations on a reimbursable basis, for which it has to wait for several 
months before receiving payment, and carry on its regular work. 

The National Defense Agencies requesting the various data from the Bureau 
of the Census are willing to provide in advance funds from-which the esti- 
mated cost of the work to be done can be paid. However, the use of working 
funds to finance the operations presents a problem which involves the personnel 
to be used on the assignments. It is understood that the appropriations from 
which the advance funds would be provided limit the payment of salaries to 
employees classified under the Classification Act, 1923, as amended. During the 
Sixteenth Decennial Census period all the Departmental employees of the Bureau 
are under Civil Service but only a relatively small proportion of them are classi- 
fied under the Classification Act, 1923, as amended. Because of the fact that 
the Bureau is now engaged in editing, compiling, and publishing the results 
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of the Sixteenth Decennial Census, the largest statistical enterprise ever undér- 
taken, it is not practicable for the Bureau to dispose its personnel so that only 
employees classified under the Classification Act, 1923, as amended, will be 
used on the work done for the National Defense Agencies. 

It is absolutely essential that the National Defense effort shall not be delayed 
or hampered by the lack of necessary statistical data and the Bureau of the 
Census is ready and willing to furnish all information in its possession to the 
agencies requesting it provided the funds are available to finance the estimated 
cost of the work. You are requested, therefore, to advise me whether working 
funds established out of appropriations that require Civil Service employees to 
be classified under the Classification Act, 1923, as amended, can be used during 
the present national emergency to pay the salaries at per diem rates of Civil 
Service Departmental employees who are not subject to the Classification Act, 
1923, as amended. 


The services which the Bureau of the Census has been called upon 
to furnish, as shown by the statements attached to your letter, include 
the coding, tabulating, calculating, editing, and preparing of vari- 
ous mailing lists, questionnaires and surveys for the Selective Serv- 
ice System; the War Department, Office of the Quartermaster Gen- 
eral; the Department of Justice, Bureau of Immigration and 
Naturalization; and various agencies established within the Office 
for Emergency Management. The estimated cost of the services 
which the Bureau is now rendering, and those listed as contemplated 
in the immediate future, is shown as more than 314 million dollars, 
of which more than 3 million dollars would be paid from funds trans- 
ferred to the Bureau by the Office for Emergency Management. 

In the absence of special statutory provisions, the performance of 
services by one Government department for another is governed by 
the general provisions of section 7 of the act of May 21, 1920, 41 
Stat. 613, as amended by section 601 of the act of June 30, 1982, 
47 Stat. 417, 31 U. S. C. 686. The amended section, insofar as here 

material, provides: 

(a) Any executive department or independent establishment of the Govern- 
ment, or any bureau or office thereof, if funds- are available therefor and if 
it is determined by the head of such executive department, establishment, bureau, 
or office to be in the interest of the Government so to do, may place orders 
with any other such department, establishment, bureau, or office for materials, 
supplies, equipment, work, or services, of any kind that such requisitioned 
Federal agency may be in a position to supply or equipped to render, and shall 
pay promptly by check to such Federal agency as may be requisitioned, upon 
its written request, either in advance or upon the furnishing or performance 
thereof, all or part of the estimated or actual cost thereof as determined by such 
department, establishment, bureau, or office as may be requisitioned; but proper 
adjustments on the basis of the actual cost of the materials, supplies, or 
equipment furnished, or work or services performed, paid for in advance, shall 
be made as may be agreed upon by the departments, establishments, bureaus, 
or offices concerned: Provided, however, That if such work or services can be as 
conveniently or more cheaply performed by private agencies such work shall be 
let by competitive bids to such private agencies. Bills rendered, or requests for 
advance payments made, pursuant to any such order, shall not be subject to audit 
or certification in advance of payment. 

The Second Deficiency Appropriation Act, 1941, Public Law 150, 
approved July 3, 1941, 55 Stat. 543, appropriated $36,500,000 for 
all expenses necessary, in the discretion of the President, to enable 
the Office for Emergency Management, and subordinate or related 
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bodies in the work of national defense, to carry out certain functions 
and activities identified in the act. Insofar as here material, the act 
contained the following language: 

* * * not to exceed $100,000 for temporary employment of persons by con- 

tract or otherwise without regard to the civil-service laws or the Classification 
Act of 1923, as amended; * 
The Second Supplemental National Defense Appropriation Act, 1941, 
Public Law 282, approved October 28, 1941, 55 Stat. 747, and the 
Third Supplemental National Defense Appropriation Act, 1942, Pub- 
lic Law 353, approved December 17, 1941, 55 Stat. 818, appropriated 
additional funds for the Office for Emergency Management. With 
certain exceptions not here material, such additional funds were made 
available “subject to the provisions and limitations” made applicable 
to the appropriation for the Office for Emergency Management as 
contained in Public Law 150, supra. 

Where work can be performed by a department or agency with 
its own funds and its own facilities as well as it could be performed 
by another department or agency, funds could not legally be trans- 
ferred to such other department or agency merely for the purpose 
of avoiding restrictions imposed upon the transferring agency in the 
employment of personnel. However, it is apparent from the descrip- 
tion of the projects here involved that their execution will require 
services of a type for which the employees of the Bureau of the 
Census, by reason of their training for the regular work of the 
Bureau, are especially qualified. Also, it is understood the equip- 
ment used by the Bureau in the performance of its normal func- 
tions would be used in the rendition of the services here involved. 
Furthermore, it appears that much, if not all, of the work here 
contemplated would be based upon statistical data, already obtained 
by the Bureau, which is not available elsewhere. 

Under the circumstances here present, where the necessity for 
performance of services by another agency is clearly demonstrated, 
the transferred appropriation would appear to be available, under 
the above-quoted provisions of the act of May 21, 1920, as amended, 
for performance of the services in accordance with the employment 
authority vested in the agency to which the appropriation is trans- 
ferred, and such has been the view heretofore adopted by the ac- 
counting officers. See 15 Comp, Gen. 154, 155, to the effect that 
the question whether the Classification Act shall govern the salary 
rates of employees paid from funds properly transferred under the 
provisions of said act is to be determined by the laws applicable 
to the agency receiving the funds, rather than by those relating to 
the transferring agency. 

There have not been overlooked, in this connection, certain deci- 
sions to the effect that funds transferred under the act of May 21, 
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1920, as amended, supra, remain subject to the limitations and restric- 
tions fixed by the appropriation from which they are transferred. 
See 21 Comp. Gen. 254; 18 id. 489; 17 id. 900; 16 id. 3. However, 
such decisions involved cases in which it was sought to employ 
transferred funds for purposes for which the funds would not have 
been available in the transferring agency; or where it was sought 
to use transferred funds to employ personal services when such serv- 
ices could not have been employed (regardless of the method of 
appointment or the rates of pay) by the transferring agency; or 
where the transferred funds were directly subject to restrictions 
regarding the amount expendable therefrom for passenger-carrying 
automobiles, or for procurements without advertising, etc. What 
is involved in the instant matter is essentially different, being the 
accomplishment of certain objects for which the funds of the transfer- 
ring agency are available and which the agency to which the transfer 
is made is equipped to accomplish by the use of personnel and 
equipment it already has or is otherwise authorized to procure. 
Under such circumstances, the charge to be made by the performing 
agency against the funds of the agency desiring the services—whether 
under a reimbursement or advance-of-funds precedure—should be 
on the basis of the rates of compensation which the performing 
agency is otherwise authorized by law to pay to its personnel used in 
the performance of the services. 

I have to advise, therefore, that the Bureau of the Census may 
accept transfers of funds from the above-cited appropriations for 
the Office for Emergency Management for services rendered to that 
office, notwithstanding such funds will be used by the Bureau to 
pay employees at rates other than those fixed by the Classification 

Act. 

What is said here with respect to the appropriations for the 
Office for Emergency Management applies equally to the appro- 
priations for the other agencies mentioned above, assuming that 
the appropriations of those agencies are otherwise available, for 
the performance within such other agencies, of the services to be 
rendered by the Bureau. 


(B-23189) 


RENTAL AND QUARTERS ALLOWANCE—NAVY OFFICERS AND EN- 
LISTED MEN—DEPENDENTS EVACUATED FROM OR NOT PERMITTED 
TO GO TO OVERSEAS STATIONS 


Where dependents of officers and enlisted men of the Navy were ordered 
evacuated from overseas stations for a cause which has been legislatively 
recognized as sufficient to justify their evacuation—as distinguished from 
a mere departmental conclusion that such was required “for the convenience 
of the Government”—otherwise proper payments of rental allowance or 
money allowance for quarters, as the case may be, for dependents are 
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authorized, so long as the cause for evacuation continues to exist, from 
the date subsequent to December 20, 1941, the date of a general evacuation 
order, that the dependents were required to vacate public quarters, provided 
existing assignments of public quarters for dependents are terminated. 

Where officers and enlisted men of the Navy are not permitted to have their 
dependents accompany them to overseas stations for a cause which has 
been legislatively recognized as justifying evacuation of dependents from 
such stations—as distinguished from a mere departmental conclusion that 
such is required for the “convenience of the Government”—otherwise proper 
payments of rental allowance or money allowance for quarters, as the case 
may be, for dependents are authorized, so long as such cause continues to 
exist, from the date subsequent to December 20, 1941, the date of a general 
departmental order directing the evacuation of dependents from overseas 
stations, that the officer or enlisted man arrived at his overseas station, 
provided public quarters are not in fact occupied by dependents after that 
date. 


Assistant Comptroller General Elliott to the Secretary of the Navy, February 5, 
1942: 


There has been received your letter of January 16, 1942, requesting 
decision on certain questions presented in a letter of January 5, 1942, 
from the Bureau of Supplies and Accounts, as follows: 


Subject: Credit of rental allowance and money allowance for quarters for de- 
pendents in case of officers on shore duty outside the continental limits of 
the United States. 

Reference : 

(a) Section 6 of the Act of June 10, 1922, as amended by the Act of 
May 31, 1924. 

(b) Act of October 17, 1940 (54 Stat. 1205). 

(c) Article 1819 (4) U. S. Navy Regulations. 

(d) Decision of the Comptroller General B-15889 dated May 2, 1941 [20 
Comp. Gen. 720]. 

(e) SecNav despatch 201642 December. 

Enclosure: (A) Copy of AlNav 36. 

1. The Secretary of the Navy on December 20, 1941, sent the following des- 
patch to the Commandants, Tenth, Thirteenth, Fourteenth, and Fifteenth Naval 
Districts, The Governor of Samoa, and the Commanding Officers of the Naval 
Operating Bases, Bermuda and Argentia: 

“201642 December Evacuation directed as soon as transportation is available 
all dependents personnel naval establishment including Coast Guard located 
outside continental limits United States including Canal Zone and Alaska method 
procedure outlined in AlNav 36.” 

2. The Comptroller General in decision of May 2, 1941, considered the question 
of whether officers and enlisted men whose dependents were evacuated by 
administrative order from the Asiatic Station were entitled to rental allowance 
and money allowance for quarters, respectively, even though the officers and 
enlisted men themselves were assigned and occupied public quarters. In this 
decision the Comptroller General ruled that payments of the allowances for 
dependents could be made subject to the conditions set forth therein. 

3. In view of the general evacuation order contained in despatch of December 
20, 1941, and also that dependents of officers and enlisted men ordered to 
stations outside the continental limits of the United States are not permitted 
to take their dependents with them, it is requested that a decision be obtained 
from the Comptroller Genera] on the following questions: 

(a) Will officers occupying government quarters whose dependents are evacu- 
ated from overseas stations for the convenience of the Government be entitled to 
rental allowance? If so, during what period will this allowance be payable? 

(b) Will enlisted men of the first three pay grades occupying government 
quarters whose dependents are evacuated from overseas stations for the con- 
venience. of the Government be entitled to money allowance for quarters for 
dependents? If so, during what period will this allowance be payable? 

(c) If the answer to (a) or (b) be in the negative is new legislation necessary 
in order to make the individuals eligible for the payment of rental and quarters 





754 DECISIONS OF THE COMPTROLLER GENERAL 


allowance for dependents in such cases, or can this be accomplished by a change in 
Navy Regulations? 

(a) Will officers with dependents, ordered to shore duty outside the conti- 
nental limits of the United States, whose dependents are prohibited by administra- 
tive orders from accompanying the officers be entitled to rental allowance while 
occupying government quarters? If so, during what periods will this allowance 
be payable? 

e) Will enlisted men of the first three pay grades ordered to shore duty 
outside the continental limits of the United States, whose dependents are pro- 
hibited by administrative orders from accompanying the men, be entitled to 
money allowance for quarters for dependents as authorized in the Act of 
October 17, 1940, even though quarters would be available at the duty station 
for the dependents? If so, during what period will this allowance be payable? 

The Naval Appropriation Act, 1942, 55 Stat. 151, 161, contains 
a provision as follows: 

* * * ‘That during the fiscal year 1942 the dependents and household effects 
of such personnel of the Naval Establishment on duty at stations outside the 
continental limits of the United States, and in Alaska, as may be determined 
upon by the Secretary of the Navy, may, prior to the issuance of orders for 
the relief of such personnel from their stations, be moved (including packing 
and unpacking of household effects) to such locations in continental United 
States as may be selected by the Secretary of the Navy, by the use of either 
Government or commercial means of transportation, and later from such 
locations to the duty stations to which such personnel may be ordered, and 


current appropriations of the Naval Establishment available for travel and trans- 
portation may be used for this purpose. 


A similar provision with respect to the fiscal year 1941 appears 
in the Fifth Supplemental National Defense Appropriation Act, 
1941, 55 Stat. 123, 129. Under these statutory provisions the depend- 
ents and household effects of naval personnel on duty at stations 
outside the continental limits of the United States may be returned 
to the continental United States at Government expense during the 
fiscal years specified, even though the officer or enlisted man may be 
- continued on duty at his overseas station, and notwithstanding that 
the basic permanent statutory provisions for transportation of de- 
pendents and household effects authorize such transportation only 
upon permanent change of station of the officer or man involved. 
Thus there is indicated a recognition by the Congress of the probable 
need for requiring that the dependents of naval personnel return to 
the continental United States during the existing national emergency. 
In view of this legislative recognition of the probable need for evacu- 
ating dependents from overseas stations and the discretion vested in 
the Secretary of the Navy by the cited provisions of the appropriation 
acts, the order to the effect that all dependents of personnel of the 
Naval Establishment outside continental United States be returned to 
the United States was authorized. It should be emphasized that pay- 
ment of rental allowance, or the money allowance for quarters, for 
dependents may not be made merely because the dependents are 
evacuated from overseas stations on a departmental conclusion that 
it is for the convenience of the Government. However, since the 
removal of dependents from overseas stations was required by the 
Secretary of the Navy for a cause recognized by the Congress as 
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sufficient to justify their removal, it may be considered that while the 
cause for removal continues to exist there are no public quarters 
available for dependents at overseas stations, provided all assignments 
to public quarters for dependents at such stations are terminated. 

Accordingly, the five questions in the Bureau of Supplies and 
Accounts letter, supra, are answered as follows: 

Question (a) 

Officers occupying Government quarters at overseas stations whose 
dependents are evacuated from such stations under the conditions 
specified above may be paid rental allowance as officers with de- 
pendents under the terms of section 6 of the act of June 10, 1922, 
as amended, 37 U. S. C. 10, from the date the dependents were re- 
quired to vacate public quarters subsequent to December 20, 1941, 
the date of the evacuation order, providing existing assignments of 
public quarters for dependents are terminated. 

Question (b) 

Other requirements being met, enlisted men of the first three pay 
grades with dependents may be paid the money allowance in lieu 
of quarters for dependents as authorized by the act of October 17, 
1940, 54 Stat. 1205, and the executive regulations issued thereunder, 
from the date their dependents are required to vacate public quarters 
at overesas stations subsequent to December 20, 1941, under the con- 
ditions specified above. 

Question (c) 


In view of the answers to questions (a) and (b) no answer to this 
question appears to be necessary. 


Question (d) 

If the dependents of an officer are not permitted to accompany 
him to his shore station outside the continental limits of the United 
States because of the conditions and the determination specified 
above, the officer may be paid rental allowance provided for an officer 
with dependents, other conditions being met, from the date of his 
arrival at his shore station overseas subsequent to December 20, 1941, 


provided his dependents have not in fact occupied public quarters 
after that date. 


Question (e) 

If an enlisted man of the first three pay grades is not permitted 
to have his dependents accompany him to his shore station outside 
the continental limits of the United States because of the conditions 
and the determination specified above, as stated above the quarters 
are not in fact available for the dependents and he may be paid the 
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money allowance for quarters for dependents authorized by the act 
of October 17, 1940, 54 Stat. 1205, and the executive regulations 
issued thereunder, other conditions being met. The allowance would 
be payable from the date of the man’s arrival at his assigned station 
uverseas subsequent to December 20, 1941, provided public quarters 
were not in fact occupied by his dependents after that date. 


(B-19904) 
PAY—ADDITIONAL—OVER 12 MONTHS’ SERVICE 


In determining whether enlisted members of the Naval Reserve, including Fleet 
Reservists, are entitled to the $10 additional pay authorized by section 8 
of the Service Extension Act of 1941 for each month of service in excess 
of 12, there may not be counted active service as reservists prior to Public 
Resolution No. 96 of August 27, 1940, nor any enlisted service in the 
Regular Navy even though in some cases they may have been receiving 
the additional pay as enlisted men of the Regular Navy prior to becoming 
members of the Reserve. 

An enlisted man of the Regular Navy may count prior active service in the 
Naval Reserve in determining whether he has had 12 months’ service within 
the meaning of section 8 of the Service Extension Act of 1941, authorizing 
$10 additional pay for each month of service in excess of 12. 


Assistant Comptroller General Elliott to the Secretary of the Navy, February 6, 
1942: 


" ‘There has been considered your letter of January 15, 1942, request- 


ing decision on certain questions presented in a letter of the Bureau 
of Supplies and Accounts, dated January 10, 1942, as follows: 


To: The Secretary of the Navy. 
Subject : $10.00 per month additional pay authorized by Public Law 213 approved 

August 18, 1941. 

Reference : 
(a) Section 8 of Public Law 213, 77th Congress, approved August 18, 1941. 
(b) Article H-9202, Bureau of Navigation Manual. 
(ec) Decision of the Comptroller General, B-19904, dated October 29, 1941 
[21 Comp. Gen. 392]. 

1. The Comptroller General in decision of October 29, 1941, held that enlisted 
men of the Naval Reserve, including members transferred thereto following com- 
pletion of 16 or 20 years’ service in the Navy, when on active duty are entitled 
to the $10.00 per month additional pay under the same conditions as enlisted 
men of the Regular Navy except that active duty performed prior to August 27, 
1940 may not be included in determining date of completion of 12 months’ net 
service. 

2. Under the authority contained in section 5 of the Naval Reserve Act of 
1988 any member of the Naval Reserve, including those on the honorary retired 
list created by section 309 of that act, or who may have been retired, may be 
ordered to active duty by the Secretary of the Navy in time of war or when in 
the opinion of the President a national emergency exists and such men may be 
required to perform active duty throughout the war or until the national 
emergency ceases to exist. The President of the United States in Executive 
Order No. 8245, September 8, 1939, proclaimed a national emergency and stated 
therein: 

“The Secretary of the Navy is authorized in his discretion to order to active 
duty * * * such transferred members of the Fleet Reserve and the Marine 
Corps Fleet Reserve as he may deem necessary. 

“The Secretary of the Navy is also authorized to order to active duty such 
* * * men of the Naval Reserve and Marine Corps Reserve other than trans- 
ferred members of the Fleet Reserve and the Fleet Marine Corps Reserve includ- 
ing aviation cadets as he may deem necessary and as agree voluntarily to serve.” 

The authority for the general employment of the National Guard and the Army 
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Reserve on active duty was conferred on the President by Public Resolution No. 
96 dated August 27, 1940 (54 Stat. 858). 

8. The application of the general rule that enlisted men of the Naval Reserve 
may not count active service performed prior to August 27, 1940, in determining 
date of completion of 12 months’ net service will result in a hardship on members 
of the Fleet Reserve transferred thereto after 16 or 20 years’ service and con- 
tinued on active duty without interruption of service. This question involves 
such men transferred both prior and subsequent to August 18, 1941, and in this 
connection it will be noted that the Comptroller General held in decision of 
October 29, 1941, that after an enlisted man has become entitled to the $10.00 
per month increase he is entitled to continue to receive the increase during the 
period specified in the statute, so long as other conditions remain the same, 
without regard to whether his service during such period is performed under more 
than one enlistment. 

4. Since the issuance of administrative instructions relative to the credit of 
$10 per month additional pay, numerous inquiries have been received relative to 
the propriety of including active service in a given active service status for 
the purpose of initial qualification for the additional pay or for the purpose of 
continuing credits of the additional pay upon change of active service status. 
The main points raised are whether active service aggregating one year or more 
rendered in two capacities (Naval Reserve and Regular Navy) may be counted 
in determining date of completion of 12 months’ service or whether the enlisted 
man is required to qualify anew by rendering service of one year in the particular 
branch of the service in which enlisted, regardless of the fact that qualifying 
active service of one year or less may have been rendered in a former enlistment 
in another branch of the service. It is requested that a decision be obtained 
from the Comptroller General on the following questions: 

1. Whether enlisted men of the Naval Reserve, including members of the Fleet 
Reserve, may count, in determining date of completion of 12 months’ net service, 
active duty since September 8, 1939, if called to active duty pursuant to Executive 
Order No. 8245? 

2. Whether enlisted men of the Fleet Reserve transferred thereto prior to 
August 18, 1941, after completion of 16 or 20 years’ service, who remained on 
continuous active duty from date of transfer are entitled to $10.00 per month 
additional pay from August 19, 1941? 

8. Whether enlisted men of the Fleet Reserve transferred thereto subsequent 
to August 18, 1941, following completion of 16 or 20 years’ service, and who were 
in receipt of the $10.00 per month additional pay, are entitled to the additional 
pay from date of transfer if retained on active duty? 

4. Whether an enlisted man of the Regular Navy transferred to the Fleet 
Reserve on August 14, 1941, following completion of 16 years’ service, 
released from active duty the same date, recalled to active duty on September 
10, 1941, is entitled to additional pay of $10.00 per month from date of recall 
to active duty. 

5. Whether an enlisted man discharged from the Regular Navy after August 
27, 1940, following completion of 4 years’ service, who enlisted in the Naval 
Reserve on the date following discharge, is entitled to the additional pay effective 
August 19, 1941, by reason of continuity of service? 

6. Whether a member of the Naval Reserve who was called to active duty 
August 8, 1939, discharged from the Naval Reserve on January 6, 1942 (expira- 
tion of enlistment), enlisted in the Regular Navy on January 7, 1942, is entitled 
to the additional pay effective on date of enlistment by reason of continuity of 
service? 

7. Whether a man enlisted in the Naval Reserve after August 27, 1940, im- 
mediately following completion of more than one year’s service in the Regular 
Navy, and who remained continuously on active duty from date of enlistment 
is entitled to the $10 per month additional pay effective August 19, 1941. 


It is assumed that the questions propounded represent actual cases 
which have occurred or may occur, and are not merely the formulation 
of questions which possibly could but probably will not arise. 

Section 8 of the Service Extension Act of 1941 (Public Law 213, 
approved August 18, 1941), 55 Stat. 627, is as follows: 


Sec. 8. (a) Any person inducted into the land or naval forces of the United 
States for active training and service, under section 3 (b) of the Selective Training 
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and Service Act of 1940, shall, in addition to the amounts otherwise payable to 
such person with respect to such training and service, be entitled to receive the 
sum of $10 for each month of such training and service in excess of twelve. The 
provisions of this section shall also apply (1) to any enlisted personnel of the 
National Guard of the United States or of any other reserve component of the 
Army of the United States ordered into the active military service under the 
authority of Public Resolution Numbered 96, approved August 27, 1940, or 
section 37a of the National Defense Act of 1916, as amended, for any such service 
so rendered by any such personnel in excess of twelve months, and (2) to any 
enlisted personnel of the Regular Army for each month of military service 
rendered by him after the date of enactment of this joint resolution, and after 
his total military service (rendered before or after such date) exceeds twelve 
months. 


(b) The provisions of this section shall be applicable only during the period of 
the unlimited emergency declared by the President on May 27, 1941. 


This act was entitled “Joint Resolution to Extend the period of 
service of persons in the military service.” Theretofore, by the act 
of September 16, 1940, Public, No. 783, 54 Stat. 885, provision had been 
made for the selection for service of persons within ages therein de- 
fined and section 3 (b) thereof provided for service for 12 consecutive 
months. The act of August 18, 1941, extended the period of service 
subject to the conditions therein named for an additional period of 
18 months and apparently because of this extension it was provided in 
section 8, as above, for an additional payment of $10 per month after 
12 months’ service, which had formerly been required. By Joint Reso- 
lution No. 96 of August 27, 1940, 54 Stat. 858, provision had been made 
for bringing into the service of the United States the National Guard 
and the reserve components of the Army, and the provision for addi- 
tional payment in section 8 of the Service Extension Act was specifi- 
cally extended to members of the National Guard and the reserve 
components of the Army under the conditions therein specified. It 
will be observed that as to members of the National Guard and of the 

reserve components of the Army no additional payment was authorized 
- based upon prior service in the Regular Army; it was only after 12 
months’ service rendered under the terms of Public Resolution No. 96 
of August 27, 1940, and as to selectees, only service under the Selective 
Service Act of 1940, that was authorized to be counted. As hereinafter 
shown the provision for additional pay was applicable to the Navy 
under the assimilating statute cited, and by the questions now presented 
it is apparently the desire of the Navy Department to extend this in- 
crease in pay, based on periods of service by members of the reserve 
components of the Navy prior to August 27, 1940, when no selectee or 
member of the reserve component of the Army under the act could 
count service prior to August 27, 1940, for this purpose. 

The last sentence of section 12 (a) of the Selective Training and 
Service Act of 1940 (approved September 16, 1940), 54 Stat. 895, 
is as follows: 


* ¢ 


* Enlisted men of the Navy shall be entitled to receive at least the 
same pay and allowances as are provided for enlisted men in similar grades 
in the Army and Marine Corps. 
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Section 7 of the Naval Reserve Act of 1938, 52 Stat. 1176, 
provides that: 





* * * enlisted men of the Naval Reserve, including those on the honorary 
retired list, or who may have been retired, when employed on active duty 
or on training duty with pay or when employed in authorized travel to and 
from such duty, shall receive the same pay and allowances as received by 
* * * enlisted men of the Regular Navy of the same rank, grade, or rating, 
and of the same length of service * * *. 

In 21 Comp. Gen. 392, in answer to question (d), it was held that 
only active service after August 27, 1940, may be counted by en- 
listed members of the Naval and Marine Corps Reserve for the 
purpose of computing the service prerequisite to the additional 
payment of $10 per month. The reason for so holding was 
explained as follows: 

As the assimilation is to pay provided for the Army, and as enlisted mem- 

bers of the National Guard or enlisted members of the reserve components 
of the Army ordered into the service of the United States under the terms 
of Public Resolution 96, of August 27, 1940, are included, only service after 
such date may be counted by them. It seems obvious that enlisted members 
of the Naval or Marine Corps Reserve may not count by assimilation active 
service prior to August 27, 1940, which enlisted members of the reserve 
components of the Army may not count. * * * 
This reasoning is adhered to, and, accordingly, in answer to your 
first question, you are advised that only active duty subsequent to 
August 27, 1940, may be counted by enlisted men of the Naval 
Reserve, including members of the Fleet Reserve, in determining 
whether they have had 12 months’ service within the meaning of 
section 8, supra. 

In 21 Comp. Gen. 392, it was pointed out that section 8 of the 
Service Extension Act of 1941 provides different conditions with 
respect to payment of the additional $10 per month to members of 
reserve components of the Army than the conditions provided with 
respect to payment of the $10 per month to enlisted men of the 
Regular Army. This distinction was explained in the following 
language: 

To paraphrase the statute in this connection, it provides that each enlisted 
member of the Regular Army is entitled to $10 per month, in addition to 
amounts otherwise payable, for each month of military service rendered by him 
after August 18, 1941, and after his total military service (rendered before 
or after such date) exceeds 12 months. The distinction between this provision 
for members of the Regular Army and the provision for the reserve com- 
ponents of the Army is apparent. The provision respecting personnel ordered 
into active military service under the provisions of Public Resolution No. 96, 
ete., refers to “any such service so rendered by any such personnel in excess 
of 12 months,” while the provision regarding the enlisted personnel of the 


Regular Army refers to service rendered after August 18, 1941, and after the 


individual’s total military service (rendered before or after such date) exceeds 
12 months. 


See, also, 21 Comp. Gen. 365. 


If enlisted men of the reserve components of the Navy—whether 


they be members of the Fleet Reserve or members of some other 
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branch of the Naval Reserve—were authorized to count prior Regu- 
lar Navy service in computing service under section 8, they would 
then be in a better position under that section than enlisted per- 
sonnel of the National Guard of the United States and other reserve 
components of the Army of the United States to whom section 8 is 
made applicable by its express terms. In other words, by assimila- 
tion to the Army under the broad terms of section 12 (a) of the 
Selective Training and Service Act of 1940, they would be more 
favorably situated with respect to the additional payment than 
would members of the reserve components of the Army who may 
not count prior Regular Army service in computing the 12 months’ 
prior service upon which the right to the additional monthly pay- 
ment is conditioned. 21 Comp. Gen. 365. 

The fact that an enlisted man of the Regular Navy may be trans- 
ferred to the Fleet Reserve and may be in an active duty status as a 
reservist from the moment of transfer does not make the rules with 
respect to reservists inapplicable to him after the transfer. The 
men contemplated by your second question were members of the Fleet 
Reserve on active duty on the date of approval of the Service Ex- 
tension Act of 1941, and payments to them under section 8 of the 
said act should be made only upon the conditions applicable to re- 
servists. Accordingly, they are not entitled to the $10 per month 
during the first 12 months of their active duty as reservists. 

The men contemplated by your third question were members of the 
Regular Navy on August 18, 1941, the date of approval of the Service 
Extension Act of 1941, and each of them on that day had had total 
naval service of more than 12 months. As members of the Regular 
Navy they were entitled to the additional payment at the rate of 
$10 per month on and after August 19, 1941, until their transfer to 
the Fleet Reserve. As members of the’ Fleet Reserve they became 
subject to all statutory conditions respecting the Fleet Reserve re- 
gardless of the provisions which governed their status before they 
became reservists. A member of the Fleet Reserve is entitled to the 
additional payment of $10 per month only for each month of active 
duty as a reservist in excess of 12 months. Your third question is 
answered accordingly. 

Your fourth, fifth, and seventh questions also may be answered 
by stating that an enlisted man of the Naval Reserve—whether he 
be a member of the Fleet Reserve or a member of some other branch 
of the Reserve—is entitled to the additional payment of $10 per 
month only for each month of active duty as a reservist in excess of 
12 months. 

In 21 Comp. Gen. 392, in answer to question (g), it was held that 
men with prior active service in the Naval Reserve who enlist in the 
Regular Navy may include their active duty as a reservist in de- 








' oe ie ot i 


| 








DECISIONS OF THE COMPTROLLER GENERAL 761 


terminating the date on which they complete the 12 months’ total naval 
service contemplated by section 8. Accordingly, if the man referred 
to in your sixth question had total naval service, including active 
duty as a reservist, in excess of 12 months on January 7, 1942, he is 
entitled to the additional payment at the rate of $10 per month as 
an enlisted man of the Regular Navy on and after January 7, 1942. 


(B-23081) 


SUBSISTENCE—AIR TRAVEL—MILITARY PERSONNEL 


Orders directing travel of military personnel by air should be made sufficiently 
specific, without disclosing confidential information, to permit a reasonably 
certain determination of their air travel status for purposes of payment 
of per diem in lieu of subsistence authorized by section 12 of the act of 
June 10, 1922, as amended, and the regulations issued pursuant thereto. 

Where orders to a substantial number of military personnel, not specifically 
designated as a military organization but functioning as such under a 
superior commander, direct air travel to participate in simulated combat 
activities, the air travel status of the personnel for purposes of payment 
of per diem in lieu of subsistence will be terminated by the directed duty, 
but where orders direct the travel of a limited number of personnel, 
not as a military organization or command, for temporary individual in- 
struction or for the purpose of testing equipment, their otherwise continuing 
air travel status will not be so terminated. 


Assistant Comptroller General Elliott to Lt. Col, A. C. Harden, United States 
Army, February 10, 1942: 


There has been received your letter of December 4, 1941, requesting 
decision whether payment is authorized to Second Lt. John B. Holst, 
Air Corps, United States Army, in the amount of $37.50, covering 
his claim for per diem for the period from 2:30 p. m., September 7, 
1941, to 4:25 p. m., September 13, 1941. You state that— 


The doubt in this case arises as the officer in question was on duty at 
Savannah, Georgia, for the purpose of receiving instructions relative to flights 
in connection with Pursuit Searchlight tests, and from the manner in which 
the order is written it is impossible for a disbursing officer to determine 
whether each officer had a special duty to perform as an individual, in which 
case payment would be governed by the Decision of the Comptroller General, 
B-18468, dated July 10, 1941, or whether the duty performed was specialized 
training under the direction of a superior and in connection with the study 
and solution of war problems, in which case payment would be governed by the 
Decision of the Comptroller General, B-20077, dated September 17, 1941. 


The orders in question, paragraph 1, Operations Orders No. 46, 
Headquarters Second Bombardment Group (H), Air Force Com- 
mand, Office of the Operations Officer, Langley Field, Va., dated 
September 7, 1941, direct travel by air as follows: 


1. In compliance with instructions contained in Letter, File 358, Head- 
quarters 2nd Bombardment Wing, AFCC, Office of the Wing Commander, Lang- 
ley Field, Virginia, August 11, 1941, Subject: “Searchlight Mission-Anti-Aircraft 
Artillery” to Commanding Officer, 2nd Bombardment Group (H), Langley Field, 
Virginia, the following personnel in airplane as indicated will proceed via the 
best available air route from Langley Field, Virginia, on or about September 7, 
1941, to Savannah, Georgia, for purpose of receiving instructions relative to 
flights in connection with Pursuant Searchlight test, and upon completion of 
this duty will return via the best available air route to tneir proper station, 
Langley Field, Virginia. 
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‘ 


B-18A Airplane A C No, 37-593 


2nd Lieut. CLINTON W. UHR, O-393164, Air Corps. 

2nd Lieut. CHARLES W. VAN EEUWEN, O-411742, Air Corps. 

S$/Set. FREDERICK JERNEJEC, 6898426, Hq & Hq Squadron, 2nd Bomb 
Group (H) AFCC. 

Pyt. 1cl. THEODORE S. ADAMCZYK, 6999349, Hq & Hq Squadron, 2nd Bomb 
Group (H) AFCC. 


B-18A Airplane A C No. 38-607 


2nd Lieut. THEODORE B. SWANSON, O-396331, Air Corps. 

2nd Lieut. CARL T. BUMGARNER, O-417180, Air Corps. 

Sgt. CARSON BUTLER, JR., 6387445, 96th Bomb Squadron, 2nd Bomb Group 
(H) AFCO. 

Pvt. icl. LESLIE T. FIGG, JR., 7024096, 96th Bomb Squadron, 2nd Bomb Group 
(H) AFCC. 


B-18A Airplane A CO No. 37-540 


2nd Lieut. JOHN B. HOLST, O-393132, Air Corps. 
1st Lieut. EUGENE D. ZADONTSEFF, O-250453, Air Corps. 
Sgt. RAYMOND GREGOR, 6995123, 49th Bomb Squadron, 2nd Bomb Group 

(H) AFCC. 

Pvt. 1cl. JAMES C. PAOUNOFFP, 6148891, 49th Bomb Squadron, 2nd Bomb Group 

(H) AF 

Corp. Walter H. Sherman, 6949156, 96th Bomb Squadron, 2nd Bomb Group 
(H), AFCC, is authorized to accompany this flight as passenger from Langley 
Field, Virginia, to Savannah, Georgia, and return, on a non per diem status. 

The travel directed is necessary in the military service. 

In lieu of subsistence a flat per ~t of six ($6.00) dollars is authorized for 
travel by air chargeable to FD1588 P 30-06 A 0310-02. 

Duties at Savannah, Georgia, being exceptional and requiring more than 
seventy-two (72) hours, a delay of six days thereat is authorized. 

The Finance Officer to whom the expense accounts are submitted as a con- 
sequence of this order will furnish the Commanding General, 1st Interceptor 
Command, Mitchel Field, New York, with a copy of each voucher, indicating 
the amounts obligated against the above procurement authority as prescribed 
in Paragraph 13, Army Regulations 35-1040, August 1, 1938, 


Section 12 of the act of June 10, 1922, 42 Stat. 631, as amended by 
section 1 of the act of March 2, 1931, 46 Stat. 1461, provides: 


* * * That for travel by air under competent orders on duty without 
troops, under regulations to be prescribed respectively by the heads of the 
departments concerned, members (including officers; warrant officers, contract 
surgeons, enlisted men, flying cadets, and members of the Nurse Corps) of 
the services mentioned in the title of this Act, * * * shall, in lieu of mileage 
or other travel allowance, be allowed and paid their actual and necessary 
traveling expenses not to exceed $8 per day, or, in lieu thereof, per diem allow- 
ance at rates not to exceed $6 per day. 


Paragraphs 3 and 4, Army Regulations 35-4820, August 4, 1987, as 
amended by War Department Circular No. 151, July 28, 1941, are 
as follows: 


3. Travel with and without troops defined and delivered.—a. With troops.— 
Traveling with troops will be regarded as covering all cases of travel included— 

(1) Under orders for movement, in whatever manner, of the officers’ appro- 
priate commands. 

(2) Under orders for movement of detachments, escorts, or stores, where the 
movement is made by marches or by transportation belonging to or especially 
hired for the purpose by the United States. 

(3) Under orders directing officers to accompany troops. 


(b) ae troops.—Traveling without troops will be regarded as covering 
cases of— 


= s * . * * * 
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(2) Travel by air under circumstances which render it impracticable to carry 
facilities for messing and sheltering. 
* . * 


* . « a 

4. Travel by air.—a. Defined—The term “travel by air” is defined as a 
journey in an aircraft made by orders of competent authority and requiring 
one or more landings away from the starting point. 

b. Continuous journey by air—The term “continuous journey by air” is de- 
fined as any journey made in an aircraft by orders of competent authority from 
and return to the place of initial departure or to other final destination speci- 
fied in the orders, which requires one or more landings, or stops, provided that 
the stop, except that due to necessary delay, in any one locality does not exceed 
72 hours; provided further, that where it has been determined in advance by 
the officer issuing the order and he has so stated in the order, that the duties 
assigned en route are exceptional and will probably require more than 72 hours 
for their performance, a delay of 30 days in a continuous journey by air may be 
authorized. See 11 Comp. Gen. 437. 

Orders directing travel by air should be made sufficiently specific 
that the status of the traveler may be determined with reasonable 
certainty, without disclosing confidential information. Under the 
orders here in question the officer clearly was in an air travel status 
while going to and returning from Savannah, Ga. By reason of the 
decisions cited by you, your doubt would appear to be whether this 
officer was participating in simulated warlike activities while at 
Savannah. The officer is commissioned in the Army to perform duty 
of a military character, and where the activities directed constitute 
actual warfare or simulated warfare he is not traveling but is per- 
forming the duties for which he is commissioned. 

The decision of July 10, 1941, B-18468, is to the effect that the direc- 
tion to travel by air to Kort Benning, Ga., for the purpose of 
participating in parachute tests thereat, was a special duty, under- 
stood to have been performed as an individual, and not under 
direction of a superior officer, and the case was distinguished from 
that of an officer assigned to duty with troops participating in 
maneuvers, as were the circumstances considered in A~75945, July 11, 
1936, B-9617, May 18, 1940, and B-15095, June 4, 1941, 20 Comp. Gen. 
856, cited therein. 

The decision of September 17, 1941, B-20077, also referred to by 
you is to the effect that the direction to two Air Corps officers and 22 
Air Corps enlisted men to proceed as a unit to Savannah Air Base 
“on temporary duty for the purpose of participating in the combined 
test to determine doctrine and methods for aviation support of 
ground troops,” was training under the direction of a superior, and 
was participation in simulated warlike activities. 

While it may not be practicable to establish a general rule appli- 
cable in all cases, if the orders direct the movement of a substantial 
number of officers or enlisted men, or both, not specifically designated 
as a military organization, but functioning as such under a superior 
commander to participate in simulated combat activities, whether 
designated as maneuvers or not, it must be regarded as equivalent 
to maneuvers. If, however, appropriate orders direct the travel of 
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a limited personnel, not as a military organization or command, for 
temporary individual instruction, or for the purpose of testing 
equipment, to the extent the travel status otherwise continues, it will 
not be terminated by the duty directed. 

The orders here in question direct the movement of a limited 
number of officers and enlisted men, “for purpose of receiving instruc- 
tions relative to flights in connection with Pursuit Searchlight test.” 

Individual instruction was contemplated to perfect those concerned 
in the performance of a duty of a specific character; the fact that 
such instruction would enable the individual to function to better 
advantage in the performance of his particular military duty in actual 
combat does not affect his travel status. In the absence of other 
evidence or knowledge of facts suggesting illegality or other irregular- 
ity in the issuance of the orders, you are advised that if otherwise 
correct payment is authorized on the voucher returned herewith. 


(B-23404) 
HOLIDAYS—COMPENSATION—PER DIEM EMPLOYEES 


Per diem employees, including unskilled laborers, who are appointed or em- 
ployed without limitation of time or other qualifying condition in their 
tenure or periods of work are, from the date of their appointment or 
employment, “regular employees of the Federal Government whose com- 
pensation is fixed at a rate per day” within the meaning of the holiday 
law of June 29, 1938, and, as such, are entitled to compensation for any 
holiday thereafter, including any occurring during the first 30 days of their 
employment, on which they are prevented from working solely by the 
occurrence of the holiday. 19 Comp. Gen. 426, distinguished. 


Comptroller General Warren to the Secretary of War, February 11, 1942: 
- [have your letter of January 19, 1942, as follows: 
° 


Attention is invited to the enclosed file and letter dated December 13, 1941, 
relating to pay of certain civilian employees, whose names are entered on the 
enclosed voucher. : 

It is the opinion of this office that the employees listed are entitled to pay 
for the holiday in question in view of the information contained in the second 
indorsement dated December 3, 1941. However, it is requested that a decision 
be rendered in order that this office may be able to give a definite reply to the 
question involved, should it arise again in the future. 


The referred-to letter of December 13, 1941, is from Lt. Col. John L. 
Scott, Finance Officer, United States Army, Columbus, Ohio, and 
reads as follows: 


1..Inclosed herewith voucher in favor of civilian employees (per diem la- 
borers), covering pay for a holiday, November 11, 1941, submitted by the 
Ordnance Officer, Columbus General Depot, Columbus, Ohio. 

2. Records of this office indicate that all civilian employees listed on the 
attached voucher were employed and entered on duty on October 20, 1941. 

8. In view of Decision of the Comptroller General of the United States, 
B-4677, October 9, 1939, as quoted in Finance Bulletin No. 81, dated October 26, 
1939, doubt exists as to the legality of payment. 
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4. This voucher has been submitted to me as a disbursing officer of the 
United States Army for payment, and is forwarded for advance decision under 
the provisions of paragraph 23, Finance Circular No. B-1, dated July 19, 1940. 


The supplemental voucher in question proposes payment of com- 
pensation for November 11, 1941, Armistice Day, to four per diem 
employees of the Ordnance Department, War Department, the com- 
pensation for that day having been withheld on the regular pay roll 
for the period including the holiday. The doubt in the matter ap- 
pears to have arisen by reason of the provisions of War Department 
Finance Bulletin No. 81, dated October 26, 1939, reading as follows: 


Section 
Decisions of the Comptroller General of the United States 
. . ~ - * 


C. Civilian employees—Sundays and holidays—Compensation—“When actually 
employed” employees.—Whether a person is a “regular employee of the Federal 
Government” within the meaning of the Holiday Compensation Act of June 29, 
1938 (52 Stat. 1246), depends upon all the facts with respect to the purpose, 
nature, tenure, and/or duration of his employment. 

The designation “when actually employed” is not the sole determining factor 
as to whether an employee so designated is a “regular employee of the Federal 
Government” within the meaning of the Holiday Compensation Act of June 29, 
1988 (52 Stat. 1246), but generally one so appointed and paid does not have 
that status because the term is ordinarily descriptive of a day-to-day worker 
who is not required to serve for continuous and comparatively indefinite periods, 
or to be at hand for service if not excused in advance. 

Per diem employees, even though appointed and paid “when actually em- 
ployed”, who are engaged for indefinite periods or for periods of not less than 
six months, not intermittently at their own volition, and not including teamsters, 
vehicle operators, etc. who are engaged in connection with hire of their equip- 
ment, are “regular employees” for Holiday Compensation purposes of the Act 
of June 29, 1938 (52 Stat. 1246), and may be paid accordingly if they have 
been continuously on duty during the 30 days next preceding the day in question 
and if all other conditions of the statute have been met, and the holidays for 
which they may be paid include Mondays and other days (observed where 
holidays fall on Sundays) specified in Executive Order No. 1076, May 22, 1909. 


With the papers forwarded to this office is second indorsement 
dated December 3, 1941, from the Ordnance Office, Washington, D. C., 
to the Ordnance Supply Officer, Columbus General Depot, reading 
as follows: 


1. The decision of the Comptroller referred to in basic letter by the Finance 
Officer, U. S. Army, appears to relate entirely to per diem employees appointed 
and paid on a “when actually employed” basis. According to the records of 
this office, the laborers referred to in basic communication were regularly 
appointed unskilled laborers, appointed without limit with a permanent status 
as unskilled Jaborers, and are accordingly to be considered as regular employees 
and subject to the same hours of duty as those applying to other Ordnance em- 
ployees at your station. Under the circumstances, it is the opinion of this 
office that the employees in question are entitled to compensation for holidays 
occurring during their regular tour of duty when their failure to perform work 
on the days in question is occasioned solely by the occurrence of a holiday. 


The act of June 29, 1938, 52 Stat. 1246, provides as follows: 


That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a 
holiday by Federal statute or Executive order, or any day on which the de- 
partments and establishments of the Government are closed by Executive order, 
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they shall receive the same pay for such days as for other days on which an 
ordinary day’s work is performed. 


The view expressed in the indorsement dated December 3, 1941, 
above quoted, is substantially correct. The rules stated in the de- 
cision of this office dated October 9, 1939, 19 Comp. Gen. 426, upon 
which Finance Bulletin No. 81, supra, was based, related only to 
employees who are classed as “indefinite”, including employees paid 
on the basis of “when actually employed”, as distinguished from em- 
ployees classed as “permanent.” The decision does not hold that all 
per diem employees must serve 30 days before they become entitled 
to holiday pay under the provisions of the act of June 29, 1938, 52 
Stat. 1246, for holidays on which they do not work. Note, par- 
ticularly, that the rule stated in that decision was amplified by decision 
of January 28, 1941, 20 Comp. Gen. 411, holding as follows (quoting 
from the syllabus) : 

“Indefinite employees,” as defined in the Uniform Annual Leave Regulations, 
are not to be regarded as “regular employees” entitled to holiday compensation 
under the per diem, etc., employee holiday pay statute of June 29, 1938, unless 
and until they have served six months as such indefinite employees, but there- 
after so long as such status continues, they may be allowed holiday compensation 
to which they may be otherwise entitled under the statute, although they may 
not actually work and be in a pay status on all work days in the month 
preceding the holiday. 

Per diem employees, including unskilled laborers, who are ap- 
pointed or employed without limitation of time or other qualifying 
condition in their tenure or periods of work, are “regular employees 
of the Federal Government whose cofhpensation is fixed at a rate per 
day” within the meaning of the holiday law of June 29, 1938. If 
they are prevented from working on a holiday occurring at any time 
after their appointment or employment, including the first 30 days, 
solely because of the occurrence of the holiday, they are entitled 
to holiday pay whether or not they work on such holiday. It is 
unnecessary for such per diem employees to work 30 days before they 
may be classed as “regular” employees. 

Accordingly, regardless of the fact that the four employees involved 
were appointed October 20, 1941, less than 30 days before November 
11, 1941, they are entitled to pay for such holiday, it having been 
stated by the Ordnance Supply Officer, Columbus General Depot, 
in first indorsement to the Chief of Ordnance, dated November 27, 
1941, that they “worked the day preceding and the day following 
the holidays in question.” Payment on the voucher in question, 
returned herewith, is authorized. 


(B-23432) 
SICK LEAVE—ADVANCES—PROBATIONARY EMPLOYEES 


A probationary employee is not entitled, under the act of March 14, 1986, and 
the regulations issued pursuant thereto, to advanced sick leave in excess 
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of the amount that would accumulate from the date of the advance to the 
end of the probationary period. 

A certifying officer who certified a pay roll including a salary payment to a 
probationary employee for advanced sick leave in excess of that which would 
accumulate from the date of the advance to the end of the probationary 
period is responsible for the resulting overpayment of salary which remained 
uncollected when the employee died without having returned to duty. 


Comptroller General Warren to the Secretary of the Interior, February 12, 1942: 


There has been considered your letter of December 15, 1941, as 
follows: 


Reference is made to the letter from the Assistant Chief, Claims Division, 
dated September 24, File Misc.—0931412-FGM, and to the Settlement of claim 
(certificate No. U. 8.-8599-1), advising that a charge of $38.03 was raised 
against W. C. Mendenhall, Director, United States Geological Survey, as 
certifying officer of voucher No. 1132455, January 1, 1938, account of G. F. Allen, 
symbol 1-100. The charge was evidently made against the certifying officer 
because of a report to the Civil Service Commission on May 24, 1940, that 
Severin S. Sabas, deceased, had received a salary overpayment. A review 
of the facts indicates that the report to the Civil Service Commission was 
erroneous in that the case was one of overdrawn leave for which no refund 
was required, rather than overpayment to the employee. 

The late Severin S. Sabas was employed as a junior topographic engineer 
in the Geological Survey from November 1, 1933, through June 30, 1987, 
under a Public Works Administration allotment which did not require Civil 
Service status. In August 1937, he was again employed on similar work 
under a permanent Civil Service appointment which required a probationary 
period of one year. 

During his entire employment Mr. Sabas rendered excellent service and 
his continuation beyond the period of probation was fully expected. Antici- 
pating his return to duty upon his recovery from an illness, which however 
resulted in his death on June 20, 1938, Mr. Sabas was continued on the pay 
roll through January 31, 1938, voucher No. 1132455, and that pay roll was 
certified by the Director, Geological Survey, on the basis of his having been 
earried in a sick leave status to the close of that period. Subsequently, a 
duly executed sick leave application to cover the period, and involving an 
advance of approximately 20 days sick leave, was submitted. The leave officer 
of the Geological Survey, in view of decision A-72714 [16 Comp. Gen. 105, 108, 
110], doubted the permissibility of granting advance sick leave in excess of 
that which would accumulate to the end of the probationary period and, 
accordingly, reported to this Department that Mr. Sabas was placed in a leave- 
without-pay status for the period January 20-31, 1938, inclusive. All subsequent 
difficulties have arisen from that act. This action, taken by subordinate officers 
of the Geological Survey, should not have invalidated the prior certification 
of the payroll by the head of that Bureau by virtue of which action Mr. 
Sabas was granted an advance of sick leave through January 31, 1938. In 
spite of the prior action by the head of that Bureau as to leave and payment 
to Mr. Sabas, all subsequent reports have been predicated upon the later 
action of subordinate officers of the Geological Survey. 

If the granting of advance sick leave through January 31, 1938, was, in 
fact, legally permissible, as his superior officers believed it to be at the time 
it was granted and upon which basis the pay roll was made up and certified, 
the payment of salary through January 31, 1938, was proper and the subse- 
quent action by subordinate officers in reporting the period January 20-31, 
1938, as leave-without-pay should not serve to invalidate the salary payment for 
that period. If the subsequent action by subordinate officers of the Geological 
Survey did not invalidate that payment, then there was, in fact, no over- 
payment. If there was no overpayment, then the entry on the pay roll was, 
in fact, a grant of an advance of sick leave with pay beyond that which would 
have accrued to the close of the probationary period (but within the limits 
of advance sick leave grantable under section 3 of Executive Order No. 
7410), and, accordingly, a refund of the salary for such excess leave is not 
required because Mr. Sabas died while in the service. Section 10 of Executive 
Order No. 7410, quoted below, provides that no refund for advance sick leave 
granted is due in case of death. 
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“In the case of voluntary separation or removal for cause of an employee 
to whom sick leave has been advanced in an amount in excess of that accu- 
mulated, the employee shall refund the amount paid him for the period of 
such excess, or deduction therefor shall be made from any salary due him 
or from any deductions in the retirement fund to his credit. This provision 
shall not apply in cases of death, retirement for age or disability, reduction of 
force, or when an employee who is not eligible for retirement is unable to 
return to duty because of disability, evidence of which shall be supported 
by an acceptable certificate from a registered practicing physician or other 
practitioner.” [Italics supplied.] 

The action taken by the Claims Division in raising a charge against the 
certifying officer was apparently predicated upon the report made to the 
Civil Service Commission by this office under date of May 24, 1940, in which 
the case was presented as one of overpayment. The purpose of this letter is 
to request a reconsideration of the case on the basis of the additional facts 
set forth herein, to remove the charge against the certifying officer, W. C. 
Mendenhall, Director, Geological Survey. 


The record discloses that on August 20, 1937, Severin S. Sabas was 
probationally appointed to a position in the Geological Survey. On 
December 20, 1937, he was taken ill and was unable to report for 
duty. However, it was administratively reported that he had suffi- 
cient accrued annual and sick leave and advance sick leave to carry 
him in a pay status through January 19, 1938. He was carried on 
the pay roll until January 31, 1938, which resulted in an overpayment 
of salary for the period January 20 to 31, 1938, in the amount of 
$76.67. Mr. Sabas died June 20, 1938, without having returned to 
duty. Efforts to collect the amount of the overpayment from the ad- 
ministrator of the decedent’s estate were unsuccessful. However, the 
amount of $38.64 standing to his credit in the Civil Service Retire- 
ment and Disability Fund was applied in partial liquidation thereof. 
A charge was raised against W. C. Mendenhall, the certifying officer, 
by Certificate of Settlement No. US-8599-I, dated October 17, 1941, 
in the amount of $38.03, representing the balance of the indebtedness. 

The action of the leave officer of the Geological Survey mentioned 
in the third paragraph of your letter, limiting the advance sick leave 
to the amount that would have accrued to the end of the probationary 
appointment of Mr. Sabas, was taken pursuant to the rule stated in the 
decision of August 1, 1936, A-72716, 16 Comp. Gen. 105, wherein the 
following question and answer were stated at pages 108 and 110, 
respectively : 

(6) May sick leave be advanced to probationary employees? In this con- 
nection the difference in the wording of section 2 of the annual leave regula- 
tions which mentions “permanent employees’ and section 1 of the sick leave 
reguiations which uses the term “employees” unmodified, and the fact that sec- 
tion 17—prohibiting advances to temporary employees—fails to mention pro- 
bationary employees, would seem to indicate that advances to probationary 


employees could be made, notwithstanding the fact that the Government is not 
protected by retirement deductions. 

Referring to question 6, it is understood the term “probationary” refers to 
the period of 6 months or more that a civil-service employee must serve prior 
to acquiring a so-called permanent status. Probationary employees are entitled 
to sick leave under the act of March 14, 1936. But as a probationary appoint- 
ment may terminate automatically at the expiration of the probationary period, 
sick leave should not be advanced to probationary employees in excess of the 
amount that would accrue during the probationary period. 
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Also, attention is invited to section 6 of uniform sick leave regula- 
tions in force on and after January 1, 1938, and during the time here 
involved, Executive Order No. 7846, dated March 21, 1938, retroactively 
effective January 1, 1938, providing as follows: 


Sick leave shall not be advanced in an amount that would exceed the total 
that would accumulate during the period from the date of the advance to the 
termination of a limited appointment (not temporary in character) or one expiring 
on a specified date. 

See, also, section 5 of the sick leave regulations previously in force, 
Executive Order No. 7410, issued July 9, 1936, retroactively effective 
January 1, 1936, effective date of the sick leave act of March 14, 1936, 
49 Stat. 1162, and section 6 of the current sick leave regulations, Execu- 
tive Order No. 8885, issued March 29, 1940, retroactively effective 
March 2, 1940. <A probationary appointment is a limited appointment 
within the meaning of the sick leave regulation which regulation has 
been in force at all times since the effective date of the sick leave act 
of March 14, 1936, supra. Accordingly, the action of the officer of 
the Geological Survey limiting the advance of sick leave to the amount 
that would have been earned by Mr. Sabas up to and including the 
termination of his probationary appointment was correct, and the 
certification of the pay roll by the Director of the Geological Survey 
including a salary payment to Mr. Sabas for advanced sick leave in 
excess of that amount was erroneous. 

The certifying officer was chargeable with knowledge of the rule 
applicable in this case. See decision of October 2, 1940, 20 Comp. 
Gen. 182, wherein it was held as follows (quoting from the syllabus) : 

Under existing law and Executive Order No. 6166 of June 10, 1933, the certifying 
officer is responsible for any losses resulting from the erroneous certification 
of facts on a Government voucher and he must assume responsibility for the 
correctness of the statements and computations of his subordinates, unless it can 


be shown that neither he, nor his subordinates, in the reasonable exercise 
of care and diligence, could have known the true facts. 


In this case the subordinate officer took the correct action but, appar- 
ently, the certifying officer assumed responsibility of advancing Mr. 
Sabas more sick leave than that to which he was entitled under the con- 
trolling law and regulations. Accordingly, on the basis of the present 
record, the settlement of this office, US-8599-1, dated October 17, 1941, 
raising a charge against W. C. Mendenhall, the certifying officer, must 
be, and is, sustained. 


(B-23214) 


CONTRACTS—COST-PLUS—AUTOMOBILE LICENSE TAGS; 
CHAUFFEURS’ LICENSES 


Under a cost-plus-a-fixed-fee contract providing for reimbursement of State or 
local taxes or fees, the contractor may be reimbursed only taxes or fees im- 
posed directly on the contractor and not those which it undertakes to pay on 
Government property being used in connection with the contract work. 
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A cost-plus-a-fixed-fee contractor may not be reimbursed amounts paid to a State 
and municipality for automobile license tags and title for a Government- 
owned automobile being used by the contractor in connection with the con- 
tract work, in the absence of a showing as to why the automobile could not 
have been operated without such licenses or why it was necessary for the 
contractor to obtain a title. 

The cost of a chauffeur’s license obtained for an employee of a cost-plus-a-fixed-fee 
contractor is personal to the employee as an incident of his employment, and, 
therefore, the contractor may not be reimbursed the cost of such license. 


we General Warren to Maj. W. Gritz, United States Army, February 
14, 1942: 


There has been received, by reference from the Secretary of War, 
your letter of December 9, 1941, as follows: 


1. The inclosed Bureau Voucher No. M/352, in the amount of $20.50, having 
been presented to the undersigned disbursing officer by the McQuay-Norris Manu- 
facturing Company, through the Office of the Commanding Officer, St. Louis Ord- 
nance Plant, St. Louis, Missouri, requesting reimbursement under Cost-Plus-A- 
Fixed-Fee Contract W-ORD-505, dated March 1, 1941, is transmitted herewith 
for an advance decision as to the propriety of payment, as this office is in doubt 
as to whether the provisions of Article IV-B, Paragraph (b) of the Prime Con- 
tract, reading as follows: 

“Procure all necessary permits and licenses whenever obtainable; obey and 
abide by all applicable laws, regulations, ordinances, and other rules of the 
United States of America, of the State, Territory, or subdivision thereof wherein 
the work is done, or any other duly constituted public authority,” contain suf- 
ficient authority to justify payment of the account. 

2. Attention is invited to views of the Commanding Officer, St. Louis Ordnance 
Plant, on this matter expressed in letter attached to voucher. 


The referred to letter, dated November 18, 1941, from the Command- 
ing Officer, St. Louis Ordnance Plant, St. Louis, Mo., is as follows: 


1. Reference is made to Invoice No. 139 of the Riefling Automobile Company, 
which is resubmitted herewith on Bu. Vou. No. M/352 for reimbursement. 

2. This Invoice was originally submitted for reimbursement on Bu. Vou. No. 
M/265, it being deducted by you with the explanation that it did not appear to 
be a proper procurement under Contract W-ORD-505. 

3. The automobile in question was purchased by the McQuay-Norris Mfg. Com- 
pany at a price considered approximately $200.00 below the cost had the pur- 
chase been made on a rental basis at the beginning of the organization of the 
St. Louis Ordnance Plant. At the time, the Government was unable to furnish 
the necessary plates, and in order to make immediate use of the car, as it was 
needed badly, the contractor secured the necessary State and City licenses in 
order to comply with State laws and local ordinances, as stipulated in title IV, 
article IV-—B, paragraph (b) of contract W-ORD-505, which reads as follows: 

“(b) Procure all necessary permits and licenses whenever obtainable; obey and 
abide by all applicable laws, regulations, ordinances, and other rules of the United 
States of America, of the State, Territory, or subdivision thereof wherein the 
work is done, or apy other duly constituted public authority.” 

4. It is requested that reimbursement be made as submitted, or the Voucher 
be referred to higher authority for advance decision. 


it further appears from your letter of December 9, 1941, to the Chief 
of Finance, War Department, Washington, D. C., that the licenses, etc., 
were procured for use with a Ford sedan purchased by the contractor 
for the Government and that reimbursement was made therefor by the 
Government to the contractor under the terms of the contract in July 
1941, on your voucher No, 3170. The submitted voucher is supported 
by an invoice of the Riefling Automobile Co. which contains a signed 
notation to the effect that the said company acknowledged that pay- 
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ment in full had been made on the invoice, the amount of which was 
itemized as follows: 


State license and title 


Chauffeurs license 


Contract No. W-ORD-505, dated February 26, 1941, provided for 
the equipment preparation for operation (including training of op- 
erating personnel), and operation of an ordnance manufacturing 
plant at St. Louis, Mo., in consideration of the reimbursement by 
the Government of the contractor’ s expenditures as provided in the 
contract, plus stipulated fixed fees. The contract was modified by 
supplemental agreement dated August 11, 1941, so as to provide for 
an increase in the capacity of the plant and for payment of the 
increased costs resulting therefrom. 

Article III-A of the contract provides, in pertinent part, as 
follows: 

The contractor shall be reimbursed in the manner hereinafter described for 
such of its actual expenditures in the performance of the work under this con- 


tract as may be approved or ratified by the contracting officer and which costs 
and expenses shall include but shall not be limited to the following items: 


j. Payments made by the Contractor under the Social Security Act (employer's 
contribution) and any applicable Federal, State or local taxes, fees or charges 
which the contractor may be required to pay, on account of this contract (other 
than taxes on the fixed-fees) ; and if approved in writing in advance by the 
contracting officer royalties on patents used including those owned by the 
contractor. 


Article IV-B of the contract provides, in pertinent part, as 
follows: 


6. The contractor hereby agrees that it will: 


(b) Procure all necessary permits and licenses whenever obtainable; obey 
and abide by all applicable laws, regulations, ordinances and other rules of 
the United States of America, of the State, Territory, or subdivision thereof 
wherein the work is done, or any other duly constituted public authority. 


8. The title to all work under this contract, completed or in the course of 
construction or manufacture, and to all the Cores manufactured or in the 
process of being manufactured, shall be in the Government. Likewise, upon 
delivery at the site of the work, or at an approved storage site, title to all 

purchased materials, tools, machinery, equipment, and yay for which the 
pone cnmes nd shall be entitled to be reimbursed under title III hereof, shall vest 
in the Government. The Government shall bear all risk incident to such 
ownership. These provisions as to title being vested in the Government shal! 
not operate however, to relieve the contractor from any duties imposed upon 
it under the terms of this contract. 


It is a well established principle of law that the property of the 
United States and the instrumentalities whereby it performs its 
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proper governmental functions cannot be taxed by a State or a 
political subdivision thereof. On the basis of such principle of law 
it has been held by the accounting officers of the Government that 
there is no authority of law for payment from public funds of a 
fee for a license tag required by a State on a Government vehicle. 
See 15 Comp. Dec. 231; 1 Comp. Gen. 150; 4 éd. 412, and 18 éd. 151. 
Also, it has been held that the matter of obtaining a driver’s permit 
and the paying of a fee therefor, if necessary, is personal to the 
employee as an incident to qualifying for the position for which 
employed and that the cost of such a fee may not properly be charged 
to Federal funds. 23 Comp Dec. 386; 3 Comp. Gen. 663, and 6 éd. 
432. 

Therefore, while the terms of the contract provide for reimbursing 
the contractor for any State or local taxes or fees which it may be 
required to pay in the performance of the contract, such provisions 
contemplate reimbursement only for taxes or fees which are imposed 
directly on the contractor and may not be construed to include State 
or local taxes on the property of the Federal Government which the 
contractor may undertake to pay. Compare James v. Dravo Con- 
tracting Company, 302 U. S. 184, and Alabama v. King & Boozer, 
314 U.S. 1, 86 L. Ed (Adv. Ops.) 1. 

No explanation has been furnished as to why the necessary plates 
could not have been obtained from the Federal Government or why 
temporary identification tags could not have been used, or why it 
was necessary for the contractor to obtain a title, or State and city 
license tags in order to operate the car, since ownership thereof had 
vested in the United States upon its delivery to the project site. 
Therefore, in view of the immunity of property of the United States 
from taxation by a State or a political subdivision thereof, and in 
the absence of evidence clearly showing why the car could not have 
been operated unless State and local licenses were obtained, it must be 
held that no legal basis exists for reimbursing the contractor for the 
amounts paid for the title and such licenses. Moreover, while it ap- 
pears that the chauffeur for whom the license was procured was an 
employee of the contractor and not of the Government, since it appears 
that the obtaining of the license was an incident of his employment, 
and thus a personal expense, reimbursement of the amount paid for the 
chauffeur’s license is not such an expense as is contemplated by the 
terms of the contract here involved for reimbursement to the 
contractor. 

Accordingly, the voucher, together with supporting papers, is 
returned with the advice that payment thereof is not authorized. 
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(B-23395) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—ELIGIBILITY AS AF- 
FECTED BY TEMPORARY ASSIGNMENTS AT HIGHER OR LOWER 
SALARIES 


Civilian employees of the Engineer Department of the Army who, pursuant to an 
administrative regulation providing for temporary “up and down” salary 
changes as distinguished from salary changes under rules and regulations 
applicable to Government agencies generally, are temporarily assigned for 
30 days or less to positions—either within or without the Classification Act— 
paying higher or lower salaries than their regular positions and who are 
restored to their regular positions and salaries upon completion of such as- . 
signments are entitled, if otherwise eligible, to within-grade salary advance- 
ments under the act of August 1, 1941, after 18 or 30 months from the last 
equivalent compensation increase received in their regular positions, without 
regard to the salary changes resulting from the temporary assignments. 21 
Comp. Gen. 285 and 21 Comp. Gen. 326, distinguished. 


Comptroller General Warren to the Secretary of War, February 14, 1942: 


By first indorsement dated January 20, 1942, you forwarded here 
for decision letter dated January 15, 1942, from Lt. Col. W. E. Lorence, 
Office of the Chief of Engineers, War Department, reading as follows: 


Subject: Interpretation of law and rules governing automatic within-grade 
promotions. 
To: The Secretary of War (Office of the Administrative Assistant). 

1. Reference is made to rule of the Comptroller General dated October 2, 1941, 
B-20500, and October 13, 1941, B-20841. 

2. The regulations of the Engineer Department (paragraph 1017.6, Orders & 
Regulations) provide for temporary promotions of employees of the noneduca- 
tional grades from one such grade to another as the needs of the service may 
require. For example, employees of the grade of Lockman frequently are 
“promoted” for temporary periods of one day or possibly a week, for service 
as diver. On completion of the diving work they return to their regular positions. 
Others are at times promoted for temporary periods to positions of carpenter, 
painter, and the like for the performance of special jobs requiring service for 
brief periods only, and then are returned to their regular positions. The change 
in status is not strictly a promotion but rather a temporary assignment to another 
job. The practice of making these temporary promotions is one of many years’ 
standing, and is essential to the interest of the service, inasmuch as the location 
of the work and its temporary nature make it difficult to secure suitably qualified 
men from outside sources. The men selected for the assignments are, of course, 
the most skillful and best trained men in the organization. 

3. A literal application of the rule referred to in paragraph 1 above would work 
an injustice to employees given “promotions” under the practice above described. 
In many instances the best men in the organization, chosen for temporary assign- 
ments because of their excellent qualifications, would be penalized while men of 
lower qualifications and shorter service would receive administrative promotion 
before those who outrank them in efficiency and in point of service. 

4. Information is requested as to whether in such cases the period of 18 
months or 30 months required for automatic promotion should not, in such cases, 
be considered as beginning on the first date on which the employee received his 
present rate of pay. 

5. In many cases the temporary promotion is to a position not subject to the 
Classification Act schedules. Information is requested as to whether a different 
rule would apply in such case from the rule which would be applicable in the 
event the temporary promotion were also to a position subject to the classification 
schedules. 


Section 7 of the Classification Act, as amended by section 2 of the 
act of August 1, 1941, Public Law 200, 55 Stat. 613, prescribes as one 
of the conditions to entitle an employee to a within-grade salary ad- 
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vancement “that no equivalent increase in compensation from any 
cause was receive during such period, except increase made pursuant 
to subsection (f) of this section.” See section 7b (1) of the amended 
statute. The term “equivalent increase in compensation” has been 
defined in section 2 (d) of the President’s Regulations issued under 
authority of the statute (Executive Order No. 8882 of September 3, 
1941), as follows: 


“Equivalent increase in compensation” shall mean any increase or increases 
which in total are equal to or greater than the compensation increment in the 
lowest grade in which the employee has served during the time period of 
eighteen or thirty months, as the case may be. 


It was held in the two decisions cited in the first paragraph of the 
quoted letter, supra (see 21 Comp. Gen. 285; id. 326), that a restora- 
tion in salary of an employee to the rate received prior to a reduction 
was to be regarded as “equivalent increase in compensation” and that 
the prescribed period of 18 or 30 months, as the case may be, begins 
to run from the date of restoration. 

Paragraphs 1017.5 and 1017.6, Orders and Regulations of the Engi- 
neer Department of the Army, provide, respectively, as follows: 


Temporary promotion to diver.—Any probational or permanent classified em- 
ployee may, in the discretion of the District Engineer, be temporarily promoted 
to the position of diver, diver’s helper, or diver’s tender, when the needs of the 
service require, for a period not to exceed 30 days, and shall be reassigned to his 
former position upon completion of the work. All such temporary promotions 
shall be reported in the reports of changes. _ 

Reductions and restorations to former grade.—When the condition of the work 
makes it expedient to do so, the officer in charge may temporarily reduce any 
classified employee of noneducational grade to a lower grade or rate of pay and 
may subsequently restore him to his former grade or rate of pay or to any 
intermediate grade or rate of pay without reference to the Chief of Engineers, the 
provisions of paragraph 1018.4 of these regulations to govern with reference to 
reductions in grade or pay of honorably discharged soldiers or sailors or the 
widows and orphans of such persons. 


In decision of July 26, 1932, 12 Comp. Gen. 117, 119, wherein were 
quoted and considered similar regulations of the Engineer Depart- 
ment of the Army then in force, it was stated: 


The terms of the regulations quoted in your submission, No. 1029, constitute a 
part of the contract of employment of each person affected thereby. The regula- 
tion is similar to a regulation in force in the Government Printing Office entitled 
“Up-and-down rating for temporary changes,” authorizing the Public Printer to 
transfer employees from one trade to another when necessary, involving both 
temporary increases and decreases in compensation. In applying the terms of 
section 202 of the economy act to employees in the Goyernment Printing Office, it 
was stated in decision of July 7, 1982, A-43098, 12 Comp. Gen. 5, as follows: 

“* ©* ® Variations in the rates of pay resulting from the application of this 
regulation promulgated under authority of the act of June 7, 1924, supra, do not 
constitute administrative promotions or demotions within the meaning of the 
act of June 30,1932. Of course, there is no authority administratively to increase 
the rates of compensation for the various trades during the fiscal year 1933.” 

The same principle is applicable to changes authorized under regulation No. 
1029 quoted in your letter. Accordingly, restoration of the employees in question 
to their regular rates of conpensation applicable to their positions during the 
fiscal year 1933 would not be prohibited as administrative promotions under 
section 202 of the economy act. 
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Likewise, in the instant case, there appears to be involved an ad- 
ministrative regulation: applicable to a particular class of employees 
which regulation in effect constitutes a part of the contract of em- 
ployment of the particular class of employees involved. The “up and 
down rating” of employees, pursuant to which they may be assigned, 
promoted, or reduced to other positions paying higher or lower salary 
rates for a limited period—such as not to exceed 30 days—is clearly 
distinguishable from the promotion or reduction of employees under 
general rules and regulations established under the Civil Service Laws 
and Regulations or similar authority. 

In cases such as here involved the temporary assignment for a brief 
period to work paying a lower salary rate would not be regarded as 
a reduction in the regular salary rate of the employee; nor is it neces- 
sary to regard the restoration to the regular duties and salary after 
such a reduction as an “equivalent increase in compensation” within 
the meaning of the act of August 1, 1941, and the President’s Regula- 
tions, but rather, simply as a condition of their employment in the 
regular position. 

Accordingly, referring to the question stated in paragraph num- 
bered 4 of the quoted letter, the prescribed period necessary for auto- 
matic promotion should be computed from the last equivalent increase 
in compensation the employee received in his regular position without 
regard to temporary assignments to work paying a higher or lower 
rate under authority of the administrative regulations above quoted. 

Referring to the question stated in paragraph numbered 5, the rule 
would be the same whether the position to which the temporary 
assignment is made is, or is not subject to the Classification Act. 

The rule stated in this case with respect to the “up and down rat- 
ing” of employees under the long existing administrative regulation 
is to be understood as not modifying the rule stated in decisions’ of 
October 2, 1941, 21 Comp. Gen. 285, and October 18, 1941, 21 Comp. 
Gen. 326, relating to salary changes under the general rules and regu- 
lations governing such changes. For instance, where there is no 
administrative regulation providing for “up and down rating” of 
employees involved, a temporary promotion involving an increase of 
compensation of $60, $100, $200, or $250 or more per annum, as the 
case may be, such as a temporary promotion to fill a vacancy caused 
by the absence of a regular incumbent in the military service, or the 
temporary promotion of an employee on another roll established 
under a special appropriation to perform a particular job, would con- 
stitute an “equivalent increase in compensation” within the meaning 
of the act of August 1, 1941, and upon restoration to the regular roll 
the prescribed period to be considered for automatic promotion pur- 
poses would begin to run from the date of the temporary promotion. 

470350"—42——51 
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(B-22787) 


CONTRACTS—LIQUIDATED DAMAGES—DETERMINATION OF 
“SHIPMENT” DATE 


An administrative determination, based upon the assumed applicability of a 
decision of this office to the circumstances of a particular case, that there 
has been delay in delivery under a Government standard form of supply 
contract is not, strictly speaking, a finding of fact as to the extent and 
cause of delay within the meaning of the contract provisions relating to 
the finality of administrative determinations as to such matters. 

The date of shipment for the purpose of fixing the contractor's liability under 
a contract provision for liquidated damages in the event of delay in ship- 
ment of the contract supplies is the date on which the supplies are actually 
released to a railroad or trucking company, either by the contractor or its 
forwarding agent, such as a carloading company, at the point specified in 
the contract for shipment. 16 Comp. Gen. 918, amplified. 


Comptroller General Warren to the Secretary of the Interior, February 17, 1942: 
Reference is made to your letter of December 24, 1941, as follows: 


On June 24, this Department issued an Administrative Finding (M. 30864) 
on an appeal by the Grinnell Company of the Pacific from the contracting 
officer’s finding of fact on a Bureau of Reclamation Contract 12r-10563. In 
this case, the contract called for shipment of certain equipment from Elkhart, 
Indiana. The Henry Weiss Manufacturing Company, of Elkhart (the subcon- 
tractor of the Grinnell Company), delivered the equipment to the National 
Carloading Company at Elkhart within the time designated by the contract. 
The equipment went as a part of a carload lot from Elkhart to Los Angeles, 
California, where it was delivered to the Santa Fe Railway Company for de- 
livery to its final destination. The contracting officer’s findings and the Ad- 
ministrative Finding, supra, determine that shipment was made as of the date 
of delivery to the railroad at Los Angeles, which was later than the shipment 
date designated, and imposed liquidated damages accordingly. A copy of this 
finding is attached. 

We are advised informally that final payment under the contract is still 
pending in your office. As will be observed, this finding is based on a decision 
of the Comptroller General in the case of the Maremont Automotive Products, 
Inc. (16 Comp. Gen. 918). 

Also, there is now pending before this Department a similar appeal. In this 
case the General Electric Company agreed to make shipment of certain electrical 
supplies from Bridgeport, Connecticut, and from York, Pennsylvania. Delivery 
of these supplies was made to the National Carloading Company at Bridgeport, 
and to the Universal Carloading Company at York, within the time designated 
by the contract. In each case the carloading companies moved the freight to 
their distribution centers in Los Angeles, from whence it was carried by the 
Nevada Consolidated Fast Freight and the Union Pacific Railroad, respectively, 
to its destination at Boulder Dam. The contracting officer, basing his conclu- 
sion on the above Comptroller General’s decision, found that “shipment” had not 
been made until the carloading company delivered the material to the “carriers” 
in Los Angeles, and assessed liquidated damages accordingly. Copies of the 
contracting officer’s finding of fact and the appeal by the General Electric 
Company are attached. 

The facts in both of the above cases appear to present an identical problem. 
Briefly, the question is whether delivery of goods by the vendor to a car- 
loading company or a similar forwarding agent constitutes “shipment” within the 
meaning of the contract, where the contract merely provides that “shipment” 
shall be made from a designated point within a certain number of days. The 
Acting Comptroller General in the Maremont case, supra, states on page 920: 

“You now urge that the liquidated damages assessed for the 2 days’ delay 
in shipment, also, should be remitted because you consigned the supplies to the 
National Carloading Co. on March 4, 1935, the first business day following the 
contract delivery date, March 38, 1985, which fell on a Sunday. The record 
shows that the said National Carloading Co., a forwarding agent, did not release 
the supplies to the railroad company at Chicago for shipment until March 5, 
1935, but your position as to this is that the forwarding company was itself a 





DECISIONS OF THE COMPTROLLER GENERAL 777 


carrier and, therefore, that delivery to it was sufficient to toll liquidated 
damages. 

“Viewing the contract in its most favorable light for you it required you to 
‘ship’ the supplies within 10 days, and while, under certain conditions, a 
forwarding agent is ‘as to a person with whom he contracts for the delivery of the 
goods, a common carrier and liable as such,’ 10 Corpus Juris 50, it is clear that 
in this case the forwarding company was your agent, and as between you and 
the Government you were responsible for the delays of such agent. The con- 
tract required you to ship the supplies within 10 days or pay liquidated damages 
for delay and the delivery by you to a carloading company which might have 
delayed several days in releasing the supplies to a railroad company for actual 
shipment from Chicago, was not a shipment within the meaning of the contract 
provisions fixing your liability for liquidated damages for delay.” 

Since the finding in the Grinnell case, some question has arisen as to the 
proper interpretation of the language above quoted, its application to the facts 
in both the Grinnell and the General Electric cases, and similar cases which may 
arise in the future. If the interpretation of the Comptroller General’s decision, 
as indicated in the Grinnell case, is followed, a rather anomalous situation will 
exist, whereby it will be held that no “shipment” is made within the meaning 
of the contract, although the goods may have moved nearly across the continent, 
as in the instant cases, and perhaps within the same or a shorter period of 
time than if delivery had been made to a well-recognized common carrier. 

In connection with this problem, your opinion in regard to the following 
questions will be appreciated : 

1. Does delivery to a carloading company or a similar forwarding agent, in 
any circumstances, constitute shipment within the meaning of the contract? 

2. If there are circumstances in which delivery to a carloading company may 
constitute shipment, what tests are applied in a given case to determine whether 
such delivery does constitute shipment? 

3. Does that part of the Comptroller General’s decision, supra, reading 
“* * * while, under certain conditions, a forwarding agent is ‘as to the 
person with whom he contracts for the delivery of the goods, a common carrier 
and liable as such’ * * *” [italics supplied], purport to distinguish between 
different kinds of common carriers? Does this mean that a transportation 
agency may be a common carrier as to the person with whom it contracts, that is, 
the shipper, but not as to the consignee, and that in the latter event there is no 
shipment as required by the contract? If this is true, what tests determine in 
each case whether delivery to a particular common carrier meets the require- 
ments? 

4. Referring to that part of the Comptroller General’s decision, supra, reading 
“* * * delivery by you to a carloading company which might have delayed 
several days * * * was not a shipment within the meaning of the contract 
* * *” does this imply that one of the tests for determining whether a trans- 
portation agency is a common carrier, delivery to which will constitute shipment, 
is whether there is in fact delay in the movement of the goods? 

5. If it is your opinion that “shipment” is not made by mere delivery to a 
carloading company, then do you belive that there is basis for imposing liqui- 
dated damages for delay where the goods actually do arrive at their destination 
in due course? 

For your information in considering these questions, we are attaching a 
copy of a brief filed by Attorneys Norman, Quirk, and Graham, in behalf of the 
National Carloading Company in the Grinnell case. Your opinion in regard to 
the above will be appreciated and will be of great assistance in the disposition 
of future cases. 


The administrative finding made as a result of an appeal by the 
Grinnell Co. of the Pacific from a finding of fact by the contracting 
officer is as follows: : 


On August 18, 1939, Invitation for Bids No. 44372—A was issued for furnishing, 
among other items, 16 shower cabinets under item 10 of Schedule No. 3 for the 
Parker Dam project. The Grinnell, Company of the Pacific, being the lowest 
bidder as to price, was awarded the contract and agreed to make delivery 
f. o. b. cars at Earp, California, and to make shipment from Elkhart, Indiana, 
w'thin 15 days from the receipt of notice of the award. Notice was received 
by the contractor on September 14, 1939, thus establishing the shipping date 
as September 29, 1939. 
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Item 10 of Schedule No. 3 called for 16 shower cabinets of the type manu- 
factured by the Henry Weiss Manufacturing Company, of Elkhart, Indiana. A 
Government bill of lading No. I-801308 [{I-801318] covering item 10 was fur- 
nished to the Grinnell Company by the Bureau of Reclamation and the Grinnell 
Company in turn forwarded the bill of lading to the Henry Weiss Manufacturing 
Company, together with its order and shipping instructions. It appears that 
the Weiss Company delivered the merchandise to the National Carloading 
Company, Elkhart, Indiana, on or before September 27, 1939, as is indicated hy 
the imprint of the time stamp of the National Carloading Company on a photo- 
static copy of the Government bill of lading submitted by the contractor. The 
shipment traveled as part of a carload lot from Elkhart to Los Angeles, 
California, where it was delivered to the Atchison, Topeka & Santa Fe Railway 
Company, waybilled to Earp, California, on October 5, 1939. 

In computing payment under the contract a reduction of $30 was made on 
account of delay in accordance with the provisions of the contract whereby 
liquidated damages at the rate of $5 per day for failure to make shipment 
within the specified time was provided. 

The contractor presented a claim for an extension of time which was denied 
by the contracting officer in findings of fact on May 10, 1940, in which he stated: 

“3 In computing the date of shipment, the date shown on copy of A. T. & 
S. F. Ry. Co. freight bill, October 5, 1939, was used, which shipment was made 
from Los Angeles, California, rather than from Elkhart, Indiana, involving a 
delay of 6 calendar days. As a result there arises the question of whether 
liquidated damages are assessable under the paragraph of the contract entitled 
‘Delays—Liquidated Damages.’ 

“4. The contractor contends that the material was shipped on Government 
bill of lading No. I-801318 from Elkhart, Indiana, September 26, 1939. By 
reference to the enclosed copy of A. T. & 8. F. Ry. Co. freight bill it is evident 
that the material under item 10 moved in a carload of material forwarded to 
Los Angeles, California, by the National Carloading Corporation and consigned 
to itself on commercial bill of lading, and shipped from Los Angeles, California, 
to Earp, California, October 5, 1939, on Government bill of lading No. I-801318 
on which the Bureau of Reclamation is shown as consignee. As shipment 
required under the contract was made on Government bill of lading from 
Los Angeles to Earp, California, on October 5, 1939, there occurred a delay uf 
6 calendar days, which is not excusable under the terms of the contract, and 
the contractor’s claim for an extension of time is denied.” 

On May 27, 1940, the contractor filed an appeal with the Secretary of the 
Interior from the contracting officer's findings. 

It is the contention of the contractor that the delivery of the merchandise 
to the National Carloading Company under the Government bill of lading at 
Elkhart, Indiana, on September 27, 1939, constituted performance, on its part, 
of the provisions of the contract within the specified time limit. The contractor 
relies upon the copy of the Government bill of lading bearing the time stamp 
of the National Carloading Company as of September 27, 1939, the invoice 
of the Weiss Company which indicates that the merchandise was delivered 
for shipment to the National Carloading Company under the Government bill 
of lading on September 26, 1939, at Elkhart, Indiana, and the statement of the 
National Carloading Company to the effect that the Government bill of lading 
was the carrying document from Elkhart, Indiana, to Earp, California, and 
that the Santa Fe Railway, as the delivering carrier, picked up the original 
Government bill of lading at Earp, California, in accordance with customary 
practice. 

In a similar case, Maremont Automotive Products, Inc. (16 Comp. Gen. 918, 
920 (1987)), the Acting Comptroller General said: 

“You:now urge that the liquidated damages assessed for the 2 days’ delay 
in shipment, also, should be remitted because you consigned the supplies to the 
National Carloading Co. on March 4, 1935, the first business day following the 
contract delivery date, March 3, 1935, which fell on a Sunday. The record 
shows that the said National Carloading Co., a forwarding agent, did not release 
the supplies to the railroad company at Chicago, for shipment until March 5, 
1985, but your position as to this is that the forwarding company was itseif 
a carrier and, therefore, that delivery to it was sufficient to toll liquidated 
damages. ¢ 
“Viewing the contract in its most favorable light for you it required you 
to ‘ship’ the supplies within 10 days, and while, under certain conditions, a 
forwarding agent is ‘as to a person with whom he contracts for the delivery 
of the goods, a common carrier and liable as such,’ 10 Corpus Juris 50, it is 
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clear that in this case the forwarding company was your agent, and as between 
you and the Government you were responsible for the delays of such agent. The 
contract required you to ship the supplies within 10 days or pay liquidated 
damages for delay and the delivery by you to a carloading company which 
might have delayed several days in releasing the supplies to a railroad company 
for actual shipment from Chicago, was not a shipment within the meaning of 
the contract provisions fixing your liability for liquidated damages for delay.” 

Applying the principles of this decision, delivery by the Weiss Company to 
the National Carloading Company did not constitute a shipment from Elkhart, 
Indiana, within the time limit set forth in the contract and that the position of 
the National Carloading Company, so far as the Government is concerned, was 
that of a shipper itself and not a common carrier. With respect to the status of 
carloading companies as common carriers, it was stated in a decision of the 
Interstate Commerce Commission, Acme Fast Freight, Incorporated, et al., 
Common Carrier Application, No. MC-2200, decided July 24, 1939, that: 

“Even though these forwarders may have the status of common carriers at 
common law, they occupy the position of shippers, and are shippers both in 
fact and in law, when for the transportation of the goods entrusted to their 
care for forwarding, they utilize the services of rail, water, or truck carriers 
which are controlled by the provisions of the Interstate Commerce Act. Inter- 
state Commerce Commission v. Delaware, L. € W. R. Co., 220 U. 8. 235, Great 
Northern Ry. Co. v. O’Connor, 232 U. 8. 508, Lehigh Valley R. Co. v. United 
States, 243 U. S. 444, California Commercial Assn. v. Wells, Fargo & Co., 14 
I. C. C. 422, United States v. Milwaukee Refrigerator Transit Co., 145 Fed. 1007, 
Warehouse Co. v. United States, 283 U. S. 501, Baltimore & O. R. Co. v. United 
States, 305 U.S.507. * * *” 

In the light of these decisions the shipping date is determined to have been 
October 5, 1939, from Los Angeles, California, on which date the shipment was 
delivered to the Atchison, Topeka & Santa Fe Railway Company, a common 
earrier, for delivery to Earp, California. The reduction in payment of $30 on 
account of a delay of six calendar days was, therefore, a proper one under the 
terms of the contract. The contractor’s appeal from the findings of fact of 
the contracting officer is accordingly denied and the findings affirmed as 
rendered. 


Under the terms and conditions of the cited contract, consisting 
of the contractor’s accepted bid dated August 28, 1939, it was agreed 
that the Grinnell Co. of the Pacific would make shipment of item 10 
of schedule 3 of the contractor’s bid schedule from Elkhart, Ind., 
within 15 calendar days after date of receipt of notice of award of 
contract or be charged with liquidated damages at the rate of $5 
per day for each day of delay in making shipment, subject to certain 
conditions not here material. 

Under the Government’s standard form of supply contract contain- 
ing a liquidated damage provision such as the one involved in this 
case, the question whether a contractor is chargeable with liquidated 
damages depends upon the terms of the contract and the facts as 
found by the contracting officer, or by the head of the department 
concerned, on appeal therefrom. See 17 Comp. Gen. 503, and the 
decisions there cited. 

In the instant case, the administrative determination that the 16 
shower cabinets were not shipped until October 5, 1939, the date on 
which they were delivered to the Atchison, Topeka & Santa Fe Rail- 
way Co. in Los Angeles, Calif., for shipment to Earp, Calif., was 
based upon the assumption that under the cited decision of this office, 
16 Comp. Gen, 918, delivery to the National Carloading Co. did not 
constitute-shipment within the meaning of the contract provisions 
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fixing the contractor’s liability for delay in shipment. Hence, such 
administrative action is not, strictly speaking, a finding of fact as to 
the extent and cause of delay within the meaning of the provisions of 
the contract relating to the finality of the administrative determina- 
tions as to such matters. 

The cited decision of this office did not hold that the National Car- 
loading Co. was not a common carrier. On the contrary, it was said 
in the decision that “under certain conditions, a forwarding agent is 
‘as to a person with whom he contracts for the delivery of the goods, 
a common carrier and liable as such,’ 10 Corpus Juris 50,” but it was 
pointed out that in that case the forwarding agent, the National Car- 
loading Co., was the contractor’s agent for whose delays the con- 
tractor was responsible, and that mere delivery to such agent did not 
constitute shipment when there was a delay on the part of the agent 
in beginning the actual transportation of the goods. As the facts in 
the present case are essentially different from the facts in that case 
the decision in that case is not controlling here. 

The question here for determination is not so much whether and 
under what circumstances a carloading company may be termed a 
common carrier but as to what constituted shipment in this case 
within the meaning of those terms as used in the contract. The term 
“shipment” has been defined as contemplating complete delivery of 
goods by the shipper to the carrier for transportation and it has 
been held that “shipment” is not made until the shipper has parted 
with all control over the goods and nothing remains to be done by 
him to complete delivery to the carrier. See National Importing and 
Trading Co.v. E. A. Bear & Co., 155 N. E. 348, 346, 324 Ill. 346; also, 
see Campbell River Mills Co. v. Chicago, M., St. P. & P. R. Co., 42 F. 
(2d) 775, 777; and Arnold y. United States, 115 F. (2d) 523, 527. 

It is understood that forwarding agents generally utilize the serv- 
ices of common carriers, such as railroad and trucking companies, 
which are subject to the regulations of the Interstate Commerce 
Commission, and that all goods delivered to such agents are of neces- 
sity released to such carriers for transit to destination. Even though 
a consignment of goods may be shipped by a forwarding agent, as was 
the case in this instance, such shipment apparently presupposes that 
the goods were released to a carrier, either a railroad or trucking com- 
pany, before shipment from the specified shipping point. 

Therefore, it follows that, as a general rule in this and similar 
cases, the date of shipment for the purpose of fixing liability for 
liquidated damages, is the date on which the goods are actually re- 
leased to the railroad or trucking company, either by the contractor 
or the forwarding agent, at the point specified in the contract for 
shipment. 

In the instant case the evidence of record before this officesindicates 
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that Government bill of lading No. I-801318, dated September 11, 
1939, with an all-rail routing from Elkhart, Ind., to Earp, Calif., was 
furnished the contractor for use in making shipment of the cabinets. 
The said bill of lading was transmitted by the contractor to its sup- 
plier, the Henry Weiss Manufacturing Company, at Elkhart, Ind., 
with an order for the cabinets, and shipment thereof was made by 
the National Carloading Corporation as a part of a carload lot moving 
to Los Angeles where the contents of the car appear to have been dis- 
tributed, the cabinets being delivered to the Atchison, Topeka & Santa 
Fe Railway Co. on October 5, 1939, for shipment to Earp, Calif., 
where they were received on October 7, 1939. 

While no proof has been furnished as to the date on which the 
cabinets actually were released by the National Carloading Corpora- 
tion to the carrier in Elkhart, Ind., the evidence of record reasonably 
establishes that the shipment actually moved from the contractor’s 
shipping point, Elkhart, Ind., within the time specified in the contract 
for shipment. Accordingly, the claim for remission of the liquidated 
damages deducted from the contract price for the cabinets will be 
allowed in due course. 


(B-22505) 


MARINE CORPS RESERVE OFFICERS—ACTIVE DUTY STATUS DURING 
HOSPITALIZATION 


A Marine Corps Reserve officer is not employed on “active duty” within the 
meaning of section 7 of the Naval Reserve Act of 1938, setting forth the 
conditions under which such officers are entitled to pay and allowances, 
during a period of hospital treatment under orders, issued after release 
from active duty, reassigning him to “active duty” for the purpose of cor- 
roborating his statements as to the necessity for such treatment and to 
determine his physical fitness with a view to discharge, and, therefore, 
he is not entitled to pay and allowances for such period. 


Assistant Comptroller General Elliott to Lt. Col. Tom E. Thrasher, Jr., United 
States Marine Corps, February 18, 1942: 


There has been considered your letter of January 6, 1942, with en- 
closures, as follows: 


In connection with my submission of December 9, 1941—case of Second Lieuten- 
ant Richard F. Thompson, Marine Corps Reserve—and your reply thereto, 
B-22505, dated December 27, 1941, there is attached hereto all the information 
requested in your letter for a further consideration of the case, i. e. a full 
and complete record of Lieutenant Thompson’s service in the Marine Corps 
Reserve, including all periods of active duty; a transcript of his medical record; 
and a copy of his letter of October 31, 1941, with the enclosure, referred to in 
his orders of November 5, 1941. 

In light of this additional information, it is requested that the undersigned 
be advised if he is now authorized to make payment to Lieutenant Thompson 
of pay and allowances from and including November 6, 1941. 


The voucher covering active duty pay and allowances as a second 
lieutenant, United States Marine Corps Reserve, in favor of Richard 
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F. Thompson for the period November 6 to December 31, 1941, was 
transmitted with your letter of December 9, 1941. The record which 
accompanied that letter appeared to be incomplete and did not per- 
mit a full consideration to be made of the question then presented 
and in the concluding sentence of the reply to you of December 27, 
1941, it was stated: 


* * * If this case arises under the cited provisos of section 304 of the 
Naval Reserve Act and it is believed he may be entitled to pay while in hospital, 
further consideration may be given the matter if there be furnished a full 
and complete record of this Reserve officer’s service in the Marine Corps Re- 
serve, including all periods of active duty; a transcript of his medical record, 
and a copy of the reservist’s letter of October 31, 1941, and the enclosure there- 
with referred to as a reference in the orders of November 5, 1941. 


A more complete record was furnished with your letter of Janu- 
ary 6, 1942, from which it appears that Richard Franklin Thompson, 
born December 20, 1916, at Lincoln, Nebr., enlisted in the Marine 
Corps Reserve on February 17, 1941, and was assigned to inactive 
status on the same date; assigned to active duty February 25, 1941, 
and was honorably discharged May 28, 1941, to accept commission 
as second lieutenant in the Marine Corps Reserve; accepted this ap- 
pointment May 29, 1941; assigned to active duty the same date and 
was relieved from active duty September 19, 1941. 

Under date of October 31, 1941, Thompson addressed a letter to 
the Major General Commandant, United States Marine Corps, as 
follows: 


Subject: Discharge, request reconsideration of. 


1. On October 80, 1941, I was given an X-ray examination of my chest. The 
result of this examination conclusively proved that I have tuberculosis in both 
lungs, and in light of this medical authority has prescribed that I receive hospi- 
talization and proper treatment be instituted immediately. 

2. Obviously, I am vitally interested in procuring the best medieal attention 
possible which may be due me. Considering the time of origin of symptoms, 
and that it is highly improbable that I could have contracted the disease and 
it would have advanced to the stage which it has since I was released from active 
duty, September 11, 1941, it is logical to believe that this disease may have been 
contracted when I was in active service and was not detected during the physical 
examination given me upon being discharged from active duty because of no 
X-ray examination. 

3. Every moment that I remain without proper treatment I further jeopardize 
my health, so I request that I be allowed immediate entrance into a Naval 
hospital, 

4. Because time is of the essence, I beseech you to give prompt consideration 
to this matter. 


A letter from the Acting Director, Bureau for Tuberculosis, dated 
Government of the District of Columbia, Office of the Health De- 
partment, November 1, 1941, addressed “To Whom It May Concern” 
was to the effect that Thompson’s disability was diagnosed October 
30, 1941, as pulmonary tuberculosis, far advanced, active, and that 
immediate hospitalization was advised. 
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The orders of the Major General Commandant dated November 
5, 1941, provided : 


Reference: (a) Ltr. Lt. Thompson to MGC dated October 31, 1941, with enclosure. 

1. On November 6, 1941, you are assigned to active duty, will report on that 
date to the Commanding Officer, U. 8S. Naval Hospital, Washington, D. C., for 
examination by a Board of Medical Survey to determine your fitness for re- 
tention in the U. 8S. Marine Corps Reserve. 

2. The District Commander, 9th Reserve District will forward your health 
record to the Commanding Officer, U. 8S. Naval Hospital, Washington, D. C., 
and you will be carried on the muster rolls of the Marine Barracks, Highth and 
Bye Streets SE., Washington, D. C. 

3. The travel herein enjoined is necessary in the public service. 


It appears that the Reservist reported to the United States Naval 
Hospital, Washington, D. C., November 6, 1941; detached December 
8, 1941, and ordered to the Fitzsimons General Hospital, Denver, 
Colo., and so far as the record discloses is still receiving hospital 
treatment at that place. It is to be noted that the subject of the 
Reservist’s letter of October 31, 1941, in which he requested treat- 
ment in a naval hospital is titled “Discharge, request reconsideration 
of,” suggesting that administrative action had previously been con- 
templated to effect his discharge; it is to be observed further that his 
release from active duty, presumably at Quantico, Va., after approxi- 
mately 3 months’ and 20 days’ service was issued at a time when the 
officer strength of the Marine Corps Reserve was in the process of 


substantial expansion. Paragraph 13-113 (1) of the Marine Corps 
Manual, 1940, provides: 


(1) Officers, physical.—If upon examination an officer is found not physically 
qualified for active duty, he shall be honorably discharged (see art. 13-111) or, 
within the discretion of the Secretary of the Navy, be placed on the honorary 
retired list of the Marine Corps Reserve. Due consideration will be given to 
the character of duty to be assigned him in the event of war or national 
emergency. 


Under section 2 of the Naval Reserve Act of 1938, 52 Stat. 1175, a 
Marine Corps Reserve was established under the same provisions in 
all respects (except as may be necessary to adapt said provisions to 
the Marine Corps) as those contained in that act, or which may there- 
after be enacted, provided for the Naval Reserve. 

Section 308, 52 Stat. 1182, provides, in pertinent part, that: 

All officers of the Naval Reserve shall be examined physically once every four 
years or oftener, as may be deemed necessary, and if upon such examination 
they are found not physically qualified for active service they shall be honor- 
ably discharged or, within the discretion of the Secretary of the Navy, placed 
on the honorary retired list provided for in section. 309 of this title: Provided, 
That in determining an officer’s qualifications for active service, due considera- 
tion shall be given to the character of the duty to be assigned him in the event 
of war or national emergency and, in the discretion of the Secretary of the 
Navy, to his age in grade. * * * [Italics supplied.] 

Other provisions of the Naval Reserve Act of 1938 are: 

Section 304, 52 Stat. 1181— 


* * * That Naval Reservists who become ill or contract disease in line 
of duty during the performance of active duty or training duty with or without 











784 DECISIONS OF THE COMPTROLLER GENERAL 


pay shall be entitled, at Government expense, to such medical, hospital, or 
other treatment as is necessary for the appropriate treatment of such illness or 
disease until the disability resulting from such illness or disease cannot be 
materially improved by hospitalization or treatment, and to the necessary 
transportation and subsistence incident to such medical and hospital treatment 
and return to their homes when discharged therefrom: Provided further, That 
no treatment or hospitalization for such illness or disease shall be continued for 
more than ten weeks following discharge from active or training duty except 
on the approved recommendation of a board of medical survey, consisting of 
one or more medical officers of the Navy or on authorization of the Surgeon 
General of the Navy based on the certificate of a reputable physician that the 
illness or disease is a continuation of the illness or disease which was sustained 
or contracted during the period of active or training duty and that further 
benefit will result from continued treatment: And provided further, That in no 
case shall sickness or disease be regarded as an injury within the meaning of 
this section relating to the Nava] Reserve. 


Section 7, 52 Stat. 1176, 1177— 


Commissioned officers of the Naval Reserve, including those on the honorary 
retired list or who may have been retired, when employed on active duty or on 
training duty with pay or when employed in authorized travel to and from 
euch duty shall be deemed to have been confirmed in grade and qualified for all 
general service and shall receive the pay and allowances, including longevity 
pay, as provided by law for the reserve forces of the United States, and shall 
when traveling under orders or under competent authority receive transpor- 
tation in kind, mileage, or actual expenses as provided by law for travel 
performed by officers of the Regular Navy. * * * [Italics supplied.) 

It appears clear that the orders of November 5, 1941, both in pur- 
pose and intent were issued to determine by a board of medical 
curvey the Reservist’s fitness for retention in the United States Ma- 
rine Corps Reserve, but as executed the orders apparently have been 
understood to authorize and provide hospitalization and medical treat- 
ment in accordance with the specific request of the Reservist. It is 
of record that upon reporting to the United States Naval Hospital 
he was “readmitted with: Tuberculosis, pulmonary, chronic, moder- 
ately advanced, active No. 1103.” Although the orders of Novem- 
ber 5, 1941, used the phrase “assigned to active duty” that language 
is merely descriptive of the status deemed necessary to be fixed in 
order that a special physical examination be made in order to de- 
termine fitness for retention in the Marine Corps Reserve and was 
apparently considered necessary in order to secure entrance of the 
patient into a naval hospital for treatment. At most, under the 
limited wording of the orders, their operation automatically would 
have terminated after examination and determination of fitness or 
unfitness for retention which seems to have been established on the 
date of entrance, November 6, 1941. Be that as it may, under the 
provisions of section 7 of the Naval Reserve Act of 1938, supra, 
commissioned officers of the Marine Corps Reserve are entitled to 
pay and allowance only “when employed on active duty or on training 
duty with pay or when employed in authorized travel to and from 
such duty.” The period that a Reserve officer is hospitalized for 
treatment under orders issued for the purpose of corroborating his 
statements for the necessity therefor and in order to determine his 
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physical fitness with a view to discharge does not represent em- 
ployment on active duty within the meaning of section 7 of the 
Naval Reserve Act of 1938, so as to entitle him to active duty pay 
and allowances, as obviously he actually performed, and probably 
could perform, no such active duty. See Morrow v. United States, 
65 Ct. Cls. 35. In this connection there is to be noted the quoted 
provision of section 304 of the same act. Provision is therein made 
‘for such medical and hospital treatment as may be necessary when 
the Reservist becomes ill or contracts disease in line of duty, but 
no provision is made either specifically or by implication for the 
payment of pay and allowances during such treatment subsequent to 
the Reservist’s release from active duty, and the formal reassignment 
to duty for hospital treatment could not lawfully revive a pay status. 
Had such pay provision been contemplated in section 304 the Congress 
undoubtedly would have used apt language to effect such intention. 
See, in this connection, the act of June 15, 1936, 49 Stat. 1507. 

In view of the law and the facts and circumstances appearing, you 
are informed that payment of active duty pay and allowances to 
Richard F. Thompson beginning November 6, 1941, and for an 
indefinite period thereafter, is not authorized. 


(B-23448) 
PAY AND ALLOWANCES—INSULAR FORCE OF THE NAVY 


The pay and allowances to which enlisted men of the Insular Force of the 
Navy become entitled by reason of the provision in section 12 (a) of 
the Selective Training and Service Act of 1940, assimilating the pay and 
allowances of Navy enlisted men to those provided for similar grades in 
the Army and Marine Corps, may not exceed those specifically authorized 
for men in corresponding grades in the Philippine Scouts. 

Enlisted men of the Insular Force of the Navy will not be entitled to additional 
pay by reason of section 8 of the Service Extension Act of 1941, authorizing 
$10 additional pay for Army enlisted men for each month of service in 
excess of 12, unless and until the Secretary of War, pursuant to the act 
of May 10, 1926, authorizes additional pay for Philippine Scouts under the 
terms and conditions of said section 8, and then only to the extent fixed 
for men in similar grades in the Philippine Scouts. 


Nt General Elliott to the Secretary of the Navy, February 


There has been considered your letter of January 26, 1942, with 
enclosures, as follows: 


There is enclosed a letter from the Bureau of Supplies and Accounts, Navy 
Department, dated January 10, 1942, with 1st endorsement of the Bureau of 
Navigation, dated January 22, 1942, relative to the right of members of the 
Insular Force to $10.00 per month additional pay authorized by section 8 of 
the Act approved August 18, 1941 (Public Law 218, 77th Congress). 

Your decision is requested on the specific questions presented in the enclosure, 
as follows: 

(a) May enlisted men of the Insular Force of the Navy be credited with 
the full amount of $10.00 per month additional pay to which enlisted men 


of eae Regular Navy are entitled under the provisions of the Act of August 
18, 1941? 
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(b) If the answer to (a) is in the negative, may enlisted men of the Insular 
Force of the Navy be credited with one-half of the additional pay of $10.00 
per month to which enlisted men of the Regular Navy are entitled under the 
provisions of the Act of August 18, 1941? 


The letter of January 10, 1942, from the Bureau of Supplies and 
Accounts is as follows: 


Subject: Right of members of the Insular Force to $10.00 per month additional 
pay authorized by the Act of August 18, 1941. 
Reference: : 
(a) Act of February 2, 1901 as amended by Act of May 10, 1926 (44 Stat. 
496) (U. S. Code 10: 334). 
(b) Section 10 Act of June 10, 1922 (42 Stat. 630). 
(c) Section 12 (a) Act of September 16, 1940 (54 Stat. 895). 
(d) Decision of the Comptroller General B-12506 dated October 3, 1940. 
(e) Act of October 17, 1940 (54 Stat. 1205). 
(f) Decision of the Comptroller General B-15346 dated March 17, 1941 
[20 Comp. Gen. 522]. 
(g a = of the Act of June 10, 1922 (42 Stat. 630) (37 U. S. 
ie 19) 
(h) Article 35-4520 22 Army Regulations dated December 21, 1940. 
(i) Decision of the Comptroller General B-19323 dated October 11, 1941 
[21 Comp. Gen. 311]. 
(j) Section 8 (a) Public Law 218 77th Congress approved August 18, 1941. 
(k) Decision of the Comptroller General B-19904, dated October 29, 1941 
[21 Comp. Gen. 392]. 


1. The Act of February 2, 1901, as amended provides that the pay and allow- 
ances of whatever nature and kind to be authorized for the enlisted men of 
the Philippine Scouts shall be fixed by the Secretary of War and shall not 
exceed or be of other classes than those now or which may hereafter be author- 
ized by law for enlisted men of the Regular Army. Section 10 of the Act of 
June 10, 1922, established the rates of pay for the Insular Force of the Navy 
as one-half the rates of pay for enlisted men of the Navy in corresponding 
ratings. 

2. The Comptroller General in decision of October 3, 1940, stated that while 
it has been held that the Insular Force is a part of the Regular Navy it is to 
be noted that it was established by an Executive order of April 5, 1901, and 
was limited to Filipinos and that in many respects it followed the Act of 
February 2, 1901 (31 Stat. 757), which authorized the President to enlist 
natives of the Philippine Islands in organizations to be known as scouts for 
. Service in the Army, and that in the organization of the Insular Force of the 
Navy a reduced scale of pay was provided. In this decision it was held that 
the furlough ration for the Insular Force of the Navy should be limited to 
the amount prescribed by the War Department for Philippine Scouts. 

3. In decision of March 17, 1941, the Comptroller General held that members 
of the Insular Force of the Navy, otherwise meeting the conditions of the 
Act of October 17, 1940, and Executive Order No. 8688 of February 19, 1941, 
are entitled to the benefits which may be provided for Philippine Scouts under 
section 2 b of the Executive order. The .Comptroller General in decision of 
October 11, 1941, held that members of the Insular Force of the Navy are 
enlisted men of the Regular Navy of the United States and in the absence of 
administrative limitations on authorizing the allowances, naval appropriations 
for payment of allowances for quarters under section 11 of the Joint Service 
Pay Act (but not under the Act of October 17, 1940), are available for such 
payments when properly authorized to members of the Insular Force of the 
Navy. 

4. The Comptroller General in decision of October 27, 1941, stated that in 
view of the provisions of the Act of May 10, 1926 (10 U. S. C. 334), it is 
discretionary .with the Secretary of War to provide for additional pay for 
Philippine Scouts under the conditions and limitations fixed for enlisted per- 
sonnel of the Regular Army by section 8 of the Service Extension Act of 1941, 
and the Secretary may fix the monthly rate of such pay at any amount not 
exceeding $10. According to information which has been obtained from the 
War Department no action has as yet been taken by the Secretary of War 
with regard to the application of Section 8 (a) of the Act of August 18, 1941, 
to the Philippine Scouts. 


~— 
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5. In view of the fact that members of the Insular Force of the Navy are 
enlisted men of the Regular Navy and as their rates of pay are established as 
one-half the rates of pay for enlisted men of the Regular Navy in correspond- 
ing ratings, it is requested that a decision be obtained from the Comptroller 
General whether such men may be credited with one-half of the additional 
pay of $10.00 per month to which enlisted men of the Regular Navy are 
entitled under the provisions of the Act of August 18, 1941. 

Section 8 of the Service Extension Act of 1941 (Public Law 213, 
approved August 18, 1941), 55 Stat. 627, is as follows: 

(a) Any person inducted into the land or naval forces of the United States 
for active training and service, under section 3 (b) of the Selective Training 
and Service Act of 1940 shall, in addition to the amounts otherwise payable 
to such person with respect to such training and service, be entitled to receive 
the sum of $10 for each month of such training and service in excess of twelve. 
The provisions of this section shall also apply (1) to any enlisted personnel 
of the National Guard of the United States or of any other reserve component 
of the Army of the United States ordered into the active military service under 
the authority of Public Resolution Numbered 96, approved August 27, 1940, or 
section 37a of the National Defense Act of 1916, as amended, for any such 
service so rendered by any such personnel in excess of twelve months, and 
(2) to any enlisted personnel of the Regular Army for each month of military 
service rendered by him after the date of enactment of this joint resolution, 
and after his total military service (rendered before or after such date) exceeds 
twelve months. 

(b) The provisions of this section shall be applicable only during the period 
of the unlimited emergency declared by the President on May 27, 1941. 

Section 12 (a) of the Selective Training and Service Act of 1940 
(approved September 16, 1940), 54 Stat. 895, fixed new rates of pay 
for enlisted men of the Army and Marine Corps and the last sentence 
thereof provides— 

* * * Enlisted men of the Navy shall be entitled to receive at least the 


same pay and allowances as are provided for enlisted men in similar grades 
in the Army and Marine Corps. 


In decision of October 29, 1941, 21 Comp. Gen. 392, it was held 
that the additional payment authorized by section 8 of the Service 
Extension Act of 1941, being an item of the pay of enlisted men of 
the Army within the meaning of the last sentence of section 12 (a), 
supra, accrues, also, to enlisted men of the Navy. While it has been 
held that members of the Insular Force of the Navy are enlisted men 
of the Regular Navy of the United States (1 Comp. Gen. 480; 21 
id. 311), it has also been held that where members of the Insular 
Force became entitled to furlough ration by reason of the provisions 
of the last sentence of section 12 (a), swpra, the amount payable to 
them as furlough ration is the amount prescribed by the War De- 
partment for Philippine Scouts, since the grades in the Army corre- 
sponding to the grades or ratings of members of the Insular Force 
of the Navy are the grades established in the Philippine Scouts. See 
B-12506, October 3, 1940. Like other enlisted men of the Navy, the 
members of the Insular Force are entitled, under the provisions of 
section 12 (a), to “at least the same pay and allowances as are pro- 
vided for enlisted men in similar grades in the Army.” Since the 
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grades in the Army corresponding to the grades or ratings in the 
Insular Force of the Navy are the grades established in the Philippine 
Scouts, any pay and allowances to which members of the Insular 
Force become entitled by qualified assimilation under section 12 (a) 
may not exceed the pay and allowances specifically authorized for 
men in similar grades in the Philippine Scouts. 

Section 10 of the act of June 10, 1922, 42 Stat. 630, established rates 
vf base and longevity pay for enlisted men of the Navy and Coast 
Guard, and provided— 

The rates of pay of the insular force of the Navy shall be one-half the rates of 
pay prescribed for enlisted men of the Navy in corresponding ratings. * * * 
At the time of its enactment, this provision obviously was intended 
primarily as establishing, in concise language, a schedule of rates 
of base and longevity pay for enlisted men of the Insular Force. Its 
general terms may not be given greater effect in determining the 
rights of members of the Insular Force under a later assimilating 
statute than the specific terms of the later statutory provision author- 
izing the qualified assimilation. 

Accordingly, both of your questions are answered in the negative 
with the qualification that should the Secretary of War—in accord- 
ance with the provisions of the act of May 10, 1926, 44 Stat. 496, 
amending section 36 of the act of February 2, 1901, 31 Stat. 757— 
authorize additional pay for Philippine Scouts under the conditions 
and limitations fixed for enlisted personnel of the Regular Army by 
section 8 of the Service Extension Act of 1941 (see 21 Comp. Gen. 
365), enlisted men of the Insular Force would then be entitled to 
additional pay corresponding to that fixed for men in similar grades 

in the Philippine Scouts. 


(B-23888) 


CONTRACTS—COST-PLUS—PAY ROLL DEDUCTIONS FOR DEFENSE 
BOND PURCHASES 


Deductions, for the purpose of purchasing Defense Savings Bonds, made from 
wages due and payable to a cost-plus-a-fixed-fee contractor’s employees which 
are deposited with a bank in a special account subject to withdrawals, 
either for bond purchases or for making refunds to employees, only by 
checks drawn by the contractor and; countersigned by the contracting 
officer or his representative may be regarded as reimbursable expenditures 
by the contractor at the time of deduction, with the understanding that the 
Government will receive the benefit of any undisbursed amounts remaining 
in the account upon completion of the contract. Also, the decision sets 
forth the evidence required in support of the pay roll deductions and 
deposits, and of the disposition of balances remaining in the account upon 
completion of the contract. 


Comptroller General Warren to the Secretary of War, February 20, 1942: 
I have your letter of February 13, 1942, as follows: 


As you are well aware the United States Treasury is making a great effort tu 
sell National Defense Bonds. 
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In conformity with its policy the War Department and its contractors are 
making every effort to further the sale of these bonds. There is great enthu- 
siasm on the part of cost-plus-a-fixed-fee contractors and innumerable sales are 
possible to the hundreds of thousands of employees engaged in defense work. 

After considering the problems of pay roll deductions, and the records neces- 
sary to effectuate the system which are burdensome in themselves, the problem 
arises as to how the cost-plus-a-fixed-fee contractors will obtain reimbursement 
for deductions made from employees’ wages. 

A literal interpretation of your decision B-17082, 2-[20] CG 865, June 9, 1941, 
would lead to the conclusion that if an employee authorized the deduction of 
a dollar a week from his salary for the purpose of purchasing bonds, 19 weeks 
or more would pass before the contractor could obtain reimbursement for the 
deduction. When it is considered that some of the defense plants employ as 
many as eight to twelve thousand employees not only during the construction 
period but also after the plants are in operation, it will readily be seen that 
millions of dollars of the contractors’ funds may be tied up for long periods 
of time. 

In order to obviate the necessity of waiting for reimbursement until the with- 
held funds are actually expended by the contractor for the purchase of bonds 
in the employees’ names, the following method of procedure is proposed for 
your consideration : 

The contractor will withhold from each week’s pay roll the amounts authorized 
by the respective employees. The amount withheld will be deposited immediately 
in a Federal Depository Bank in a separate account in the name of the con- 
tractor, entitled “Account for the Purchase of National Defense Bonds.” By 
arrangement with the depository bank, checks drawn on this account by the 
contractor will be made subject to the counter-signature of the contracting 
officer, or some officer designated by him. Checks will be drawn only in favor 
of a Federal Reserve bank, for the purchase of national defense bonds, or in 
favor of employees for refunds of their contributions. The counter-signature 
of the contracting officer, or the officer designated by him, on checks drawn on 
the account in question, should be sufficient to satisfy your requirement that the 
expenditure be beyond the control of contractors, and hence the contractor should 
be able to claim reimbursement immediately. It is proposed that a duplicate 
deposit slip be signed by an official of the bank and be attached to the pay 
roll from which the deductions were made, thus eliminating the necessity of 
numerous cross references to pay rolls and to reimbursement vouchers. 

When an employee has accumulated to his credit in the account in question 
sufficient funds to purchase the desired bond, his name will be placed on a 
list by the contractor and this list will be forwarded to the contracting officer, 
or the officer designated by him, together with a check for counter-signature, 
sufficient to cover the purchase of the listed bonds. The contracting officer, 
or the officer designated by him, will countersign the check and forward it to 
the Federal Reserve bank on which it is drawn. The Federal Reserve bank 
will handle the actual purchase of the bonds and will forward the bonds to 
the employee at the address indicated on the list. A communication from the 
Treasury Department informs me that the Federal Reserve bank will handle 
these bonds by registered mail, without expense to the contractor or employee. 

Inasmuch as there is considerable demand throughout the country for the 
institution of this plan, it is requested that at the earliest possible date you in- 
dicate whether the course described will permit immediate reimbursement of 
jad CORES as soon as the pay-roll deductions are deposited. as above set 
orth. 


It was held in the decision of June 9, 1941 (20 Comp. Gen. 865), 
in pertinent part, quoting from the syllabus, as follows: 


Actual contributions by a cost-plus-a-fixed-fee contractor to a voluntary re- 
tirement fund jor its employees—as distinguished from mere book entries as 
an accrued liability—may be regarded as a reimbursable item of cost within the 
meaning of Treasury Decision 5,000 controlling amounts payable under the con- 
tract, with the understanding that, if the retirement plan is discontinued by an 
employee, the Government will receive the benefit of any refunds to the con- 
tractor te contributions for which the Government had previously reimbursed the 
contractor. 
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Such holding was made for the reason that under the terms of the 
cost-plus-a-fixed-fee contract involved, as well as under the terms 
of the approved standard forms of other cost-plus-a-fixed-fee con- 
tracts, it was contemplated that reimbursement would be made by 
the Government to the contractor for only actual expenditures in 
connection with the performance of work thereunder, as distin- 
guished from anticipated or accrued liabilities. The amount 
claimed on the voucher considered in said decision represented reim- 
bursement for accrued monthly contributions which were made by 
the contractor to the retirement fund of its employees, and it ap- 
peared that while the contributions accrued on a monthly basis 
actual payment thereof was made by the contractor on a quarterly 
basis. 

However, under the plan as described in your letter of February 
13, 1942, supra, which has been designed for the purpose of enabling 
the employees of cost-plus-a-fixed-fee contractors to participate in 
the purchase of National Defense bonds, it appears that each em- 
ployee is to authorize the deduction of a certain amount from his 
weekly wages, which will otherwise be due and payable to him by 
the contractor. It further appears that the amount thus deducted 
is to be deposited immediately by the contractor into a. special 
account from which account withdrawals are to be permitted only 
by checks drawn by the contractor and countersigned by the con- 
tracting officer, or his authorized representative, and only for the 
purpose of purchasing defense bonds for those employees to whose 
credit an amount sufficient for the purchase of a bond has accrued, 
or for the purpose of refunding such deductions to employees en- 
titled thereto. Consequently, while under such plan the contractor 
may not make full payments to the employees themselves of the 
total amount of the accrued weekly wages due to each, the con- 
tractor is to make an actual expenditure of the full amount of the 
wages shown on the pay rolls in that the amount withheld from 
payments to the employees is to be deposited by the contractor into 
the special account, which is to be subject to control by the con- 
tracting officer. Hence to all intents and purposes the deposit. will 
constitute an actual payment to the employees insofar as the con- 
tractor is concerned. Therefore, the plan as described in your letter 
of February 13, 1942, supra, is clearly distinguishable from the 
situation which was present in the case considered in 20 Comp. Gen. 
865, supra, in that in the latter case while contributions to the 
retirement fund accrued on a monthly basis no actual payments were 
made by the contractor, either to the retirement fund or otherwise, 
until the expiration of each quarter. 

Accordingly, I have to advise that, in order to permit the insti- 
tution of the plan described in your letter, this office will not object 
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to the reimbursement of cost-plus-a-fixed-fee contractors of the full 
amount of wages due and payable to their employees at the time 
the pay roll deductions for the purchase of defense bonds are made 
and deposited, provided, as suggested in your letter, there be at- 
tached to each pay roll involved a deposit slip signed by an official 
of the bank in which the deposits have been made showing that the 
amount deducted has been credited in the contractor’s “Account for 
the Purchase of National Defense Bonds.” However, the pay rolls 
should contain, also, a statement of the contracting officer, or his 
duly authorized representative, that deposit of the deductions has 
been verified. Furthermore, it is to be understood that necessary 
steps will be taken by your Department to insure that the Govern- 
ment will receive the benefit of any amounts remaining in the special 
account which have not been used either for the purchase of defense 
bonds or for making refunds to the employees, and that, upon 
completion of each contract, there will be furnished a statement 
showing what disposition was made of any such unexpended balance 
which remained in the special account. See 20 Comp. Gen. 865, 
supra, 


(B-23577) 


COMPENSATION—WITHIN-GRADE PERIODIC AND MERITORIOUS 
PROMOTIONS 


The vested right of an employee to retain a periodic or meritorious within.grade 
salary advancement granted pursuant to the act of August 1, 1941, maintains 
only so long as he remains in the position in which the advancement was 
granted, but, upon the transfer, promotion, or reduction of an employee 
from one position to another with different duties and responsibilities, 
whether in the same or different grade, it is within administrative discre- 
tion under section 10 of the Classification Act of 1923 to fix his initial salary 
in the new position at such prescribed rate of the grade as will save to him 
the benefit of a within-grade salary advancement to which he previously 
had become entitled. 

Where during the period of delay between the effective date—October 1, 1941— 
of the first periodic within-grade salary advancements under the act of 
August 1, 1941, and the actual payment of such advancements, employees 
who were entitled to the advancements as of October 1, 1941; were trans- 
ferred at the same or reduced salaries to other positions, either in the 
same or different grade, with different duties and responsibilties, it is 
within administrative discretion to fix at this time their initial salaries, 
effective on the date of the transfer, in the new positions at such prescribed 
rate of their grades as will save to them the benefits of the salary advance- 
ments to which they previously had become entitled. 

A prospectively effective meritorious—as distinguished from periodic—within- 
grade salary advancement of one step may be granted an employee under the 
act of August 1, 1941, and Executive Order No. 8882 issued pursuant thereto, 
even though the employee may not as yet have attained eligibility for his 
first pericdic within-grade salary advancement under the act by serving 
18 or 30 months without an equivalent increase in compensation. 

An employee who was in a leave without pay status for more than 30 days, but 
less than a year, immediately prior to the effective date—October 1, 1941— 
of the within-grade salary-advancement statute of August 1, 1941, but who 
had had 18 or 30 months’ continuous service without an “equivalent increase 
in compensation” prior to such leave without pay status has had the neces- 
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sary service, computed in accordance with section 2 of the Executive Order 
No. 8882 issued pursuant to said statute, to entitle him, if otherwise qualified, 
to a within-grade salary advancement as of October 1, 1941. 21 Comp. 
Gen. 285, distinguished. 

In computing the service that may be credited under section 2 of Executive Order 
No. 8882 to the 18 or 30 months’ service necessary to entitle employees to 
within-grade salary advancements under the act of August 1, 1941, there may 
be included 30 days of any periods aggregating more than 30 days, but less 
than a year, that employees are in a nonpay status, that is, only the excess 
over 80 days need be excluded. 

Where, effective at the close of business on October 1, 1941, from and after which 
date the first within-grade salary advancements under the act of August 1, 
1941, became effective, an employee resigned his permanent position under 
the classification act in one Government agency in order to accept, without 
break in service, another permanent position under the classification act 
in another agency, the employee should be considered for a salary advance- 
ment under the act as of October 1, 1941, by the agency from which the 
employee resigned. 21 Comp. Gen. 369, 376, relating to an employee who was 
completely separated from the service on October 1, 1941, distinguished. 

Public Health Service field physicians who render part-time service at irregular 
periods and whose compensation is paid on an annual basis pursuant to the 
act of May 14, 1937, may continue to be paid in accordance with said act 
without the application to them of the uniform within-grade salary-advance- 
ment plan prescribed by the act of August 1, 1941. Decision B-22683, Jan- 
uary 7, 1942, 21 Comp. Gen. 644, relating to part-time physicians of the 
District of Columbia, distinguished. 


Comptroller General Warren to the Federal Security Administrator, February 
21, 1942: 


I have your letter of February 2, 1942, as follows: 


Your decision is requested on certain questions that have arisen in the admin- 
istration of the Classification Act of 1923, as amended by Public Law 200, 77th 
Congress, approved August 1, 1941, as follows: 

1, Although initial payments authorized and required to be made as of Octo- 
ber 1, 1941, under the above-stated law, were delayed until additional funds could 
be appropriated by Congress to meet the general operating expenses of the govern- 
ment agencies as expressed in the Bureau of the Budget Circular No. 381, dated 
September 27, 1941, it became necessary in the meantime to effect changes in 
status and transfers of certain employees with the result that numerous technical 
questions developed. Assuming that these employees were entitled under the 
law to the initial advances referred to, and that they are now being advanced 
retroactively from October 1, 1941, also that there is no administrative desire for 
a reduction in salary, some of these questions are: - 

a. Will an employee who was transferred on October 16, 1941, from a position 
in CAF-2 at $1,440 to another position in the same grade and at the same salary, 
be entitled to the salary increase only from October 1 to October 15, 1941, inclu- 
sive, or will he be entitled to it thereafter as well? 

b. Will an employee who was transferred on October 16, 1941, from CAF-2 at 
$1,620 to CAF-3 at $1,620 be entitled to the increase only to October 15, 1941, 
inclusive, or will he be entitled to it thereafter as well? 

c. Will an employee who was transferred on October 16, 1941, from CAF-2 
at $1,440 to CAF-1 at $1,440 be entitled to the increase only to October 15, 1941, 
inclusive, or will he be entitled to it thereafter as well? 

d. An employee was transferred on October 16, 1941, from CAF-2 at $1,560 
in the departmental service to CAF-1 at $1,440 in the field service. He is en- 
titled, under the law, to a salary advancement to $1,620 in CAF-2, and when his 
promotion is received it is desired to have him receive at the same time $1,500. 
Can the latter rate be fixed under the law cited above, or was it necessary to have 
set the salary administratively at $1,500 at the time of transfer in order to safe- 
guard that salary to the employee? 

2. It is the general policy of the Social Security Board, when transferring its 
employees to duty in its field service, to transfer them at the same salary if 
transferring at the same grade; and, if transferring to a lower grade, to transfer 
them at the middle salary rate of that grade. Requests for transfer to our field 
offices are numerous and many employees are willing to go at a decrease in salary 
and/or grade in order to secure such changes of station. In your decision of 
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October 14, 1941 (B-20911), you state “* * * on and after October 1, 1941, 
January 1, 1942, or April 1, 1942, the only legal rate of salary payable under the 
existing law, to employees who qualify as of those dates is the advanced salary 
required by the statute to be paid.” Is this to be interpreted that we must pay an 
employee, upon transfer to the field, the same salary he was receiving in the 
departmental service if transferring at the same grade, and that he must be 
paid all earned administrative promotions if transferred to a lower grade? It 
should be noted that for budgetary reasons there will be instances where the 
latter course cannot be followed. 

8. Section 7 (f) of the Classification Act, as amended by Public Law 200, 
supra, provides that “Within the limit of available appropriations, and in recog- 
nition of especially meritorious services, the head of any department or agency 
is authorized to make additional within-grade compensation advancements, but 
any such additional advancements shall not exceed one step and no employee 
shall be eligible for more than one additional advancement hereunder within 
each of the time periods specified in subsection (b). * * *.” Section 3 of 
Executive Order 8882, September 3, 1941, implementing this amendment, states, 
“* * * An additional within-grade compensation advancement authorized by 
the said section 7 (f) may be granted simultaneously with, or at any time prior 
to, the periodic increase to which the employee may be eligible under the said 
section a; @, © >, 

Your decision is requested as to whether under the above-quoted authorities a 
“meritorious” promotion may be granted currently to an employee prior to his 
attaining eligibility for a statutory within-grade salary advance under section 7 
(b). For example, may an employee who was last promoted on February 1, 
1941, from P-1, $2,000 to P-2, $2,600 be given a meritorious within-grade com- 
pensation advance at this time? 

4. Section 7 of the Classification Act of 1923 as amended by Public Law 200, 
supra, provides, under subsections (b) and (e), as follows: 

“(b) All employees compensated on a per annum basis, and occupying perma- 
nent positions within the scope of the compensation schedules fixed by this act, 
who have not attained the maximum rate of compensation for the grade in 
which their positions are respectively allocated, shall be advanced in compen- 
sation successively to the next higher rate within the grade at the beginning 
of the next quarter, following the completion of: (1) Each eighteen months of 
service if such employees are in grades in which the compensation increments are 
$60 or $100; or (2) each thirty months of service if such employees are in grades 
in which the compensation increments are $200 or $250, subject to the following 
conditions: * 

“(e) Employees eligible under subsection (b) for compensation advancement 
by reason of service immediately preceding the effective date of this amendment 
shall be advanced to the next higher rate of compensation within the grade to 
which their positions are respectively allocated at the beginning of the next 
quarter immediately following the effective date of this amendment.” 

Executive Order No. 8882, September 3, 1941, supra, provides, under section 2 
(ec) and (d), as follows: 

“In computing the periods of service required by the said section 7 for within- 
grade advancements there shall be credited to such service: 

“(c) Time elapsing in a non-pay status (including break in service) not 
exceeding thirty days within any one time period of eighteen or thirty months, 
as the case may be. 

“(d) Service rendered prior to absence on furlough or leave without pay 
where such absence is in excess of thirty days but not exceeding one year.” 

Your decision is requested as to whether, under the above-quoted sections, 
an employee of the Agency who was on leave without pay for four months 
immediately preceding October 1, 1941, and who prior to that period of leave 
without pay had eighteen or thirty months or more of continuous service, as 
the case may be, is eligible for a within-grade compensation advance as of 
October 1, 1941. 

Also, your decision is requested as to whether, when leave without pay during 
an eighteen or thirty-month period is in excess of thirty days but less than one 
year, the period required for eligibility is automatically extended for the 
equivalent period of leave without pay or only for the excess of leave without 
pay over thirty days. The following case is one in point: Employee received 
last promotion May 1, 1940; eighteen months of service completed November 1, 
1941; eligible for promotion on January 1, 1942, except that sixty-five days 
of leave without pay were taken during eighteen-month period. Employee is 
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eligible for promotion on January 1, 1942, if allowed credit for thirty days. 
However, if eligibility period is extended for full amount of leave without pay 
taken, it will not be completed until January 5, 1942, thus making April 1, 1942, 
the effective date of the next promotion. 

5. In your decision, B-20925, of October 27, 1941 (21 Comp Gen. 369), you 
state under “Seventh question.” as follows: “If the employee was separated 
from a permanent position on October 1, 1941, from and after which date the 
first periodic increase of compensation is payable, the employee should not be 
considered for promotion as of that date. However, if the employee was not 
separated from his permanent position until after October 1, 1941, he should 
be considered for promotion for the period from October 1, 1941, to the date 
he is separated from such permanent position. * 

Under the above interpretation, should an ida be considered for pro- 
motion as of October 1, 1941, by this Agency if the employee was separated 
by resignation at the close of business October 1 to go to another agency without 
break in service? 

6. In the United States Public Health Service, certain physicians work part 
time and are paid annually less than the basic salaries for their respective 
grades. Their appointment is provided for under schedule A, section XIX, 
paragraph 6, Civil Service Rules, as follows: “Any local physician or dentist 
employed on a fee basis or a part-time basis when, in the opinion of the Com- 
mission, the establishment of registers is impracticable.” No mention is made 
in the appointment of the amount of time to be served. There are, for example, 
a number of acting assistant surgeons, appointed to care for specific groups 
of beneficiaries, whose annual compensation is based on the number of persons 
to be served. There is another group of acting assistant surgeons, attached to 
relief stations or to immigration stations, “subject to call” at all times and 
whose actual services rendered cannot be proportioned with any full-time 
employee’s tour of duty. These physicians have their own private offices and 
earry on their private practices, but when they receive calls, whether from the 
officer in charge of a hospital or from a chief quarantine officer, to make exami- 
nations, they are required, regardless of their private practices, to report 
immediately and to render such service as is necessary to the Public Health 
Service at the moment. The compensation of these men is determined adminis- 
tratively upon un estimated proportion of time to be required and is increased or 
decreased from time to time in accordance with the varying demands upon their 
time, throughout a given period. 

Are the above-mentioned physicians considered to be regular employees or 
are they the equivalent of contract employees? If the former, are they entitled 
to increases in salary under the terms of Public Law 200, supra? If they are 
eligible for the increase, what is the amount of a one-step increase, and would 
increased compensation for increased demands be disqualifying for a mandatory 
salary advance? 


Section 2 of the act of August 1, 1941, Public Law No. 200, 55 Stat. 
613, providing a plan for making within-grade salary advancements 
amends section 7 of the original Classification Act of March 4, 1923, 
42 Stat. 1490. The portion of section 7 of the original statute now 
constitutes subsection (a) of the section and the portion appearing 
in the amendatory act of August 1, 1941, now comprises subsections 
(b) to (h) of the section. Subsection (a) appearing in the original 
statute contains the following sentence which has not been superseded 
or rendered inoperative by the amendatory statute: 

* * * Nothing herein contained shall be construed to prevent the pro- 
motion of an employee from one class to a vacant position in a higher class at 
any time in accordance with civil service rules, and when so promoted the 


employee shall receive compensation according to the schedule established for 
the class to which he is promoted. [Italics supplied.] 


The word “class” as used in this statute has been construed as syn- 
onymous with the word “grade.” 4 Comp. Gen. 333, 334. See, also, 
section 10 of the original statute, 42 Stat. 1491, which has not been 
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superseded or rendered inoperative by the act of August 1, 1941— 
said section 10 of the basic statute providing as follows: 


That, subject to such rules and regulations as the President may from time 

to time prescribe, and regardless of the department or independent establish- 
ment in which the position is located, an employee may be transferred from 
a position in one grade to a vacant position within the same grade at the 
same rate of compensation, or promoted to a vacant position in a higher grade 
at a higher rate of compensation, in accordance with civil-service rules, any 
provision of existing statutes to the contrary notwithstanding: Provided, That 
nothing herein shall be construed to authorize or permit the transfer of an 
employee of the United States to a position under the municipal government of 
the District of Columbia, or an employee of the municipal government of the 
District of Columbia to-a position under the United States. 
It may be stated, therefore, that the terms and conditions of the 
amendatory act of August 1, 1941, as well as the rules stated in the 
President’s Regulations, Executive Order No. 8882, dated September 
8, 1941, and in the decisions heretofore rendered by this office constru- 
ing said statute, relate only to advancements in salary within the 
grade or position held by an employee at the time he is eligible for 
such advancement in salary, either periodic or meritorious, and do not 
control the fixing of initial salary rates upon the transfer, promotion, 
or reduction of employees from one grade or position to another, or 
modify or supersede rules stated in other decisions of this office for 
fixing initial salary rates upon transfer, promotion, or reduction 
between grades or positions. See the last sentence of the decision of 
October 13, 1941, 21 Comp. Gen. 326, 329. As the within-grade 
salary advancements, either periodic or meritorious, are required to 
be based on the “permanent positions within the scope of the com- 
pensation schedules fixed by this act” (quoting from section 7 (b) of 
the classification act, added by the act of August 1, 1941), occupied 
at the time the employee becomes eligible for such advancement in 
salary; and as one of the conditions of eligibility thereto is an effi- 
ciency rating based upon the performance of the duties of such posi- 
tion, there is nothing apparent in the law, as amended, or the regula- 
tions thereunder, vesting in an employee the absolute right to retain 
a periodic or meritorious within-grade salary advancement acquired 
in one permanent position after he is transferred, promoted, or re- 
duced to another permanent position with separate and distinct duties 
and responsibilities, whether in the same or a different grade. The 
vested right of an employee to retain the within-grade salary ad- 
vancement under the act of August 1, 1941, and the regulations pur- 
suant thereto, maintains only so long as the employee remains in the 
same position in which the advancement is properly granted. 

In decision of August 6, 1941, 21 Comp. Gen. 118, 114, it was 
stated : 

This office, in a long line of decisions, has held that the transfer, reappointment, 
or reinstatement of an employee from a classified or unclassified position to a 


classified position does not constitute a “new” appointment within the meaning of 
rule 6 of section 6 of the Classification Act of 1923, approved March 4, 1923, 42 
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Stat. 1490, providing as follows: “All new appointments shall be made at the 
minimum rate of the appropriate grade or class thereof.” See 9 Comp. Gen. 71; 
id. 80; id. 813; 13 id. 22; id. 86; id. 222; 15 id. 102; id. 797; 16 id. 598; id. 994; 
17 id. 460; id. 563 ; id. 1061; 19 id. 20; id. 763; 20 id. 17; id. 318. * * * 

Under the rules stated in those decisions, an employee may be 
paid initially in a grade or position to which transferred, promoted, 
or reduced without loss of the salary rate, including any periodic or 
meritorious within-grade salary advancement, paid the employee in 
his old position, or with as little loss of salary as is necessary to pay 
a salary rate prescribed for the grade to which the employee is 
transferred, promoted, or reduced. In other words, under section 16 
of the original classification act, supra, it is proper and within ad- 
ministrative discretion to save an employee’s periodic or meritorious 
within-grade salary advancement acquired in one grade or position 
after transfer, promotion, or reduction to another grade or position. 

However, when an employee is transferred, promoted, or reduced 
from one position to another separate and distinct position with dif- 
ferent duties and responsibilities, whether in the same or a different 
grade, it is within administrative discretion—availability of funds to 
be considered, of course—to pay initially any salary rate prescribed 
by the classification act for the grade to which the employee is trans- 
ferred, promoted, or reduced, without regard to the rate paid in the 
position occupied prior to the transfer, promotion, or reduction. That 
is to say, section 10 of the original classification act, above quoted— 
which, as previously stated, has not been affected in any manner by the 
amendatory act of August 1, 1941—vests a discretion in the admin- 
istrative office but does not require administrative action to save an 
employee’s periodic or meritorious within-grade salary advancements 
paid to him prior to his transfer, promotion, or reduction from one 
position to another, whether in the same or different grade. 

Referring to such questions a, b, c, and d of question numbered 1, 
none of the employees would be entitled, as a matter of right, to the 
periodic increase in compensation after date of transfer from one 
position to another, but, in view of your statement “that there is no 
administrative desire for a reduction in salary” (except apparently as 
to question d), and as the actual payments of the periodic increases 
effective October 1, 1941, have been delayed, during which period of 
delay you state “it became necessary to effect changes in status and 
transfers of certain employees,” in respect of which action there were 
no guiding rules for paying initial salary rates with relation to the 
application of the provisions of the amendatory act, it is within ad- 
ministrative discretion to grant the employees in each case the within- 
grade salary advancement effective on the date of the transfer, it being 
understood with regard to question d that the salary rate including 
the periodic increase after date of transfer will be $1,500 per annum. 

Regarding question numbered 2, the discussion herein, preceding 
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answer to question numbered 1, appears to constitute a complete 
answer to this question. 

Under the provisions of section 7 (f) of the classification act (added 
by the act of August 1, 1941), and section 3 of Executive Order No. 
8882, dated September 3, 1941, one additional meritorious promotion 
or within-grade salary advancement of one step in a grade may be 
made at any time during each promotable period of 18 or 30 months, 
as the case may be, regardless of whether the effective date is at the 
beginning of a quarter or prior to the beginning of the quarter when 
the employee attains eligibility for his first periodic increase. Accord- 
ingly, question numbered 3 is answered in the affirmative. In the 
example stated, the employee, if otherwise entitled thereto, may be 
granted a meritorious promotion to $2,700 per annum at this time, 
prospectively effective. 

Referring to question numbered 4, in decision of October 2, 1941, 
21 Comp. Gen. 285, it was held as follows (quoting from the first 
paragraph of the syllabus) : 

Eligibility for promotion as of October 1, 1941, when the first within-grade 
compensation increases become effective under the act of August 1, 1941, is for 
determination on the basis of service rendered during the last preceding 18 
or 30 months, as the case may be, and the amount of the increase is to be deter- 
mined by the rates applicable to the partictilar grade in which the employee is 
serving at the time he becomes eligible for the increase. 

That rule was stated with relation to an employee who had not been 
in a nonpay status for a period exceeding 30 days during the 18 or 
80 months immediately preceding October 1, 1941. There is nothing 
in the terms of section 7 (e) of the classification act, added by section 2 
of the act of August 1, 1941, to preclude the counting of a longer 
period immediately prior to October 1, 1941, where the employee had 
been in a nonpay status for more than 30 days and less than one year 
prior to October 1, 1941. That is to say, the rules stated in section 
2 of the President’s Regulations for computing length of service may 
be applied to any necessary period immediately prior to October 1, 
1941, in the same manner as they are applicable to any other corre- 
sponding period immediately prior to the beginning of any subsequent 
quarter. 

Accordingly, as to the first subquestion under this question numbered 
4, the employee who was on leave without pay for four months im- 
mediately preceding October 1, 1941, but who had had 18 or 30 months 
or more of continuous service, including time prior to such period in 
& nonpay status, without having received an equivalent increase in 
compensation, was eligible for a within-grade salary advancement as 
cf October 1, 1941, if otherwise qualified. Regarding the second sub- 
question under the question numbered 4, a period in a nonpay status 
not exceeding 30 days may be included in counting longevity for 
purposes of computing the promotable period and only the excess over 
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30 days in a nonpay status must be excluded. See the last paragraph 
of decision of October 11, 1941, 21 Comp. Gen. 313, 316, wherein it was 
stated as follows: 


Under the terms of section 2 (c) of the regulations, the aggregate of time 

elapsing in a nonpay status, whether in one or more periods, in the 18 or 30 
months’ period immediately preceding the beginning of a quarter that may be 
counted, shall not exceed 30 days. Any period in a nonpay status in excess of 
30 days in the aggregate may not be counted in computing the 18 or 30 months’ 
period, * * * 
It would seem unreasonable to conclude that an employee who had 
been in a nonpay status exactly 30 days could count such period in 
computing his promotable period, whereas an employee who had been 
absent in a nonpay status for 31 days could not count any of such 
period. Accordingly, the employee in the example stated under this 
subquestion was eligible for a within-grade salary advancement as 
of January 1, 1942, if otherwise qualified. 

Regarding question numbered 5, the rule stated in the cited decision 
of October 27, 1941, 21 Comp. Gen. 369, was with reference to employees 
who did not continue in the service in any position subject to the 
classification act (as amended) after October 1, 1941. It was con- 
cluded that where an employee was finally separated from the service 
simultaneously with the effective date of the act, no within-grade sal- 
ary advancement should be made. However, as all continuous civilian 
service is creditable in computing the 18- or 30-month period regardless 
of the department or agency in which employed (see sec. 2 (a) of the 
regulations), an employee who remained in the service after October 
1, 1941, in a permanent position subject to the classification act should 
be considered for a promotion as of October 1, 1941, by the Federal 
Security Administration, notwithstanding the employee resigned at 

the close of business October 1, 1941, to go to another agency, without 
break in service. This question is answered in the affirmative. 

With respect to question numbered 6, in decision of October 5, 1937, 
17 Comp. Gen. 303, 305, relative to part-time physicians in the Public 
Health Service, it was stated as follows: 

The decisions of this Office where the rules have been stated for fixing the 
compensation rates of part-time positions, have held in effect (1) the positions 
must be classified if the character of the duties performed is the same or similar 
to the duties of employees on a full-time basis required to be classified; (2) the 
rates of compensation must be fixed administratively on an annual basis having 
substantially the same relation to the rates fixed for full time in the’ same or 
similar positions which the part-time service required to be performed bears 
to full-time service; (3) that “service” of part-time professional and scientific 
personnel and those similarly employed may include both availability for duty as 
well as actual service; (4) the letters of appointment or contracts of employment 
should show the basis or method used in determining the per annum rate of com- 
pensation on a part-time basis; (5) the pay roll should reflect the classification 
grade, the annual salary rate, and the ratio or percentage that the part-time 
compensation bears to the full-time compensation in similar positions. 11 Comp. 
Gen. 105; id. 211; id. 217; id. 260; id. 8362. As to professional and scientific 


personnel it was stated in decision of January 7, 1932, 11 Comp. Gen. 260, 262, 
as follows: 
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“It is understood from the statement made in the two letters quoted that the 
annual salary of these two consultant or part-time physicians has been fixed on 
two primary elements, to wit: (1) Availability for duty at all times upon the call 
of the Veterans’ Administration, necessitating the physicians so to arrange their 
private practice as to meet the needs of the Government; and (2) the minimum 
time of actual service on Government work without special call. 

“The right of an employee of the Government to compensation is dependent 
upon the rendering of service, 5 Comp. Gen. 566, and, ordinarily, there is no 
authority for the payment of a stipulated annual salary in the nature of a retainer 
having an uncertain relation to, and possibly in excess of, services actually 
rendered. However, in view of the professional nature of the part-time service 
rendered by consulting physicians for the Veterans’ Administration, involving, 
in addition to actual attendance at Government institutions, research and other 
similar work during time not actually spent at the Government institutions, as 
well as the necessity of adjustment in private practice with little or no notice in 
order to be available upon the call of the Government, it is believed that both 
of the elements above stated reasonably may be classed as ‘service’ and properly 
are for consideration in fixing the part-time compensation on an annual basis 
having proper relation to the time served by full-time employees in similar 
positions, the salaries for which have been fixed in accordance with the prin- 
ciples of classification.” 

In other words, this Office has definitely recognized that the availability of 
professional and scientific personnel also engaged in private practice or com- 
mercial pursuits for duty upon call by the Government has a value and consti- 
tutes “service” which may not in all cases be measured with mathematical exacti- 
tude. The evaluation of such part-time service of professional and scientific 
personnel and other employees whose work is of a similar nature or performed 
in connection with the work of professional and scientific personnel is of neces- 
sity an administrative responsibility and it is not the purpose or intent of this 
Office in making requirements for audit purposes to question the administrative 
action in this regard, but simply to have ‘a practical basis on which it may 
be determined that none but lawful expenditures are made. 


The act of May 14, 1937, 50 Stat. 148, considered in that decision, 
contains a provision as follows: 


Hereafter field employees of the Public Health Service, except those employed 
on a per diem or fee basis, who render part-time duty and are also subject to call 
at any time for other services, may be paid annual compensation for such 
part-time duty and, in addition, such fees for such other services as the Secretary 
of the Treasury may determine: Provided, That the total amount paid to any 
such employee for any fiscal year shall in no case exceed the amount of the mini- 
mum annual salary rate of the classification grade of the employee. 

That statute is permanent legislation. There is for noting particu- 
larly the limitation fixed in the proviso to the statute on part-time 
salary rates that may be paid to field personnel of the Public Health 
Service who render part-time duty and are subject to call at any time. 
While the statute definitely recognizes that the part-time positions 
mentioned under this question (No. 6), the salary of which is paid 
on a per annum basis, are within the purview of the classification 
act, as held in the decision of this office, supra, the authority to pay to 
the same part-time employees both salary on a time basis and fees, and 
the limitation fixed on the total amount of compensation, including 
both salary and fees that may be paid during a year, to wit, “shall in no 
case exceed the amount of the minimum annual salary rate of the classi- 
fication grade of the employee,” would appear to be inconsistent with 
the plan prescribed by the act of August 1, 1941, for granting within- 
grade salary advancements on the basis of longevity, efficiency ratings, 
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etc. Section 8 of the act of August 1, 1941, provides that “Insofar 
as they are inconsistent or in conflict with prior laws, the provisions 
of this Act shall control.” Thus, it may seem, at first blush, that the 
act of May 14, 1937, supra, no longer controls the fixing of salary 
rates of part-time field personnel of the Public Health Service whose 
positions are within the purview of the classification act. However, 
section 4 of the act of November 26, 1940, 54 Stat. 1214, 1215, provides, 
in pertinent part, as follows: 


The President is authorized, after suitable investigation by the Commission, 
which shall include consultation with representatives of the heads of execu- 
tive departments and independent agencies, in or under the jurisdiction of 
which the offices or positions hereinafter designated are located, and upon a 
finding that such action is necessary to the more efficient operation of the 
Government, to exclude, by Executive order, from the provisions of the Classi- 
fication Act of 1923, as amended and extended under this act— 

* * * offices or positions filled by persons employed locally on a fee, 
contract, or piece-work basis who may lawfully perform their duties concur- 
rently with their private profession, business, or other employment and whose 
duties require only a portion of their time, where it is impracticable to ascertain 
or anticipate the proportion of time devoted to the service of the Federal 
Government. 


While it is understood that no Executive order has as yet been 
issued under that authority, the statute indicates a legislative recog- 
nition “that it may not always be practicable or necessary to classify 
part-time professional positions” (quoting from the decision of 


April 10, 1940, 19 Comp. Gen. 849, 853). You are advised therefore 
that in view of said statute and of the irregular periods during 
which the personnel mentioned in this question are employed and 
paid for part-time professional service, there is justified the con- 
clusion that their salary rates may continue to be paid pursuant to 
the terms and conditions of the act of May 14, 1937, supra, without 
. regard to the provisions of the act of August 1, 1941, and accordingly, 
that the within-grade salary-advancement plan prescribed by the 
later statute has no application to such part-time personnel. The 
answer to this question is to be distinguished from the rule stated 
in decision of January 7, 1942, B-22683, 21 Comp. Gen. 644, appli- 
cable to part-time physicians of the District of Columbia, for the 
reason that there has been no special statute enacted applicable to 
part-time physicians of the District of Columbia similar to that 
enacted for controlling the salary rates of part-time employees in 
the field service of the Public Health Service, the part-time positions 
of the District of Columbia physicians being properly within the 
purview of the classification act. 


(B-23725) 


COST-PLUS-A-PERCENTAGE-OF-COST CONTRACT PROHIBITION 


A contract for stevedoring services entered into without advertising pursuant 
to section 1 (a) of the act of July 2, 1940, providing for payment on a 
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cost-plus-a-percentage-of-cost basis contrary to the provisions of said section 
1 (a) is not binding on the United States, but the contractor may be 
paid on a quantum meruit basis for actual wage payments to employees; 
Social Security taxes deducted from wages, and those contributed by the 
contractor, which have actually been paid to the State and Federal Gov- 
ernments; actual payments for equipment rental, etc.; actual overhead 
costs of supervision and insurance; plus a reasonable fee for performance 
of the contract. Decision discusses the evidence required in support of 
such payments. 


Comptroller General Warren to the Secretary of War, February 24, 1942: 

There has been received by fourth indorsement of February 7, 1942, 
from the Under Secretary of War, a request for an advance decision 
on Bureau voucher No. DA-95 proposing payment, in the amount 
of $8,033.19, to the Associated-Banning Co., Wilmington, Calif., 
for stevedoring and other services furnished in connection with the 
loading of United States Army transport Ludington during the 
period November 13 to 19, 1941, under contract No. DA~W-414—- 
Eng-28, dated November 21, 1941. 

The voucher was transmitted by the Finance Officer, United States 
Army, San Francisco, Calif., to the Chief of Finance by letter of 
January 17, 1942, as follows: 


1. There will be found attached hereto documents as listed: 

(a) Copy of Contract No. DA-W-414-Eng-38, entered into by the Corps of 
Engineers with the Associated-Banning Co. of San Francisco, to cover stevedor- 
ing services. 

(b) Bureau Voucher No. DA-95 and supporting papers (in duplicate) cov- 
ering claim for first and final payment under above numbered contract. 

(ec) Duplicate copies of correspondence pertaining to above-numbered voucher. 

2. The file is forwarded primarily for consideration for referral to the 
General Accounting Office for direct settlement because this office questions 
the legality of the contract in that payment is provided for on a cost-plus-a- 
percentage basis, such basis being a direct violation of the provisions of section 
(a) of the act approved July 2, 1940 (Public, No. 703, 76th Congress): said 
- being quoted in the contract as the authority under which it was entered 

to. ; 

83. Should it be determined that payment may be made legally under the 
contract, and if the voucher is returned to this office for payment, it then 
becomes necessary that opinion be furnished as to whether the voucher may 
be paid in its present form. Here attention is invited to copy of our letter 
of December 20, 1941, directed to the Division Engineer, San Francisco, 
together with copy of letter dated January 5, 1942, directed to the same 
official by the Associated-Banning Company, both contained in correspondence 
referred to in 1 (c) above. 

4. It does not appear that authorities granted in Decision B 22235, C. G., 
U. S., December 19, 1941, could be applied in this instance because none of 
the payments for which reimbursement is claimed were witnessed by a Govern- 
ment representative. It is not believed that endorsements to employees’ pay- 
roll checks would prove of practical value for the reason that under the 
method in use in San Francisco, longshoremen are paid through a central 
pay-off bureau and checks covering any given period of time include all wages 
earned even though workers may have been employed by several organizations 
during the period. 

5. Next, contractor states that he is required to hold employer and employee 
contributions to State Unemployment Security and Federal Old Age Assistance 
funds until the end of each quarter. This requirement is fully understood 
by this office; nevertheless it is believed that reimbursement may not be made 
by the United States until contractor has actually made the payments. 

6. Contractor states that no receipt has ever been given him for payments 
made to either of the funds mentioned in preceding paragraph but, in the 
opinion of this office, it is only because he has never asked for them since this 
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office has made a great many payments to reimburse other contractors for 
similar expenditures and there has not been a single instance when claims 
Were not supported by receipts. 


7. It is believed that if voucher is returned to this office for payment, 
remaining discrepancies can be adjusted locally without request for further 


opinion. 

While it is stated in said letter that Bureau voucher No. BA-95 
represents a claim for payment for services furnished under contract 
No. DA-W-414-Eng-38, examination thereof reveals that the services 
actually were furnished under contract No, DA-W-414-Eng-28, con- 
sisting of the contractor’s informal bid contained in its letter of 
November 14, 1941, and acceptance of the United States Engineer 
Office, Southern Pacific Division, San Francisco, Calif., by purchase 
order dated November 21, 1941. However, it does appear that on 
November 20, 1941, contract No. DA-W-414—-Eng-38 was entered into 
between the contractor and the United States Engineer Office, San 
Francisco, Calif., for the furnishing of stevedoring services and 
equipment for the loading of vessels at piers in the ports of Los 
Angeles, Long Beach, and San Pedro, Calif., as may be required dur- 
ing the period November 20, 1941, to June 80, 1942. It is stated on 
each of the two said contracts that it was entered into without adver- 
tising pursuant to section 1 (a) of the act of July 2, 1940, Public 
No. 703, 54 Stat. 712, as continued in effect by section 9 of the Military 
Appropriation Act of 1942, Public Law No. 139, 77th Congress, 55 
Stat. 393, 

With respect to the first question presented by the finance officer. 
in his letter of January 17, 1942, supra, relative to the legality of the 
contract on the ground that payment is provided for on a cost-plus-a- 
percentage-of-cost basis, contrary to the provisions of section 1 (a) 
of the act of July 2, 1940, supra, the bid of the contractor, contained 
in its letter of November 14, 1941, is as follows: 


With reference to your telephone request of today, we are quoting below the 
terms for the loading of the S. S. Ludington. 

Loading & receiving entire shipment: Straight time pay roll plus 27%. 

This 27% includes the following: Insurance 10%; supervision and use of gear 
10% ; profit 7% ; and in addition thereto there will be a charge of 4% of straight 
time pay roll for Social Security Tax. 

Overtime: Cost plus 10% for Insurance, and 4% for Social Security Tax. 

Guards & watchmen: Cost plus 10% for Insurance. 10% for Supervision and 
4% for Social Security Tax. 

Any outside equipment as cranes, barges, floating cranes and tow boats at 
actual cost. 


It is understood and agreed that this vessel is to be loaded and cargo secured 
to your satisfaction. 
Section 1 (a) of the act of July 2, 1940, authorizing the Secretary 
of War to enter into contracts for expediting the strengthening of 
the national defense, with or without advertising, provides, in 
pertinent part, that: 


* * * Provided further, That the cost-plus-a-percentage-of-cost system of 


contracting shall not be used under this section; but this proviso shall not be 
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construed to prohibit the use of the cost-plus-a-fixed-fee form of contract when 
such use is deemed necessary by the Secretary of War. 

It is apparent that the contractor’s bid provided for payment on a 
cost-plus-a-percentage-of-cost basis, and section 1 (a) of the act of 
July 2, 1940, expressly stipulates that the cost-plus-a-percentage-of- 
cost system of contracting shall not be used thereunder. Hence, said 
contract would appear to be in contravention of the terms of the 
statute. Furthermore, examination of the schedule of payments 
provided for under contract No. DA~-W-414-Eng-38, supra, cover- 
ing the furnishing of stevedoring services for the period November 
20, 1941, to June 30, 1942, shows that that contract, also, provides for 
payment to the contractor on a cost-plus-a-percentage-of-cost basis 
contrary to the terms of the act of July 2, 1940. Therefore, on the 
present record, neither of said contracts may be regarded as legally 
binding on the United States. 

However, while payment for the stevedoring services covered by 
Bureau voucher No. DA-95, supra, may not be made on the basis 
contained in contract No, DA-W-414-Eng-28, since such services 
were rendered at the direction of an authorized contracting officer, 
the contractor may be paid for the reasonable value thereof on a 
quantum meruit basis. In this connection, it appears that the items 


listed on the invoices supporting voucher No. DA-95, include the 
following: 


(1) Actual wages of watchmen and guards, plus 10% insurance, 10% super- 
vision and 4% Social Security tax on the amount of the wages. 

(2) Actual wages of stevedores and clerks for straight time worked, plus 
27%, plus 4% Social Security tax on the amount of the wages. 

(3) Overtime wages of stevedores and clerks, plus 10% insurance and 4% 
Social Security tax on the amount of the wages. 

(4) Payment for 4,637 cu. ft. of fresh water. 

(5) Payment for temporary berth assignment. 

(6) Payment for crane rentals. 

(7) Payment for lumber and other materials furnished. 
Of these various items, the contractor may be reimbursed for the actual 
amounts paid as wages to the watchmen, guards, stevedores, and 
clerks—including any overtime as well as straight time. However, 
while the contractor’s invoices contain a notation of approval by a 
representative of the Government, thus indicating that the time worked 
and the wages paid to the employees listed thereon are correct, the in- 
voices are not supported by the original pay rolls of the contractor. 
Accordingly, in order that the hours claimed to have been worked by 
the various employees and the rates of wages claimed to have been paid 
to them may be verified both by the administrative officers in your De- 
partment and by this office, the invoices should be supported by the 
contractor’s original pay rolls, or other satisfactory evidence, showing 
the time worked by the various employees listed on its invoices and the 


rates of wages paid to each. See 20 Comp. Gen. 664. The requirement 
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that the original pay rolls be furnished appears to be particularly 
necessary in this case since the record indicates that the actual pay- 
ments of wages to the employees were made not directly by the con- 
tractor, but by the central pay office of the Waterfront Employers As- 
sociation pursuant to an agreement with the contractor. Furthermore, 
since the payments of wages were not made by the contractor and since 
it appears that the payment of employees was not witnessed by a Gov- 
ernment representative (B-22235, December 19, 1941, 21 Comp. Gen. 
598), the contractor should furnish proper evidence showing that it 
has made payment to the Waterfront Employers Association for the 
amounts covered by the pay rolls which pertain to the instant voucher. 

Also, it appears that the items listed as wage payments to the con- 
tractor’s employees represent the full amount earned by the employees, 
including amounts to cover Social Security taxes which were deducted 
by the employer. Before payment may be made of the full amount 
of the wages thus claimed, the contractor should furnish receipts or 
other evidence showing that the amounts deducted from the employees’ 
wages as Social Security taxes actually have been paid by it to the 
Federal or State Governments. Furthermore, while the contractor 
may be reimbursed for the 4 percent claimed as Social Security tax 
paid by it on the amount of the wages, reimbursement thereof may not 
be made until evidence is furnished showing that the contractor has 
made payment of such amount to the Federal or State Governments, as 
the case may be. See 20 Comp. Gen. 664. 

With respect to the amounts claimed as payment for materials fur- 
nished and equipment rented, listed in items 4, 5, 6, and 7, supra, you 
are advised that the contractor may be reimbursed for the amounts 

claimed for such items provided the vendors’ original invoices are fur- 
nished by the contractor, showing that payment has been made for the . 
materials used and the invoices or voucher are supported further by a 
certification of a representative of the Government to the effect that 
such materials actually were used in connection with the loading of 
the vessel. If the contractor is unable to furnish paid vendors’ in- 
voices, then the voucher should be supported by a certification of a 
Government representative that it has been determined that the 
amounts claimed as payment for the materials are reasonable and are 
not in excess of those charged the general public. Also, the items cover- 
ing payment for temporary berth assignment and crane rentals should 
be supported by evidence showing that such amounts are reasonable 
and by a certification of the Government representative that the rented 
equipment was actually used in connection with the loading of the 
vessel for the periods claimed by the contractor. 

With respect to the items of 10 percent insurance and 10 percent 
supervision on the wages of watchmen and guards and on the over- 
time wages of stevedores and clerks, and the item of 27 percent 
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claimed on the straight time wages of stevedores and clerks, while 
the contractor may be entitled to a reasonable fee for performance 
of the contract, together with any actual overhead costs of insurance 
and supervision, on the present record, I am unable to authorize the 
payment to the contractor of any amount under these items. 

It is understood that several vouchers covering services furnished 
under contract No. DA~W-414-Eng-38 now are pending before the 
Finance Officer, San Francisco, Calif. If so, they may be considered 
by the finance officer along the lines herein indicated. 

The voucher and supporting papers are returned herewith. 


(B-23914) 
CIVILIAN RETIREMENT—REEMPLOYMENT 


A civilian officer or employee determined by the appointing authority to possess 
special qualifications who is separated from the service by retirement for age 
under section 1 of the Civil Service Retirement Act, as amended by the 
act of January 24, 1942, may be immediately reemployed pursuant to the 
authority of section 2 (b) of the latter act without there being an actual 
break in service, or intervening period for which an annuity is payable. 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, February 24, 1942: 


I have your letter of February 12, 1942, as follows: 


Section 2 (b) of the amendment to the Civil Service Retirement Act approved 
January 24, 1942 (Public 411, 77th Congress) provides as follows: 

“No person separated from the service who is receiving an annuity under the 
provisions of section 1 of this act shall be eligible again to appointment to any 
appointive office, position, or employment under the United States or of the 
government of the District of Columbia unless the appointing authority deter- 
mines that he is possessed of -special qualifications, in which event payment of 
his annuity shall be terminated during the period of his appointment. Any such 
person whose annuity is terminated shall, upon the termination of his appoint- 
ment, have his subsequent annuity rights determined under the provisions of the 
law in effect at the time of such termination.” 

A strict interpretation of the words “who is receiving an annuity” appearing in 
the above quoted subsection might seem to indicate that before reappointment 
could be accomplished the person must actually be in receipt of an annuity. 

This amendment providing for reemployment of age annuitants was presented 
by the Senate Civil Service Committee. In its report No, 921 of December 22, 
1941, on this amendment, the Committee stated : 

“Amendments 2 and 3 provide that no person who is retired may be reap- 
pointed to a position in the Government or the District of Columbia unless 
the appointing authority determines that such person possesses special qualifica- 
tions and his annuity is terminated during the period of his appointment. Upon 
the conclusion of such appointment his annuity is redetermined under the provi- 
sions of the law in effect at that time. This provision would enable the Govern- 
ment to retain in its employ or to call back into service persons of outstanding 
ability and long experience in a particular field. Such service might be 
for a short period to perform a particular mission requiring specific qualifica- 
tions, or for a considerable length of time as the appointing authority may 
determine. In time of emergencies, such as the present, it would enable the 
Government to avail itself of the services of numerous retired employees whose 
knowledge and experience is of inestimable value. Your committee understands 
that the War and Navy Departments at present have authority to make such 
een and it seems that other agencies would be benefited by this 
right.’ 

Under authority granted the War and Navy Departments by the act of 
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June 28, 1940 (referred to by the Committee), numerous reemployments in those 
Departments were effected the day following separation for retirement. More- 
over, in discussing this measure Senator Norris quoted the provision regarding 
reemployments and asked for its meaning. The following is quoted from the 
Congressional Record of January 19, 1942, page 467: 

“Mr. Norris. I should like to read a little further. What does this language 
mean: ‘Unless the appointing authority determines that he is possessed of spe- 
cial qualifications, in which event payment of his annuity shall be terminated 
during the period of his appointment.’ 

“I do not quite understand what that means.” 

“Mr. Meap. That means that although the employee has arrived at the age 
of 70, when his annuity begins—— 

“Mr. Norris. Yes. 

“Mr. Mgap. The annuity can be terminated at the same instant if his immediate 
superior, or any superior, for that matter, over him in the department wishes 
to retain his services and notifies the retirement commission that the employee 
has special qualifications. Therefore his annuity at 70 is suspended until he 
retires, say, at 75, and if during the intervening years his annuity benefits have 
been raised by law he will, when he retires at 75, enjoy the increased benefits 
which may have accrued during his 5 years of added service. 

“Mr. Norris. Does it mean, then, that if he should retire, let us say, at the 
age of 75, he would not get the benefit of any increase to which his additional 
service had entitled him—he would get the same benefit as though he had re- 
tired at the age of 70? 

“Mr. MgAp. He would get the benefit of any increase that resulted from legis- 
lation, and he would get the actuarial benefit resulting from his increased years 
of service. He would have, then, 5 years more of his own contributions to enjoy 
as well as 5 years more of the Government’s payments to him, 

“Mr. Norgis. Would he have to go through the formality of being reappointed? 

“Mr. MEAD. Not necessarily; no. 

“Mr. Norris. The bill says, reading further from the amendment: 

Any such person whose annuity is terminated—— 

I do not understand that it is actually terminated. It is merely sus- 
pended; is it not? 

Any such person whose annuity is terminated shall, upon the termina- 
tion of his appointment—— 

What appointment does that mean? 

“Mr. Meap. It means his subsequent continuation in the service. 

“Mr. Norris. Then, that is construed to be an appointment, I should judge. 

“Mr. Mrap. That is correct; and we use the word ‘terminated’ because it 
applies more generally to all the others who have gone out of the service, who 
will not come back into the service. It is merely technical language. The in- 
’ formation given to the committee by the retirement experts was that it covers 
the case we had in mind—the case of the man with special talent or special 
qualifications—and it adds to the authority of the Eresident to continue him 
in the service the authority of his superior. * * 

Your decision as to whether an employee sibuitaves for retirement under the 
provisions of section 1 of the Civil Service Retirement Act as amended by the 
act of January 24, 1942 may be reemployed the following day under the terms 
of section 2 (b) of the said act, or whether there must be an actual break in 
service during which an annuity is paid, is respectfully requested. 

The requirement of a break in service would involve a useless expenditure of 
time and effort in adjudicating applications for annuity, and payments for 
short periods, which will be immediately terminated upon reemployment. 


For purposes of this case it is desirable to quote here in its entirety 
section 2 of the act of January 24, 1942, Public Law 411, 56 Stat. 14, 
as follows: 


Sec. 2. Strike out all of section 2 of the act of May 29, 1930, as amended, 
and insert in lieu thereof the following: 

“(a) Except as provided in section 204 of the act of June 30, 1932 (47 Stat. 
404), and section 3 of the act of July 18, 1987 (50 Stat. 512), all officers or 
employees to whom this act applies shall, on the last day of the month in which 
they attain retirement age as defined in the preceding section; and having 
rendered at least fifteen years of service, be automatically separated from the 
service, and all salary, pay, or compensation shall cease from that date, and it 
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shall be the duty of the head of each department, branch, or independent office 
of the Government concerned to notify each such employee under his direction 
of the date of his separation from the service at least sixty days in advance 
thereof: Provided, however, That no provision of this or any other act relating 
to automatic separation from the service shall have any application whatever 
to any elective officer. 


“(b) No person separated from the service who is receiving an annuity 
under the provisions of section 1 of this act shall be eligible again to appoint- 
ment to any appointive office, position, or employment under the United States 
or of the Government of the District of Columbia unless the appointing authority 
determines that he is possessed of special qualifications, in which event payment 
of his annuity shall be terminated during the period of his appointment. Any 
such person whose annuity is terminated shall, upon the termination of his 
appointment, have his subsequent annuity rights determined under the pro- 
visions Of law in effect at the time of such termination.” [Italics supplied.]} 

Section 204 of the act of June 30, 1932, 47 Stat. 404, provides, in 
pertinent part, as follows: 

On and after July 1, 1932, no person rendering civilian service in any branch 

or service of the United States Government or the municipal government of the 
District of Columbia who shall have reached the retirement age prescribed for 
automatic separation from the service, applicable to such person, shall be con- 
tinued in such service, notwithstanding any provision of law or regulation to the 
contrary: Provided, That the President may, by Executive Order, exempt from 
the provisions of this section any person when, in his judgment, the public 
interest so requires: * * * 
Said provision of the statute was amended by section 3 of the act of 
July 13, 1937, 50 Stat. 513, entitled, “An act to extend the benefits of 
the Civil Service Retirement Act of May 29, 1930, as amended, to 
certain employees in the legislative and judicial branches of the 
Government,” as follows: 

The provisions of section 2 of such act of May 29, 1930, and of section 204 
of the Economy Act of June 30, 1932, and any Bxecutive orders pursuant thereto, 
relating to automatic separation, shall not apply to any officer or employee to 
whom the provisions of such act are extended by this act, nor hereafter to 
employees of the Office of the Architect of the Capitol. 

Under these provisions of law which were in force prior to January 
24, 1942, and which were continued in force by express provisions of 
section 2 (a) of said 1942 act, an officer or employee subject to retire- 
ment who otherwise would have been automatically separated from 
the service by reason of age could have been retained in the service 
beyond the age of retirement only by the President through the issu- 
ance of an Executive order. Of course, officers and employees for 
whom no “retirement age” was “prescribed [by statute] for automatic 
separation from the service” (quoting from sec. 204 of the act of 
June 30, 1982, supra) were not required to be separated automatically 
from the service upon reaching any particular age. As a result of 
those provisions of law there are now in the service officers and em- 
ployees who, prior to January 24, 1942, had attained the age of 70, 
the age fixed by the new retirement act for automatic separation of 
all classes of personnel (see sec. 1) including those who were not, and 
could not have been, subjected to the provisions of section 204 of the 
act of June 30, 1932, as amended, prior to January 24, 1942, but who 

470350™—42-___58 
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now are subject to the provisions of section 2 of the retirement act, 
as amended by the act of January 24, 1942 (see sec. 3), and to the 
provisions of section 204 of the act of June 80, 1932, as amended. Of 
course, said section 2 of the statute is applicable, also, to officers and 
employees who were, prior to the act, subject to retirement and whose 
retention in the service beyond retirement age prior to January 24, 
1942, could have been authorized only by the President through 
issuance of an Executive order. 

When the above italicized portion of section 2 (b) is considered in 
connection with section 2 (a) its intended meaning is not clear from 
its terms alone. Furthermore, a literal construction of the terms used 
would result in a vain and useless procedure amounting to an absurdity. 
Hence, there appears justified here a reference to the legislative history 
of the enactment, particularly to the committee report and the debates, 
to determine the legislative intent. (See Blake v. National City Bank, 
23 Wall. 307; United States v. Dickerson, 310 U.S. 554; United States 
v. American Trucking Association, 310 U. S. 534.) In the last cited 
decision, wherein the Supreme Court of the United States referred 
to the congressional committee reports and the debates on the floor 
of the Senate as aids in construction of the statute, the court stated: 

There is, of course, no more persuasive evidence of the purpose of a statute 
than the words by which the legislature undertook to give expression to its 
wishes. Often these words are sufficient in and of themselves to determine the 
purpose of the legislation. In such cases we have followed their plain meaning. 
When that meaning has led to absurd or futile results, however, this Court has 
looked beyond the words to the purpose of the Act. Frequently, however, even 
when the plain meaning did not produce absurd results but merely an unreason- 
able one “plainly at variance with the policy of the legislation as a whole” this 
Court has followed that purpose, rather than the literal words. When aid to 
construction of the meaning of words, as used in the statute, is available, there 
eertainly can be no “rule of law” which forbids its use, however clear the words 
may appear on “superficial examination.” * * * 

The portion of the committee report quoted in your letter specifi- 
cally states that “This provision would enable the Government to 
retain in its employ or to call back into service persons of outstanding 
ability and long experience in a particular field.” (Italics supplied.) 
The portions of the debates on the bill quoted in your letter show 
clearly that the member who had charge of the bill on the floor of the 
Senate for the Senate committee which had considered and reported 
the bill understood the provision in question as not requiring any 
actual break in service or the elapsing of so much as a day between 
the automatic separation for retirement purposes and the reappoint- 
ment. Also, this view would appear to have been the basis upon which 
was issued that portion of Civil Service Commission Retirement Cir- 
cular No. 100, dated January 29, 1942, reading as follows: 


REEMPLOYMENT OF ANNUITANTS 


An officer or employee retired under the age or optional provision of the law 
may be reemployed only in the event the appointing authority determines that 
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he is possessed of special qualifications. If an annuitant is reemployed under 
this authority his annuity is terminated, but he again becomes subject to the 
retirement law with a new retirement right under the law in effect at the 
time of subsequent separation from service. The Commission should be im- 
mediately notified of any such reemployment. In case the person is immedi- 
ately reemployed, the records (including Retirement Account, Form 2806) should 
be properly noted, as for example, “Retired (age) March 31, 1942,” “Reem- 
ployed April 1, 1942, under Act of January 24, 1942.” Reappointment of an 
annuitant to the position from which retired may be made without prior 
approval of the Civil Service Commission, but reappointment to another position 
must be governed by the law and regulations applicable thereto. [Italics 
supplied. ] 


In the light of the foregoing, I have to advise that I would not 
construe section 2 (b) of the statute in question as requiring that there 
be an actual break in service, or period for which an annuity is pay- 
able, before an employee separated for retirement under the provi- 
sions of section 1 of the Civil Service Retirement Act, as amended by 
the 1942 statute, may be reemployed under the terms of section 2 (b) 
of said latter act. In other words, I agree that under the said statute 
an employee may be separated from the service effective on the last day 
of one month and reemployed effective on the first day of the succeeding 
month. 


(B-22712) 


PAY—RETIRED ARMY ENLISTED MEN—COMPUTATION UNDER ACT, 
JUNE 30, 1941 


Under section 3 of the act of June 30, 1941, requiring the retired pay of Army 
enlisted men who are retired under section 2 of said act for disability 
after 20 years’ service to be computed on the basis of the average pay 
received for 6 months prior to retirement, there should be included in 
determining such average pay any pay received as a specialist during said 
6-month period even though a specialist’s rating be not held at the time 
of retirement. 

Under section 3 of the act of June 30, 1941, requiring the retired pay of Army 
enlisted men who are retired under section 2 of said act for disability after 
20 years’ service to be computed on the basis of the average pay received 
for 6 months prior to retirement, the retired pay of an enlisted man who 
has had a break in service during the 6 months immediately preceding 
retirement and who was able-bodied on his last enlistment should be com- 
puted on the basis of the average pay for his last 6 months of actual 
service, and not the 6 calendar months immediately prior to retirement. 


Assistant Comptroller General Elliott to Col. W. M. Dixon, United States Army, 
February 26, 1942: 


There has been considered your letter of December 9, 1941, as 
follows: 


Attached is a voucher covering difference in retired pay to enlisted men 
retired for disability after twenty years’ service, which is before the under- 
signed, a disbursing officer, for payment. 

The Act of Congress approved June 30, 1941 (Pub. Law 140, 77th Cong.) 
provides that when an enlisted man is placed on the retired list pursuant 
thereto, “he shall receive 75 per centum of the average pay he was receiving 
for six months prior to his retirement, plus a money allowance of $9.50 per 
month in lieu of rations and clothing, and $6.25 per month in lieu of quarters, 
fuel and light.” 
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‘ 


Private William H. Goodhart, serial No. R-150,252, served as private first 
class, specialist sixth class, for the period February 1-July 15, 1941, and as 
private from July 16-September 30, 1941. He has been paid as private (grade 
7) with over twenty years’ service for the period October 1-November 30, 1941, 
in the amount $43.87 per month. Payment was made on vouchers No. 29871 
and 50333, respectively, November 1941 accounts of the undersigned. 

Private Herbert Lake, serial No. R-851,745, served as a sergeant from Feb- 
ruary 10-June 22, 1941, and as private from June 23-September 30, 1941. He 
has been paid as private (grade 7) with over twenty years’ service for the 
period October 1-November 30, 1941, in the amount $43.87 per month. Pay- 
ment was made on vouchers No. 29871 and 50333, respectively, November 1941 
accounts of the undersigned. 

Technical Sergeant Leonard Bristow, serial No. R-325,993, served as staff 
sergeant from October 1, 1940-April 9, 1941, and as technical sergeant from 
April 10-September 30, 1941. He has been paid as staff sergeant (grade 3) 
with over twenty years’ service, for the period October 1-November 30, 1941, 
in the amount $83.25 per month. Payment was made on vouchers No. 29871 
and 50333, November 1941 accounts of the undersigned. 

Private first class, specialist second class, John F. Reeve, serial No. 
R-129,943, served as private first class, specialist fourth class, from March 3, 
1941-May 30, 1941, as private first class, specialist second class from June 1- 
September 30, 1941. He has been paid as private first class, specialist fourth 
class (grade 6) with over twenty years’ service, for the period October 1- 
November 30, 1941, in the amount $63.56 per month. Payment was made on 
voucher No. 9125, December 1941 accounts of the undersigned. 

Private first class, specialist sixth class, William Gilliland, serial No. 
R-585,496, served as private first class, specialist fourth class, from September 
8, 1940-November 26, 1940; as private (grade 7) from November 27, 1940- 
December 24, 1940. As indicated by the attached copy of letter from The 
Adjutant General under date December 3, 1941, he was out of the service from 
December 25, 1940—-May 2, 1941. From May 3, 1941-May 19, 1941, he served 
as private (grade 7) and from May 20, 1941-September 30, 1941, as private 
first class, specialist sixth class. He has been paid as private (grade 7) with 
over twenty years’ service, for the period October 1-November 30, 1941, in the 
amount $43.87 per month. Payment was made on Voucher No. 10898, December 
1941 accounts of the undersigned. 

As the undersigned is in doubt as to the proper method of computation of 
retired pay under the above-mentioned act of Congress your decision in the 
cases set forth is respectfully requested. 


S. 239, Seventy-seventh Congress (H. R. 2277), appears to have 
been introduced at the request of the War Department and originally 
provided in section 3 that enlisted men retired under the provisions 
of section 2 shall receive 75 per centum of the pay they were receiv- 
ing immediately prior to retirement. Section 3 was amended by 
the House Committee on Military Affairs in order to prevent an 
increase in the rank of enlisted men with attendant increase in pay 
immediately preceding their retirement. As amended the bill was 
enacted into law as Public No. 140, approved June 30, 1941, 55 
Stat. 394, sections 2, 3, 5, and 6 thereof being as follows: 


Sec. 2. An enlisted man of the Regular Army or of the Philippine Scouts 
who has served twenty years or more in the military forces of the United States 
and who has become permanently incapacitated for active service due to 
physical disability incurred in line of duty shall be placed on the retired list. 

Sec. 3. When an enlisted man is placed on the retired list pursuant to the 
provisions of the next preceding section he shall receive 75 per centum of the 
average pay he was receiving for six months prior to his retirement plus a 
money allowance of $9.50 per month in lieu of rations and clothing and $6.25 
per month in lieu of quarters, fuel and light: Provided, That the money allow- 
ances of enlisted men of the Philippine Scouts placed on the retired list under 
this Act shall be the same as those heretofore or from time to time hereafter 
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prescribed by the Secretary of War under existing law for enlisted men of that 
organization retired after thirty years of service. 
e s a a + * & 

Sec. 5. All periods of service which are now counted under provisions of 
existing law in computing the time necessary to enable an enlisted man to 
retire upon completion of thirty years of service shall be credited in the com- 
putation of the twenty years of service necessary to confer eligibility for 
retirement hereunder. 

Sec. 6. The administration of this Act shall be under such regulations as the 
Secretary of War shall prescribe. 


The difference in retired pay shown on the supplemental voucher 
in favor of the men referred to appears to have been computed on 
their average pay plus pay for specialist ratings and longevity 
thereon for enlisted men of the Army with over 20 years’ service, 
as provided in section 12 (a) of the act of September 16, 1940, 54 
Stat. 895. Prior to the effective date of the act of September 16, 
1940, 54 Stat. 885, e¢ seg., additional pay attaching to specialist 
ratings granted to enlisted men of the Army was not authorized to 
be included in computing retired pay. See 27 Comp. Dec. 207. 

Section 12 of the act of September 16, 1940, 54 Stat. 895, provides: 


Sec. 12. (a) The monthly base pay of enlisted men of the Army and the 
Marine Corps shall be as follows: Enlisted men of the first grade, $126; 
enlisted men of the second grade, $84; enlisted men of the third grade, $72; 
enlisted men of the fourth grade, $60; enlisted men of the fifth grade, $54; 
enlisted men of the sixth grade, $36; enlisted men of the seventh grade, $30; 
except that the monthly base pay of enlisted men with less than four months’ 
service during their first enlistment period and of enlisted men of the seventh 
grade whose inefficiency or other unfitness has been determined under regula- 
tions prescribed by the Secretary of War, and the Secretary of the Navy, 
respectively, shall be $21. The pay for specialists’ ratings, which shall be in 
addition to monthly base pay, shall be as follows: First class, $30; second 
class, $25; third class, $20; fourth class, $15; fifth class, $6, sixth class, $3. 
Enlisted men of the Army and the Marine Corps shall receive, as a permanent ad- 
dition to their pay, an increase of 10 per centum of their base pay and pay 
for specialists’ ratings upon completion of the first four years of service, and 
an additional increase of 5 per centum of such base pay and pay for specialists’ 
ratings for each four years of service thereafter, but the total of such increases 
shall not exceed 25 per centum. Enlisted men of the Navy shall be entitled to 
receive at least the same pay and allowances as are provided for enlisted men 
in similar grades in the Army and Marine Corps. 

(b) The pay for specialists’ rating received by an enlisted man of the Army 
or the Marine Corps at the time of his retirement shall be included in the 
corpparation of - retired pay. 

7 + 7 

(ft) The sees of this section shall be effective on and after Octoher 1, 
1940. Thereafter all laws and parts of laws insofar as the same are incon- 
sistent herewith or in conflict with the provisions hereof are hereby repealed. 


While Goodhart did not hold a specialists’ rating at the time of 
his retirement, it is stated that he held such a rating on the active 
list for a portion of the 6 months’ service preceding his retirement 
and the pay received as a specialist is necessarily included in order 
to compute his average pay for the purpose of arriving at his correct 
retirement pay and allowance under the act of June 30, 1941. This 
appears to be equally necessary where a change in grade affecting 
pay occurs during the 6-month period. As the man must have com- 
pleted 20 years’ service to be retired under this statute, prima facie 
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he would be entitled to the maximum longevity benefits and if the 
men mentioned in your letter held specialists’ ratings during the 
periods shown and were paid retired pay and allowances as indicated 
by you their retired pay should be recomputed, respectively, as 
follows : 


Wit1i1am H. GoopHart 
Active duty pay as private, first class, specialist sixth class, April 1 


to July 15, 1941, three months, 15 days at $48.75 per month________ $170. 625 
Active duty pay as private, July 16 to September 30, 1941, two months 
and 15 days at $37.50 per month__--__~-..---_......_..--.-_--_~._- 93, 75 
Total pay for six months....._..-....-_____--__---_-.--..____ 264.375 
DERI CARRIERS DOG jae entering hin degre —Leapeitemunctle 44. 06 
Retired pay would equal % of $44.06 or__.___-.-------------........ 33.04 
RE I chsh hl ilies mnt apell---d is) De 
Retired pay and allowances computed on average pay for six 
Re i eid cdi titshiecdindndudenedl ort trbalvnberie 48. 79 
Monthly retired pay and allowances paid currently__-. celta ee 
Monthly difference due the enlisted man_.__~_- ee 4, 92 
Hersert LAKE 


Active duty pay as sergeant from April 1 to June 22, 1941, two months 


ped Be Gaye at $76 wer moni 00 
Active duty pay as private from June 23 to September 30, 1941, three 
months and 8 days at $37.50 per month_______-____-.--____-_-_--.. 50 
Depart ony fot wie wien i ae) 327. 50 
Pg ik REST SD 1 a PE MR BR Sal 1 _...... 5458 
Retired pay would equal % of $54.58 or_________--.__---_-.._--_-._.. 40.94 
Re ON i etna te tL si Law LVS 
Retired pay and allowances computed on average pay for six 
aa ih ne owt ais ee eet ch tL ote twelsictild ia Lee erent eab 56. 69 
Monthly retired pay and allowances paid currently__ oe __ 48.87 
Monthly difference due the enlisted man___--___. le Vo G20 e) 10g es 


LEeonaRD Bristow 
Active duty pay as staff sergeant from April 1 to April 9, 1941, nine days 


SES OSES UL et SG 2 ed Re ia ee OD ES 27. 00 
Active duty pay as technical sergeant from April 10 to September 30, 
1941, five months and 21 days at $105 per month__-____.____-_-___ 598. 50 
I TT Ue ne CI as ik nde So eee _-. 625.50 
Average; manthly payin. — inns inen 2-5 55 i spemteeeh bey _--. 10425 
Retired pay would equal % of $104.25 or______--_-__-_____- Sb isiek* GB ED 


Ne ia sieiiceccesm singin —hacldensriaectbcinchtabeyptnteeen 
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JoHN F. REtve 
Active duty pay as private, first class, specialist fourth class, from 
April 1 to May 31, 1941, two months at $63.75 per month____________ $127. 5 

Active duty pay as private, first class, specialist second class, from 
June 1 to September 30, 1941, four months at $76.25 per month_____- 305. 00 
TE NS, ee , ne rer ere sb area idee anal 432. 50 
IE .  etniscnnetinerini-ninmetininnrtnrs saan ei aidan 72, 08 
Retired pay would equal % of $72.08 or__-------_--------------.--. 54. 06 
PI I caret neat rmeripeaesal 15. 75 

Retired pay and allowances computed on average pay for six 
ORE ii cstislgnn—debhede duieltbtladdtd~ol-<tn-eaenerpednere 69. 81 
Monthly retired pay and allowances paid currently....._.....-.--~-- 638. 56 
Monthly difference due the enlisted man- ..____-.---.-.-..-- 6. 25 


WILLIAM GILLILAND 
Active duty pay as private, first class, specialist fourth class, from 


November 28 to November 26, 1940, four days at $63.75 per month____ 8. 50 
Active duty pay as private from November 27 to December 24, 1940, 

BB. GRR. OE, BOs Te OE MOO rece eric irene nenienmbigliel des 35. 00 
Active duty pay as private from May 3 to May 19, 1941, 17 days at 

Ge 00P IR. cient than aren nnbnpeinneietlnntetihen= 21. 25 


Active duty pay as private, first class, specialist sixth class, May 20 
to September 30, 1941, four months and 11 days at $48.75 per month__ 212. 87 


Total pay for six months____._..______. evateimabeniinieiiaitel aheaneiernaeae 277. 62 
I as ees ctnae w eartneaeneetinmnente cante-aeideanermine.A ane 
Retired pay would equal % of $46.27 or_.-_-__..-_----_-_-----_-..-.. #4. 70 
a RF a elated eee ae eerie Listen orteiniraen ere aie 15. 75 

Retired pay and allowances computed on average pay for six 

iceland chan or ecadie teh ante enes sages enniniiseh ang ovanar vere eicenembaetie nachna inane taiie 50. 45 
Monthly retired pay and allowances paid currently.._....__...__-_-_-- 43. 87 
Monthly difference due enlisted man_.-_._.------__--_______.__ 6. 58 


The amounts shown above as the differences due the five retired 
enlisted men coincide with the amounts shown on the supplemental 
voucher to have been short credited each month. In the case of 
Gilliland on the assumption the man was able-bodied on his enlist- 
ment May 3, 1941, the statute in such a case reasonably contemplated 
computation based upon his active service pay in the Army for 6 
months prior to his retirement, and not the 6 calendar months im- 
mediately preceding his retirement, which would, in this case, exclude 
any pay for 1 month and 2 days, thus reducing the average. You are 
authorized to pay the voucher which is returned herewith. 


(B-23215) 


CONTRACTS—COST-PLUS—SUBCONTRACTING OF WORK REQUIRED 
TO BE PERFORMED BY PRIME CONTRACTOR 


A cost-plus-a-fixed-fee architect-engineer contractor obligated by its contract to 
make such customary field and laboratory tests of material used in the 
project as are required by the contracting officer may not be reimbursed 
amounts paid to a subcontractor for making tests under a subcontract 
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approved by the contracting officer as being more economical to the Govern- 
ment unless it be established by competent evidence that the contractor’s 
fee was fixed in contemplation of the tests being performed under a sub- 
contract, or unless an appropriate adjustment be made in the fixed fee in 
an amount at least equal to the subcontractor’s profit. 


Comptroller General Warren to Lt. Col. Hugh Whitt, United States Army, 
ebruary 26, 1942: 


There has been received, by reference from the Secretary of War, 
your letter of December 31, 1941, as follows: 


1. Under authority of the act of July 31, 1894 (28 Stat. 208), your advance 
decision is requested on the question hereinafter presented in the attached 
reimbursement voucher No. E-89 to Black and Veatch, architect-engineers, Camp 
Chaffee, Fort Smith, Arkansas, in the amount of $1,571.62, which has been 
presented to me for payment as a Disbursing Officer of the United States. 

2. The charges carried in this voucher are made pursuant to an accepted 
bid by the Mississippi Testing Laboratories of Jackson, Mississippi, dated Sep- 
tember 6, wherein certain inspection and testing of various construction items 
was to be made at unit prices (copy enclosed). 

8. The firm of Black and Veatch are the architect-engineers on the Camp 
Chaffee project at Fort Smith, Arkansas, under Cost-Plus-A-Fixed-Fee Contract 
No. W 7032 qm-12 which carries a fixed fee of $75,000 and a provision in the 
contract as follows: 


TITLE II-A. I 


“The architect-engineer shall perform the following services: (e) Make such 
customary field and laboratory tests of concrete and concrete aggregates and all 
other materials at the site or at any time or place as the contract officer may 
require. He shall inspect and report to the contracting officer in writing as 
to the conformity or nonconformity of the workmanship and materials to 
specifications; and on the progress of the project.” 

4. This matter has been heretofore submitted to the office of the Quartermaster 
General, and the interpretation of the obligations of Black and Veatch under 
their contract is set forth in the 4th indorsement of the enclosed copy of 
correspondence file, which information was furnished the constructing quarter- 
master at Camp Chaffee. 

5. Subsequent thereto on December 23, 1941, the subject voucher was presented 
to this office for payment. 

6. This office is in doubt as to the validity of the charges in view of the pro- 
visions of the obligations contained in the architect-engineer contract and the 
interpretation placed thereon by the office of the Quartermaster General. There- 
fore, your advance decision in connection therewith is respectfully requested. 


The voucher is supported by a receipted invoice showing payment 
of the amount involved by the prime contractor to the Mississippi 
Testing Laboratories, has been audited and verified by the field 
auditor, and is approved for payment by the project engineer who, as 
the constructing quartermaster, is the contracting officer’s repre- 
sentative. An explanation of the basis for the latter official’s ap- 
proval of the subletting of the services involved is contained in his 
letter of October 6, 1941, to you, in pertinent part, as follows; 

1. Transmitted herewith is a copy of a letter from Black & Veatch, justifying 
the attached bid form. After consultation with this office it was decided that 
certain phases of the inspection of materials on this project could be done more 
economically by a regular testing laboratory, therefore, the attached bid form 
was transmitted to several of the large testing laboratories in the near vicinity 
of Fort Smith, Arkansas. The low bidder was the Mississippi Testing Labora- 
tory at Jackson, Mississippi. The prices which they offer are felt to be more eco- 
nomical than it would be for Black & Veatch to do the same work by increasing 


their own personnel, furthermore, it is extremely difficult to obtain the type of 
men required for the necessary testing for this project. 
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The letter, referred to therein, from the general contractor, Black 
& Veatch, is dated October 3, 1941, and, in pertinent part, is as 
follows: 


8. The Mississippi Testing Laboratories are able to handle the testing and 
inspection much more economically than we can with our own forces, as for 
example in the testing of vitrified clay sewer pipe and concrete culvert pipe at 
the manufacturing plant it would be necessary that we have men stationed at 
the various locations from which the pipe was being shipped to the project. This 
would entail quite an expense in the matter of transportation for these men or 
require the full time residence of an inspector at these various plants during the 
time of pipe shipments; this, of course, is not the case with the testing labora- 
tories as they have men stationed in various places throughout the country, as 
well as connections with other inspection agencies. 

4. The price of 9¢ per cubic yard for complete inspection on proportioning 
and mixing of concrete, including testing of cement and aggregate, is cheaper 
than it could be done by our own force. 

5. If we attempted to handle all testing and inspection it would be necessary 
that the Government provide us with a crusher machine for testing cylinders, 
also, a completely equipped laboratory for running tests on asphalt, Portland 
Cement Concrete, aggregate, and various other materials on which it is necessary 
to run tests. 

6. If we were to do the testing and inspection it would also be necessary that 
a machine be furnished for the testing of reinforcing steel as to its tensile 
strength, 

7. All of these items of equipment, whether rented or purchased, are reim- 
bursable under our contract as set out in article III-C.—Hquipment and Services 
to be Furnished by the Government. 

* + 


* « * + 
10. From the above information you can readily understand why it would be 
much more economical for the architect-engineer to employ a testing laboratory 


for inspection and testing services of a highly technical nature when such serv- 
ices are at a very economical cost. If the architect-engineer was required to do 
100 percent of the inspection and testing the rental or purchase of laboratory 
equipment for carrying out this work would more than likely amount to more 
than the total cost of the testing. In addition to all the equipment it would 
require it would also be necessary to retain the services of highly specialized 
personnel in laboratory work. It is our opinion that if we attempted to do 100 
percent of the testing and inspection it would require at least a cost of double 
that which we will be paying the Mississippi Testing Laboratories for the same 
work. 

11. A copy of the bid of the Mississippi Testing Laboratories for the various 
items of testing and inspection has been submitted to you for your file. 


Contract No. W 7032 qm-12, dated May 5, 1941, entered into on 
a cost-plus-a-fixed-fee basis, provides, generally, for the furnishing 
of architectural-engineering services in connection with the construc- 
tion of a triangular division camp at Fort Smith, Ark., in considera- 
tion for which the contractor is to receive reimbursement of costs, as 
defined in the contract, plus stipulated fixed fees of $50,000 and 
$25,000 for the services required under Titles I and II, respectively. 
Included among the services to be performed by the contractor, as 
set forth under title II, article II—A, section le of the contract, is 
the requirement that it shall— 

Make such customary field and laboratory tests of concrete and concrete 
aggregates and all other materials at the site or at any time or place as the 
contracting officer may require. He shall inspect and report to the contracting 


officer in writing as to the conformity or nonconformity of the workmanship and 
materials to specifications ; and on the progress of the project. 
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The views of the Office of the Quartermaster General, referred to 
in your letter of December 31, 1941, with réspect to the obligations 
of the contractor under the above-quoted section of the contract, are 
set forth in fourth indorsement of November 8, 1941, to the Office, 
Chief of Finance, as follows: 


1, With reference to the proposal of Black & Veatch to subcontract for. cer- 
tain inspection and testing services in connection with the architectural-engineer- 
ing work at Camp Chaffee, Fort Smith, Arkansas, the architect-engineer is re- 
quired byArticle II-A, section le, of contract No. W-7032 qm-12 to perform the 
following services: 

“e, Make such customary field and laboratory tests of concrete and concrete 
aggregates and all other materials at the site or at any time or place as the 
contracting officer may require. He shall inspect and report to the contracting 
officer in writing as to the conformity or nonconformity of the workmanship and 
materials to specifications ; and on the progress of the project.” 

2. Under the foregoing contract provision, the architect-engineer is expected 
to perform those tests at the site which are customary and in accordance with 
general architectural-engineering practice. The customary tests by the archi- 
teet-engineer at the site include the inspection and design of the concrete mix 
and the ascertaining that pipe, lumber, and other materials are of good quality, 
sound and adaptable to the proposed use. Concrete mixed at a nearby central 
plant and purchased by the Construction Contractor already mixed is usually 
inspected by the architect-engineer for proportion, time of mixing, etc. Port- 
land cement is generally shipped from Government testing bins and in such cases 
should not require additional inspection by a testing laboratory. Inasmuch as 
the above-mentioned testing and inspection services are customarily provided by 
the architect-engineer at the site, no item of fee should be included in any sub- 
contract therefor. 

8. However, in addition to the customary inspection at the site of the work 
by the architect-engineer, it is usual to engage testing laboratories to make the 
specialized tests as to the strength of samples of vitrified clay and concrete sewer 
pipe as well as concrete cylinders which are made at the site of the architect- 
engineer. Bituminous material and bituminous aggregate for paving are usually 
tested and inspected by a testing laboratory from samples furnished by the archi- 
tect-engineer or by maintaining a representative at the mixing plant. Creosoted 
material may be inspected at the point of manufacture by a representative of 
the testing laboratory or analyzed from samples sent to the testing laboratory. 
Paint is usually analyzed by testing laboratories from samples sent by the 
architect-engineer. 

4. Where, as indicated above, the services of a tésting laboratory are usually 
necessary, this office is of the opinion that such services do not comprise those 
customary tests which are required by the terms of the above-quoted contract 
provision to be made by the architect-engineer at the site of the work, and that 
in such instances the architect-engineer is properly entitled to compensation 
under article III-D of the contract relating to reimbursement. 


By indorsement of November 14, 1941, the Chief of Finance con- 
curred in the above indorsement of the Quartermaster General. 

Considered in the light of that interpretation of the duties imposed 
on the prime contractor by the contract requirement that it “Make 
such customary field and laboratory tests * * *,” it appears that 
the expenditure here involved may have included payment for a por- 
tion of the work which it was intended would be performed by the 
contractor with its own forces. While it is evident that the con- 
tract contemplates that some part of the work may be subcontracted 
and no specific limitation is placed thereon, except that it meet with 
the approval of the contracting officer, in recognition of the fact that, 
under this type of contract, the fixed fee is determined and established 
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after ascertaining, during the initial negotiations, the class or classes 
of the work to be performed by the contractor and that to be sub- 
contracted by it, and that, as stated in 20 Comp. Gen. 533, 537,“* * * 
the subcontracting of work, not contemplated to be so performed 
when the contract was made and the contractor’s fee was fixed, will 
result in an increase in the cost tothe Government by reason of an 
unanticipated pyramiding of profits,” the prime contractor is not 
authorized to procure such services from other sources on other than 
an actual expense basis, exclusive of any additional fee for overhead 
and profit, or, unless an equitable deduction be made in the amount 
of the fixed fee. Since, in the present case, it reasonably may be 
assumed that the fixed price paid to the Mississippi Testing Labora- 
tories ineluded elements of overhead and profit, I find no legal basis 
for reimbursing the contractor for the amount claimed in the absence 
of evidence sufficient to establish that the contractor’s fee of $75,000 
was fixed with the understanding that such services would be per- 
formed under a subcontract or unless an appropriate adjustment be 
made in the amount of the fixed fee—that is, by reducing said fee 
by an amount at least equal to the amount of the subcontractor’s profit. 

Accordingly, the voucher, together with the accompanying papers, 
is returned herewith, and you are advised that, on the present record. 
payment thereon is not authorized. 


(B-23607) 


OFFICERS AND EMPLOYEES—APPOINTMENTS AND COMPENSATION AS 
AFFECTED BY OATH EXECUTION REQUIREMENT 


Under the provision in paragraph 11 of the appropriation for the National Youth 
Administration, fiscal year 1942, that “no person shall be employed * * 
unless such person before engaging in such employment * * * une 
scribes” to the oath prescribed therein, an appointment or employment may 
become effective, although no right to compensation will accrue, before the 
oath is executed, and the oath, when executed, will relate back to the date 
of entrance on duty so as to entitle the officer or employee to compensation 
from that date. 


Come General Warren to the Federal Security Administrator, February 
1942: 


I have your letter of February 3, 1942, as follows: 


Paragraph 11 of the National Youth Administration Appropriation Act of 1942 
provides as follows: 

“Par. 11. No person shall be employed or retained in employment in any ad- 
ministrative position, or in any supervisory position on any project, and no 
person shall receive assistance in the form of payments or otherwise from the 
United States for services rendered under the National Youth Administration, 
under the appropriation in paragraph 1 or paragraph 2 unless such person before 
engaging » such employment or receiving such assistance subscribes to the fol- 
owing oath: 

“‘T, A B, do solemnly swear (or affirm) that I will support and defend the 
Constitution of the United States against all enemies, foreign and domestic; that 
I will bear true faith and allegiance to the same; that I take this obligation freely, 
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without any mental reservation or purpose of evasion; and that I will well and 
faithfully discharge the duties of the office (or employment) on which I am 
about to enter (or which I now occupy). So help me God.’” 

Although this Agency is familiar with the rule set forth in United States v. 
Flanders, 112 U. S. 88; United States v. Baton, 169 U. S. 331; 4 Comp. Dec. 496; 
8 Comp. Dec. 199; 4 Comp. Gen. 845; and 39 Op. Atty. Gen. No. 79, the National 
Youth Administration requests a decision, because of the particular wording of 
paragraph 11, quoted above, as to the availability of funds for the payment of 
employees who have been properly appointed but who have not executed oaths 
of allegiance prior to the performance of services but have executed such oaths 
prior to the time when checks are to be drawn in their favor. 

The National Youth Administrator advises that this question has not been 
raised at an earlier date since the General Accounting Office permitted the 
practice of pre-auditing pay rolls involving the execution of oaths subsequent 
to the performance of services, and, as he states, questionable payments were 
cleared in that manner. However, the National Youth Administrator advises 
that, since the General Accounting Office has discontinued the practice of pre- 
auditing such items, a decision on this question seems desirable. 

Your decision is therefore respectfully solicited. 


Section 1756, Revised Statutes, the statute construed in the case of 
United States v. Flanders, 112 U. S. 88, referred to in your letter, re- 
quired the taking of a specified oath by persons appointed to any office 
of honor or profit upon the basis of two factors, namely, (1) “before 
eritering upon the duties of such office,” and (2) “before being entitled 
to any part of the salary or other emoluments thereof.” In said deci- 
sion the Supreme Court of the United States held as follows: 


* * * The compensation is given by the statute to the collector, when ap- 
pointed, and is based wholly on the amount of moneys paid over and accounted 
for. If he is appointed, and acts, and collects the moneys, and pays them over 
and accounts for them, and the government accepts his services and receives the 
moneys, his title to the compensation necessarily accrues, unless there is a 
restriction growing out of the fact that another statute says that he must take 
the oath “before being entitled to any of the salary or other emoluments” of 
the office. But, we are of opinion that the statute is satisfied by holding that 
his title to receive, or retain, or hold, or appropriate, the commissions as com- 
pensation, does not arise until he takes and subscribes the oath or affirmation, 
but that, when he does so, his compensation is to be computed on moneys col- 
lected by him, from the time when, under his appointment, he began to perform 
services as collector, which the government accepted, provided he has paid over 
and accounted for such moneys. This was, in substance, the charge given, and 
it was correct, 


Section 1756, Revised Statutes—the statute considered in the court 
decision, supra—was repealed in toto by section 2 of the act of May 18, 
1884, 23 Stat. 22, but said act required that thereafter the oath taken 
in such cases should be “as prescribed in section seventeen hundred and 
fifty-seven of the Revised Statutes.” Said section 1757, Revised Stat- 
utes, requires the taking of the oath by persons in such cases only upon 
the basis of one factor, namely, “before entering upon the duties of his 
office.” 

Relative to the application of the provisions of section 1757, Revised 
Statutes, it was stated in 4 Comp. Gen. 845, as follows: 

It appears that Mr. Dubois was appointed to the commission on July 3, 1924, 
but was not notified of his appointment until July 15, 1924, on which date he took 


the oath of office. Section 1757, Revised Statutes, and the act of May 13, 1884, 
28 Stat. 21, require generally that an officer of the United States shall take the 
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oath of office before entering upon his duties. These provisions have been held 
to be directory only. United States v. Haton, 169 U. 8. 331. The accounting 
officers have followed the decision cited and held that unless an appointment 
stipulated taking the oath of office as a condition precedent to make the appoint- 
ment effective, the officer or employee would be entitled to compensation from the 
date of acceptance of the appointment, provided the oath had been taken prior to 
the payment of compensation; that is, the oath must be taken before the officer 
or employee is entitled to payment, but the oath having been taken the right 
to compensation may relate back to the date of the acceptance of the appointment 
a absence of any restriction in the appointment itself. See 24 Comp. Dec. 

There is for noting that paragraph 11 of the National Youth Admin- 
istration Appropriation Act, 55 Stat. 489, quoted in your letter, not 
only provides that “no person shall be employed” before taking the 
oath but also, that “no person * * * shall be retained in employ- 
ment”; and there is for noting, also, that the parenthetical insertion 
in the language of the oath itself permits the application of the oath 
to the “duties of the office or employment * * * which I now 
occupy,” thus making the oath applicable to those already in the 
service. The basis for the requirement of the oath here would, in 
effect, seem to be the same as that required by the oath prescribed 
by section 1757, Revised Statutes, which section relates to “every per- 
son elected or appointed.” In other words, the rule stated by the 
Supreme Court.of the United States in the Flanders case, supra, 
appears properly for following in the application of the statute quoted 
in your letter, as both seem to contemplate that the appointment or 
employment may become effective before the oath is taken but that 
the right to receive compensation does not spring into being until the 
oath shall have been executed. Compare decision B-23157, dated 
January 31, 1942, involving a substantially identical situation. 

Answering your question specifically, you are advised that em- 
ployees of the National Youth Administration should where prac- 
ticable be required to take the prescribed oath before being permitted 
to enter upon duty, and even where that is not practicable they may 
not be paid from the appropriation here involved until they shall 
have taken the said oath but, in such cases, the oath when taken will 
relate back to the date they entered upon duty under proper authority 
and will entitle them to pay from that date. 


(B-23260) 


COMMISSIONING OF ARMY INDUCTEE IN NAVAL RESERVE; TRAVEL 
PRIOR TO RECEIPT OF TRAVEL ORDERS 


The provision in section 4 of the Naval Reserve Act of 1938, that no officer of the 
Naval Reserve shall be a member of any other naval or military organization 
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except the Naval Militia, disqualifies an Army inductee from accepting a 
commission in the Naval Reserve, but the fact that an inductee cannot accept 
such a commission while still in the Army does not invalidate the commission 
so as to prevent a valid acceptance upon removal of the disqualification by 
discharge from the Army. 

Where an individual to whom a commission in the Naval Reserve had been 
issued commenced travel to his first duty station prior to formal acceptance 
of the commission and prior to receipt of travel orders, which were in 
existence and of which he had been informally advised when he commenced 
the travel, such commencement of travel may be regarded as an acceptance 
of the commission by conduct so as to entitle him, upon execution of the 
oath of office, to mileage to first duty station and to pay and allowances 
from the date it was necessary for him to commence travel in order to 
report for duty on the date specified in his orders. 


Assistant eee General Elliott to the Secretary of the Navy, February 


There has been considered your request for decision dated January 
19, 1942, whether Ensign John Forrest, E-V (S), United States 
Naval Reserve, is entitled to mileage from Fort Leonard Wood, Mo., 
to New London, Conn., where he reported for active duty at the United 
States Submarine Base and whether he is entitled to pay and allow- 
ances during the period November 8 to 20, 1941. 

From the information submitted with your request it appears 
that Forrest made application for a commission as ensign in the 
Naval Reserve through the Commandant, Eleventh Naval District, 
but that before the commission was received, he was inducted into 
the Army pursuant to the Selective Training and Service Act of 
1940, 54 Stat. 885. While serving in the Army his commission as 
ensign dated September 10, 1941, was received by him and on Sep- 
tember 23, 1941, prior to his discharge from the Army, he completed 
the papers as though he had formally accepted office as ensign and 
executed an oath of office. Section 4 of the Naval Reserve Act of 
_ 1988, 52 Stat. 1176, provides that no officer or man of the Naval Re- 
serve shall be a member of any other naval or military organization 
except the Naval Militia, and, therefore, since at the time Forrest 
attempted to accept the office he was in the Army, he could not legally 
become a member of the Naval Reserve. In other words, he was 
legally disqualified to accept the appointment and any attempt toward 
acceptance under such circumstances is without effect. However, 
the fact that the appointee could not at the time complete the appoint- 
ment by his acceptance thereof does not invalidate the commission 
received by him and upon removal of his disqualification through dis- 
charge from the Army, the commission may then be accepted. It is 
reported that on November 3, 1941, he was requested to sign a state- 
ment declaring his intention to accept his appointment as ensign 
upon discharge from the Army. Such statement was apparently 
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signed and he was discharged from the Army on November 5, 1941. 
On November 21, 1941, Forrest executed a second formal acceptance 
and another oath of office. Bureau of Navigation orders dated 
October 29, 1941, addressed to Forrest via the Commandant, Eleventh 
Naval District, are as follows: 


From: The Chief of the Bureau of Navigation. 
To: Ensign John Forrest, E-V (S) USNR, 306 Tyler Street, Taft, California. 
Via: The Commandant. Eleventh Naval District. 
Subject: Active duty with pay and allowances—chargeable against appropria- 
tion, “Pay, Subsistence and Transportation of Naval Personnel.” 
References: (a) Executive Order of September 8, 1939. 
(b) Naval Appropriation Act for current fiscal year. 
(c) ALNAV 114, dated November 22, 1940. 
Enclosures: (A) Affidavit re pension or disability allowance. 
(B) Form N. Nav. 17. 

1. Upon acceptance of appointment as an Ensign, E-V (S), U. S. N. R., and in 
accordance with the references, you will proceed to such place and report to 
such medical officer as may be designated by the Commandant of the above 
Naval District for physical examination. You are hereby ordered to active 
duty for this purpose and will be considered in an active duty status during 
the time required for physical examination and for travel necessary for com- 
pliance with these orders. 

2. If found not physically qualified, you will immediately return to the above 
address and upon arrival consider yourself released from active duty. In this 
event, the examining medical officer will advise the Bureau of Navigation by 
dispatch, stating the defects, together with his recommendation. 

3. If found physically qualified, you will immediately return to the above 
address and upon arrival consider yourself released from active duty until such 
time as is necessary to proceed in order to report to the Commanding Officer, 
Submarine Base, New London, Connecticut, on or before November 10, 1941, 
for active duty under instruction, reporting by letter to Commandant, Third 
Naval District. 

Confirming Bunav Airmailgram. 
231629, October 1941. 


Copy to: 
Comédt., Third N. D. 
C. O., Submarine Base, New London, Conn. 
Bu Ships. 


C. W. Nimirz. 


FIRST ENDORSEMENT 
From: Commandant, Naval District. 
To: 


1. Forwarded. You will proceed in accordance with basic orders and report 
to at for physical examination for 
active duty and further compliance with basic orders. 


Place Date and hour Signatures 


Nov. 10,1941, 1000..| (Signed) J. Forrest (Reserve 
officer). 

Nov. 6, 1941, 1330..| (Signed) John Forrest (Reserve 
officer). 

Nov. 10, 1941, 1000._| (Signed)John Forrest (Reserve 


officer). 
eported and examined, | S/M Base, New London, | Nov.12,1941,1000..|.8. M. Britten, Lt. (MC) 
physically qualified. Conn. U.8.N.R. (Medical officer). 


. 
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These orders appear to have been received by Forrest upon arrival 
at the Submarine Base, New London, Conn. However, he states that 
on the day he was discharged from the Army he received the follow- 
ing letter, dated October 23, 1941, from the Navy Department, Bureau 
of Ships: 

We are today requesting the Bureau of Navigation to issue you orders calling 
you to active duty to report to the Commander, Submarine Base, New London, 
Connecticut, on or before November 10, 1941, for active duty under instruction 
in connection with the submarine machinery silencing program, if appointed 
Ensign, E-V(S), USNR. 

We hope that this advance information will give you sufficient time to ar- 
range your personal affairs so that you may conveniently report for duty on 
the date designated. This letter is for your information only and is not to be 
considered as official orders. 

In an affidavit executed by Forrest on November 28, 1941, it is 
stated : 


* * * Upon the strength of that communication [the letter quoted above] 
and from conversation with the personnel officer (who I presume had received 
a copy of the BuNav airmailgram 231629 of October 1941) I travelled to New 
London at my own expense on commercial conveyance and reported on Novem- 
ber 10, 1941, to the Commanding Officer, U. S. Submarine Base, New London, 
Connecticut. There I received my original BuNav orders dated October 29, 
1941 (enclosure G), which confirmed a previous BuNav airmailgram 231629, 
October 1941. * * * 

It has been recognized that there may be an acceptance of an ap- 
pointment by entering upon the duty of the office. In such a case 
there must be an appointment or commission, the appointee must have 
knowledge thereof, there must be performance of duty pursuant to 
proper orders in the capacity in which, or the office to which, ap- 
pointed, and before payment may be made the oath of office must be 
taken. See decision dated February 16, 1942, B-23168, and cases 
cited therein. Forrest performed travel as directed in orders issued 

‘prior to such travel and reported to the commanding officer at the 
proper station on the day specified in said orders. Under such cir- 
cumstances he entered upon duty in the capacity of ensign on the 
day it was necessary for him to commence travel from Fort Leonard 
Wood, Mo., in order to report at the Submarine Base, New London, 
Conn., on November 10, 1941, and such an entry on duty on his part 
may be considered an acceptance of his commission by conduct. 
Since he executed the oath of office after discharge from the Army 
he may be paid pay and allowances for the period November 8 to 20, 
1941, if otherwise correct, which includes 2 days’ travel time, and 
he is entitled to mileage as authorized by law from Fort Leonard 
Wood, Mo., to New London, Conn. 

You request the return of the file of correspondence submitted 
with your request for decision. The file contains the officer's claim 
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on General Accounting Office form 2034, with supporting papers. 
Since the action taken by this office is necessarily based upon the 
information disclosed therein, such file, with the exception of the 
officer’s commission and his original orders which are returned here- 
with, properly is required to be retained in this office. 


(B-23727) 


ALIENS—EMPLOYMENT—FILIPINOS 


Filipinos legally in the armed forces of the United States on July 3, 1941, date 
of the Second Deficiency Appropriation Act, 1941, and subsequently dis- 
charged for reasons other than under the terms of the act of August 19, 
1937, as amended, or other similar statute, disqualifying aliens for military 
service are not within the alien employment restrictions of the said de- 
ficiency appropriation act and, therefore, may now be employed under the 
Navy Department and paid from funds appropriated under that act, pro- 
vided the funds are otherwise available. 

If the Navy Department has employed Filipinos ineligible for employment be- 
cause of alien employment restrictions, payment to such persons from funds 
appropriated under the Second Deficiency Appropriation Act, 1941, of salary 
either for actual services performed or for accrued annual leave is un- 
authorized. 


Comptroller General Warren to the Secretary of the Navy, February 27, 1942: 


I have your letter.of February 9, 1942, L16-4(17) /L10-5 (410210), 
as follows: 


The second deficiency appropriation Act of July 3, 1941, Public, No. 150, 77th 
Congress provides in section 304 thereof as follows: 

Sro. 304. “No part of any appropriation contained in this Act or authorized 
hereby to be expended (except as otherwise provided for herein) shall be used 
to pay the compensation of any officer or employee of the Government of the 
United States, whose post of duty is in Continental United States unless such 
person is a citizen of the United States, or person in the service of the United 
States on the date of the approval of this Act who being eligible for citizenship 
had theretofore filed a declaration of intention to become a citizen or who 
owes allegiance to the United States.” 

In connection with this provision of law a decision is requested (1) as to 
whether Filipinos who were in the armed forces on July 3, 1941, the date of the 
approval of the aforementioned deficiency act, but who were since discharged, 
may now be employed and paid from the funds appropriated by the afore- 
mentioned deficiency act; (2) in the event the reply to the foregoing inquiry 
is in the negative whether such Filipinos who were ineligible for employment 
under the aforementioned deficiency act but who were nevertheless so employed 
july re to receive pay and accrued annual leave with pay earned since 


The act of August 19, 1937, 50 Stat. 696, entitled “An act for the 
protection of certain enlisted men of the Army,” as amended by the 
act of August 16, 1940, 54 Stat. 788, provides as follows: 

That, notwithstanding the language contained in the second proviso under 


the subheading “Pay, and so forth, of the Army” of the act of July 1, 1937 (50 
Stat. 446), and similar oe of other acts heretofore or hereafter enacted, 
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any alien otherwise eligible for enlistment in the Regular Army, who shall 
have been an enlisted man therein for any period subsequent to June 30, 1937, 
who shall have made a valid and still effective declaration of intention to become 
a citizen of the United States, or shall have furnished prima facie evidence of 
his eligibility for admission to such citizenship without prior formal declaration 
of intention, and shall have agreed in writing to complete his naturalization 
without unnecessary delay, shall up to and including June 30, 1943, be deemed 
eligible (1) if in the service, for continuance therein until expiration of current 
enlistment, for reenlistment, and for continuance in the service under such 
reenlistment not later than June 30, 1948; (2) if not in the service, for reen- 
listment and for continuance in the service under such reenlistment not later 
than June 30, 1943; and (3) in either case for receipt while so serving of the 
pay of his grade and length of prior service: Provided, That Filipinos who were 
serving in the Army on July 1, 1937, may be retained in the service under cur- 
rent enlistments and may be reenlisted without regard to their citizenship 
status, and may receive their proper pay and allowances under such enlistments 
and reenlistments. : 

Sec. 2. Hereafter, service in the Regular Army honorably terminated shall 
be credited for purposes of legal residence under the naturalization laws of the 
United States, regardless of the legality or illegality of the original entry into 
the United States of the alien, the certificate of the honorable termination of 
such service or a duly authenticated copy thereof made by a naturalization 
examiner of the Immigration and Naturalization Service being accepted in lieu 
of the certificate from the Department of Labor of the alien's arrival in the 
United States required by the naturalization laws; and service so credited 
in each case shall be considered as having been performed immediately pre- 
ceding the filing of the petition for naturalization. 


Beginning with the act of June 11, 1938, 52 Stat. 646, making appro- 
priations for the military service for the fiscal year ended June 30, 
1939, and continuing through the fiscal year ended June 30, 1941, by 
the act of June 13, 1940, 54 Stat. 355, under the heading “Pay of the 
Army,” identical provisions appear prohibiting the use of funds ap- 


propriated therein for payment to aliens—the language employed 
being as follows: 


* * * That no part of this or any other appropriation contained in this 


act shall be available for the pay of any person, civil or military, not a citizen 
of the United States, unless in the employ of the Government or in a pay status 
‘on July 1, 1987, under appropriations for the War Department, nor for the 
pay of any such person beyond the period of enlistment or termination of 
employment, but nothing herein shall be construed as applying to instructors of 
foreign languages at the Military Academy, or to Filipinos in the Army Trans- 
port Service, or to persons employed outside of the continental limits of the 
United States except enlisted men of the Regular Army, other than Philippine 
Scouts, upon expiration of enlistment, and this provision shall be subject to 
the provisions of the Act entitled “An Act for the Protection of certain enlisted 
men of the Army,” approved August 19,1987: * 


The corresponding appropriation act for the fiscal year 1942, approved 
June 30, 1941, Public Law 189, 55 Stat. 369, contains the same provi- 
sion but at the end thereof there were added the words, “as amended 
by the act approved August 16, 1940.” See also, section 3 (a) of 
the Selective Training and Service Act of 1940, approved September 
16, 1940, 54 Stat. 885. The statutory provisions above quoted were 
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construed in 20 Comp. Gen. 585; id. 588; id. 896. No similar restric- 
tion on the use of funds for the payment of compensation or pay of 


aliens has appeared in any of the annual appropriation acts for the 
Navy Department and naval service. 


Section 304 of the Second Deficiency Appropriation Act of July 
8, 1941, 55 Stat. 576, quoted in your letter, exempts from the restric- 
tion on the use of appropriations therein provided for the compensa- 
tion of noncitizens, two classes of aliens who were “in the service 
of the United States on the date of the approval of this act,” one 
consisting of those “who being eligible for citizenship had theretofore 
filed a declaration of intention to become a citizen,” and the other, 
consisting of those “who owes [owe] allegiance to the United States.” 

In decision of June 2, 1938, 17 Comp. Gen. 1047, 1048, wherein 
was considered the first appropriation restriction on the payment of 
compensation to aliens, it was stated : 


The clause “who owes allegiance to the United States” was added in an 
amendment to H. R. 8947 on the floor of the Senate February 28, 1938, and 
from the debates it is clearly apparent the intent was to exempt from the 
restriction Filipinos in the service of the United States on March 28, 1938, 
in recognition of the following provisions of section 2 (a) (1) of the Philippine 
Islands Independence Act of March 24, 1934, 48 Stat. 456: 

“The constitution formulated and drafted shall be republican in form, shall 
contain a bill of rights, and shall, either as.a part thereof or in an ordinance 
appended thereto, contain provisions to the effect that, pending the final and 
complete withdrawal of the sovereignty of the United States over the Philippine 
Islands— 


‘s “(1) All citizens of the Philippine Islands shall owe allegiance to the United 
tates.” 
t 7 - > 7 e 

* * * With the exception of Filipinos whose status is fixed by the act of 
March 24, 1934, supra, the word “allegiance” as used in the statutory restriction 
under consideration means absolute and permanent allegiance to the United 
States as distinguished from qualified and temporary allegiance. Otherwise the 
statute would be practically a nullity. Hence, in applying the statute, aliens 
residing in the United States, other than Filipinos, should not be regarded as 
owing allegiance to the United States. Filipinos appointed after March 28, 1938, 
to positions with posts of duty in the continental United States may not be 
exempted from the restriction. 


In decision of June 25, 1938, 17 Comp. Gen. 1116, 1117, wherein 
the status of Filipinos was given further consideration, it was stated: 


Filipinos are exempt from the statutory restrictions in question if they were 
“in the service of the United States’—in any department or establishment of 
the Government—on April 27, 1938, date of the approval of the act. The state- 
ment in decision of June 2, 1988, A-95291, 17 Comp. Gen. 1047, that “Filipinos 
appointed after March 28, 1938, to positions with posts of duty in the continental 
United States may not be exempted from restriction,” quoted in your letter, was 
intended to refer to original entry into the service of the United States after 
March 28, 1938, not to Filipinos who were in the service of the United States 
on that date and continue in the service or are reappointed thereafter. 

There is nothing in the statute to require application of the restriction to 
Filipinos in the service of the United States on the date of the approval of the 
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act who have a break in service thereafter or who transfer without break in 
service from one department or establishment to another after the date of the 
approval of the act. 


Compare 19 Comp. Gen. 492. 

There appears justified the conclusion that service in the armed 
forces of the United States is comprehended in the phrase “in the 
service of the United States” within the meaning thereof as used in 
above statutes and the rules stated in the quoted decisions applicable 
to Filipinos. Thus, having regard for the provisions of section 2 
(a) (1) of the Philippine Islands Independence Act of March 24, 
1934, 48 Stat. 456, you are advised, with reference to question (1) 
stated in your letter, that if a Filipino was legally in the armed forces 
of the United States on July 3, 1941, and was not subsequently dis- 
charged therefrom by reason of some disqualification under the terms 
of the act of August 19, 1937, as amended by the act of August 16, 
1940, or under the terms of some other statute disqualifying aliens for 
service in the armed forces, he now may be employed under the Navy 
Department and paid from the funds appropriated by the Deficiency 
Act of July 3, 1941, if such funds otherwise are available to pay for 
his services. 

Referring to question (2), if there have been employed any 
Filipinos ineligible for employment, they may not be paid from the 
deficiency appropriation any salary either for actual services per- 
formed or for accrued annual leave. See 18 Comp. Gen. 868; 
20 id. 337. 






(B-22937) 


PAY—RETIRED—PROMOTIONS AND STATUTORY GRADE DESIGNATION 
CHANGES 


Where the voluntary retirement of an Army warrant officer was announced 
after he had completed 5 years’ more service than the 30 years required 
by section 1243, Revised Statutes, and the effective date of his retirement 
was fixed in accordance with the uniform retirement date act of April 23, 
1930, as the last day of the month in which the announcement was made, 
a promotion between the announcement date and the retirement date to 
the grade of chief warrant officer created by the act of August 21, 1941, 
is ineffective to confer upon him either active duty or retired pay computed 
on the new grade. 

A retired warrant officer, assistant engineer, Army Mine Planter Service, the 
designation of whose grade on the retired list was changed by the act of 

August 21, 1941, to warrant officer, junior grade, is entitled from and after 

the effective date of said act to retired pay computed on the basis of the 

increased pay of such new grade. 
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Assistant Comptroller General Elliott to Col. W. M. Dixon, United States Army, 
February 28, 1942: 


There has been considered your letter of December 6, 1941, with 
enclosures, as follows: 


Attached hereto is a voucher in the amount $73.61, before the undersigned, a 
disbursing officer, for payment, covering increase in retired pay under an act 
of Congress approved August 21, 1941. 

With reference to difference in pay in the case of Warrant Officer (first 
lieutenant) James G. Boyes, the records of this office show that the retirement 
of Warrant Officer Boyes upon his own application after thirty-five years’ 
service, to take effect October 31, 1941, was announced in paragraph 75, Special 
Orders No. 237, W. D., October 10, 1941. His appointment as chief warrant 
officer in the Regular ‘Army, as announced in paragraph 106, Special Orders 
No. 254, W. D., October 30, 1941, was accepted on October 31, 1941. The under- 
signed is in doubt as to whether Warrant Officer Boyes is entitled to the retired 
pay of chief warrant officer. 

In the ease of Carl V. Snow, the records of this office show that Warrant 
Officer Snow’s retirement as assistant engineer, Army Mine Planter Service, was 
announced in paragraph 8, Special Orders No. 31-WO, W. D., February 25, 
1922. The undersigned is in doubt as to whether Warrant Officer Snow is 
entitled to the retired pay of warrant officer, junior grade, with over twelve 
years’ service, effective October 1, 1941, under the provisions of the above- 
mentioned act of Congress approved August 21, 1941. Copy of official statement 
of service is attached. 

Your decision is respectfully requested as to whether payment of the voucher 
is authorized. 


Paragraph 75 of War Department Special Orders, No. 237, dated 
October 10, 1941, provides: 


75. By direction of the President, Warrant Officer James G. Boyes 
(W-900646), United States Army, upon his own application is retired from 
active service, to take effect October 31, 1941, under the provisions of section 
1243, Revised Statutes, and section 4a of the act of Congress approved June 4, 
1920, after more than thirty-five years’ service. Warrant Officer Boyes is ad- 
vanced on the retired list of the Army to the rank of first lieutenant under the 
provisions of the act of Congress approved May 7, 1932 

Paragraph 106 of War Department Special Orders, No. 254, dated 


October 30, 1941, provides: 


106. Announcement is made of the appointment of Warrant Officer (junior 
grade) James G. Boyes, W-900646, as chief warrant officer in the Regular 
Army, effective October 30, 1941, with rank from October 1, 1941. 

It appears that notice of Boyes’ appointment as chief warrant 
officer, United States Army, was sent to him by radiogram October 
31, 1941; that he in turn radioed acceptance and mailed the oath of 
office to The Adjutant General of the Army the same date. Nota- 
tion on the supplemental voucher indicates that Boyes was paid for 
the month of November 1941, retired pay of a warrant officer, junior 
grade, computed on the rate theretofore provided for warrant officers 
of the Army and continued in effect in the act of August 21, 1941, 
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Public, No. 230, Seventy-seventh Congress, 55 Stat. 651, 653, for 
warrant officers, junior grade. Pertinent provisions of this act are: 


That hereafter there shall be two grades of warrant officers in the Army of 
the United States; first, chief warrant officer, who shall receive the same base 
pay as authorized by existing law for warrant officer, chief engineer, Army 

ine Planter Service; and second, warrant officer (junior grade), who shall 
receive the same base pay and allowances as are authorized by existing law 
for warrant officers of the Army other than those of the Army Mine Planter 
Service: Provided, That warrant officers of the Army Mine Planter Service 
in the grade of master shall receive the same base pay as authorized by 
existing law. Chief warrant officers shall receive the same money allowances 
for subsistence and rental of quarters as are authorized by existing laws for 
officers receiving the pay of the second pay period, and all warrant officers 
shall receive, as a permanent addition to their pay, an inerease of 5 per 
centum of their base pay for each four years of active service now counted for 
pay purposes, not to exceed 25 per centum. 

. + * * = > * 

Sec. 4. * * * Warrant officers appointed under existing laws, other than 
masters and chief engineers of the Army Mine Planter Service, shall become 
warrant officers (junior grade), and masters and chief engineers of the Army 
Mine Planter Service shall become chief warrant officers, on the date this 
act shall become effective. All warrant officers shall take rank next below 
second lieutenants and among themselves under regulations prescribed by the 
Secretary of War. 

Sec. 5. Warrant officers shall be entitled to retirement under the same 
conditions as commissioned officers: Provided, That hereafter warrant officers 
may, in the discretion of the Secretary of War, be retired after fifteen years 
of active service: Provided further, That a warrant officer retired after fifteen 
years of active service shall receive retired pay at the rate of 24% per centum 
of his active pay multiplied by the number of complete years of active service 
in the Army, but not to exceed a total of 75 per centum of his active pay. 

Sec. 6. Subject to the provisions of this act, the Secretary of War is hereby 
authorized to prescribe such rules and regulations as he may deem necessary 
to govern and administer properly the personnel in the grades of chief warrant 
officer and warrant officer (junior grade), including warrant officers of the 
Army Mine Planter Service. This act shall become effective on the date 
specified in regulations issued by the Secretary of War, but not later than 
October 1, 1941. 

Sec. 7. The provisions of any laws heretofore enacted which are in conflict 
with the provisions of this act are hereby repealed, except that appointments, 
- temporary appointments, and promotions in the Army Mine Planter Service 
shall continue to be made as now provided for: Provided, That no rights or 
benefits to which warrant officers now in active service are entitled under 
existing laws shall be affected in any manner by reason of the enactment of 
this act: Provided further, That the provisions of this act shall not be retro- 
active and no back pay or allowances shall accrue by reason of the enactment 
of this act. 


Sections 1243 and 1274 of the Revised Statutes, 10 U. S. C. 943, 
971, provide, respectively : 


Sec. 1248. When an officer has served forty consecutive years as a commis- 
sioned officer, he shall, if he makes application therefor to the President, be 
retired from active service and placed upon the retired list. When an officer 
has been thirty years in service, he may, upon his own applicaticn, in the 
discretion of the President, be so retired, and placed on the retired list. 

Sec. 1274. Officers retired from active service shall receive seventy-five per 
centum of the pay of the rank upon which they are retired. 
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The order of October 10, 1941, announcing the retirementof Warrant 
Officer Boyes indicates that he had completed 5 years’ more service 
than were required for retirement upon 30 years’ service under the 
second sentence of section 1243 of the Revised Statutes, and October 31, 
1941, was fixed as the effective date of retirement, pursuant to the pro- 
visions contained in the uniform retirement date act of April 23, 1930, 
46 Stat. 253,5 U.S. C. 47a. The date of retirement having been so 
fixed, the promotion to the grade of chief warrant officer thereafter 
while yet on the active list would be ineffective to confer upon him 
either active duty or retired pay computed thereon and this without 
reference to the provisions of the act of June 12, 1906, 34 Stat. 248, 
10 U. S. C. 865, which precluded the payment to Boyes of active duty 
pay as a chief warrant officer for the 31st day of October. 

The entries on the voucher relative to Carl V. Snow indicate that he 
was paid during the months of October and November 1941, retired 
pay of a warrant officer, assistant engineer, Army Mine Planter Serv- 
ice, with over 12 years’ service based on active duty base pay of $120 
per month increased by $18 longevity, or a total of $138 per month or 
at the rate of $103.50 per month. The amount stated thereon in his 
favor, $48.30, represents the difference between the amounts paid and 
retired pay based on $148 per month increased by $22.20 for longevity, 
a total of $170.20, or $127.65 per month, applicable to warrant officers, 
junior grade, under the act of August 21, 1941, supra. 

By the last proviso of section 7 of the act of August 21, 1941, it is 
expressly provided that the act shall not be retroactive and the ques- 
tion presented as to Snow is whether a person retired prior to the 
effective date of the act and receiving retired pay computed upon a 
warrant grade assimilated to a new grade, warrant officer, junior grade, 
on the active list, is entitled from and after the effective date of the 
act to have his retired pay computed on the pay of a warrant officer, 
junior grade, thereby created. 

Chapter IX of the act of July 9, 1918, 40 Stat. 881, 882, established the 
Army Mine Planter Service to consist, for each mine planter in the 
service of the United States, of one master, one first mate, one second 
mate, one chief engineer, and one assistant engineer, all of whom shall 
be warrant officers appointed by and holding their offices at the discre- 
tion of the Secretary of War. Their annual pay was fixed in the same 
act and it was provided that they should be retired and receive 
longevity pay as then provided by law for officers of the Army. By 
section 9 of the act of June 10, 1922, 42 Stat. 629, the base pay of an 
assistant engineer, Army Mine Planter Service, was fixed at $120 per 
month. 
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Snow after serving as an enlisted man, was appointed a warrant 
officer, assistant engineer, Army Mine Planter Service, November 24, 
1919, and was retired from active service under the provisions of the 
act of July 9, 1918, and section 1251 of the Revised Statutes, per para- 
graph 3, SO 31-WO, War Department, on February 25, 1922. 

Sections 1251 and 1274 of the Revised Statutes provide: 

Seo. 1251. When a retiring board finds that an officer is incapacitated for active 
service, and that his incapacity is the result of an incident of service, and such 
decision is approved by the President, said officer shall be retired from active 
service and placed on the list of retired officers. 

Spo. 1274. Officers retired from active service shall receive seventy-five 
per centum of the pay of the rank upon which they are retired. 

Section 1 of the act of August 21, 1941, provides that there shall 
be two grades of warrant officer in the Army of the United States, i. e., 
chief warrant officer and warrant officer, junior grade, the latter to 
receive the same pay and allowances as are authorized by existing 
law for warrant officers of the Army other than those of the Army Mine 
Planter Service. Under the provision of section 4 of the act of Au- 
gust 21, 1941, a warrant officer of the Mine Planter Service, assistant 
engineer, on the active list, whose monthly base pay under section 9 of 
the act of June 10, 1922, was $120, becomes a warrant officer, junior 
grade, on the active list with base pay fixed at $148 per month. One 
effect therefore of the act was to change the base pay of warrant 
officers of the Army Mine Planter Service receiving less than $148 
per month to the base pay of the rate established for warrant officers 
by section 9 of the act of June 10, 1922, and to confer upon them at 
the same time the grade of warrant officer, junior grade. 

In 8 Comp. Gen. 75, it was held, quoting from the syllabus: 

An officer retired September 10, 1927, as a captain in the Medical Administra- 

‘tive Corps of the Army, is entitled to three-fourths of the pay of his grade as 


fixed by section 1 of the act of June 10, 1922, 42 Stat. 625, as amended by the act 
of May 28, 1928, 45 Stat. 788, from the date of the latter act. 


In 9 Comp. Gen. 348, it was held, quoting from the syllabus: 


The pay of retired commissioned warrant officers of the Navy who were placed 
on the retired list prior to February 16, 1929, may be computed from that date 
npon the rates of pay authorized for commissioned warrant officers in the act 
of February 16, 1929, 45 Stat. 1186, amending the act of June 10, 1922, 42 Stat. 
627. 


Under the above rule it appears that had the rate of pay provided 
for a warrant officer, junior grade, under section 1 of the act of 
August 21, 1941, been made applicable to warrant officers in the 
grade then held by them on the retired list without change in the 
designation to warrant officer, junior grade, those on the retired list 
as of the effective date of the act, would have been entitled to have 
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their retired pay computed thereafter on the basis of the rate of pay 
provided therein. It is not believed that mere change of designation 
of warrant officer assistant engineer to warrant officer, junior grade, 
affects that ruling so as to deny to such retired warrant officer retired 
pay computed on the pay of warrant officer, junior grade, as author- 
ized by the act of August 21, 1941. See also 20 Comp. Gen. 218 and 
cases therein cited, regarding the retired pay of an enlisted man 
as affected by subsequent change in active duty rate of pay. You are 
informed that the retirement pay of Carl V. Snow should be com- 
puted on the rate of pay authorized in the act of August 21, 1941, for 
a retired warrant officer, junior grade, and inasmuch as this appears 
to have been the method used in computing his retired pay on the 


supplemental voucher, payment thereof to him is authorized. The 
voucher is returned herewith. 


(B-23971) 


ARMY OF THE UNITED STATES ENLISTED MEN—ENLISTMENT ALLOW- 
ANCE; ADDITIONAL PAY FOR OVER 12 MONTHS’ SERVICE 


The reenlistment allowance authorized in section 9 of the act of June 10, 1922, 
is not payable to former members of reserve components, and men who had 
been inducted under the Selective Training and Service Act of 1940, who 


were discharged or released from active service and then brought into serv- 
ice in the Army of the United States, whether by voluntary enlistment 
or pursuant to said Selective Training and Service Act. 

The reenlistment allowance authorized in section 9 of the act of June 10, 1922, 
is payable upon the voluntary enlistment of a man in the Army of the United 
States in time of “war or other emergency declared by Congress” as pro- 
vided in section 127a of the National Defense Act, as amended, only after a 
discharge from an enlistment in the Regular Army, and not after discharge 
from an enlistment in the Army of the United States. 

An enlisted man brought into the service under the Selective Training and Serv- 
ice Act of 1940 or under the provisions of Public Resolution No. 96 of 
August 27, 1940, will be entitled to the $10 per month additional pay author- 
ized by section 8 of the Service Extension Act of 1941 after 12 months of 
active service, notwithstanding there has been a break in his service and 
a reentry into the service, the total of such active service following initial 
entry under either of those acts to be counted. 

Where an enlisted man of the Regular Army had completed 12 months’ service 
in the Regular Army on December 8, 1941—date of the declaration of war— 
and thereafter his enlistment was treated as one in the Army of the United 
States, he is entitled to continue to receive the $10 additional pay authorized 
by section 8 of the Service Extension Act of 1941 for each month of service 
in excess of 12. 

Where an enlisted man of the Regular Army had not on December 8, 1941—the 
date of the declaration of war—acquired a right to the $10 per month addi- 
tional pay authorized by section 8 of the Service Extension Act of 1941 by 
serving 12 months in the Regular Army, together with other countable 
service, and after December 8, 1941, his enlistment was treated as one in 
the Army of the United States, he will be entitled to the $10 per month 
additional pay when his total service in the Regular Army and that in the 
Army of the United States continuous therewith equals 12 months. 

If an enlisted man is discharged from the Army of the United States after having 
completed more than 12 months’ Regular Army service, or after 12 months’ 
service in the Regular Army and service in the Arnty of the United States 
following December 8, 1941—the date of the declaration of war—upon reen- 
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listment in the Army of the United States he will be entitled to the $10 per 
month additional pay authorized by section 8 of the Service Extension Act 


of 1941. 
An enlisted man discharged from the Regular Army prior to December 8, 1941— 
the date of the declaration of war—who enlists in the Army of the United 
States subsequent to December 8, 1941, will be entitled to the additional $10 
per month pay authorized by section 8 of the Service Extension Act of 
1941 when his total service authorized to be counted for this purpose by 
Regular Army enlisted men equals 12 months. 


Assistant Comptroller General Elliott to the Secretary of War, March 3, 1942: 


There has been received your letter of February 18, 1942 (with 
enclosure), as follows: 

































Reference is made to section 127a of the National Defense Act of June 3, 1916 
(39 Stat. 166), added by the Act of May 14, 1940 (54 Stat. 213), which provides 
that: 

“In time of war or other emergency declared by Congress, all enlistments in 
the active military service of the United States shall be in the Army of the 
United States without specification of any particular component or unit thereof 
and shall be for the duration of the war or other emergency plus six months, 
subject in each case to earlier discharge at the discretion of the President or 
otherwise according to law. Eligibility for such enlistment shall be limited to 
persons not less than eighteen years of age and otherwise qualified under such 
regulations as the Secretary of War shail prescribe. The oath or affirmation 
of enlistment set forth in Article of War 109 shall be used and may be taken 
before any officer of the Army of the United States. All persons enlisted at 
any time in the Army of the United States or any component thereof, as long 
as they continue in the military service, shall, in time of war or other emergency 
declared by Congress, be available for assignment to duty with any unit of the 
Army of the United States and may be freely transferred from one unit to 
another, regardless of the component status of the units involved.” 

Pnlistments in the Army since December 8, 1941, have, therefore, been in the 
Army of the United States. Questions have arisen as to the status of men so 
enlisted, with respect to their rights to receive the enlistment allowance under 
section 9 of the Act of June 10, 1922 (42 Stat. 629), and the additional pay 
of $10 per month authorized by the Act of August 18, 1941 (55 Stat. 627). The 
following groups of enlisted men are affected: 

A. Men discharged from the Regular Army and reenlisted in the Army of the 
United States. 

B. Men enlisted in and discharged, or released, from the Army of the United 

’ States and reenlisted in the Army of the United States. 

©. Members of reserve components and men inducted under the Selective 
Training and Service Act of 1940, approved September 16, 1940 (54 Stat. 885), 
~~ have been discharged or released and reenlisted in the Army of the United 

tates. 

The first question on which your decision is requested concerns the right of 
these men to the enlistment allowance. In your decision of December 22, 1941, 
B-21629, it was held in part that: 

“The enlistment allowance authorized in section 9 of the Act of June 10, 1922, 
is payable only upon a reenlistment following an enlistment in the regular service 
and is not payable on an original enlistment in the Regular Army following 
completion of an enlistment in a reserve component thereof. * * * The pro- 
vision for an enlistment allowance is an inducement for men to reenlist in the 
Regular Army from which honorably discharged and has no reference to service 
in the reserve components of such service.” 

Since the reenlistments referred to above are in the Army of the United States, 
your decision is respectfully requested on the question whether members of 
Groups A and B are entitled to receive the enlistment allowance upon such 
reenlistment. Your decision of December 22, 1941, supra, presumably, covers the 
case of the men in Group C. 

The second set of questions on which your decision is requested concerns the 
additional pay of $10 per month authorized by the Act of August 18, 1941, supra. 

Section 8 (a) of this act provided that: 
“Any person inducted into the land or naval forces of the United States for 
active training and service, under section 3 (b) of the Selective Training and 
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Service Act of 1940 shall, in addition to the amounts otherwise payable to 
such person with respect to such training and service, be entitled to receive the 
sum of $10 for each month of such training and service in excess of twelve. 
The provisions of this section shall also apply (1) to any enlisted personnel of 
the National Guard of the United States or of any other reserve component of the 
Army of the United States ordered into the active military service under the 
authority of Public Resolution Numbered 96, approved August 27, 1940, or section 
37a of the National Defense Act of 1916, as amended, for any such service so 
rendered by any such personnel in excess of twelve months, and (2) to any 
enlisted personnel of the Regular Army for each month of military service 
rendered by him after the date of enactment of this joint resolution, and after 
his sata military service (rendered before or after such date) exceeds twelve 
mon ; 

The classes of persons named in the act are those inducted into the service 
under the Selective Training and Service Act of 1940, supra; those ordered into 
active military service under authority of the Act of August 27, 1940 (54 Stat. 
858), or section 37a of the National Defense Act, supra (the latter citation appear- 
ing to be erroneous) ; and enlisted personnel of the Regular Army. There is, how- 
ever, no mention made of men enlisted in the Army of the United States. The 
second set of questions, therefore, on which your decision is requested are: 

a. Are the men in Groups A, B, and C in the second paragraph above entitled 
to the additional $10 per month upon completion of twelve months’ service? 

b. If they are so entitled, what service may be counted? 

In connection with the second set of questions, there is inclosed a copy of an 
opinion rendered by The Judge Advocate General of the Army under date of 
January 22, 1942. It will be appreciated if an early decision can be rendered 
in the premises, as the War Department has received numerous inquiries rela- 
tive to these questions. 


Section 1 of the National Defense Act of June 3, 1916, as amended, 
including section 3 of Public Law 338, approved December 13, 1941, 55 
Stat. 800, provides: 

That the Army of the United States shall consist of the Regular Army, the 
National Guard of the United States, the National Guard while in the service 
of the United States, the Officers’ Reserve Corps, the Organized Reserves, and 
the Enlisted Reserve Corps, and shall include persons inducted into the land forces 
of the United States under Public, Numbered 783, Seventy-sixth Congress (the 
Selective Training and Service Act of 1940), as amended. 

The effect of the act of May 14, 1940, 54 Stat. 213 (amending section 
127a of the National Defense Act), 10 U. S. C. 634, is to establish one 
Army for the United States irrespective of the fact that it is composed 
of various components with specific designation, and in time of war to 
require that enlistments shall be in the Army of the United States and 
Lot in any particular component thereof. 

Section 2 of Public Law 338, approved December 13, 1941, 55 Stat. 
800, is as follows: 

The periods of service, training and service, enlistment, appointment, or com- 
mission, of all members of the Army of the United States now or hereafter in or 
subject to active military service of the United States are extended for the period 
stated in the preceding section [during the existence of any war in which the 
United States is engaged, and during the six months immediately following the 
termination of any such war]: Provided, That nothing in this section shall be 
construed to prevent the President from terminating such periods of service, 
training and service, enlistment, appointment, or commission at an earlier date 
in any case. 

The foregoing statutory provisions do not contemplate, as a normal 
proposition in time of war, that enlisted men will be discharged from 
either the Regular Army or the Army of the United States and imme- 
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diately, or within a short time thereafter, reenlisted in the Army of the 
United States. But, in view of your questions, it will be assumed that 
proper cases will arise involving such reenlistments. 

Section 9 of the act of June 10, 1922, 42 Stat. 629, 10 U. S. C. 633, pro- 
vides, in pertinent part, as follows: 

* * * On and after July 1, 1922, an enlistment allowance equal to $50, mul- 
tiplied by the number of years served in the enlistment period from which he has 
last been discharged, shall be paid to every honorably discharged enlisted man 
of the first three grades who reenlists within a period of three months from the 
date of his discharge, and an enlistment allowance of $25, multiplied by the number 
of years served in the enlistment period from which he has last been discharged, 
shall be paid to every honorably discharged enlisted man of the other grades who 
reenlists within a period of three months from the date of his discharge. * * * 
Of course, this statute contemplates voluntary enlistments not com- 
pulsory service as, for example, under the Selective Training and 
Service Act of 1940, 54 Stat. 885. In the decision of December 22, 
1941, B-21629, 21 Comp. Gen. 603, this provision was held not to 
authorize payment of the reenlistment allowance to one entering 
into an original enlistment in the Regular Army following comple- 
tion of an enlistment in a reserve component of the Army of the 
United States, and you are correct in your presumption that 
the rule of that decision is controlling of your question regarding the 
right to reenlistment allowance of reservists and selectees who have 
been discharged or released and then enlisted directly in the Army 
of the United States. In other words, the reenlistment allowance 
authorized by section 9 of the act of June 10, 1922, is not payable to 
former members of reserve components, and men who had been in- 
ducted under the Selective Training and Service Act of 1940, who 
were discharged or released from active service and then brought 
into service in the Army of the United States whether actually by 
voluntary enlistment or pursuant to the Selective Training and Serv- 
ice Act. However, those men who reenlisted in the Army of the 
United States in time of “war or other emergency declared by Con- 
gress” as provided by section 127a of the National Defense Act, as 
amended, after discharge from an enlistment in the Regular Army, 
if such discharge and reenlistment is possible, would appear to be 
within the scope of the provisions of section 9, quoted above, and, 
other conditions being met, entitled to enlistment allowance there- 
under. But where the enlisted man was in the Army of the 
United States and not in the component designated as the Regular 
Army, was thereafter discharged from the Army of the United 
States and subsequently enlisted in the Army of the United States, 
he is not entitled to the enlistment allowance, for as stated above 
the provision is for discharge from an enlistment in the Regular 
Army of the United States and if the enlistment was in the Army 
of the United States the statute does not apply. 
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The legislative history of section 8(a) of the Service Extension 
Act of 1941 clearly shows that the Congress did not intend to ex- 
clude any class of enlisted men of the Army of the United States 
from participation in the additional payments authorized by the sec- 
tion. Accordingly, if the man is brought into the service under 
the Selective Training and Service Act or under the provisions of 
Public Resolution No. 96 of August 27, 1940, 54 Stat. 858, he will be 
entitled to $10 per month additional after 12 months of active serv- 
ice, notwithstanding there has been a break in his service and a 
reentry into the service, the total of such active service following 
the initial entry into the service under either of those acts to be 
counted. Where the man was actually enlisted in the Regular Army 
and his. enlistment was treated as one in the Army of the United 
States on and after December 8, 1941, if he had then completed 12 
months’ service in the Regular Army, he will be entitled to continue 
in receipt of the additional $10 per month. If he had not completed 
12 months’ service in the Regular Army on December 8, 1941, together 
with service authorized to be counted for this purpose by enlisted 
men of the Regular Army, he will be entitled to the additional pay- 
ment of $10 per month when his total service in the Regular Army 
and service in the Army of the United States which is continuous 
therewith, equals 12 months. If such a man is discharged from the 
Army of the United States and reenlisted therein, having completed 
more than 12 months’ service in the Regular Army; or in the Regu- 
lar Army, and the Army of the United States following December 
8, 1941, he will be entitled on such reenlistment in the Army of the 
United States to the additional payment of $10 per month. As to en- 
listed men discharged from the Regular Army prior to December 8, 
1941, who have enlisted in the Army of the United States subsequent 
to December 8, 1941, and who do not fall within either of the other 
two classes specified in section 8 of the Service Extension Act of 
1941—that is, selectees and persons brought into the military service 
of the United States under Public Resolution No. 96 of August 27, 
1940—they will be entitled to the $10 per month additional pay when 
the total of their service authorized to be counted for this purpose 
by enlisted men of the Regular Army equals 12 months. 


(B-20442) 


CONTRACTS—COST-PLUS—APPLICABILITY OF STATUTORY 
RESTRICTIONS ON GOVERNMENT EXPENDITURES 


Decision in 21 Comp. Gen. 273, to the effect that statutory restrictions, such 
as those with respect to the purchase from appropriated funds of type- 
writers, passenger-carrying vehicles, and supplies manufactured by the 
Federal Prison Industries, Inc., are applicable to purchases by a War De- 
partment cost-plus-a-fixed-fee contractor for which reimbursement is made 
by the Government, reconsidered and affirmed. 
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Comptroller General Warren to the Secretary of War, March 4, 1942: 


I have your letter of February 8, 1942, requesting reconsideration 
of my decision of September 29, 1941, B-20442 (21 Comp. Gen. 273), 
to you, in which it was held, quoting from the syllabus, as follows: 

The act of July 2, 1940, authorizing the War Department to contract on a 
cost-plus-a-fixed-fee basis for certain supplies and work, did not suspend, either 
expressly or impliedly, any existing statutory limitations or restrictions on the 
expenditure of public moneys except those expressly mentioned therein, and, 
therefore, statutory restrictions, such as those with respect to the purchase 
from appropriated funds of typewriters, passenger-carrying vehicles, and sup- 
plies manufactured by the Federal Prison Industries, Inc., are applicable to 
purchases by a cost-plus-a-fixed-fee contractor for which reimbursement is 
made by the Government. 

Reconsideration is requested, first, for the reason that since said 
decision was rendered the Congress has passed the First War Powers 
Act, 1941 (Public Law No. 354, 77th Cong.), approved December 18, 
1941, section 201, Title IT, of which, 55 Stat. 889, provides as follows: 

Sec. 201. The President may authorize any department or agency of the Gov- 
ernment exercising functions in connection with the proSecution of the war 
effort, in accordance with regulations prescribed by the President for the 
protection of the interests of the Government, to enter into contracts and into 
amendments or modifications of contracts heretofore or hereafter made and 
to make advance, progress and other payments thereon, without regard to the 
provisions of law relating to the making, performance, amendment, or modifica- 
tion of contracts whenever he deems such action would facilitate the prosecu- 
tion of the war: Provided, That nothing herein shall be construed to authorize 
the use of the cost-plus-a-percentage-of-cost system of contracting: Pro- 
vided further, That nothing herein shall be construed to authorize any con- 
tracts in violation of existing law relating to limitation of profits: Provided 
further, That all acts under the authority of this section shall be made a 
matter of public record under regulations prescribed by the President and when 
deemed by him not to be incompatible with the public interest. 

With respect thereto, it is stated in your letter that consideration 
_of the comprehensive language of the act, together with the fact that 
while the Congress preserved by specific exception the prohibition 
against the cost-plus-a-percentage-of-cost system of contracting and 
any existing law relating to the limitation of profits, but made no 
exception in favor of laws limiting the amounts to be expended for 
typewriters and automobiles, shows that it was the intention of the 
Congress to empower the President to authorize your Department and 
other departments engaged in the prosecution of the war effort to 
contract without regard to these latter restrictions. It is stated 
further that while Executive Order No. 9001, dated December 27, 1941, 
issued by the President pursuant to the terms of said act, and au- 
thorizing your Department to exercise all the powers contained in 
Title IT, section 201 thereof, specifically provides that no contract 
or modification thereof was to be exempt from the provisions of the 
Assignment of Claims Act, 1940 (54 Stat. 1029), the Walsh-Healey Act 
(49 Stat. 2086), the Davis-Bacon Act, as amended (49 Stat. 1011), 


the Copeland Act, as amended (48 Stat. 948), and the Eight-hour Law, 
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as amended (54 Stat. 884), if otherwise applicable, nor from the 
fixed fee limitations contained in acts appropriating sums to be 
obligated by the contracts, said order did not except the statutory 
restrictions on the purchase price of automobiles, typewriters, etc. 
Accordingly, it is contended that the expression of certain limitations 
in the Executive order is equivalent to the exclusion of those not 
mentioned and, therefore, that the restrictions of statutes not ex- 
cepted in said act or order are without effect insofar as contracts 
made by your Department are concerned. 

It is clear from the terms of section 201 of the First War Powers 
Act, supra, that the only laws which the Congress intended to empower 
the President to authorize certain departments and agencies to dis- 
regard in the exercise of functions in connection with the prosecution 
of the war, were those laws which relate to the making, performance, 
modification, or amendment of contracts. Whereas, the statutory 
restrictions considered in my decision of September 29, 1941, supra, 
were not laws which related to the making, performance, modification, 
or amendment of contracts, but were limitations on the expenditures 
of public moneys; and there is a substantial difference—apparent at 
a glance—between these two types of laws. For example, the fact 
that the Congress authorizes a department to purchase a typewriter or 
automobile without advertising is entirely different from authorizing 
a department to purchase such typewriter or automobile without regard 
for the price to be paid therefor. Accordingly, the fact that the 
Congress may have used general language in the enactment of section 
201 of the First War Powers Act, swpra, or that it may have excepted 
by express provision the prohibition against the cost-plus-a-percentage- 
of-cost system of contracting, together with any law relating to the 
limitation of profits, cannot be accepted as warranting the conclusion 
that the Congress, therefore, must have intended to empower the 
President to authorize departments and agencies engaged in the prose- 
cution of the war to contract without regard to any statutory limi- 
tations or restrictions which might have been imposed on the expendi- 
ture of public moneys. 

Furthermore, if any doubt existed as to the extent of the authority 
which was intended to be conferred on the President by the Congress 
in the enactment of section 201 of the First War Powers Act, such 
doubt is removed by consideration of the pertinent parts of the com- 
mittee reports on the said act. With regard to Title II, section 201, 
it is reported in House Report No. 1507, 77th Congress, 1st Session, 
as follows: 

Title II of the bill is intended to speed up the procurement of war material. 
It empowers the President, whenever he deems such action would facilitate 


the prosecution of the war, to authorize agencies to enter into contracts with 
a maximum of speed, subject to such rules and regulations as he shall pre- 











838 DECISIONS OF THE COMPTROLLER GENERAL 


scribe to protect the interest of the Government. Under this provision the 
President may authorize agencies, among other things: (a) To enter into con- 
tracts without competitive bidding in those cases where bidding is still required ; 
(b) to enter into contracts without performance bonds; (c) to amend or modify 
contracts; (d) to make progress payments on contracts. 

One of the objectives of this provision is to facilitate the letting of defense 
contracts to small businessmen who in many cases cannot make the goods at 
as low a price as the big corporations, who are often not in a position to furnish 
performance bonds, and who need progress payments. 

Following the President's declaration of a national emergency in September 

1939, certain restrictions on procurement arrangements were, from time to time, 
lifted by different statutes so that in most respects procurement procedure was 
made flexible. Nevertheless, some restrictions remain in force. Title II, in 
effect, liberalizes existing statutes relating to procurement and permits elimina- 
tion of restrictions so as to give the procurement agencies the flexibiliy they need 
in the procurement of war matériel. (A substantially complete list of statutes 
involved is appended to this report.) 
The list of statutes appended to said report includes those which per- 
tain (1) to advertising for bids prior to entering into Government 
contracts, (2) to requirements for the furnishing of performance and 
payment bonds by Government contractors, and (8) to prohibitions 
against advance payments by the Government prior to the delivery of 
goods or the performance of work. It appears clear from said report 
that there was no intent by the Congress to authorize the suspension 
of existing statutory restrictions on the purchases of typewriters or 
automobiles. Also, see Senate Report No. 911, 77th Congress, 1st 
Session. 

Furthermore, since it was not the intent of section 201 of the First 
War Powers Act to empower the President to authorize the disregard- 
ing of all laws relating to Government contracts and appropriated 
moneys—such authority being limited to the waiver only of laws re- 
lating to the requirement of advertising for bids, the furnishing of 
performance bonds, and the making of advance payments, etc.—it 
cannot be presumed that the Executive order intended to confer on 
your Department any greater authority than was granted by the 
Congress in said act. Moreover, it does not appear that the Executive 
order in fact purported to grant any greater authority to your De- 
partment than was intended to be conferred by the Congress. In 
other words, while the order specifically provided that no contract 
or modification thereof should be exempt from the provisions of 
law relating to hours of work, rates of wages, etc., mentioned above, 
and omitted to except the statutory restrictions on the purchases of 
typewriters and automobiles, examination thereof shows that in so 
doing the President was merely prescribing regulations for the pro- 
tection of the interest of the United States, and was setting forth, 
for the benefit and guidance of your Department, a list of some of 
the laws relating to Government contracts which the Congress in- 
tended should remain in effect. Accordingly, there appears to be 
no basis in the Executive order for the conclusion stated in your 





DECISIONS OF THE COMPTROLLER GENERAL 839 


letter of February 8, to wit, that by the exception of certain statutes 
from the authority conferred on your Department, it was the intention 
of the Executive order to exempt your Department from the 
observance of any statutory restrictions which were not specifically 
excepted. 

So, also, in stipulating that nothing therein should be construed 
to authorize the payment of a fee in excess of such limitation as may 
be specifically set forth in the act appropriating the funds obligated 
by a contract, the Executive order was merely prescribing a definite 
regulation to carry out the prohibition contained in section 201 of 
the First War Powers Act against the making of any contracts in 
violation of existing laws relating to limitation of profits. 

Accordingly, it appears from the foregoing that neither section 
201 of the First War Powers Act nor Executive Order No. 9001, re- 
moved, either expressly or impliedly, the statutory limitations on 
amounts to be expended as the purchase price of typewriters and 
passenger-carrying vehicles. 

It is stated further in your letter of February 8, 1942, that under 
the terms of the approved form of cost-plus-a-fixed-fee contract, the 
contractor is paid for the construction of a cantonment or similar 
structure and not as a vendor to the United States of picks, shovels, 
or typewriters, and that the effect of the recent decision of the Supreme 
Court of the United States in the case of Alabama v. King & Boozer, 
et al., No. 602, decided on November 10, 1941, 314 U. S. 1, is to approxi- 
mate the status of a cost-plus-a-fixed-fee contractor more closely to 
that of a lump-sum contractor than to that of a representative of the 
Government. 

With respect thereto, it was pointed out specifically in my decision 
of September 29, 1941, supra, that the conclusion reached therein was 
not based on the status of a cost-plus-a-fixed-fee contractor but on the 
theory that the statutory restrictions on the purchases of typewriters 
and automobiles were not repealed either expressly or impliedly by 
the act of July 2, 1940, Public Law 703, 54 Stat. 712, and that since 
such statutes had not been repealed, and since under the provisions 
of the standard form of cost-plus-a-fixed-fee contract, the right is 
reserved to the Government to purchase supplies and materials and 
to furnish them to the cost-plus-a-fixed-fee contractor for use in the 
performance of contracts, it was the obligation of the constructing 
quartermasters, when the cost-plus-a-fixed-fee contractor was unable 
to procure supplies covered by statutory restrictions at a price within 
the statutory limitation, to purchase said supplies under a Govern- 
ment General Schedule of Supplies contract, or otherwise, at a price 
within the statutory limitation and to furnish the supplies to the cost- 
plus-a-fixed-fee contractor. Moreover, the fact that the cost-plus-a- 
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fixed-fee contract may cover the construction of a cantonment or some 
other building or buildings, and the purchase of supplies covered by 
statutory limitations are merely incident thereto, does not alter the 
obligation of the constructing quartermasters in this regard. 

Furthermore, as was pointed out in said decision, such procedure 
is in conformity with the regulations of your Department as prescribed 
in the manual of the Construction Division, Office of the Quarter- 
master General, which directs that cost-plus-a-fixed-fee contractors 
are to submit purchase orders to the constructing quartermasters for 
approval before purchasing any construction materials, and that where 
it is found by the constructing quartermasters that the prices to be 
paid by the contractor are higher than those on the General Schedule 
of Supplies, the purchase of the supplies should be made by the 
Government from the general schedule and furnished to the contrac- 
tor. While it is urged in your letter of February 8 that the observance 
of such procedure would result in costly delays to the Government and 
would seriously interfere with the work being performed by cost-plus- 
a-fixed-fee contractors, no facts have been presented to support that 
contention, and it is believed that the nature and the number of sup- 
plies covered by statutory restrictions, or listed on the General Sched- 
ules of Supplies, which would be used by a cost-plus-a-fixed-fee con- 
tractor in the performance of a construction contract is very small as 
compared with the total quantity of supplies and materials which 
would be used in the work. Consequently, it is not understood how 
the observance of the regulations contained in the manual of the 
Construction Division would seriously delay a cost-plus-a-fixed-fee 
contractor. 

It is stated further in your letter of February 8 that the above 
referred-to provisions in the Construction Division Manual provide 
for the making of purchases from the General Schedule of Supplies 
only after a “satisfactory delivery date can be arranged,” and that 
the Office of the Quartermaster General will not approve purchases 
of automobiles by cost-plus-a-fixed-fee contractors at more than $750 
“unless cogent reasons are submitted for purchase at higher price.” 
In connection therewith you contend that when duly authorized 
officers have approved purchases at prices higher than those listed 
in the General Schedule of Supplies, or in excess of the statutory 
limitations, adequate reasons for such action must be presumed to 
have existed. 

While the directives contained in regulations of the Quartermaster 
General are subject to the limitations mentioned by you, I am unable 
to agree with the contention that when a cost-plus-a-fixed-fee con- 
tractor is permitted to make a purchase of supplies at a price in excess 
of that listed in the General Schedule of Supplies, or in excess of a 
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statutory restriction, it must be presumed that a satisfactory delivery 
date could not be arranged, or that other adequate reasons existed 
for the approval of such purchases by the ccnstructing quartermasters. 
On the contrary, when a constructing quartermaster approves a pur- 
chase at an amount in excess of that listed in the General Schedule 
of Supplies, or in excess of a statutory limitation, it is his obligation 
to furnish such evidence as will establish as a fact that a satisfactory 
delivery date could not be arranged, or that other cogent reasons 
existed for his approval of such purchases. 

Careful consideration has been given to the matters set forth in 
your letter of February 8, 1942, but, for the foregoing reasons, I find 
nothing therein which would warrant or require any modification 
of my decision of September 29, 1941, in the matter. 





" (B~24233) 
BONDS—CERTIFYING OFFICERS—STATUS OF “APPROVING” OFFICER 


An officer or employee who, merely for administrative control purposes, approves 
a voucher as the “Authorized Approving Officer,” after it has been certified 
by a duly authorized officer or employee as to the correctness of the facts 
upon which the voucher is based and as. to the legality of the propesed 
payment, is not a certifying officer within the meaning of the act of December 
29, 1941, requiring certifying officers to be bonded. 


Sea. General Warren to the Administrator of Veterans’ Affairs, March 


. 


I have your letter of March 2, 1942, as follows: 


Certain exceptions have been reported in the accounts of G. F. Allen, symbol 
894150, which name as certifying officer Ruth B. Rowe, whose signature appears 
on the vouchers above the caption “Authorized Approving Officer.” <A specific 
instance is that of Notice of Exception dated December 12, 1941, in the April 1941 
account of G. F. Allen, voucher No. 1782539, paid in the amount of $63.15 to 
Nettie Loretta Glover, case of Leo Carson Glover, XC—2,590,215, N-55,205. 

The above payment was made on Public Voucher for Payment of Death Benefits, 
National Service Life Insurance Act of 1940, Insurance Form 362. This voucher 
bears the signature of G. B. Day, an employee of the Life Insurance Claims Divi- 
sion, who signed the following certificate: 

“T certify that the facts and the account stated above are from the records 
and files of the Veterans’ Administration, and are true and correct; that the 
payee named is the beneficiary who is entitled to the share and the amount 
stated hereon, in accordance with the above-described policy of insurance; and 
that the said policy was issued and is now in force under the provisions of the 
above-named act.” 

The employee who signed the above certificate has been delegated authority 
to render final decisions on questions of fact and law relating to such claims 
and to determine the entitlement of the payee to the benefit claimed. 

The signature of Ruth B. Rowe, Anthorized Approving Officer, appears. on 
the voucher for the purpose of administrative control. The employee who signs 
in this capacity has no authority to change the findings of the certifying officer 
or to inquire into them other than to call to the attention of the certifying officer 
or a superior officer any discrepancy which might be detected at the time the 
voucher is administratively examined for control 

The Veterans’ Administration uses various other voucher forms which are 
signed by two or more employees. Public Voucher for Burial, Funeral and Trans- 
portation of Body of Deceased Veteran, Form P-93 contains the following certifi- 
cate to be signed by a Reimbursement Claims Authorizer : 
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“I, the undersigned, an officer of the Veterans’ Adminstration duly authorized 
under the provisions of section 8 of Public Act, No. 2, 73d Congress, to make deci- 
sions of questions of fact and law affecting any claimant to the benefits of sec- 
tion 17 of title I of Public Act, No. 2, 73d Congress, as amended, do hereby con- 
stitute in pursuance of such authority the foregoing statements as my decisions 
of fact and law.” 

Voucher for Per Diem and/or Reimbursement of Expenses Incident to Official 
Travel, Standard Form No. 1012 contains the following certificate to be signed 
by the heads of Services or other officials having supervision over the travellers: 

“I certify that the official headquarters, domicile, or residence of the claimant 
is as stated above; that the travel was authorized from and to the points stated 
in the account, and for the period and at the subsistence rate or rates claimed, 
as shown by the authority on file, or (if such authority was not issued in advance 
of travel) as satisfactorily explained and approved hereon as required by the 
Standardized Government Travel Regulations; that the within itemized state- 
ment including claimant’s statement of travel performed upon transportation 
requests has been examined and is certified correct, except as noted; and that 
the amounts therein claimed are just and reasonable, except as noted.” 

Public Voucher for Purchases and Services Other than Personal, Standard 
Form No. 1034 contains the following certificate to be signed by an employee 
in the unit of organization responsible for the transaction : 

“Pursuant to authority vested in me, I certify that the above articles were 
received in good condition, after due inspection, acceptance, and delivery prior 
to payment as required by law, or the services were performed as stated; that 
they were procured under the contract numbered above or the unnumbered 
contract attached hereto, or that they were procured without written contract, 
in open market, and with or without advertising, under the circumstances stated 
in No. ...--- of ‘Method of or Absence of Advertising’ shown on reverse hereof, 
and were necessary for the public service; and that the prices charged are just 
and reasonable and in accordance with the agreement.” 

On these vouchers the certificates quoted are signed by employees who, by 
reason of their official duties, are in possession of all the facts from which 
the legality of the proposed payment may be determined. The signature of 
the employee who signs as Authorized Approving Officer or who signs over his 
typewritten title is placed on the voucher for administrative control purposes 
only. 

Public Law numbered 389, 77th Congress, approved December 29, 1941, re- 
quires the bonding of officers and employees who certify vouchers to the Division 
of Disbursement for payment. The purpose of having certain types of vouchers 
approved after the certification was executed was not with any object of having 
the employee so signing review the findings of the certifying official but rather to 
insure that the voucher, according to governing accounting regulations, was in 
proper form and that the necessary administrative accounting record had been 
made. In order to enable this Administration: to comply with the provisions of 
the act it is requested that you advise whether it is necessary that the employees 
whose signatures appear on the types of vouchers described above as approvirig 
employees are to be considered as certifying officers within the meaning of this 
act, rather than those vested with the final authority to make the finding of fact. 

Since certifying officers must be bonded effective April 1, 1942, and since records 
in connection therewith must be submitted to the Treasury Department not later 
than March 15, 1942, pursuant to Treasury Department Circular No. 680, dated 
February 16, 1942, immediate consideration of this matter will be appreciated. 


Under the act of December 29, 1941, Public Law 389, 55 Stat. 875, 
disbursements are to be made upon vouchers certified by the head of 
the department, establishment, or agency concerned or by duly au- 
thorized officers or employees thereof. The officer or employee who 
certifies such a voucher is required to give bond and to be responsible 
for the existence and correctness of the facts recited in the certificate 
or otherwise stated on the voucher or its supporting papers and for the 
legality of the proposed payment under the appropriation or fund 
involved. It is understood from what is stated in your letter, supra, 
that the “Authorized Approving Officer,” or employee who approves 
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vouchers in the manner described, after they have been duly certified 
by another authorized official or employee, does so for administrative 
control purposes, only, and that such approval does not relate to the 
legality of the proposed payment, the existence and correctness of the 
facts recited in the certificate, etc. Under the circumstances such ap- 
proving officers or employees are not to be considered as certifying 
officers within the meaning of the act of December 29, 1941, swpra, or 
required to be bonded pursuant thereto. 


(A-23419), (B-8790) 
TAXES—STATE—GASOLINE—NORTH DAKOTA PURCHASES 


This office will no longer require tax exemption certificates or statements show- 
ing payment inclusive of tax in connection with purchases of gasoline in 
North Dakota in view of the decision of the Supreme Court of the United 
States in the case of State of Alabama v. King and Boozer, decided Novem- 
ber 10, 1941, to the effect that a vendor of supplies to the Federal Govern- 
ment is not exempt from a State tax where the legal incidence of the tax is 
not on the vendee, the North Dakota gasoline tax being such a tax. 


Comptroller General Warren to the Postmaster General, March 6, 1942: 


Reference is made to the decision of March 26, 1940, of this office, 
19 Comp. Gen. 822, wherein you were advised that this office could 
not then recognize any liability on the part of the United States for 
the payment of the amount of the tax prescribed by the terms of 
North Dakota Laws 1929, chapter 166, as amended, on motor vehicle 
fuel purchased in that State by or for the use of the Federal Gov- 
ernment, and to the decisions of May 7, i940, and June 18, 1940, of 
this office to you, 19 Comp. Gen. 909, and to the Secretary of Agri- 
culture, 19 Comp. Gen. 1002, respectively, with respect to the pro- 
cedure for following where the Federal Government might be unable, 
either through competitive bidding or in the open market, to obtain 
a quotation of a price, exclusive of an amount equal to said tax, for 
the furnishing of gasoline required to be purchased in North Dakota. 

The decision of March 26, 1940, swpra, was predicated upon the 
decision of the Supreme Court of the United States in the case of 
Panhandle Oil Co. v. Mississippi ex rel. Knox, 277 U. S. 218, to the 
effect that the vendor of gasoline sold to the United States was 
exempt from the payment of a State excise tax measured by the 
quantity of gasoline sold—as is the North Dakota gasoline tax—upon 
the theory that the tax fell upon the Federal Government. How- 
ever, a careful examination of the decision rendered on November 
10, 1941, by the Supreme Court of the United States, in the case of 
State of Alabama v. King and Boozer, 314 U. S. 1, 86 L. ed. (Adv. 
Ops.) 1, leaves no room for doubt that a vendor who sells supplies 
to the United States is not—merely because of the immunity of the 
Federal Government from State taxation—exempt from the payment 
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of a State tax such as that imposed by the North Dakota statute 
here involved unless the legal incidence of the tax is upon the 
vendee. Moreover, the decision of the Supreme Court of the United 
States in the case of Federal Land Bank of St. Paul v. Bismarck 
Lumber Co., 86 L. ed, (Adv. Ops.) 46, is direct authority for the 
proposition that the determination of the highest court of a State 
is controlling upon the question as to whether the legal incidence of 
a tax imposed by a law of that State is upon the vendor or the vendee. 
And the Supreme Court of North Dakota has held that the legal 
incidence of the tax imposed by the terms of North Dakota Laws 
1929, chapter 166, as amended, is upon the vendor and not the 
vendee. King v. Baker, 69 N. D. 581. Such being the legal inci- 
dence of the tax it is not to be regarded as being passed on, as such, 
to the purchaser merely because the price to the purchaser is in- 
creased because of the tax. Cf. Zash’s Products Co. v. United States, 
278 U.S. 175. 

Such being the case it would appear that the price required to be 
paid by your Department, or any other agency of the United States, 
for such gasoline as may be purchased by it in the State of North 
Dakota may not be viewed as including, as such, the tax imposed on 
gasoline dealers by the provisions of the North Dakota statute, supra, 
although the sale price of the gasoline may have been increased by 
reason of the imposition of such tax on the vendor; and as it thus 
appears that the tax loses its identity as such and is merged in the 
purchase price paid by the Federal agency, the theory that the United 
States is entitled to purchase gasoline from dealers in the State of 
North Dakota at a price exclusive of the amount of the State tax, or 
to recover the amount of the tax from the State, is no longer tenable. 
_ Consequently, in view of the foregoing, I have to advise that this 

office will discontinue the procedure heretofore followed of seeking 
reimbursement from the State of North Dakota for the amount of 
so-called tax exemption certificates (Standard Form No. 1094) pur- 
porting to represent the amount of the North Dakota tax here involved 
which was included in the purchase price of gasoline procured in 
that State by or for the use of the Federal Government, and that it is 
no longer necessary for your Department, or any other agency of the 
United States, to obtain the so-called tax exemption certificates, or 
statements showing payment inclusive of the tax, in connection with 
payments made to cover the purchase price of gasoline required to be 
procured—either through competitive bidding or in the open market— 
in North Dakota, even though there be shown as included in such 
purchase price a charge equal to the amount of the tax imposed upon 
the vendor by the above-mentioned taxing statute of that State, in 
addition to the price as otherwise fixed by the vendor. 
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(B-18216) 


PAY—ABSENCES UNDER CIVIL ARREST—EFFECT OF ACQUITTAL 
BY REASON OF INSANITY 


A Coast Guard warrant officer who was responsible for his absence from duty 
in the hands of civil authorities on a warrant alleging embezzlement of the 
moneys constituting a shortage in his accounts is not entitled to pay and 
allowances for the period of such absence, even though he was found “Not 
Guilty by reason of insanity at the time of the alleged offense.” 


Assistant Comptroller General Elliott to Thomas R. Terwilliger, United States 
Coast Guard, March 9, 1942: 


There has been considered letter from your attorney dated February 
11, 1942, as follows: 


On behalf of Thomas R. Terwilliger, claimant in the above styled claim, please 
be advised that reconsideration of the claim is hereby requested on the ground 
that the disallowance of pay and allowances for the period of Dec. 11, 1940, to 
April 24, 1941, is, in my opinion, wholly unjustified. The case cited as authority 
for this disallowance is Merwin v. United States, 79 Ct. Cls. 561, but that case 
is not in point either as to facts or principle of law. 

In the Merwin case the defendant was first tried on a charge of murder and 
found guilty in the second degree. He was then tried on the issues of insanity 
and found to be insane. He was confined to an institution for a year thereafter. 
The Terwilliger case is totally different. Mr. Terwilliger was acquitted by the 
jury “by reason of insanity existing at the time of the Alleged Offense.” He 
was never found guilty of embezzlement or any other crime. He was not acquit- 
ted of embezzlement or any other crime by .reason of insanity. Immediately 
after the trial he was returned to duty. I am at a loss to see any similarity 
between the Terwilliger case and the Merwin case. 

Will you not therefore, reconsider this matter at once? 


It appears from the official records in this office that while serving 
as an acting pay clerk on board the U. S. Coast Guard cutter Mojave 
you were not aboard when the vessel departed from Key West, Fla., 
September 14, 1940; that you were brought aboard the Pandora by 
Chief Boatswain M. J. Bruce; and that at 4 p. m. September 15, you 
were admitted to the Marine Hospital, Key West, Fla. The Secretary 
of the Treasury reported to this office October 5, 1940, that an audit 
of your accounts while stationed on board the Coast Guard cutter 
Mojave disclosed a shortage in your accounts of $430. You were in 
various Marine Hospitals after September 15, 1940. On December 11, 
1940, you were discharged from the Marine Hospital at Ellis Island, 
in the custody of an enlisted man of the Coast Guard, and delivered 
to the United States Marshal at Miami on a warrant alleging em- 
bezzlement. The audit of your money accounts on the Mojave showed 
the following: 

Debits 
Balance due the United States at close of business on Aug. 31, 1940___ $2, 673. 40 
Advances subsequent to Aug. 31, 1940: 


Check No. 240,635. 
Oheck No. 242,344 
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Credits 


Vouchers paid and submitted for credit with Form 1655, 
dated Sept. 6, 1940 

Form 6599, Certificate of Deposit 

Vouchers paid but unscheduled 

Cash on oe 


Amount of shortage of cash account 


It appears that you were tried April 25, 1941, under an indictment 
charging embezzlement, in the United States District Court for the 
Southern District of Florida, Miami Division, and the following is 
quoted from a certified copy of the court minutes of April 25, 1941: 


MB 22, page 356 
Miami, Florida, April 25, 1941. 
No. 522 K. W. 


Untrep STaTes or AMERICA v. THOMAS R. TERWILLIGER 


Comes now into open Court the Assistant U. 8. Attorney, and counsel for the 
above-named defendant being also present, and the defendant having been tried 
before a jury of twelve good and lawful men on the offense charged in the indict- 
ment filed herein, and said jury having rendered a verdict of Not Guilty by 
reason of insanity at the time of the alleged offense, whereupon on motion of 
the Assistant United States Attorney without opposition, it was ordered by the 
Court that the defendant, Thomas R. Terwilliger be, and he is hereby discharged 
from Custody. 

You claimed pay and allowances from date to which last paid, 
November 2, 1940, to include April 24, 1941, on the theory that 
you had been withdrawn from service December 11, 1940, to April 
24, 1941, inclusive, by the civil authorities for an offense of which 
you were found not guilty. The settlement made by this office 
February 5, 1942, allowed you pay from November 2 to December 
10, 1940, withheld therefrom the amount of the shortage in your 
accounts, $430, and disallowed your claim for pay and allowances 
for the period December 11, 1940, to April 24, 1941, on the basis that 
you were responsible for your absence in the hands of the civil author- 
ities during this period, and that the finding of the jury that you 
were “Not Guilty by reason of insanity at the time of the alleged 
offense” was not an acquittal but a finding that because of insanity 
you were not criminally responsible for the offense charged in the 
indictment. The letter quoted above questions this action and re- 
quests a reconsideration, or review, thereof. 

You were a fiduciary, an assistant disbursing officer. The shortage 
in your accounts fell under one or another of sections 87 to 91, in- 
clusive, of the Criminal Code, 35 Stat. 1105. Section 87 is as follows: 

Whoever, being a disbursing officer of the United States, or a person acting 
as such, shall’'in any manner convert to his own use, or loan with or without 
interest, or deposit in any place or in any manner, except as authorized by 
law, any public money intrusted to him; or shall, for any purpose not prescribed 


by law, withdraw from the Treasurer or any assistant treasurer, or any author- 
ized depositary, or transfer, or apply, any portion of the public money intrusted 
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to him, shall be deemed guilty of an embezzlement of the money so converted, 
loaned, deposited, withdrawn, transferred, or applied, and shall be fined not 
more than the amount embezzled, or imprisoned not more than ten years, or 


Section 1766, Revised Statutes, provides: 


No money shall be paid to any person for his compensation who is in arrears 
to the United States, until he has accounted for and paid into the Treasury all 
sums for which he may be liable. * 

Your theory apparently is that whether the shortage in your ac- 
counts developed piecemeal over a relatively long period of time 
or occurred in a single incident, the finding of the jury is that you 
were insane when the defalcation or defalcations occurred as you 
were not guilty of embezzlement. But the verdict of the jury was 
on the indictment charging embezzlement and the indictment was 
undoubtedly drawn as of the date you abandoned the vessel. Whether 
and to what extent accumulating shortages led to your apparent in- 
sanity at the time of abandoning the vessel is not covered by the 
verdict of the jury. As above indicated, you were a fiduciary, an 
assistant disbursing officer, an acting pay clerk, and there was a 
deficiency in your money accounts for which you were responsible, 
sane or insane. Indictment for the offense was required in the cir- 
cumstances of your case, and the defense of insanity, which was 
accepted by the jury in the criminal trial, does not establish that 
you were not responsible for the shortage which led to your indict- 
ment. It appears you performed your duties as acting pay clerk 
up to the time you abandoned the vessel and the accounts seemed to 
have been correct except for the shortage. When or how the short- 
age occurred is not covered by the verdict of the jury. That verdict 
covers only the offense of embezzlement as charged in the indict- 
ment. A fiduciary who is absolved from criminal liability for the 
offense of embezzlement is not, by that fact, absolved from respon- 
sibility for his acts that may have led to the shortage in his money 
accounts. 

The act of August 29, 1916, 39 Stat. 578, provides that warrant 
officers of the Navy “shall be allowed such leave of absence, with 
full pay, as is now or may hereafter be allowed other officers of 
the United States Navy.” The Coast Guard is assimilated to the 
Navy for pay and allowances, section 8, act of May 18, 1920, 41 Stat. 
603; and officers of the Navy, by section 13 of the act of March 3, 
1899, 30 Stat. 1007, were assimilated to the Army for pay and allow- 
ances. Under that assimilation the Army leave laws became appli- 
cable to officers of the Navy. The Army leave laws contained in sec- 
tion 1265, Revised Statutes, are a restriction on pay (1 Comp. Gen. 
454); they provide for absence not exceeding in the aggregate 30 
days in 1 year with full pay (extended by the act of July 29, 1876, 
19 Stat. 102, to 60 days in 2 years, 90 days in 3 years and 120 days in 
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4 years); and conclude: “When absent without leave, they shall 
forfeit all pay during such absence, unless the absence is excused as 
unavoidable.” 

When an officer is absent from duty because of indictment by the 
civil authorities, that constitutes absence without leave unless the 
acquittal is without qualification. Where he is in fact responsible 
for the absence, even though not guilty of the criminal offense 
narrowly charged in the indictment, the absence is not unavoidable 
and is in fact absence without leave for which no pay is payable 
under the statute. While the rule as to enlisted men is very similar 
it is not exactly the same. 

The Court of Claims in the case of Merwin v. United States, 
78 Ct. Cls. 561, considered the question of whether a warrant officer 
in the Army who had been found insane at the time of the offense 
charged against him and, therefore, not guilty by reason of insanity 
was “acquitted.” That was a California case. Merwin was charged 
with murder and entered his plea of “not guilty” and “not guilty 
by reason of insanity.” In accordance with the laws of the State of 
California the defendant was first tried on his plea of “not guilty.” 
During this proceeding his insanity was not a matter for considera- 
tion—by law he was conclusively presumed to be sane. See People v. 
Troche, 206 Cal. 35, 273 P. 767, appeal dismissed and certiorari 
denied, 280 U. S. 524; People v. Hickman, 204 Cal. 470, 268 P. 909. 
The jury in that trial found Merwin guilty of murder in the second 
degree. Thereafter, he was tried upon his plea of “not guilty by 
reason of insanity” and the jury in that trial found that he was 
insane at the time of the offense and, therefore, “not guilty by reason 
of insanity.” With these facts before it the Court of Claims held 
that Merwin was not entitled to pay and allowances for the period 
of his detention by civil authorities, and it is stated in the opinion 
that— 


* * * The act which was committed was responsible, as the judgments 
of the court attest, for the loss of his individual liberty for the time confined; 
and we believe that, notwithstanding the pathetic and distressing affliction of 
insanity, where a soldier sets in motion a legal procedure that takes him from 
the Army and places him within the jurisdiction of the civil courts, and such 
courts in. pursuance of law retain jurisdiction and control because of the com- 
mission of the act, during that time he is not entitled to pay and allowances 
provided by law. The regulation, we think, was not intended to award pay 
under the above conditions. 


It is contended that the present case is “totally different,” ap- 
parently because you were not found guilty by legal process of the 
crime alleged. But at your trial it was not necessary for the jury 
to assume that you were sane and determine whether, based upon 
that assumption, you were guilty of the crime charged. The jury was 
not. restricted by law as was the jury in the Merwin case. The ques- 
tion of your sanity was placed in issue and it was not necessary that 
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it be determined whether you would have been guilty had the jury 
determined that you were sane. 

You set in motion the conditions which eventually resulted in your 
indictment and you were civilly liable for the shortage in your ac- 
counts even though you were acquitted of the criminal offense of 
embezzlement because of “insanity at the time of the alleged offense” 
as charged in the indictment. You were not acquitted, without 
qualification, of the shortage which resulted in your indictment, 
Your case falls clearly within the rule in the Merwin case and the 
action of the Claims Division of this office in disallowing your claim 
for pay and allowances for the period stated must be and is sustained. 

Attention has been invited to decisions reported in 2 Comp. Dec. 
584; 3 id. 249; 7 Comp. Gen. 496; and 8 id. 635, but nothing is 
found therein which warrants a contrary conclusion. 


(B-13249) 
PAY—ADDITIONAL—OVER 12 MONTHS’ SERVICE—COAST GUARD 


In determining whether former members of the Lighthouse Service who were 
enlisted in the Coast Guard under authority of section 4 (b) of the Act of 
August 5, 1989, are entitled to the $10 additional pay authorized by section 8 
of the Service Extension Act of 1941 for each month of service in excess of 
12, there may not be included prior service in the Lighthouse Service. 

The total annual compensation and allowances of civilian employees of the former 
Lighthouse Service which is saved to them under section 7 of the act of 
August 5, 1939, upon their enlistment in the Coast Guard under authority 
of section 4 (b) of said act if the total pay and allowances of their enlisted 
rating is less is not subject to variation, and, therefore, such enlisted men 
are not entitled to the $10 additional pay authorized by section 8 of the 
Service Extension Act of 1941, for each month of service in excess of 12. 


Assistant Comptroller General Elliott to the Secretary of the Navy, March 


There has been considered your letter of January 12, 1942, as 
follows: 


In the Comptroller General’s decision to the Secretary of the Treasury of 
November 19, 1940, B-13249, it was stated: 

“Section 8 of the Service Extension Act of 1941 (approved August 18, 1941) 
55 Stat. 627, quoted in your letter, authorizes payment, during the period of the 
unlimited emergency declared by the President on May 27, 1941, in addition 
to amounts otherwise payable, of $10 per month, inter alia, to any enlisted per- 
sonnel of the Regular Army for each month of military service rendered by him 
after August 18, 1941, and after his total military service (rendered before or 
after such date) exceeds 12 months. While this additional payment was referred 
to in the congressional debates on the Service Hxtension Act of 1941 in various 
terms such as bonus, bounty, pay, etc., it accrues periodically to those within the 
terms of the enactment and for the purposes of the provisions of law last above 
quoted is an item of the pay of enlisted men of the Army and therefore accrues 
also to enlisted men of the Regular Navy and Marine Corps.” 

In a decision rendered to the Secretary of the Navy, October 29, 1941, B-19904 
[21 Comp. Gen. 392], the Comptroller General stated : 

“Where legislation has not specifically provided pay or allowances for members 
of the Coast Guard (as is done in the Joint Service Pay Act of June 10, 1922, 42 
Stat. 625) the members of the Coast Guard are entitled to the benefits, and subject 
to the restrictions, imposed by section 8 of the act of May 18, 1920, quoted in 
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your letter, and, therefore, the last sentence of section 12(a) of the act of Sep- 
tember 16, 1940, is applicable to enlisted men of the Coast Guard to the same 
extent that it is applicable to enlisted men of the Navy.” 

Under the law as construed by the Comptroller General in the above-quoted 
decisions, the U. 8. Coast Guard has assumed that the $10 additional monthly 
pay authorized for enlisted personnel of the Army under Section 8 of the Service 
Extension Act of 1941, approved August 18, 1941 (Public Law 213—77th Cong.), 
extends to enlisted men of the Coast Guard who have completed 12 months’ 
service in the Coast Guard or the Navy. 

There are a number of enlisted men of the Coast Guard who, immediately 
prior to enlistment, were employees of the former Lighthouse Service and who 
were enlisted men of the Coast Guard pursuant to the provisions of Section 4 (b) 
of the Act approved August 4 [5], 1939 (53 Stat. 1217), which provides: 

“Under such regulations as he may prescribe the Secretary is hereby authorized 
to appoint or cause to be enlisted, in the Coast Guard, in warrant grades or en- 
listed ratings appropriate to their qualifications, experience, and lengths of 
service, such personnel of the Lighthouse Service as, on June 30, 1939, met the 
requirements for section 6 of the Act approved June 20, 1918, as amended and 
supplemented.” 

Your decision is requested as to whether these enlisted men of the Coast Guard 
may include their prior service in the former Lighthouse Service in the computa- 
tion of the necessary 12 months’ service under Section 8 (a) of the Service 
Extension Act of 1941 to entitle them to additional pay at the rate of $10 per 
month. 

Section 7 of the Act of August 5, 1939, supra, provides, in part, as follows: 

“No person commissioned, appointed, or enlisted in the Coast Guard pursuant to 
this Act shall suffer any reduction in the total of the annual compensation and 
allowances which he was receiving on the date of his commission, appointment, 
or enlistment. * * *” 

There are at the present time a number of enlisted men of the Coast Guard 
whose pay is saved to them under the provisions of Section 7, as quoted above. 
Your further decision is requested as to whether these enlisted men, whose pay 
is thus saved, may be credited with the addiional pay of $10 per month provided 
in the Act of August 18, 1941, if qualified in all other respects. 


The quotations and citations of the two decisions of this office do 
not appear to coincide, but when transposed, are correct. 

The language of section 4 (b) of the act of August 5, 1939, 53 Stat. 
1217, differs slightly from that quoted in your letter, said section 
providing : 


(b) Under such regulations as he may prescribe the Secretary is hereby author- 
ized to appoint or cause to be enlisted, in the Coast Guard, in warrant grades or 
enlisted ratings appropriate to their qualifications, experience, and lengths of 
service, such personnel of the Lighthouse Service as, on June 30, 1939, met the 
requirements for retirement (except those relating to age and period of service) 
of section 6 of the Act approved June 20, 1918, as amended and supplemented. 


Section 8 (a) of the Service Extension Act of 1941, approved August 
18, 1941, 55 Stat. 627, provides: 


Any person inducted into the land or naval forces of the United States for 
active training and service, under section 3 (b) of the Selective Training and 
Service Act of 1940 shall, in addition to the amounts otherwise payable to such 
person with respect to such training and service, be entitled to receive the sum 
of $10 for each month of such training and service in excess of twelve. The pro- 
visions of this section shall also apply (1) to any enlisted personnel of the 
National Guard of the United States or of any other reserve component of the 
Army of the United States ordered into the active military service under the 
authority of Public Resolution Numbered 96, approved August 27, 1940, or sec- 
tion 37a of the National Defense Act of 1916, as amended, for any such service 
so rendered by any such personnel in excess of twelve months, and (2) to any 
enlisted personnel of the Regular Army for each month of military service 
rendered by him after the date of enactment of this joint resolution, and after 
his total military service (rendered before or after such date) exceeds twelve 
months. [Italics supplied.] 
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In decision B-22250, dated January 10, 1942, 21 Comp. Gen. 654, 
it was stated : 

The term “military service” is used twice in that part of section 8 (a), supra, 
which extends the benefits of the section to personnel of the Regular Army. It 
is first used to refer to “each month of military service” of “enlisted personnel 
of the Regular Army” after the date of the enactment. There is no doubt that 
the military service thus contemplated by the Congress was service as an en- 
listed man of the Army, and that prior service in the Navy was not intended 
to be included in computing the 12 months’ “total military service” of an en- 
listed man of the Regular Army under the provisions of section 8 (a) of the 
Service Extension Act of 1941. * * * 

Prior service in the civilian Lighthouse Service of the Commerce 
Department by an enlisted member of the United States Coast Guard 
is not military service and may not legally be included with his service 
as an enlisted member of the Coast Guard for the purposes of section 
8 (a) of the Service Extension Act of 1941. Your first question is 
answered in the negative, 

Your second question is not entirely clear. If the pay and allow- 
ances of the enlisted man’s rating are less than the annual compensation 
and allowances received by him as a civilian employee of the former 
Lighthouse Service, section 7 of the act of August 5, 1939, saves to 
him the higher annual compensation and allowances which attached 
to his former civilian position. The compensation of the former 
civilian position in the Lighthouse Service at the time of change in 
status to that of an enlisted man in the Coast Guard then and there 
became static, fixed, and thereafter is not subject to variation. It is 
not understood upon what legal ground the $10 per month additional 
increase provided in section 8 (a) could form any part of the com- 
pensation saved to the enlisted man. As thus understood, your 
second question must necessarily be answered in the negative. 


(B-24234) 


COMPENSATION—DOUBLE—LEAVE PAYMENTS TO CIVILIAN EM- 
PLOYEES ON MILITARY DUTY—VOLUNTARY ENLISTEES 


A civilian employee who voluntarily enlists in the land or naval forces may not 
receive payment for accrued civilian annual leave concurrently with mili- 
tary or naval pay, even though the combined rate of such compensation and 
pay be less than the $2,000 per annum limitation specified in the dual com- 
pensatién statute of 1916, and no question regarding his leave rights will 
arise until he has complied with the terms and conditions of section 7 of 
the Service Extension Act of 1941 entitling him to restoration to his civilian 
position and he has been so restored. 


Acting Comptroller General Elliott to the Secretary of the Interior, March 


, 1942: 


I have your letter of February 27, 1942, as follows: 


Your ruling is respectfully requested whether an employee who voluntarily 
enlists in one of the branches of the armed forces for a term of years may be 
paid for any unused annual leave to his credit if the combined civilian and mili- 
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tary compensation does not exceed $2,000 per annum. Upon a review of the 
rulings of your office, the Department is led by inference to the thought that such 
leave might be paid. On the other hand, your ruling in 20 ©. G, 258 leaves 
doubt whether without statutory provision, it would be permissible to compensate 


a civilian employee for his leave even though the dual compensation statute may 
not prohibit it. 


The act of August 1, 1941, Public Law 202, 55 Stat. 616, provides as 
follows : 


That employees of the United States Government, its Territories, or possessions, 
or the District of Columbia (including employees of any corporation created 
under authority of an Act of Congress which is either wholly controlled or wholly 
owned by the United States Government, or any corporation, all the stock of 
which is owned or controlled by the United States Government, or any depart- 
ment, agency, or establishment thereof, whether or not the employees thereof 
are paid from funds appropriated by Congress), who have heretofore or who 
may hereafter be ordered to active duty with the military or naval forces of 
the United States shall be entitled to receive, in addition to their military pay, 
compensation in their civilian positions covering their accumulated or current 
accrued leave or to elect to have such leave remain to their credit until their 
return from active military or naval service. 


Section 7 of the act of August 18, 1941, Public Law 213, 55 Stat. 627, 
provides as follows: 


Any person who, subsequent to May 1, 1940, and prior to the termination of 
the authority conferred by section 2 of this joint resolution, shall have entered 
upon active military or naval service in the land or naval forces of the United 
States shall be entitled to all the reemployment benefits of section 8 of the Selec- 
tive Training and Service Act of 1940 to the same extent as in the case of persons 


inducted under said Act: * * * 

It has been held in the decisions of this office that employees who 
voluntarily enlist in the armed forces of the United States are not 
entitled to the benefits of the statute first above quoted, but that they 
are entitled to the benefits of the statute last above quoted. That is 
to say, such employees may not be paid for “their accumulated or 
current accrued leave” earned in their civilian positions which would 
extend beyond the time they voluntarily enlisted in the armed forces, 
but that employees who voluntarily enlist are entitled to the reemploy- 
ment benefits provided by the Selective Training and Service Act of 
1940, 54 Stat. 885, in the same manner as employees who were inducted 
or ordered into military or naval service. 21 Comp. Gen. 210; id. 403. 
In the last-cited decision it was held, in effect, that while employees 
who voluntarily enlist subsequent to May 1, 1940, may be carried in 
a nominal or conditional furlough or leave-without-pay status while 
they are in the military or naval service, no right to receive annual 
leave of absence with pay for any period extending beyond the date 
of enlistment arises by reason of said statute and that no question 
regarding leave rights will arise until the employee has complied with 
the terms and conditions of the statute entitling him to restoration 
to his civilian position and he has been restored to such position. 
This rule is applicable whether the combined rate of civilian com- 
pensation and pay for service in the military or naval service is more 
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or less than $2,000 per annum. That is to say, the rule is applicable 
irrespective of the dual compensation act of 1916. 

Accordingly, the question presented is answered in the negative. 

In connection with the matter presented, reference is made to Bill 
H, R. 6023, which passed the House of Representatives January 8, 
1942, and under which bill, if enacted into law, no distinction would 
be made between those who voluntarily enter the military or naval 
service and those who are ordered or inducted into either of said 
services. 


(B-24262) 


POSTAL EMPLOYEES—OVERTIME COMPENSATION ON DAY ON 
WHICH COMPENSATORY TIME IS GRANTED 


Special clerks, clerks, and laborers, in first- and second-class post offices, and 
carriers in the City Delivery Service may be scheduled for work on the 
same day they are granted compensatory time off from duty in lieu of 
work which was required on a preceding Saturday, and such time off may 
be included as a part of the regular 8-hour work day in determining the 
overtime compensation payable for work required on that day in addition 
to the 8 hours thus computed, but both compensatory time off and over- 
time compensation may not be allowed for the same period of the day. 


Acting Comptroller General Elliott to the Postmaster General, March 11, 1942: 
I have your undated letter, received here February 28, 1942, as 


follows: 


In Section 464, Postal Laws and Regulations, the law states: 

“In cases of emergency, or if the needs of the service require, and it is not 
practicable to employ en special clerks, clerks, and laborers, in first- 
and second-class post offices * * * can be required to work in excess of eight 
hours per day, and for back overtime service they shall be paid on the basis 
of the annual pay received by such employees.” 

In Section 924, the law states: 

“In cases of emergency, or if the needs of the service require, and it is not 
practicable to employ substitutes, * * * carriers in the City Delivery Serv- 
ice can be required to work in excess of eight hours per day, and for such 
overtime service they shall be paid on the basis of the annual pay received by 
such employees.” 

The Department has ruled that an employee must actually work eight hours 
before he can be allowed overtime pay. This ruling is set forth in Article 31, 
page 86, of the current Postal Guide, and reads as follows: 

“On a day when Saturday compensatory time is given, the number of hours 
of compensatory time plus the hours of service performed must not exceed 8 
hours. For example: If an employee has 5 hours of compensatory time due 
him, he must'not be worked more than 3 hours on the day compensatory time 
is granted, and his schedule, including 5 hours compensatory time and 3 hours 
work, must not exceed 8 within 10 hours.” 

A decision is requested as to whether on a day when an employee is being 
granted compensatory time he can be scheduled for more than eight hours and 
be paid overtime for service in excess of eight hours. While he would not be 
working during the period he is being granted compensatory time, he would be 
in a pay status. 


Sections 117 and 832, Title 39 U. S. Code, provide, in pertinent 
part, as follows: 


117. Hours of work for special clerks, clerks, and laborers in first and second 
class offices, and carriers in City Delivery Service; overtime pay. Special 
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clerks, clerks, and laborers, in the first- and second-class post offices and carriers 
in the City Delivery Service shall be required to work not more than eight 
hours a day. The eight hours of service shall not extend over a longer period 
than ten consecutive hours, and the schedules of duty of the employees shall be 
regulated accordingly. In cases of emergency, or if the needs of the service 
require, and it is not practicable to employ substitutes, special clerks, clerks, 
and laborers, in first- and second-class post offices and carriers in the City Deliv- 
ery Service can be required to work in excess of ejght hours per day, and for such 
overtime service they shall be paid on the basis of the annual pay received 
by such employees. * * 

832. Compensatory sd or overtime for Saturday or overtime work. When 
the needs of the service require supervisory employees, special clerks, clerks, 
laborers, watchmen, and messengers in first- and second-class post offices, and 
employees of the motor-vehicle and pneumatic-tube services, and carriers in 
the City Delivery Service and in the village delivery service, and employees 
of the Railway Mail Service, clerks at Division Headquarters of Post Office 
Tnspectors, employees of the Stamped Envelope Agency and employees of the 
mail equipment shops; cleaners, janitors, telephone operators, and elevator 
conductors, paid from appropriations of the First Assistant Postmaster Gen- 
eral; and all employees of the Custodial Service except charwomen and charmen 
and those working part time, to perform service on Saturday they shall be 
allowed compensatory time for such service on one day within five working days 
next succeeding the Saturday on which the excess service was performed; 
Provided, That employees who are granted compensatory time on Saturday for 
work performed the preceding Sunday or the preceding holiday shall be given 
the benefits of this section on one day within five working days following the 
Saturday when such compensatory time was granted: Provided further, That 
the Postmaster General may, if the exigencies of the service require it, authorize 
the payment of overtime for service on the last three Saturdays in the calendar 
year in lieu of compensatory time, except cleaners, janitors, telephone operators, 
and elevator conductors paid from the appropriation of the First Assistant Post- 
master General, and custodial employees who shall be given compensatory time 
in lieu of overtime pay within thirty days next succeeding: 


The portions of sections 464 and 924, Postal Laws and Regulations, 
1940, quoted in your letter, are derived from 39 U. 8. Code 117, supra. 

The statute first above quoted fixes the maximum length of the 
regular workday of the postal employees in question as 8 hours on 
any day, including Saturday, and provides for payment of overtime 
compensation for work required on any day, including Saturday, in 
excess of 8 hours. The statute last above quoted requires the granting 
of compensatory time off from duty for work performed on Saturdays. 
Hence, Saturday may be either a regular workday or nonworkday of 
an employee but, in either event, regular compensation is paid for 
Saturday or for the day granted off duty in lieu thereof. 

If an employee is required to work on a Saturday, either as a part 
of his regular tour of duty or in an emergency, he must be allowed 
a corresponding period of time off from duty on 1 day within the 5 
working days next succeeding, and he should receive his regular com- 
pensation for the time not worked. In other words, the statute itself 
grants regular compensation for Saturdays, or for the in lieu day off 
from duty, without requiring the employee to work. Therefore, the 
statutory provision for payment of overtime compensation for work 
actually performed in excess of 8 hours on any 1 day may not be 
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construed so as to deprive an employee of his right to regular com- 
pensation for Saturday or for the in lieu day off from duty which is 
granted him by law without requiring him to work. 

In applying the statutes authorizing payment of overtime compensa- 
tion for work required in excess of a regular tour of duty, either on a 
weekly basis or daily basis, this office has held consistently that time 
off from duty in a pay status authorized by law, such as for annual 
leave of absence, for holidays, or as compensatory time off with pay, 
must be regarded as a part of the regular tour of duty and overtime 
compensation is payable for work actually performed in addition to 
the regular tour of duty, including the time off therein for which regu- 
lar compensation is paid. 13 Comp. Gen. 295; id. 370; id. 444; 14 id. 
761; 16 id. 757; 18 id. 191; td. 575; 20 id. 555; decision of January 30, 
1942, B-23172, 21 id. 724. That rule is equally applicable in determin- 
ing the right to overtime compensation for extra work in excess of the 
regular 8-hour daily tour of duty of postal employees prescribed by 
law. 

On that basis the time off from duty with pay on a day administra- 
tively granted in lieu of work required on Saturday may be included as 
a part of the regular day of 8 hours of postal employees for the pur- 
pose of computing and paying overtime compensation for work re- 
quired on that day in excess of 8 hours. A postal employee of the 


class in question may be scheduled for work on the same day he is 
granted time off from duty in lieu of work required on Saturday, but 
both compensatory time off from duty and overtime compensation 
may not be allowed for the same period of the day. 10 Comp. Gen. 487: 
16 id. 248. The question presented is answered in the affirmative. 


(B-24235) 


COMPENSATION—WITHIN-GRADE PERIODIC AND MERITORIOUS 
PROMOTIONS 


Upon the transfer or reappointment of an employee from one Federal agency to 
another, whether in the same or different grade, it is within administrative 
discretion—but not mandatory—if funds are available, to fix his initial salary 
in the new position at such prescribed rate of the grade as will save to him the 
benefit of a within-grade salary advancement under the act of August 1, 1941, 
to which he previously had become entitled. 21 Comp. Gen. 791, amplified. 

Where employees were transferred or reappointed from one Federal agency to 
another at the same or reduced salaries, either in the same or different grades, 
during the period between October 1, 1941, when their first within-grade salary 
advancements under the act of August 1, 1941, became effective, and the date 
of actual payment of such increases, it is within administrative discretion— 
but not mandatory—if funds are available, to fix at this time their initial 
salaries, effective on the date of the transfer or reappointment, in the new 
positions at such prescribed rate of their grades as will save to them the 
benefits of the salary advancements. 21 Comp. Gen. 791, amplified. 


470350™—42—_56 
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Where an employee has been granted a periodic within-grade salary advance- 
ment under the act of August 1, 1941, as of the beginning of a particular quar- 
ter, his right to another such periodic salary advancement, other conditions 
being met, after 18 or 30 months’ service from that date is not affected by a 
meritorious salary advancement granted within such period pursuant to the 


act. 

A period of 18 or 30 months is not required to elapse between meritorious—as dis- 
tinguished from periodic—within-grade salary advancements under the act 
of August 1, 1941, but only one such meritorious advancement may be made 
within each of the 18 or 30-month periods applicable to periodic advancements. 


ate Comptroller General Elliott to the Chairman, War Production Board, 
arch 12, 1942: 


I am in receipt of letter dated February 20, 1942, from the Acting 
Director of Personnel, War Production Board, as follows: 


In connection with the application of the act of August 1, 1941 (Public Law 
200, 77th Congress), the opinion of the Comptroller General is requested as to 
the proper procedure under the following circumstances: 

1. An employee has received a salary advancement effective October 1, 1941, 
in accordance with the Mead-Ramspeck Act. On December 1, 1941, the employee 
transferred to another independent Goverfiment establishment. 

Question: Under the law and providing all other regulations have been com- 
plied with, is the hiring agency bound to pick up the employee at a rate of 
compensation which will include administrative promotion payments? 

2. An employee has received a salary advancement effective October 1, 1941, 
in accordance with the Mead-Ramspeck Act. In recognition of especially meri- 
torious services an additional increase has been granted effective November 1, 
1941, in accordance with section 7 (f) of the act. 

Question: In computing eligibility for subsequent promotion under the act, 
would the eighteen (18) or thirty (80) month period start to run from October 1, 
1941, or November 1, 1941? 


In decision of February 21, 1942, B-23577, 21 Comp. Gen. 791, a 
copy of which is enclosed, involving the transfer or reappointment of 
employees from one position to another ‘in the same Federal agency, 
it was held as follows (quoting from the syllabus) : 


The vested right of an employee to retain a periodic or meritorious within- 
. grade salary advancement granted pursuant to the act of August 1, 1941, main- 
tains only so long as he remains in the position in which the advancement was 
granted, but, upon the transfer, promotion, or reduction of an employee from one 
position to another with different duties and responsibilities, whether in the 
same or different grade, it is within administrative discretion under section 10 
of the Classification Act of 1923 to fix his initial salary in the new position at 
such prescribed rate of the grade as will save to him the benefit of a within- 
grade salary advancement to which he previously had become entitled. 

Where during the period of delay between the effective date—October 1, 1941— 
of the first periodic within-grade salary advancements under the act of August 1, 
1941, and the actual payment of such advancements, employees who were entitled 
to the advancements as of October 1, 1941, were transferred at the same or 
reduced salaries to other positions, either in the same or different grade, with 
different duties and responsibilities, it is within administrative discretion to fix 
at this time their initial salaries, effective on the date of the transfer, in the new 
positions at such prescribed rate of their grades as will save to them the benefits 
of the salary advancements to which they previously had become entitled. 


Also, the same rules are applicable upon transfer or reappointment 
from one Federal agency to another. Under these rules question 1 
is answered in the negative. That is to say, the matter is one of 
administrative discretion and subject to the availability of funds. 
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That portion of section 7 of the Classification Act which was added 
by section 2 of the act of August 1, 1941, Public Law 200, 55 Stat. 613, 
614, provides, in pertinent part, as follows: 

(b) All employees compensated on a per annum basis, and occupying perma- 
nent positions within the scope of the compensation schedules fixed by this act, 
who have not attained the maximum rate of compensation for the grade in 
which their positions are respectively allocated, shall be advanced in compensa- 
tion successively to the next higher rate within the grade at the beginning of 
the next quarter, following the completion of: (1) Each eighteen months of 
service if such employees are in grades in which the compensation increments 
are $60 or $100, or (2) each thirty months of service if such employees are in 


grades in which the compensation increments are $200 or $250, subject to the 
following conditions: 


(1) That no equivalent increase in compensation from any cause was received 


during such period, except increase made pursuant to subsection (f) of this 
section ; 


= + » * . + * 

(f) Within the limit of available appropriations, and in recognition of espe- 
cially meritorious services, the head of any department or agency is authorized 
to make additional within-grade compensation advancements, but any such addi- 
tional advancements shall not exceed one step and no employee shall be eligible 
for more than one additional advancement hereunder within each of the time 
periods specified in subsection (b). All actions under this subsection and the rea- 
sons therefor shall be reported to the Civil Service Commission. The Commission 
shall present an annual consolidated report to the Congress covering the num- 
bers and types of actions taken under this subsection. 

Under said provisions the periodic within-grade salary advance- 
ment based on longevity, efficiency rating, and certificate of service and 
conduct may be made effective only at the beginning of the quarter. 
The beginning of the quarter on which an employee attains eligibility 
for a periodic increase in compensation fixes the beginning of the 18 
or 30 months’ period through which he must serve before becoming 
eligible for another periodic increase. During each of these periods 
of 18 or 30 months an employee may be granted one additional 
meritorious promotion in his grade under the provisions of subsec- 
tion (f) of the quoted statute which is not to be regarded as an “equi- 
valent increase in compensation.” See the express exception to sub- 
section (b) (1) of the statute. See, also, answer to question num- 
bered 3, decision of February 21, 1942, B-23577, supra. 

Referring to question 2, the 18 or 30 months’ period started to run 
from October 1, 1941. Assuming all other conditions of the statute 
to have been met, the employee would be entitled to the next periodic 
increase in the grade on April 1, 1943, if the steps in his grade are $60 
or $100, and on April 1, 1944, if the steps in his grade are $200 or $250. 
The employee will be eligible for the next additional meritorious in- 
crease in his grade at any time on or after April 1, 1943, or April 1, 
1944, as the case may be. A period of 18 or 30 months is not required 
to elapse between meritorious promotions, but only one meritorious 
promotion may be made within each of the 18 or 30 months’ periods 
applicable to the automatic promotions, Question 2 is answered 
accordingly. 
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(B-23298) 


CONTRACTS—COST-PLUS—SUBCONTRACTS ON A COST-PLUS-A- 
PERCENTAGE-OF-COST BASIS 


A subcontract entered into on a cost-plus-a-percentage-of-cost basis by a War 
Department cost-plus-a-fixed-fee contractor is in contravention of the spirit 
and purpose of the act of July 2, 1940, providing that “the cost-plus-a-per- 
centage-of-cost system of contracting shall not be used under this section,” 
and such a sibcontract may not be regarded as creating any binding obliga- 
tion on the United States to reimburse the prime contractor for any payments 
made in accordance with its terms. 


Comptroller General Warren to the Secretary of War, March 13, 1942: 


I have your letter of January 21, 1942, transmitting for advance 
decision bureau voucher No. ORD-781, in the sum of $10,280.84, cover- 
ing reimbursement to Day & Zimmermann, Inc., a cost-plus-a-fixed-fee 
contractor, of amounts paid for gang loading equipment furnished 
under contract No. W-ORD-487, dated November 4, 1940. 

The contract provided for the furnishing of architectural and en- 
gineering services, including the designing of plans and specifications, 
technical supervision of plant construction, procurement of equipment, 
and operation of an ordnance plant near Burlington, Iowa. Article 
II-A provides, in part, as follows: 


1. The contractor shall, as an independent contractor and not as an agent of 
the Government, purchase or produce, including necessary engineering and de- 
signing, all machinery and the equipment therefor, jigs, fixtures, tools, gages 
(both working and inspection), and miscellaneous factory equipment necessary 
for a plant of the type and capacity described in article I-A of title I hereof (all 
of the above being sometimes hereinafter referred to as “Equipment”); shall 
supervise its installation; and shall do all other things necessary and incident to 
the engineering, designing, purchase or production and supervision of the in- 
stallation of the equipment of the plant. 


In addition to the fixed fee which the contractor was to be paid for 
its services thereunder, article V-A-1 of the contract provided that 
the contractor should be reimbursed for its actual expenditures, in- 
cluding, among others, the following: 


a. All labor, materials, tools, machinery, motor vehicles, office equipment and 
supplies, other equipment, other supplies, facilities, services, power, and fuel 
necessary for either temporary or permanent use for the benefit of the work, 
under titles II and IV including the training of personnel. All articles of mach- 
inery or equipment valued at $300 or less shall be classed as tools and shall be 
charged directly to the work. Title thereto shall thereupon pass to the Govern- 
ment. 

b. All subcontracts and contracts for technical services made in accordance 
with titles II and IV. 


Pursuant to the provisions of article II-A, supra, the contractor 
entered into an agreement dated September 29, 1941, with the Western 
Electro-Mechanical Co., Inc., hereinafter called the company, under 
which the company was to manufacture certain equipment, tools, and 
machinery to be installed in the ordnance plant, and the above-men- 
tioned bureau voucher covers reimbursement to the prime contractor 
for payments made to the company under said agreement. However, 
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it appears that doubt has arisen in the Finance Department with re- 
spect to the legality of the agreement between the prime contractor 
and the company, for the reason that in the opinion of the Finance 
Department the agreement provides for payment to the company on a 
cost-plus-a-percentage-of-cost basis contrary to section 1 of the act of 
July 2, 1940, Public No. 703, 54 Stat. 712, which act authorizes the 
Secretary of War to enter into various contracts for the purpose of 
strengthening the national defense. Section 1 thereof provides, in 
pertinent part, as follows: 


* * * Provided further, That the cost-plus-a-percentage-of-cost system of 
contracting shall not be used under this section; but this proviso shall not be 
construed to prohibit the use of the cost-plus-a-fixed fee form of contract when 
such use is deemed necessary by the Secretary of War. 


The pertinent terms of the agreement between the prime contractor 
and the company as well as the views of the Ordnance Department in 
the matter, are set forth in fourth indorsement of January 5, 1942, 
from the Chief of Ordnance to the Chief of Finance, which indorse- 
ment is as follows: 


1. In compliance with 1st indorsement, Office, Chief of Finance, dated Novem- 
ber 18, requesting remark on voucher in favor of Day and Zimmermann, Inc., 
Philadelphia, Pennsylvania, in the amount of -$10,280.84, there is presented here- 
with the opinion of the Ordnance Department with reference to both the legality 
of the subcontract, as questioned in paragraph 2 of basic communication, and 
the reimbursement claimed thereunder. 

2. It is the opinion of the Ordnance Department that the subcontract pro- 
cedure followed by Day & Zimmermann was within their legal rights considering 
both the inhibition stated in Public No. 708, 76th Congress, approved July 2, 1940, 
and the prime contract itself, and the following argument is presented in support 
of this opinion. 

3. You are, of course, aware of the pressing necessity of the Government for 
ordnance of all sorts, the very specialized nature of ordnance work itself, and, 
correlary thereto, the need for, and difficulty of obtaining prime and subcon- 
tractors with the technical experience, background and “know-how,” that is 
required for the construction, equipping and operation of ordnance plants and 
facilities therefor. 

Defense work of various sorts including that mentioned above was authorized 
by the Congress in Public No. 703, 76th Congress, approved July 2, 1940, and 
similar defense laws. The War Department, under authority of these laws, de- 
termined to harness our national productive capacity and to get expeditious 
action on these and other phases of the national defense work by securing all 
available contractors who are capable of acting immediately. These contractors 
required generally that they be given full freedom of operation so that they 
could make the best possible use of their organizational and managerial abilities, 
and of their contacts with others who are capable of assisting in a subordinate 
and auxiliary way. In the negotiation of contracts, therefore, the prime con- 
tractors were considered by the negotiators as independent contractors and so 
designated in many contracts; this for the further reason that Congress, the 
War Department and the country look to these contractors for immediate results, 
and it was thought best that they be not hampered in their defense contract 
activities by inhibitions and prohibitory statutes enacted to limit certain action 
by Government agencies. This is not to say that the limitations in the defense 
acts, and in the contracts themselves were not to be observed, when applicable, 
by the various parties to such contracts. But, consistent with the required scope 
of action that must of necessity be given to these prime and subcontractors in 
order to carry out their defense activities, there should not be applied inhibitions 
against them unless such restrictions have been specifically enacted by the 
Congress or placed in the contracts with reference to these parties. 








860 DECISIONS OF THE COMPTROLLER GENERAL 


It is in respect to the application of such an inhibition that the following 
case, illustrative of others, is presented: 

Day & Zimmerman, Inc., prime contractors with Ordnance under Contract 
No. W-ORD-487, made a subcontract with Western Electro Mechanical Com- 
pany wherein it was provided that Western Electro would 
ena acne oe tools, equipment, and machinery as the prime contractor 

rected, 

(b) Process, change, alter, and assemble equipment manufactured under 
(a) above, 

(c) Rent a loft to provide additional space at a rental rate not in excess of 
$100 per month and provide the necessary lights, and other facilities during 
the rental period, 

(d) Provide office facilities, drafting tables, lights, to such of the prime 
contractor’s employees as the division manager of the California unit may 
designate, 

(e) Provide shop facilities, including use of machinery to such of the con- 


tractor’s employees as are designated by the division manager of the California 
unit. 


* a ” * * * * 


(g) Provide the services of Mr. W. W. Scherer to expedite and supervise 
the work being done for the contractor in shops other than in the Mechanical 
Company’s shops. 

In consideration, Day & Zimmerman agreed to pay to Western Blectro, “as 
full compensation and payment,” the following: 

For work under (a) and (b): The cost of all labor (computed at current 
union rates) times 2.75, plus the cost of all materials and purchases times 1.10. 

For work under (c): The actual cost of the rental of the loft plus 1.10 
times other incidental expenses in connection with the rental. 

For word under (d): At the rate of $0.50 per hour for each of the contractor’s 
employees using the facilities. 

For work under (e): $1.00 per hour for each of the contractor’s employees 
using the facilities. 

For work under (g): $300.00 per month. 

It is not amiss to say as an aside that Western Electro, and many other 
specialized manufacturers of machines, machine tools, jigs, dies, and the like 
are greatly affected by the fluctuating costs of labor and materials common 
to a wartime economy. As a result, these manufacturers refuse to set a 
fixed price on those services which are susceptible to abnormal variation. The 
prime contractors are, therefore, put in the position of having to agree to the 
terms offered by subcontractors, or alternatively to seek others in what might 
be termed a “demand market” where very few capable manufacturers, if any, 
are available, and thus, through delay, sacrifice the objective expediency of the 
national defense program. 

To get back to the main point, a question then came up as to the right of 
reimbursement of the prime contractor for payments made by him to the sub- 
contractor, with reference to work under (a), (b), and (c) of the Western 
Hlectro contract, in view of the inhibition in Public No. 708, 76th Congress, 
approved July 2, 1940, wherein it was provided “that the cost-plus-a-percentage- 
of-cost-system of contracting shall not be used under this section.” 

On presentation of the question to the Ordnance Department, the matter was 
duly considered and the opinion was reached that the inhibition in Public 
No. 708 restricts only the Government since section I thereof specifically 
states: 

“* * © The Secretary of War is authorized, out of the moneys appro- 
priated for the War Department for national-defense purposes for the fiscal 
year ending June 30, 1941 * * *, (3) to enter into such contracts (for con- 
struction, development of plants, etc.) * * *, and to amend or supplement 
such existing contracts, as he may deem necessary to carry out the purposes 
specified in this section: 


o * * * * * * 


“Provided further, That the cost-plus-a-percentage-of-cost system of contract- 
ing shall not be used under this section; but this proviso shall not be con- 
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strued to prohibit the use of the cost-plus-a-fixed-fee form of contract when 
such use is deemed necessary by the Secretary of War.” (Parenthetical state- 
ment furnished.) 

It is the view of this Department that the language of the section is clear 
and unambiguous and that construction to broaden the scope of the inhibition 
is not necessary or allowable if the words are given their literal, generally 
understood, meaning. The rule, as generally stated, is that the province of 
construction lies in the domain of ambiguity, and that such words are to be 
taken and understood in their plain, ordinary and popular senses. 

If this be admitted then this section by specifically authorizing the making of 
contracts by the Secretary of War, and subjecting him to the inhibition therein, 
being without reference to the second party prime contractor or third party 
subcontractor seemingly would not inhibit contracts between the latter two 
parties for the reason that there is no privity of contract between the Govern- 
ment and the third party subcontractor bringing the subcontractor into the 
class covered by the inhibition, unless it can be said that the prime contractor, 
under whom the subcontract was made, is acting as the Government, and this 
view is not warranted since it is specifically stated that the contractor is an 
independent contractor in paragraph 3 of the prime contract preamble in 
language as follows: 

“* * * The Government desires also to have the Contractor, as an inde- 
pendent contractor and not as an agent of the Government, design and procure 
manufacturing and service equipment for, and supervise the installation thereof 
in the plant to be constructed under a separate construction contract * * 
(Italics supplied.) 


and in title II, article IT-A-1 as follows: 


“The contractor shall, as an independent contractor and not as an agent of 
the Government, purchase or produce, including necessary engineering and 
designing, all machinery and the equipment therefor * * *; shall supervise 
its installation; and shall do all other things necessary and incident to the 
engineering, designing, purchase, or production and supervision of the installation 
of the equipment of the plant.” 

The Supreme Court of the United States upheld this view that the prime 
contractor is not an ree of the Government in two cases, Alabama v. King 
and Boozer, et al., 314 U. 1, and Curry v. United States, 314 U. S. 14, both 
decided on November 10, 0a. In discussing the status of the cost-plus-a-fixed- 
fee contractor, the Court said: 

“* * * however extensively the Government may have reserved the right 
to restrict or control the action of the contractors in other respects, neither the 
reservation nor the exercise of that power gave to the contractors the status of 
agents of the Government to enter into contracts or to pledge its credit. * * *” 
(Alabama v. King and Boozer, et al., cited supra). 

“* * * the contractors, in purchasing and bringing the building material 
into the State and in appropriating it to their contract with the Government, 
were not agents or instrumentalities of the Government: * * *” (Curry v. 
United States, cited supra). 

In substantiation of the point that the prime contractor does not serve as a 
conduit of privity between the Government and the third party subcontractor, 
see decision of the Comptroller General of the United States, B-18337, dated July 
10, 1941, where in answer to a letter from a subcontractor under a Government 
prime contractor, and with reference to the former’s rights against the Govern- 
ment, it was said: 

“The contract referred to in your letter was not entered into between your 
company and the Government and, therefore, there is no privity of contract 
between your company and the Government. Consequently, since any claim you 
may have by reason of the alleged error in bid is not against the Government, 
there is no action required by this office in the matter. Your claim appears 
to be against the prime contractor and not the United States.” [Italics supplied.] 

It appears, therefore, that the act of July 2, 1940, imposing an inhibition upon 
the Secretary of War on the making of contracts imposes no like inhibition on 
the second party prime contractor in making its contracts with a third party prime 
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contractor since there is no agency of the prime contractor to the Government, 
and no privity of the Government with the subcontractors. 

To summarize: 

a. The inhibition in the act of July 2, 1940, supra, is an inhibition on the 
aT of War (the Government) making a cost-plus-a-percentage-of-cost 
contract. 

b. The Secretary of War has not made such a contract, the prime one in case 
being on a cost-plus-a-fixed-fee basis. 

c. The inhibition in the act of July 2, 1940, supra, is not an inhibition on a 
Government prime contractor restricting him in making a cost-plus-a-percentage- 
of-cost contract with a subcontractor since: 

1. He is not covered by the act itself, 

2. He is an independent contractor, and 

3. He is not an agent or instrumentality of the Government. 

d. The subcontractor can make a cost-plus-percentage-of-cost contract with 
the prime contractor since: 

1. He is dealing with an independent contractor and not dealing directly with 
the Government, 

2. He has been held to be not in privity with the Government for the purpose 
of making claim thereon, and, therefore, 

8. He is not in privity with the Government so as to be restricted by the inhibi- 
tion covering its contractual relations with the prime contractor. 

From the viewpoint of reimbursement, attention is called to the fact that the 
prime contract, W-ORD-487, provides in article V-A that— 

“J. The contractor shall be reimbursed in the manner hereinafter described 
for such of its actual expenditures in the performance of the work under titles II 
and IV as may be approved or ratified by the contracting officer and as are 
included in the following items: 








“b. All subcontracts and contracts for technical services made in accordance 
with titles II and IV.” [Italics supplied.] 

Here the prime contractor has made actual expenditures to cover items for 
which it was liable under its subcontract with a third party. Among the items 
in this subcontract is labor (article I, (a) and (b)) which item is, according 
to letter of November 19, 1940, subcontractor to prime contractor, inclusive of shop 
facilities, use of tools, and plant overhead. The cost of this item is set at cost 
at union rates times a factor of 2.75. Another item is rental of loft (article I 
(c)), the cost of which is actual rental plus 1.10 times other incidental expenses, 
which expenses include lights, and presumably water, heat, maintenance, and 
like charges. 

Such methods of measuring costs have been upheld in the following instances: 

In Comptroller General’s decision, B~16549, dated May 29, 1941, (Colt Patent 
Fire Arms Co.) overhead at a percentage of direct labor costs was allowed. 
Article II (g) of Colt contract, W-ORD-466, provides: 

“There shall be added to all direct labor costs for which reimbursement is 
authorized by the provisions of item (d) of this section 1 of article II, a sum 
equal to the amount of ninety-five percent (95%) of such direct labor costs; 
and there shall be added to all direct labor costs for which reimbursement is 
authorized by the provisions of item (e) of this section 1 of article Il, a sum 
equal to the one hundred twenty percent (120%) of such direct labor costs. The 
said added sums are those determined in advance by the contracting officer to 
represent the proper proportionate share of all of the contractor’s overhead 
applicable to the performance of this contract and which do not include items 
of cost for which direct reimbursement is provided in this article II.” (Italics 
supplied. ) 

With reference to evidence proposed to be furnished by the contractor, it was 
said by the Comptroller General : 

“The evidence proposed to be submitted by the contractor in support of work 
performed on shop order is in general satisfactory to this office. That is to say, 
the contractor will submit an invoice identifying the shop order, and claiming 
thereon material taken from stores at inventory prices, all direct labor at actual 
pay roll costs, together with overhead at the percentage of direct labor costs 
as provided by the contract. * * *” (Italics supplied.) 

In Comptroller General’s decision, B-16954, dated June 10, 1941 (Humble Oil 
Co.) discussing payments by the prime contractor to its employees, and sched- 
ules of distribution of such charges, it was said: 
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“* * * However, no information has been furnished as to the basis for 
charging the items of pay roll burden and employees’ welfare expense proposed 
to be added to such schedules; but if those items represent actual cost of the 
contractor in a determinable percentage of pay roll costs, such charges will not 
be questioned if the amount and payment thereof is verified by the War Depart- 
ment auditor and an explanation of the basis of the charges is furnished.” 
(Italics supplied.) 


Admittediy, he instant case involves a subcontractor under a cost-plus-a- 
fixed-fee prime contractor while the decision above cited covered the prime 
contractor directly, but the principle of allowing a particular cost factor to be 
determined on a percentage basis is the same in all cases. 

4. Thus it appears to this Department, in view of the premises, that the sub- 
contract in question is allowable as a contract since it is not subject to the 
inhibition, and that the expenses incurred in the performance of the subcontract, 
and which have actually been paid by the prime contractor are items of expense 
for which he is entitled to reimbursement by the Government, but since difficulties 
in respect to reimbursement have come up, the foregoing is presented as the 
remark requested by the Chief of Finance. 

5. In view of the critical need for the machine tools, equipment, and the like, 
contracted for in the instant case, and of the fact that the contracting parties 
concerned are unwilling to proceed on the contract in case until there has been 
a clarification of the entire matter, your expeditious consideration of the prob- 
lem, and disposition of the same by submission to the Comptroller General, is 
respectfully recommended and requested. 

While careful consideration has been given to the views of the Ord- 
nance Department with respect to the legality of subcontracts entered 
into by a prime contractor on a cost-plus-a-percentage-of-cost basis, 
I am constrained to hold that such type of subcontracts are in contra- 
vention of the spirit and purpose of the act of July 2, 1940, providing 
that “the cost-plus-a-percentage-of-cost system of contracting shall 
not be used under this section.” It is evident that the prohibition 
against this form of contracting could be substantially evaded and the 
purposes thereof defeated were it not applied to the performance of 
that part of the contract work sublet by the prime contractor to others. 
In apparent recognition of this possibility, regulations have been is- 
sued by your Department wherein the officials thereof have been in- 
structed to refuse “to give their approval to subcontracts proposed to 
be entered into upon a cost-plus-a-percentage-of-cost-basis.” See 
Supplement No, 6 to the Manual for the Construction Division, Book 
IV, Part II, dated October 15, 1941, and Construction Division letters 
Nos. 340, 350, and 478. 

Therefore, since the agreement of September 29, 1941, between the 
prime contractor and the Western Electro-Mechanical Co., Inc., pro- 
vides for payment to the company on a cost-plus-a-percentage-of-cost 
basis, such agreement may not be regarded as creating any binding 
obligation on the United States to reimburse the prime contractor for 
any payments made to the company in accordance with itsterms. Ac- 
cordingly, on the present record, I am unable to authorize the proposed 
payment. 

The voucher and supporting papers are returned herewith, 
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(B-20670) 


CONTRACTS—DELIVERIES—OBLIGATION OF APPROPRIATIONS PRIOR 
TO FISCAL YEAR FOR WHICH MADE 


While the Post Office Department may contract for the purchase of coal for an 
ensuing fiscal year contingent upon the enactment of the fiscal year appro- 
priation providing funds therefor, deliveries under such contracts may be 
accepted prior to the beginning of that fiscal year only if made after the 
funds have been appropriated, and, inasmuch as payment may not be made 
for such deliveries unti] after the beginning of the fiscal year for which the 
appropriation is made, both the purchase and transportation contracts, if 
there be separate transportation contracts, should contain suitable protec- 
tive provisions regarding these matters of time of delivery and payment. 

Where contracts for coal have been made by the Post Office Department in one 
fiscal year for supplying its needs for the ensuing fiscal year, the cost of 
freight and drayage under contracts separate from the purchase contracts is 
properly chargeable to the applicable appropriation for the ensuing fiscal year, 
even though the services be rendered during the prior fiscal year. 16 Comp. 
Gen. 843, distinguished. 




















Comptroller General Warren to the Postmaster General, March 14, 1942: 
I have your letter of February 21, 1942, as follows: 


Reference is made to decision of October 18, 1941 (B—20670), in response to 
a communication addressed to you by this Department on September 20, 1941, 
concerning the negotiation of contracts for coal used in the heating of Govern- 
ment post office buildings. The following is an excerpt of the letter of 
September 20: 

“Your decision is requested whether there would be any objection from an 
accounting standpoint to the consummation of contracts contemplating deliv- 
eries of coal during the months of May and June—all costs, including the price 
of the coal, freight, and drayage, to be paid from the appropriation for the 
fiscal year in which the coal is to be used. In this connection your attention 
is invited to the opinion of Comptroller Warwick, addressed to the Secretary 
of the Treasury under date of June 28, 1921, also 27 Comp. Dec. 879.” 

In the decision of October 18, it was stated in part: 

“There would appear no objection to the award of contracts for coal for an 
ensuing fiscal year at any time after the act making an appropriation for that 
year and for that purpose had been enacted, provided, however, that in the 
absence of a specific provision in the appropriation act so providing no pay- 
ment may be made under such contracts until the new fiscal year begins even 
though delivery may be made prior thereto. In this connection see my decision 
to you of June 10, 1941, 20 Comp. Gen. 868. As indicated in that decision, it 
would appear to be advisable to incorporate in any such contracts which call 
for delivery prior to the beginning of the fiscal year a provision apprising the 
contractor of the fact that payments under the contract may not be made 
until after the beginning of the new fiscal year.” (Italics supplied.) 

The Department contemplates in advertising for bids for coal for the heating 
season 1942-43 to ask for deliveries insofar as possible during the months of 
May and June of the current year (1942), with the provision that payment 
will not be made until subsequent to July 1, 1942, and contingent upon the 
authorization by the Congress of the necessary appropriation. 

It is contemplated further withholding payments for the freight and drayage 
of this coal, which are expenses incident to delivery, until after July 1, believ- 
ing that this would be within the construction of the word “delivery” as used 
in the paragraph of the decision heretofore referred to. 

It will be appreciated if the Department may be advised as to whether its 
interpretation of the decision of October 18, last, is correct, also if prompt 
response could be made inasmuch as it is desired to advertise for bids as 
early as practicable. 


As you were advised in my decision of October 18, 1941, “the 
United States may not be committed by contract or otherwise to 
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receive and pay for coal for the use of your Department unless and 
until the Congress has enacted an appropriation providing funds 
with which to make the payment.” However, as further stated in 
that decision, “there would be no objection, from an accounting 
standpoint, to the award of a conditional contract for that purpose— 
that is, a contract which specifically provides by its terms that the 
Government’s liability thereunder is contingent upon the future 
availability of appropriated moneys with which to make payment 
for the coal.” 

It is not to be understood from this last quoted statement that 
actual deliveries of coal may be made and accepted under such a 
contract prior to the date of enactment of an appropriation act pro- 
viding funds for that purpose. If deliveries were made prior to 
that time, the contention might be successfully advanced that in ac- 
cepting the coal the Government became obligated to pay the reason- 
able value thereof, and that such obligation exists independently of 
the contract and is unaffected by any restrictive terms or conditions 
contained therein. As stated in my decision of October 18, 1941, 
“the United States may not be committed by contract or otherwise 
to receive and pay for coal for the use of your Department unless 
and until the Congress has enacted an appropriation providing 
funds with which to make the payment.” (Italics supplied.) In 
other words, although the administrative task of soliciting bids and 
awarding conditional contracts for coal for the ensuing fiscal year 
may be completed prior to enactment of the necessary appropriation 
act, such contracts by their terms may not become operative—and 
accordingly, deliveries may not be accepted thereunder—until the 
involved appropriation has in fact been made. 

It is understood from your present letter that you intend to 
incorporate in any contracts for coal which may be awarded prior ‘to 
the time when funds with which to procure coal for your Depart- 
ment for any given fiscal year have been made available, specific 
provisions to the effect that (1) the Government’s liability there- 
under is contingent upon the authorization by the Congress of a 
sufficient appropriation with which to make payment in accordance 
with the terms of the contract and (2) that such payment would not 
be made until after June 30, 1942. It is suggested that it be made 
clear, also, by the terms of said contracts that no deliveries there- 
under are to be made unless and until the appropriation act pro- 
viding the necessary funds has been enacted into law. These pro- 
visions would appear sufficient to protect the interests of the United 
States and meet the requirements as outlined in my decision of 
October 18, 1941. Of course, since the Treasury and Post Office 
Department Appropriation Act, 1943, has already been enacted into 
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law (Public Law 495, 77th Cong., approved March 10, 1942, 56 
Stat. 150), and funds are therein provided with which to purchase 
coal for the Post Office Department for the fiscal year 1943, it will 
be unnecessary, so far as contracts for that year are concerned, to 
provide therein that the Government’s liability is contingent upon 
the appropriation of funds or that no deliveries shall be made until 
such funds shall have been provided. 

It appears from the next to the last paragraph of your letter that 
contracts for freight and drayage of coal are entered into separately 
from the coal purchase contracts—in other words, that purchases are 
made f.o.b. mine rather than f.o.b. destination. Of course, coal pro- 
curement bids should be invited on a basis which will assure to the 
United States the most advantageous delivered price; and if that 
result can be achieved by purchasing coal on a delivered basis, there 
would be no need for the award of separate contracts for freight 
and drayage. However, in cases where bids are solicited on both an 
f.o.b. mine and an f.o.b. destination basis and it proves advantageous 
to make the purchases f.o.b. mine, or where it is administratively de- 
termined, as a result of experience, that it is in the interest of the 
United States (due to local conditions, etc.) to solicit bids for coal 
for offices in a given locality on an f.0.b. mine basis only, then the cost 
of freight and drayage, like the cost of the coal, would appear prop- 
erly for regarding as expenses chargeable to the appropriation for 
the ensuing fiscal year because the service is concerned with and is 
performed with specific reference to the next fiscal year needs. Ac- 
cordingly, the delivery contracts, also, should contain protective pro- 
visions similar to those which are to appear in the contracts for the 
coal—as outlined above and in my decision of October 18, 1941. 

The conclusion that the transportation costs in connection with 
f.o.b. mine purchases are properly chargeable to the appropriation for 
the following fiscal year is not to be regarded as a modification of the 
established rule, as set forth in 16 Comp. Gen. 843, 844, that “where 
supplies are purchased f.0.b. place of manufacture, and transportation 
is not ordered or accomplished until the following fiscal year, the 
transportation costs are not chargeable to the appropriation for the 
fiscal year in which the supplies were purchased, but to the appropria- 
tion for the fiscal year in which the transportation was performed— 
the contract of transportation being separate from the contract of 
purchase.” That rule relates to and is applicable in situations where 
transportation contracts are entered into and performed in a fiscal 
year subsequent to the fiscal year in which the supplies are purchased, 
and it is sought to charge the appropriation for a prior fiscal year 
already ended on the theory that the transaction is merely an incident 
of the earlier purchase contract; however, it is not applicable to a 
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situation where both the purchase contract and the transportation 
contract are made near the close of one fiscal year, but with particu- 
lar reference to an ensuing fiscal year. Although the proposed pur- 
chase contracts and transportation contracts here involved would 
constitute distinct undertakings, and, therefore, the appropriation to 
be charged would be for determining by considering each contract 
separately and on its own merits; nevertheless, when so considered, 
the conclusion appears to be required that both the purchase price 
and the transportation expenses would be directly concerned with 
ensuing fiscal year activities and needs and, therefore, properly are 
chargeable to appropriations for that year. 


(B-24227) 


LOSSES OF PERSONAL PROPERTY BY NAVY PERSONNEL IN MARINE 
DISASTERS—CIVILIAN CLOTHING 


The act of October 6, 1917, providing for the reimbursement of Navy person- 
nel for certain losses of personal property in marine disasters, etc., does 
not authorize reimbursement for civilian clothes lost in a marine disaster 
by a Navy enlisted man en route to duty in a foreign country, even though 
he was required by his orders to have both uniform and civilian clothes 
while performing the assigned duty. 


Assistant Comptroller General Elliott to the Secretary of the Navy, March 


There has been considered your letter dated February 27, 1942, 
requesting a decision as to the right of Howard William Babcock, 
638 02 59, yeoman, second class, V-6, United States Naval Reserve, 
to reimbursement for civilian clothes which were lost by him in a 
“marine disaster.” There was forwarded with your request a letter 
dated February 21, 1942, from the Bureau of Navigation, as follows: 


Subject: Babcock, Howard William, 638 02 59, Y2c, V-6, U. S. N. R. Claim 
for reimbursement for civilian clothing lost because of shipwreck on Janu- 
ary 18, 1942, while en route to duty in England. 

Enclosure: (A) Certified copy of orders dated January 12, 1942. 


1, It is requested that an advance decision be obtained from the Comptroller 
General as to the legality of reimbursement of the above-named man under the 
oat . October 6, 1917, 40 Stat. [389] for civilian clothes lost in a “Marine 

saster.” 

2. Your attention is invited to the certified copy of orders attached which 
specifically required Babcock to have civilian clothes while on duty in England. 

3. In view of the fact that reimbursement for articles of personal property 
under the Act of October 6, 1917, is limited to those articles “as are required 
by the United States Naval Regulations and in force at the time of loss,” it 
might well be considered that under Article 90, U. S. Navy Regulations (1920), 
the man in obeying his orders was required by Navy Regulations to have civilian 
clothing. Also, since in 2 Comp. Dec. 150, which was cited in decision of the 
Assistant Comptroller General, B-20612 of November 19, 1941, it was stated— 

“A strict construction of the statute might limit the allowance to articles 
specifically required in the volume known as ‘Navy Regulations’; but the mani- 
fest purpose of Congress being to reimburse the officers and seamen for the 
loss of clothing required by the rules and regulations of the Navy, the state- 
ment of Admiral Ramsay, transmitted by the Secretary of the Navy, giving 
the number and character of articles required by the Regulations, must be 
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treated as the best evidence of what was required by the United States Naval 
Regulations referred to in the Act.” 

4. This decision is requested because it is thought that reimbursement under 
the Act of October 6, 1917, may be properly made in those cases where men are 
assigned to duty during war time in a foreign country (not to duty on board 
a ship of the Navy) and the wearing of civilian clothing is required either (1) 
specifically by the orders detailing the man to such duty, or (2) by “Naval 
Regulations.” 


Orders dated January 12, 1942, addressed to the enlisted man from 
the Commanding Officer, Receiving Station, Navy Yard, Washing- 
ton, D. C., are as follows: 


Reference: (a) BuNav Ltr. (R. 8S. T. R.) Nav. 68 JJL/MM if 1-10-42. 

1. Upon receipt of these orders and when directed by proper authority you 
will proceed to New York, N. Y., on or about 14 January, 1942, to arrive that 
port that date and take passage via a vessel sailing from New York, N. Y., 
on or about 15 January, 1942, to further proceed and report to the U. S. 
Naval Attaché, American Embassy, London, England, for duty. 

2. Transportation and subsistence from Washington, D. C., to New York, 
N. ¥., is furnished herewith. The Bureau of Navigation will arrange and 
furnish transportation from New York, N. Y. to the port of entry in the 
United Kingdom. You will defray expenses from the Port of Entry in the 
United Kingdom to London, England, subject to reimbursement by the 
Government. 

3. Your records and accounts will be forwarded to the U. S. Naval Attaché, 
London, England, in the custody of Babcock, H. W., Y2c, V6, U. S. N. R. 

4. The Bureau authorizes payment of $4.00 per diem in the absence of quar- 
ters and messing facilities for you while on duty in the United Kingdom. 
(Executive Order No. 8759 approved May 24, 1941, and ALNAV 58-1941). 

5. You will be prepared to land in uniform in order to facilitate the entry 
and landing of personal effects and government property. 

6. You will be required to have both uniform and civilian clothes while on 
duty in England. 

7. Men assigned to duty with the U. S. Naval Attaché, London, will not be 
allowed to have their dependents accompany them. 


The act of October 6, 1917, 40 Stat. 389, 390 (34 U. S. Code 981), 
in providing for payment of certain losses of personal property of 
naval personnel as therein described contains the following proviso: 

* * * That the liability of the Government under this Act shall be limited 
to such articles of personal property as are required by the United States Naval 
Regulations and in force at the time of loss or destruction for such officers, 
petty officers, seamen, or others engaged in the public service in the line of 
SG RF 
The same provision was contained in the act of March 2, 1895, 28 
Stat. 962, 963, which was repealed by the 1917 act. The former act 
was considered by the Comptroller of the Treasury soon after its 
enactment and it was held that reimbursement was authorized for 
only “such articles of personal property as are required by the 
United States Naval Regulations” and civilian clothes that an officer 
was permited to have in his possession were not within the statute. 
See 1 Comp. Dec. 441; 2 id. 150. In the latter decision it was 
stated that the purpose of the Congress in enacting the legislation 
was “to reimburse officers and seamen for the loss of clothing re- 
quired by the rules and regulations of the Navy” and in that case, 
due to the unavailability of specific regulations, a statement by the 
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officer giving the nwmber and articles required by the regulations 
was accepted as showing what was required by the United States 
Naval Regulations referred to in the act. Reimbursement was au- 
thorized for only those articles required by the Naval regulations. 
This construction of the statute had been in existence for over twenty 
years when the 1917 act was enacted and the reenactment of the same 
language requires the same construction. 

The present case is that of an enlisted man whose orders provide 
that he will be required to have both uniform and civilian clothes while 
performing the duty assigned, and the question presented is whether 
in view of this requirement, reimbursement is authorized under the 
1917 act for such civilian clothes as were lost in a “marine disaster.” 
None of.the circumstances under which the loss occurred have been 
disclosed. 

Paragraph 1-7, Uniform Regulations, United States Navy, 1941, 
provides: 

(a) Enlisted men shall not be allowed to have civilian clothing in their 
possession on board ship. Enlisted men may be permitted to wear civilian 
clothes when on leave or liberty in United States ports, but they shall not wear 
civilian clothing ashore in a foreign port, except where the laws prohibit the 
wearing of foreign uniforms. (Foreign uniforms are not allowed to be worn 
in Switzerland unless prior authority has been obtained through diplomatic 


channels.) 
* * > Oe * . 


(c) When on duty, or when ashore in a foreign port, enlisted men of the 
Navy or Marine Corps shall wear the prescribed uniform, whether serving on 
shore or afloat. 

These regulations not only do not require the enlisted man to have 
civilian clothes in his possession but the wearing of such clothes, 
excepted as. provided therein, is prohibited. 

The assumption apparently is that if the regulations provide that 
officers and enlisted men shall have civilian clothes that would 
authorize reimbursement under the act. The regulations have not, to 
this time, prescribed civilian clothing for personnel of the Navy. It 
is not believed that the regulations could prescribe civilian clothes. 
The reference in the act to “such articles of personal property as are 
required by the United States Naval Regulations” was designed 
to limit reimbursement to uniforms and equipment required by Navy 
regulations to be possessed by naval personnel. There is a distinction 
between what is reimbursable under the law, and what may be required 
of individual officers or enlisted men in the matter of civilian clothing 
for use in connection with particular duties to which they may be 
assigned. It was not the intention of the act to authorize reimburse- 
ment for civilian clothing and the provision quoted was for the pur- 
pose of negativing such an allowance. 

Accordingly, you are advised ‘that there is no authority to make 
reimbursement under the act of October 6, 1917, for civilian clothing. 
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(B-23793) 


PAY—RETIRED—NAVY OFFICERS—EFFECT OF SUBSEQUENT 
STATUTORY INCREASES 


A Navy officer who was promoted to the grade of captain and retired on June 
1, 1989, under section 12 (f) of the act of June 23, 1938, with the retired 
pay of the grade from which promoted is not entitled, by reason of the 
act of October 14, 1940, authorizing retired pay of officers retired under said 
section 12 (f) to be computed on the basis of the grade to which promoted, 
to the retired pay of the higher grade either before or after the date of the 
later act, even though he performed active duty before and after such date. 


sn Someieeion General Elliott to the Secretary of the Navy, March 


‘ 


There has been received your letter of February 11, 1942, with 
enclosures, as follows: 


There is forwarded herewith for your consideration a letter from the Dis- 
bursing Officer, Navy Yard, Puget Sound, Washington, dated January 24, 1942, 
with accompanying correspondence, wherein your decision is requested as to 
the correct rate of retired pay to which Captain Percy Kent Robottom, U. 8. 
Navy, Retired, is entitled under the conditions stated in the enclosure. 

Section 12 (f) of the Act approved June 3 [23], 1938 (52 Stat. 949), as amended 
by the Act of October 14, 1940 (54 Stat. 1174; 34 U. S. C., 1940 ed., sec. 404 (f)), 
provides : 

“Captains, commanders, and lieutenant commanders promoted to those grades 
by reason of adjudgment as fitted for promotion but not recommended by the 
report of a selection board, as approved by the President, for retention on the 
active list shall be retired on the date they are so promoted with the retired pay 
of the grade to which so promoted computed as provided in subsection (b) of 
this section: Provided, That such officers shall not be retired earlier than six 
months after the date of approval by the President of the report of the selection 
board in which they were adjudged fitted for promotion.” 

It is assumed that your decision on the question presented by the disbursing 
officer in this case will cover the point as to whether the provisions of Section 
12 (f), supra, are applicable to officers retired prior to October 14, 1940, the date 
of the amendatory Act, or only to officers retired on and after that date. 

Your further decision is requested as to whether officers retired under Section 
12 (f) of the Act of June 23, 1938, supra, are entitled to the increased pay author- 
ized by the amendatory Act of October 14, 1940, effective from that date. 


It appears that Percy K. Robottom was promoted to the grade of 
captain by reason of adjudgment as fitted for promotion and not 
having been recommended for retention on the active list by the report 
of a selection board approved by the President on November 30, 1938, 
the officer was transferred to the retired list effective June 1, 1939, in 
accordance with section 12 (f) of the act of June 23, 1938, 52 Stat. 949, 
950, 34 U. S. C, 404 (f), and the act of April 23, 1930, 46 Stat. 253. 
Captain Robottom subsequently served on active duty from July 1, 
1940, to October 31, 1941. 

Prior to the amendment of section 12 (f) of the act of June 23, 1938, 
by the act of October 14, 1940, 54 Stat 1174, it was provided that such 
officers “shall be retired on the day they are so promoted with the 
retired pay of the grade from which so promoted.” The amendment 
of October 14, 1940, changed the word “from” to “to.” 

The general rule for the construction of all statutes is that they 
apply only to future cases unless otherwise expressly stated or unless 
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it appears by necessary implication from the nature and words of the 
statute that a retrospective effect was intended. 5 Comp. Gen. 381 and 
cases therein cited. 

In decision B-9607, dated April 25, 1940, 19 Comp. Gen. 898, it was 
held, quoting from the syllabus: 

A Navy officer retired under section 12 (f) of the act of June 23, 1988, 52 
. Stat. 950, with the rank of captain but in the pay grade of a commander, is 
entitled, on return to active duty, only to the active duty pay and allowances 
amr oe even though he served for a time prior to retirement in the higher 

The basis for the holding in that case, citing 19 Comp. Gen. 433, 
was that a promotion coincident with retirement with provision for 
retired pay based upon the grade from which promoted was merely 
honorary and did not carry with it active duty pay and allowances 
in the promoted grade when called to active duty subsequent to re- 
tirement. There is nothing in the amendment of October 14, 1940, 
either expressly or impliedly, to suggest that a retroactive operation 
thereof was intended so as to include within its provisions those 
officers who were retired prior to its date under the provisions of the 
original section 12 (f) of the act of June 23, 1938. Since the officer 
in the present case was promoted and retired with retired pay of the 
grade from which promoted, under the provisions of the original 
section 12 (f), his status for pay purposes as then provided became 
fixed and the performance of active duty after retirement, either before 
or after the amendment of October 14, 1940, would constitute no 
sound legal basis for computing his retired pay after October 14, 
1940, on the rank to which promoted in the absence of a statute which 
clearly authorizes a change in his pay grade on the retired list as 
fixed in the law under which he was retired. The fact that the amend- 
ment of October 14, 1940, made more generous provision for officers 
in the identical situation thereafter retired does not change the pay 
grade of officers retired prior thereto. 


(B-23984) 


COMPENSATION—PAYMENT PROCEDURE—TRANSFERS AND SEPARA- 
TIONS FROM SERVICE SUBSEQUENT TO WITHIN-GRADE PROMO- 
TIONS 


Amounts representing within-grade salary advancements under the act of August 
1, 1941, due employees who transferred to other Government agencies, or 
who were separated from the service, before actual payment of the increases 
to which they became eligible on October 1, 1941, should be certified for 
payment by the administrative office in which the employee was employed 
prior to his transfer or separation, and such amounts may be paid by the 
disbursing officer except in cases where payment cannot be accomplished 
within 3 months after the close of the fiscal year, in which event the matter 
should be forwarded to this office for settlement. 


4703850™—42——_57 
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Comptroller General Warren to the Postmaster General, March 18, 1942: 


Reference is made to your undated letter, received here February 
20, 1942, as follows: 


Because the “Third Supplemental National Defense Appropriation Act, 1942,” 
carrying funds needed for payment of the salary increases provided by the 
Act of August 1, 1941, Public Law 200, 77th Congress, was not approved until 
December 17, 1941, a number of changes in status of employees eligible for. 
promotion on October 1, 1941, occurred before payment of the increases could 
be made, transfers to and from other Departments or Agencies, resignations, 
retirements and deaths. Accordingly, certain questions have arisen which are 
respectfully submitted for your decision, as follows: 

1. Do Personnel Officers have the authority, and is it their duty, to certify 
pay rolls carrying these increases in salary for persons no longer connected 
with their respective Departments or Agencies? 

2. If a distinction is to be made between the case of an employee transferred 
to another Department or Agency, and one separated from the Government 
service, is it the responsibility of Personnel Officers to trace an employee who 
has transferred to ascertain whether he is still in the Government service? 

8. If the first question is answered in the affirmative, the case of an employee 
transferred to this Department after October 1, 1941, but before receiving the 
increase in salary to which he might have been entitled under the Act referred to, 
will presumably be taken care of in due course by amended certification from 
the transferring Department or Agency, as to salary rate paid. However, if 
the answer should be in the negative, what is the duty of this Department with 
respect to ascertaining the employee’s right to an increased rate of pay from 
the date of his transfer, and as to the date of his eligibility for subsequent 
within-grade promotion? 

4. If the question numbered (1) is answered in the affirmative without dis- 
tinction as to transfers or separations, is it the duty of Disbursing Officers to 
make every reasonable effort to effect payment, or should they await receipt 
from the General Accounting Office of approved claims? If the answer to the 
first question is only partially in the affirmative, it is presumed the answer to 
this question will be qualified accordingly. 

It is understood from your answer, in letter to The Honorable, The Secretary 
of the Interior, dated October 27, 1941 (B-20925), to his seventh question, 
that promotions in the cases referred to should be made a matter of record, 
and the foregoing questions relate only to certification and payment of amounts 
due. Likewise, in the case of deceased employees, the procedure for payment 
of balances of salary due is understood, and the questions herein presented 
relate only to the inclusion in the amount due of any increase to which the 
employee might have been entitled under the so-called Ramspeck Act, but had 


not received. 

The salary rate, including the periodic within-grade salary advance- 
ment properly payable beginning October 1, 1941, was the only regular 
salary rate payable to employees for periods on and after October 1, 
1941—21 Comp. Gen. 335—and there is thus required a retroactive 
adjustment in the salary rates of such employees who continued in 
the service of the Government after October 1, 1941, regardless of 
whether they have since left the service, or have since been transferred 
to another agency. See answer to the fifth question, decision of Octo- 
ber 27, 1941, 21 Comp. Gen. 369, 876, and question and answer num- 
bered 5, decision of February 21, 1942, B-23577, 21 Comp. Gen. 791. 
Accordingly, question 1 is answered in the affirmative, making it 
unnecessary to answer question 2. 

Referring to question 8, the presumption stated in the first part 
thereof is correct. That is to say, each department or agency of the 
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Government should adjust the salary rate of employees under the 
provisions of the act of August 1, 1941, Public Law 200, 55 Stat. 613, 
and the President’s regulations thereunder, for the period prior to 
the effective date of transfer. The above makes unnecessary any 
answer to the last portion of this question. 

In connection with question 4, attention is invited to decision of 
July 16, 1924, 4 Comp. Gen. 56, in which it was held as follows: 


As a general rule payments by a disbursing officer chargeable against annual 
appropriations should not be made after three months from the close of the fiscal 
year in which the obligation was incurred, unexpended disbursing balances of 
annual appropriations being required to be deposited within that time. 

Payments against appropriations, other than annual appropriations, should be 
made by a disbursing officer only when for current obligations for fixed salaries, 
bills for supplies purchased and approved, and other similar demands which do 
not require the weighing of evidence or the determination of questions of law 
or fact for the ascertainment of their validity. Any doubt on the part of a dis- 
bursing officer as to his authority to pay a voucher should be resolved in favor 
of submitting it for direct settlement. 


See, also, 7 Comp. Gen. 751; Paragraph 1, General Regulations No. 50, 
5 id. 1058. Subject to the requirements of the above-quoted decision, 
the payments in question may be effected, if possible, through the ad- 
ministrative office and the disbursing officer. The amount of compen- 
sation due any employee whose whereabouts can not be ascertained 
within three months after the close of the fiscal year should not be paid 


by the disbursing officer, but the matter should be forwarded here for 
settlement. 


(B-24128) 


WILDLIFE REFUGES—DISPOSITION OF OIL, ETC., ROYALTY 
RECEIPTS 


Any moneys received by the United States pursuant to a deed, under which the 
Government acquired land for a wildlife refuge, providing for the payment 
of a royalty to the United States for all oil, gas, sulphur, or other minerals 
removed and saved from the land by the grantor are not receipts “from the 
sale or other disposition of * * * spontaneous products of the soil” on 
wildlife refuges 25 percent of which is required by section 401 of the act of 
June 15, 1935, to be distributed to the county or counties in which the refuge 
is located, but are receipts inuring to the benefit of the United States and are 
for handling accordingly. 


Comptroller General Warren to the Secretary of the Interior, March 18, 1942: 
I have your letter of February 23, 1942, as follows: 


Attention is directed to the clause in the enclosed photostatic copy of deed dated 
November 18, 1987, from The San Antonio Loan and Trust Company to the 
United States of America under which the Government acquired title to certain 
lands in Aransas and Refugio Counties, Texas, now a part of the Aransas Na- 
tional Wildlife Refuge which is administered by the Fish and Wildlife Service of 
this Department as follows: 

“The grantor reserves for itself, its successors and assigns, the right to pros- 
pect for, mine, or remove oil, gas, or other minerals from the lands for a period 
of thirty years from the date of this deed, and as long thereafter as oil, gas, 
sulphur, or other mineral is produced from said lands, or so long thereafter as 
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grantor, its successors or assigns, shall conduct drilling or reworking operations 
thereon with no cessation of more than sixty consecutive days until production 
results, and if production results, so long as such mineral is produced. The 
grantor reserves unto itself, its successors and assigns, the right of ingress and 
egress over the said lands in pursuance of the reservations set forth above, but in 
the event of oil, gas, or other minerals being discovered and developed, the 
grantor covenants and agrees that forty percent (40%) of one-eighth (%%) 
royalty of all oil, gas, sulphur, or other mineral so removed and saved shall be 
paid to the United States of America until the total royalties so paid to the 
United States shall equal the purchase price of said land, to wit: Four Hundred 
Fifty-Five Thousand, Nine Hundred Sixty-Nine and 80/100 Dollars ($455,969.80) .” 

A producing well has been drilled on the Aransas National Wildlife Refuge and 
remittances representing forty percent of one-eighth of the royalty on oil pro- 
duced are being received in accordance with the foregoing clause. Producing 
wells are in operation now and it is expected that additional ones will be in pro- 
duction in the near future on lands comprising other national wildlife refuges 
the deeds for which contain similar clauses. 

’ ‘The act of June 15, 1935, 49 Stat. 383, provides that 25 per centum of all money 

received during each fiscal year from the sale or other disposition of surplus wild- 
life, or of timber, hay, grass, or other spontaneous products of the soil, shell, sand, 
or gravel, and from other privileges on refuges administered by the Bureau of 
Biological Survey of the United States Department of Agriculture (now the Fish 
and Wildlife Service of the Department of the Interior, pursuant to the Reorgani- 
zation Act of 1989 and the President’s Reorganization Plans II and III) shall be 
paid to the county or counties in which the refuges are located to be 
expended for the benefit of the public schools and roads. Moneys received under 
the provisions of this act are deposited to the special funds receipt account 
146019, Receipts under Migratory Bird Conservation Act (name of refuge), from 
which account they are distributed at the end of each fiscal year, 75 percent to 
general fund receipts and 25 percent to counties. 

It will be appreciated if you will advise whether payments received for royal- 
ties under the clause of the deed above quoted should be deposited to 146019, 
Receipts under Migratory Bird Conservation Act (name of refuge), and later 
distributed in accordance with the act of June 15, 1935. If it is your opinion 
that they should not, please advise the symbol and title of the account to which 
they should be deposited. The funds will be held in the special deposits account 
pending receipt of your reply. 


Section 401, title IV, of the act (49 Stat. 383) cited in your letter 
provides as follows: 


That 25 per centum of all money received during each fiscal year from the 
’ gale or other disposition of surplus wildlife, or of timber, hay, grass, or other 
spontaneous products of the soil, shell, sand, or gravel, and from other privileges 
on refuges established under the Migratory Bird Conservation Act of February 
18, 1929, or under any other law, proclamation, or Executive order, administered 
by the Bureau of Biological Survey of the United States Department of Agricul- 
ture, shall be paid at the end of such year by the Secretary of the Treasury to 
the county or counties in which such refuge is situated, to be expended for the 
benefit of the public schools and roads in the county or counties in which such 
refuge is situated: Provided, That when any such refuge is in more than one 
State or Territory or county or subdivision, the distributive share to each from 
the proceeds of such refuge shall be proportional to its area therein: Provided 
further, That the disposition or sale of surplus animals, and products, and the 
grant of privileges on said wildlife refuges may be made upon such terms and 
conditions as the Secretary of Agriculture shall determine to be for the best 
interests of Government or for the advancement of knowledge and the dissemi- 
nation of information regarding the conservation of wildlife, including sale in 
the open market, exchange for animals of the same or other kinds, and gifts or 
loans to public or private institutions for exhibition or propagation: And pro- 
vided further, That out of any moneys received from the grant, sale, or disposi- 
tion of such animals, products, or privileges, or as a bonus upon the exchange of 
such animals the Secretary of Agriculture is authorized to pay any necessary 
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expenses incurred in connection with and for the purpose of effecting the re- 
moval, grant, disposition, sale, or exchange of such animals, products, or priv- 
ileges; and in all cases such expenditures shall be deducted from the gross re- 
ceipts of the refuge before the Secretary of the Treasury shall distribute the 25 
per centum thereof to the States as hereinbefore provided. 


Section 301 of said act (49 Stat. 381) provides that: 


* * * the acquisition of such areas by the United States shall in no case 
be defeated because of rights-of-way, easements, and reservations which from 
their nature will in the opinion of the Secretary of Agriculture in no manner 
interfere with the use of the areas so encumbered for the purposes of this act; 
but such rights-of-way, easements, and reservations retained by the grantor or 
lessor from whom the United States receives title under this or any other act 
for the acquisition by the Secretary of Agriculture of areas for wildlife refuges 
shall be subject to rules and regulations prescribed by the Secretary of Agricul- 
ture for the occupation, use, operation, protection, and administration of such 
areas as inviolate sanctuaries for migratory birds or as refuges for wildlife; 
and it shall be expressed in the deed or lease that the use, occupation, and 
cperation of such rights-of-way, easements, and reservations shall be subordinate 
to and subject to such rules and regulations as are set out in such deed or lease 
or, if deemed necessary by the Secretary of Agriculture, to such rules and regu- 
lations as may be prescribed by him from time to time. 


In addition to the paragraph quoted in your letter the deed under 
which the United States acquired title to the tract here under con- 
sideration provides: 


This provision for payment of forty percent (40%) of the one-eighth (44) 
royalty to the United States of America until it equals said sum, shall apply 
to royalties reserved in the leases now existing on said land hereinafter referred 
to, as well as to any leases hereafter executed by grantor, its successors or 
assigns, under the said reservation hereinabove set out, and the bonuses, rentals, 
and the remaining sixty percent (60%) of the one-eighth (44) royalty there- 
under shall be payable to grantor, its successors and assigns. 

The land is now subject to the oil and gas leases in favor of the Continental 
Oil Company, a Delaware Corporation, as per leases of record in the office of the 
County Clerk of Aransas County, Texas, pages 404 and 412 of Block One, and 
the conveyance is subject to the rights of the lessee in said leases. Except fur 
the rights granted to the lessee in said leases, the mineral reservations mude 
by the grantor herein in favor of itself, its successors and assigns, shall be sub- 
ject to the following stipulations, and any leases made by grantor, its successors 
or assigns, after the expiration of the said leases to the Continental Oil Company 
shall contain the following stipulations for the protection of the grantee. 


Sections 12.17 and 12.17e, title 50, Code of Federal Regulations 
issued by the Secretary of Agriculture pursuant to the provision of 
said act provide, respectively, as follows: 


Within the limitations of the act of June 15, 1935 (49 Stat. 383; 16 U. S. ©. 
Sup. 715s), the following conditions and requirements are prescribed governing 
the sale or other disposition of wildlife, including long-horned cattle, wild burros, 
and wild horses, and hay, timber, grass, or other spontaneous products of the 

vil that may become surplus to refuge needs or requirements. 


Hay, grass, timber, or other spontaneous products of the soil produced on 
any refuge surplus to refuge needs and requirements may be sold by the Chief 
of Bureau, preference being given to local residents of the county or counties 
in which the refuge is situated, at prevailing market prices for such products 
in the locality where produced. 

Whenever in the opinion of the Chief or Bureau of the regional director it 
shall be advantageous to the United States, he may, in his discretion, enter into 
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cooperative agreements with officials, organizations, associations, and individ- 
uals for the cultivation of lands of the United States within refuges, whereby 
specified areas of grain, hay, or other feed and cover for wildlife will be allowed 
to remain 6n the refuge in lieu of further consideration for such agreements 
or permits, 


Such agreements may provide for the harvesting and delivery to the local 
representatives of the Bureau of Biological Survey of certain percentages of the 
harvested crops to be stored and used for feeding wildlife as occasion may require. 
[As amended, May 9, 1938, 3 F. R. 915.] 

Section 12.51 of the regulations, referred to above, contains a sched- 
ule of prices under which surplus products of refuges administered by 
the Bureau of Biological Survey may be offered for sale but oil is 
not included in said schedule. 

As indicated above, the regulations were amended May 9, 1938, by 
adding to “Regulation 17—Sale of Surplus Animals and Products,” 
at the end of the second paragraph of subtitle “Hay, grass, timber, 
and other products” the following provision: 


Such agreements may provide for the harvesting and delivery to the local 
representatives of the Bureau of Biological Survey of certain percentages of 
the harvested crops to be stored and used for feeding wildlife as occasion may 
require. 

On June 30, 1940, under authority of Reorganization Plan No. III 
(54 Stat. 230), the Bureau of Biological Survey was merged with the 
Bureau of Fisheries to form the Fish and Wildlife Service. On De- 
cember 19, 1940, the regulations issued by the Secretary of Agricul- 
ture quoted above were superseded by regulations issued by the Acting 
Secretary of the Interior under authority of section 10 of the Migratory 
Bird Conservation Act of February 18, 1929, 45 Stat. 1224, 16 U. S.C. 
715i; section 84 of the act of March 4, 1909, as amended April 15, 
1924, 43 Stat. 98, 18 U. S. C. 145, to protect wild animals and birds and 
property on Federal refuges; and section 401 of the act of June 15, 
1935, supra, the administration of which acts was transferred to the 
Secretary of the Interior on July 1, 1939, in accordance with Reor- 
ganization Plan No. II (53 Stat. 1431) and under authority otherwise 
conferred upon the Secretary of the Interior with respect to the 
lands of the United States theretofore or thereafter set apart or 
reserved by law, proclamation, or Executive order, for the use of the 
Department of the Interior, and under the supervision of the Fish 
and Wildlife Service as game refuges or preserves, reservations, or 
breeding grounds for waterfowl or other migratory or native birds 
and big game or other wild animals. 

The pertinent regulations issued by the Acting Secretary of the 
Interior referred to above are contained in sections 12.7, 12.17, and 
12.17d, Code of Federal Regulations, as follows: 


Permits to graze livestock, to harvest hay or stock feed, to remove timber, 
firewood. or other spontaneous products of the soil, or shell, sand, earth, or 





DECISIONS OF THE COMPTROLLER GENERAL 877 


gravel, to occupy or cultivate areas, to erect or occupy residences or other build- 
ings, to engage in or solicit any business, or to make any other use of the refuge 
that the Director may find to be not inconsistent with its objects may be issued 
by the Director or the regional director of the region in which the refuge is lo- 
cated or by refuge managers designated by the Director upon such terms and 
at such rates of charge, if any, as may be determined by the Director or the 
regional director to be commensurate with the value of the privilege granted, 
having due regard to prevailing market prices in the vicinity. 


* * * = * * * 


Birds and mammals, including long-horned cattle, wild burros, and wild 
horses, hay, timsber, grass, or other spontaneous products of the soil, surplus 
to refuge needs and requirements, or the disposal of which is essential to the 
maintenance of a balanced wildlife population and management program may 


be sold or otherwise disposed of in accordance with the following conditions 
and requirements: * 


7 * * 2 * - * 

Surplus hay, grass, timber, or other spontaneous products of the soil produced 
on any refuge may be disposed of in accordance with section 12.7 hereof. 

Nowhere is oil specifically enumerated in the products that may 
be sold when a surplus exists and the only possible indefinite enumer- 
ation that permits of an inclusion of more than one product is the 
term “other spontaneous products of the soil.” Therefore, there is for 
consideration whether by legislative intendment or otherwise oil was 
intended to be embraced within such classification. There appears 
to be nothing contained in the committee reports in Congress when 
the act was under consideration indicating that Congress intended 
that oil should be considered as a spontaneous product of the soil. 

The purpose of title IV of H. R. 7982, which later was enacted 
as section 401, of the act of June 15, 1935, quoted above, is stated in 
the report from the Committee on Agriculture, House of Representa- 
tives, accompanying the bill, to be as follows: 

The purpose of this title is to authorize payment to the States of 25 percent 
of any revenue that may be derived from certain wildlife refuges and reserva- 
tions administered by the Department of Agriculture. It is the application to 
these refuges of the plan that has obtained under congressional legislation for 
many years with respect to participation of the various States in revenues 
from the national forests, and is thought to be equitable and fair to the States. 

It is also proposed to authorize disposition of surplus animals and products 
on these reservations or refuges upon such terms and conditions as the Secre- 
tary of Agriculture shall determine to be for the best interests of the Govern- 
ment, including exchanges for other wildlife. 

The report from the Special Committee of the Senate on Conserva- 
tion of Wildlife Resources, accompanying S. 3006, includes a state- 
ment as to the purposes of title IV of said bill later enacted as sec- 
tion 401, title IV of the act of June 15, 1935, as follows: 

Under present congressional enactments, the several States participate in 
revenues which the Federal Government receives from the use of the national 
forests and sale of their products. This title proposes to apply this principle 


and extend its application to wildlife refuges and reservations established 
under the Department of Agriculture. 
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The carrying capacity of any refuge is limited to the food and shelter found 
thereon. When a surplus of wildlife is evident, provision should be made for 
the disposition of this surplus of wildlife and any other products of the refuge. 
This title gives authority to the Secretary of Agriculture to take care of these 
situations under such terms and conditions as he may determine to be for the 
best interests of the Government, including exchanges for other wildlife. 

The word “spontaneous” has been defined as proceeding from, or 
acting by, internal impulse, energy, or natural law without external 
force. 58 C. J. 1805. The word “products” has been defined as mean- 
ing things produced (Spiller v. McGehee, 68 S. W. (2d) 1093, 1095), 
and the word “soil” has been defined to mean “the face or surface of 
the earth or ground.” 12 Court of Customs Appeals 110, 112. In the 
case just cited, the Court of Customs Appeals, in considering article 2 
of the Cuban reciprocity treaty of 1902, according a duty discount to 
any “product of the soil or industry of the Republic of Cuba” held 
that sugarcane is a product of the soil, but that sugar raw or refined 
is a product of industry. 

Oil has been defined as a mineral (Marshall v. Mellon, 36 A. 201) ; 
Ohio Oil Co. v. Indiana, 177 U. 8. 130; Kentucky Coke Co. v. Keystone 
Gas Co., 396 Fed. 320; and while it is originally a part of the realty 
it may become personalty by severance. Funk v. Haldeman, 53 Pa. 
229. Under these definitions it is manifest that oil may not be con- 
sidered as among the “spontaneous products of the soil” within the 
meaning of section 401 of the Migratory Bird Hunting Stamp Act, 
quoted above. Compare 39 Op. Atty. Gen. 39. 

Moreover, under the doctrine of ejusdem generis where general words 
follow the enumeration of particular classes of persons or things, the 
general words will be construed as applicable only to persons or things 
of the same general nature or class as enumerated. The particular 
words are presumed to describe certain species, and the general words 
to be used for the purpose of including other species of the same genus. 
The rule is based on the obvious reason that if the lawmakers had 
intended the general words to be used in their unrestricted sense they 
would have made no mention of the particular classes. The words 
“other” or “any other,” following an enumeration of particular classes, 
are, therefore, to be read as “other such like” and include only others 
of like kind or character. People v. McKean, 243 P. 898, 900. See 
also 20 Comp. Gen. 46, 52, where it is stated as follows: 


* * * General words in a statute must be read in the light of the act asa 
whole and with due regard to the situation in which they are to be applied. 
United States v. Nice, 241 U. S. 591. General expressions in a statute are to be 
restrained by the more special and definite indications of intention furnished by 
the context. United States v. Jones, 131 U. 8.1. The operation of a statute is 
to be restrained within narrower limits than its words import where it is evident 
that the literal meaning of its language would extend to cases which the legis- 
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lature never designed to embrace in it. Brewer v. Blougher, 14 Pet. 178; United 
States v. Trans-Missouri Freight Association, 166 U. 8S. 290; Washington Market 
Oo. v. Hoffman, 101 U. 8. 112; McKee v. United States, 164 U. S. 287. General 
words in a statute will be given a narrower construction where necessary to 
effect the intention of the legislature. Petri v. Commercial National Bank, 142 
U. 8. 644; Reiche v. Smythe, 13 Wall, 162; United States v. Palmer, 3 Wheat. 610. 
And under the familiar doctrine of ejusdem generis, unless there is a clear 
manifestation to the contrary, general words not specific or limited but following 
particular descriptive words are to be construed as applicable to cases or matters 
of like kind with those described by the particular words. United States v. Stever, 
222 U. 8. 167; Cutter v. Kouns, 110 U. 8. 720; United States v. Salen, 235 U. 8. 
237; United States v. Pennsylvania Railroad Co., 242 U. 8. 208. * * 

In the act here under consideration there would have been no occa- 
sion to enumerate the specific items of surplus wildlife, or of timber, 
hay, and grass if the following general phrase “or other products of 
the soil” was intended to comprehend all products including all vege- 
table or animal matter, and all kinds of organic and inorganic matter. 
Also, if such had been the intention of the Congress there would have 
been no necessity to include immediately following the phrase “ 
other spontaneous products of the soil” such inorganic products as 
shell, sand, or gravel. 

Furthermore, under the provisions of the deed the Government be- 
came the owner of the fee of the land, but said deed reserves to the 
grantor, its successors and assigns, the right to prospect for, mine, 
remove oil, gas, or other minerals from the land for a period of 30 
years from date of deed and as long thereafter as oil, gas, sulphur, or 
other mineral is produced from said lands, or so long thereafter as 
grantor, its successors or assigns, shall conduct drilling or re-working 
operations together with the right of ingress and egress, subject to 
the payment of a royalty to the Government as provided in the deed. 
Such reservation in effect reserved title to oil, gas, or other minerals 
under the surface in the grantor. Luse, et ua. v. Parmer, 221 8. W. 
1031. In view of this provision the oil is for disposition and sale 
under such terms and conditions as determined by the grantor and 
not the Secretary of Agriculture (Interior) as provided in the act. 

Accordingly, I have to advise that any moneys received by the 
United States under the provision in the deed providing for the pay- 
ment of a royalty to the United States for all oil, gas, sulphur, or other 
minerals removed and saved from the land by the grantor are not re- 
ceipts the disposition of which is provided for in section 401 of the 
act of June 15, 1935, 49 Stat. 383, and should not be deposited to the 
credit of the account “146019 Receipts under Migratory Bird Con- 
servation Act” but are to be considered revenues inuring to the benefit 
of the United States and for handling accordingly. Therefore, ap- 
propriate action will be taken to establish or designate the necessary 
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receipt account or accounts on the books of the Government to which 
such funds should be credited and your department will be advised in 
due course of the action taken. 


(B-24315) 


TEMPORARY DEFENSE HOUSING—STATUS OF COSTS OF DEMOUNTING 
AND REMOVAL AS “OPERATION AND MANAGEMENT” EXPENSE 


No part of the receipts derived by the District of Columbia Alley Dwelling Au- 
thority from rental and operation of temporary housing erected under au- 
thority of the Urgent Deficiency Appropriation Act, 1941, as amended, on 
leased land may, under the authority to use the receipts for administrative, 
operation and management expenses in connection with the housing, be set 
up as a reserve fund for the purpose of demounting and removing the housing 
upon termination of the leases. 


Compteetive General Warren to the Chairman, Alley Dwelling Authority for the 
trict of Columbia, March 18, 1942: 


I have your letter of March 4, 1942, as follows: 


The President under authority contained in Public, No. 9, 77th Congress, First 
Session, approved March 1, 1941, “Urgent Deficiency Appropriation Act, 1941,” as 
amended by the 3rd Supplemental National Defense Appropriation Act of 1942, has 
allocated to The Alley Dwelling Authority the sum of $18,900,000 for the provi- 
sion of temporary shelters in the metropolitan area of the District of Columbia. 

In providing 4,500 temporary dwellings in the metropolitan area of the District 
of Columbia, the Authority is proposing to lease the sites from property owners 
for the duration of the emergency, plus one year thereafter. As a consideration 
and a condition of the lease contract, it is the intent of the Authority to agree to 
remove the houses from the sites within one year after the President has declared 
the emergency to be at anend. In order to make such an agreement effective, The 
Alley Dwelling Authority proposes to set aside out of rents a sum sufficient to 
pay for the demounting and removing of these buildings. The question is whether 
= not the proposal to set aside such a sum is in conflict with the provisions of 
the Act. 

The first proviso in the Act reads “that all receipts derived from the rental or 
operation of the facilities provided for herein shall be returned to this appropria- 
tion and shall be available for expenses of operation and management of such 
facilities, including administrative expenses in connection therewith, and the 
unobligated balance of such receipts shall be covered into the Treasury at the 
end of each fiscal year as miscellaneous receipts: * * *.” 

The Congress emphasizes its intent that the dwellings constructed under this 
Act be temporary by excluding their use when it was practicable to act through 
other acts permitting the eonstruction of permanent type dwellings. For this 
reason, we believe it incumbent upon the Authority to plan and develop the 
dwellings in such manner as will require the least initial cost and the least 
ultimate cost to the Government. The lease and removal contract which we are 
going to use seems to us to offer the best plan. However, lacking such a fund as 
proposed above, the Authority may well, at the end of the emergency, find that 
it has on its hands demountable dwellings which it has undertaken to remove, 
but which it cannot remove because it has no money with which to pay for that 
operation. Such an operation may well be included within the meaning of the 
Act which makes the receipts available for expenses of operation and manage- 
ment of such facilities. Because of the urgency of the situation, we must neces- 
sarily construct these houses on sites wherein have been installed water and 
sewer lines, but in sections of the city where buildings of this type would not be 
permitted to be constructed if they were of a permanent nature or where the 
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purchase cost of the land would be prohibitive. Theoretically, of course, the 
Authority might, under the Act as amended by Section 312 of Public, No. 409, 77th 
Congress, sell these houses on the sole condition that the purchaser would remove 
them, receiving no other compensation, but 

(1) it might be that there will be a surplus of these houses and therefore no 
market ; : 

(2) the purchaser might delay the removal, leading to dispute with the land 
owner or with local authorities, and to court action in order to compel him to 
remove the houses. 

In view of these facts that— 

(1) any commitment should be accompanied by means to make good on that 
commitment (the proposed commitment is in accord with the provisions of the 
Lanham Act) ; 

(2) the proposed reserve fund gives the best and cheapest assurance of being 
able to make good on that commitment, therefore the Authority would request 
your consideration of this matter and opinion as to whether or not it might set up 
a reserve fund out of the rents, as a part of the operating expense, to be available 
for the removal of these houses at the end of the lease period, in the event that 
such removal is necessary. 

The proviso to which you refer relating to the use and disposi- 
tion of receipts derived from the rental or operation of temporary 
shelters appears in the “Urgent Deficiency Appropriation Act, 1941,” 
Public Law 9, approved March 1, 1941, 55 Stat. 15. Its provisions 
are as quoted in the third paragraph of your letter. The funds 
stated in your letter to have been allocated to Alley Dwelling Author- 
ity for the District of Columbia for the purposes stated appear to 
have been allocated from the appropriation of $300,000,000 for tem- 
porary shelters made by the Third Supplemental National Defense 
Appropriation Act, 1942, Public Law 353, approved December 17, 
1941, 55 Stat. 818, which appropriation is by its express provisions 
“subject to the conditions specified under this heading in the Urgent 
Deficiency Appropriation Act, 1941, approved March 1, 1941,” supra. 
The use and disposition of receipts derived from the rental or opera- 
tion of facilities constructed from the funds referred to are, therefore, 
governed by the above-quoted provision of Public Law 9. 

The proviso limits the use of rentals from such facilities to the 
operation and management of the facilities and administrative ex- 
penses in connection therewith. All unobligated balances of such 
receipts over and above such authorized uses are required by the 
terms of the act to be covered into the Treasury as miscellaneous 
receipts in accordance with the provisions thereof. Therefore, un- 
less the expense of demounting and removing the proposed buildings 
can be regarded as an expense of operation, or of management, or 
an administrative expense, in connection with the facilities, there 
appears no authority for the use of such rentals for the purpose of 
demounting and removing the buildings. 

No contention is advanced that the expense of demounting and 
removing the buildings would be an administrative expense, but you 
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state that such expense may well be regarded as an expense of opera- 
tion and management of such facilities. I am unable to concur in 
that view. It would seem clear that the words “operation and man- 
agement” as used in the proviso are to be given their ordinary and 
usual meaning, there being nothing therein to justify or even suggest 
another meaning. Given their ordinary and usual meaning, it would 
seem clear that they relate only to the operating and the managing 
of the facilities after their construction and while they are in use 
or available for use for the purposes for which erected—that is to 
say, for expenses in connection with the operation and/or manage- 
ment of the facilities as a going activity. Obviously, the cost of 
erecting the temporary shelters would not be an expense of operation 
or management within the ordinary meaning of those words and 
there appears no more reason to regard the expense of demounting 
and removal as within their meaning. The latter would appear more 
in the nature of expenses incident to the construction or to the closing 
or winding up of the facilities after the termination of the activity 
for which established. 

Therefore, it must be concluded that the receipts derived from the 
rental or operation of such facilities would not be available for the 
demounting and removal of the temporary shelters and, accordingly, 
there is no authority to set up a reserve fund from such rents or any 
part thereof for such purpose. 


(B-24238) 


RENTAL OF GOVERNMENT-OWNED QUARTERS TO COMMISSIONED 
OFFICERS 


The act of January 21, 1942, authorizing officers in certain grades of the Army, 
Marine Corps, Navy and Coast Guard to occupy on a rental basis quarters 
in Government-owned low-cost defense houses constructed under authority 
of the act of October 14, 1940, may not be construed to extend the same 
authorization with respect to houses constructed under authority of the 
acts of June 28, 1940, and September 9, 1940. 

Officers of the Army, Marine Corps, Navy and Coast Guard specifically authorized 
by the act of January 21, 1942, to occupy on a rental basis quarters in 
Government-owned low-cost defense houses constructed under authority 
of the act of October 14, 1940, may be paid otherwise proper rental allow- 
ances while occupying such houses. 


Assistant Sevatneliee General Elliott to the Secretary of the Navy, March 
19, 1942: 


There has been considered your letter dated March 4, 1942, as 
follows: 

There is enclosed herewith for your consideration the request of the Disburs- 
ing Officer, U. S. Naval Training Station, Newport, R. 1. dated February 12, 


1942, with accompanying correspondence, for your decision as to whether or not 
he is authorized to pay rental allowance to officers occupying quarters in low-cost 
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defense housing projects in the Narragansett Bay area, as follows: Tonomy Hill, 
The Anchorage, Coddington Park, and Park-Holm. 

In connection with the submission, attention is invited to the prior request 
of this same Disbursing Officer for your decision on the question as to the right 
of naval officers, while occupying Government quarters at the Tonomy Hill Hous- 
ing Project, Newport, R. I., to payment of rental zllowances, which request, with 
accompanying papers, was forwarded for your consideration by the Navy 
Department’s letter of February 28, 1942, file OO/L16-7 (420214). 

Particular attention is invited to Section 2 of the Act approved January 21, 
1942 (Public Law 409—77th Congress), which amended Section 2 of the Act 
approved October 14, 1940 (54 Stat. 1125), so as to authorize the rental of 
low-cost defense houses to officers of the Army and Marine Corps not above 
the grade of captain, and to officers of the Navy and Coast Guard, not above 
the grade of lieutenant, senior grade, assigned to duty at naval or military 
reservation, posts, or bases, or to duty at defense industries. 

The question as to whether or not officers occupying low-cost defense houses 
erected under the authority of the Acts approved June 28, 1940 (Public, 671; 
54 Stat. 676, with particular reference to Sec. 201), September 9, 1940 (Public, 
No. 781; 54 Stat. 883), October 14, 1940 (Public, No. 849; 54 Stat. 1125), and 
January 21, 1942 (Public Law 409—77th Congress, with particular reference to 
Section 2), may be paid rental allowances during such occupancy is of such 
urgency as to request that your reply in this matter be expedited as much as 


possible. 

Your request for decision dated February 28, 1942, referred to in 
the second paragraph of the above letter has been incorporated in 
your present request and is answered herein. 

From the information submitted, it is disclosed that the defense 
housing project known as “Tonomy Hill” was constructed under the 
provisions of the act of October 14, 1940, 54 Stat. 1125, and Public 
Resolution No. 106 of the same day, 54 Stat. 1115; that the projects 
known as “The Anchorage” and “Coddington Park” were constructed 
under the provisions of section 201 of the Second Supplemental Na- 
tional Defense Appropriation Act, 1941, act of September 9, 1940, 
54 Stat. 883, and that the project known as “Park-Holm” was con- 
structed under the provisions of Title II of the act of June 28, 1940, 
54 Stat. 681. Your question is whether officers of the Navy may be 
paid rental allowances if such officers occupy houses erected under 
the authority of the statutes above mentioned. 

With reference to the low-cost defense houses constructed under the 
provisions of section 201 of the act of September 9, 1940, the question 
whether officers occupying such houses may be paid rental allowances 
was considered in a decision to you dated November 10, 1941, 21 Comp. 
Gen. 444. The statute there considered authorized the rental of 
houses constructed thereunder to certain designated persons—not 
commissioned officers—and it was held, quoting the syllabus, that: 

Low-cost defense houses constructed under authority of title II, section 201 
of the act of September 9, 1940, which provides that the Secretary of War 
and the Secretary of the Navy may rent the houses to certain enlisted men 
and civilian employees with families, may not be rented to commissioned Navy 
officers, but, if any of the houses are not needed for the purpose for which 


authorized, the Secretary of the Navy may assign them to officers on a non- 
rental basis, in which case the officers would not be entitled to rental allowance. 
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Title II of the act of June 28, 1940, 54 Stat. 681, 682, supra. 
contains the following provisions: 


Sec. 201. In connection with the national defense program, the Navy and 
War Departments and the United States Housing Authority are hereby au- 
thorized to cooperate in making necessary housing available for persons en- 
gaged in national defense activities, as hereinafter provided. “Persons engaged 
in national defense activities” (as that term is used in this title) shall include 
(i) enlisted men with families, who are in the naval and military service 
(excluding officers) and employees of the Navy and War Departments who are 
assigned to duty at naval or military reservations, posts, or bases, and (ii) 
workers with families, who are engaged or to be engaged in industries con- 
nected with and essential to the national defense program. No project shall 
be developed or assisted for the purposes of this title except with the approval 
of the President and upon a determination by him that there is an acute 
shortage of housing in the locality involved which impedes the national defense 
program. 

Sec. 202. (a) Projects may be initiated hereunder by the Navy or War 
Department to provide dwellings on or near naval or military reservations, 
posts or bases for rental to the enlisted men and employees of the Navy and 
War Departments described in section 201. Such projects shall be developed 
by the Navy or War Department or by the Authority, whichever the President 
determines is better suited to the fulfillment of the purposes of this title with 
respect to any particular project. If the development of such project is to be 
undertaken by the Navy or War Department, the Authority is authorized to 
aid the development of the project by furnishing technical assistance and by 
transferring to such Department the funds necessary for the development of the 
project. Any project developed for the purpose of this section shall be leased 
to the Navy or War Department by the Authority (which shall have title to 
such project until repayment of the cost thereof to the Authority as prescribed 
in such lease) upon such terms as shall be prescribed in the lease, which may 
be the same terms as are authorized by the United States Housing Act of 
1937, as amended, with respect to leases to public housing agencies. All the 
provisions of said Act which apply to the development of projects by the 
Authority shall (insofar as applicable and not inconsistent herewith) apply 
to the development of projects by the Navy or War Department. Notwithstand- 
ing other provisions of this or any other law, the Department leasing a project 
shall have the same jurisdiction over such project as it has over the reservation, 
post or base in connection with which the project is developed. 


In decision dated November 15, 1940, B-13039, the provisions of 
this act were considered in connection with the question whether en- 
listed men who occupy houses erected under the act could be required 
to pay rent and at the same time receive a monetary allowance in 
lieu of quarters. In that decision, it was held that occupancy of such 
houses on a rental basis by enlisted men was authorized and that 
during the period of such occupancy, payment of quarters allowance 
was authorized. However, like the act of September 9, 1940, supra, 
the act of June 28, 1940, was enacted for the purpose of making 
necessary housing available for “persons engaged in national defense 
activities” and the persons placed in that category are expressly des- 
ignated in the statute. That dwellings constructed under the terms 
of this act were to be available for occupancy of officers on a rental 
basis is negatived by the express words of the statute. However, 
from the provisions of the statute, it is indicated that at least some 
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of the completed houses may be under your jurisdiction and control, 
and the rule stated in 21 Comp. Gen. 444 as to the assignment of 
such houses to officers on a nonrental basis is equally applicable to 
this statute. 

The act of October 14, 1940, 54 Stat. 1125-1127, supra, provides: 


Section 1. In order to provide housing for persons engaged in national- 
defense activities, and their families, in those areas or localities in which the 
President shall find that an acuate shortage of housing exists or impends 
which would impede national-defense activities and that such housing would 
not be provided by private capital when needed, the Federal Works Adminis- 
trator (hereinafter referred to as the “Administrator”) is authorized: 


* * * * * * * 


Sec. 6. Moneys derived from rental or operation of property acquired or 
constructed under the provisions of this Act shall be returned to the appropria- 
tion authorized by this Act and shall be available for expenses of operation 
and maintenance including administrative expenses in connection therewith, 
and the unobligated balance of the moneys so deposited shall be covered into 
the Treasury at the end of each fiscal year as miscellaneous receipts. 

Sec. 7. * * * Provided further, That the Administrator shall fix fair 
rentals, on projects developed pursuant to this Act, which shall be within the 
financial reach of persons engaged in national defense: * * 


Section 2 of the-act provides that: 


As used in this Act (a) the term “persons engaged in national-defense activi- 
ties” shall include (1) enlisted men in the naval or military services of the 
United States; (2) employees of the United States in the Navy and War 
Departments assigned to duty at naval or military reservations, posts, or 
bases; (3) workers engaged or to be engaged in industries connected with and 
essential to the national defense; * * 


This section was amended by section 2 of the act of January 21, 1942, 


Public Law 409, 56. Stat. 11, by adding a fourth group of “persons 
engaged in national-defense activities” as follows: 


* * * officers of the Army and Marine Corps not above the grade of 
captain, and officers of the Navy and Coast Guard, not above the grade of 
lieutenant, senior grade, assigned to duty at naval or auilitary reservations, 
posts, or bases, or to duty at defense industries: * * 

This provision was not contained in the bill which became the act 
of January 21, 1942, when the matter was submitted for the considera- 
tion of the Congress; it was a Senate amendment suggested to the Sub- 
committee of the Committee on Education and Labor, United States 
Senate, by an officer from the War Department. It appears from the 
hearings before this committee on H. R. 6128, pages 26-28, that the 
purpose of the amendment was to secure authorization for the officers 
indicated therein to occupy defense housing units constructed under the 
act of October 14, 1940. The committee was told by the representative 
from the War Department that the officers to whom the ainendment 
would apply were “the young second lieutenants and young first lieu- 
tenants and young captains who are making approximately $1,800 to 
$2,400 a year, including their allowances.” As a matter of fact the 
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pay and allowances of a second lieutenant or ensign with dependents is 
base pay $1,500, subsistence allowance $219. and rental allowance $480, 
a total of $2,199; that of a first lieutenant or lieutenant, junior grade, 
with dependents, is base pay of $2,000, subsistence allowance $438, rental 
allowance $720, a total of $3,158; and of a captain in the Army or Ma- 
rine Corps or a lieutenant in the Navy or Coast Guard is base pay’ 
$2,400, subsistence allowance $438, and rental allowance $960, a total 
of $3,798. If, in any case, the officer has had service authorized to be 
counted for longevity of 3 years or more the total would be increased by 
5 percent of the base pay given for each 3 years of such service, not ex- 
ceeding 30 years. 

The amendment of January 21, 1942, may not be construed as an 
amendment to either the act of June 28, 1940, or the act of September 
9, 1940, so as to authorize officers to occupy on a rental basis low-cost 
defense units constructed under those acts. There is no indication that 
the change was intended to apply to any act except the act of October 
14, 1940, and when the amendment is read in connection with the sec- 
tion amended, it is clear that it is in connection with the act of October 
14, 1940, only that “persons engaged in national-defense activities” shall 
be deemed to include the officers mentioned in the amendment. The 
language used by the Congress being clear and unambiguous, there is 
no room for construction. 

However, as amended, the act of October 14, 1940, places officers of 
the Army and Marine Corps not above the grade of captain and officers 
of the Navy and Coast Guard not above the grade‘of lieutenant, senior 
grade, assigned to duty at naval or military reservations, posts, air 
bases, or to duty at defense industries, within the definition of the 
term “persons engaged in national-defense activities.” The act con- 
. templates that persons within this defined class may occupy houses 
built under the authority of the act on a rental basis and therefore, 
officers within the grades indicated in the amendment may occupy 
such houses on a rental basis, the rental to be charged being that fixed 
for such houses in accordance with the terms of the statute. Under 
such conditions otherwise proper payments of rental allowance may 
be made to the officers occupying such houses. 


(B-23687) 


WITNESSES—TRAVELING EXPENSES AND ATTENDANCE FEES— 
UNCOMPENSATED SELECTIVE SERVICE SYSTEM PERSONNEL 


The prohibition in section 850, Revised Statutes, against the payment of “other 
compensation in addition to his salary” to a Government employee while 
acting as a Government witness is not to be regarded as a restriction upon 
employees who serve without compensation under special authority, such 
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as section 10 of the Selective Training and Service Act of 1940, and, there- 
fore, uncompensated Selective Service System personnel, including local 
board members, who attend United States courts as witnesses may be paid 
the usual attendance fees from the annual appropriations for the Depart- 
ment of Justice. 

Uncompensated personnel of the Selective Service System, including local board 
members, are officers of the United States, and their traveling expenses 
incident to attendance upon United States courts as witnesses in their 
official capacity should, in accordance with the rule applicable to salaried 
Government officers when so attending United States courts, be paid on the 
basis of the Standardized Government Travel Regulations from Selective 
Service System appropriations, rather than on a mileage basis, as provided 
in 28 U. S. C. 600c, from Department of Justice appropriations. 

Waiver forms signed by Selective Service local board members expressly waiv- 
ing any right to pay or compensation relate only to services ordinarily 
rendered, so that the signing of such waivers does not preclude the payment 
to them from annual Department of Justice appropriations of the usual 
witness fees for attendance upon United States courts, or the payment from 
Selective Service System appropriations of traveling expenses when they 
are required to travel from their homes as court witnesses in their official 
capacity. 


Comte General Warren to the Director of Selective Service, March 20, 


There has been considered your letter of February 2, 1942, file 
reference 9-2.2-75, as follows: 


Questions have been presented with respect to amounts that may be paid to 
local board members and other uncompensated persons engaged in the admin- 
istration of the Selective Service System who appear as witnesses in the United 
States courts. Sections 600a, 600c, and 600d of title 28 of the United States Code 
provide as follows: 

“$600a. Per diem; mileage. That jurors and witnesses (other than witnesses 
who are salaried employees of the Government, and detained witnesses) in 
the United States courts, including the District Court of Hawaii, the Dis- 
trict Court of Puerto Rico, and the District Court of the United States for 
the District of Columbia, who attend, including those attending before United 
States commissioners, shall be entitled to a per diem for each day of actual 
attendance and for each day necessarily occupied in traveling to attend court, 
or upon the commissioner, and return home, and, in addition, mileage as pro- 
vided in sections 600b to 600d of this title * * * 


“$ 600c. Amount of per diem and mileage for witnesses; subsistence. Wit- 
nesses attending in such courts, or before such commissioners, shall receive for 
each day’s attendance and for the time necessarily occupied in going to and 
returning from the same $2, and 5 cents per mile for going from his or her place 
of residence to the place of trial or hearing and 5 cents per mile for returning: 
And provided further, That witnesses (other than witnesses who are salaried 
employees of the Government and detained witnesses) in the United States courts, 
including the District Court of Hawaii, the District Court of Puerto Rico, and 
the District Court of the United States for the District of Columbia, who attend 
court or attend before United States commissioners, at points so far removed 
from their respective residences as to prohibit return thereto from day to day, 
shall, when this fact is certified to in the order of the court or the commissioner 
for payment, be entitled, in addition to the compensation provided by existing 
law, aS modified by sections 600a to 600d of this title, to a per diem of $3 for 
expenses of subsistence for each day of actual attendance and for each. day 
necessarily occupied in traveling to attend court and return home. e 

“§ 600d. Fees and mileage in certain States. Jurors and witnesses * the 
United States courts, or before a United States commissioner, in the States of 
Arizona, California, Colorado, Idaho, Montana, Nevada, New Mexico, Oregon, 
Utah, Washington, and Wyoming shall receive for each day’s attendance and 
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for mileage the same fees as jurors and witnesses as provided in sections 600a 
to 600c of this title * * *” 

It is noted that both sections 600a and 600c quoted above contain the paren- 
thetical statement “other than witnesses who are salaried employees of the Gov- 
ernment, * * *” (Italics supplied.) Section 604 of title 28 of the United 
States Code provides: 

“$604. Bapenses of officers of United States as witnesses. When any clerk 
or other officer of the United States is sent away from his place of business as a 
witness for the Government, his necessary expenses, stated in items and sworn to, 
in going, returning, and attendance on the court, shall be audited and paid; but 
no mileage or other compensation in addition to his salary, shall in any case 
be allowed.” (Italics supplied.) 

In your Decision B—16924 of May 31, 1941, you stated in part as follows: 

“The administrative personne] of the Selective Service System created by the 
Selective Training and Service Act of 1940, approved September 16, 1940, 54 
Stat. 885, and for whose salaries and expenses appropriated funds have been 
provided by the Congress (see act of October 8, 1940, Public, No. 800), are 
Federal officers and employees within the meaning of 28 U. S. C. 604, supra. 
Accordingly, the general rule stated in 5 Comp. Gen. 677, above quoted, is applicable 
to them. That is to say, the appropriation for the Selective Service System, 
rather than the appropriation ‘Fees of Jurors and Witnesses, U. S. Courts’ is 
available for the traveling expenses of employees under the Selective Service 
System who are called in their official capacity as witnesses in United States 
courts in cases involving violation of Selective Service laws. * * *” (Italics 
of the word “salaries” supplied.) 

In view of the above your decision is requested on the following questions: 

1. May a local board member, or other uncompensated person engaged in the 
administration of the Selective Service System, be paid witness fees when attend- 
ing court as a witness in his official capacity at a point which does not involve 
travel from his place of residence? If payment is proper should the appropria- 
tion for the Selective Service System or the appropriation for the judiciary be 
charged? In this connection it should be noted that such person must frequently 
appear in court during hours when he usually would be employed in following 
his own private business pursuits. 

2. Should a local board member, or other uncompensated person engaged in the 
administration of the Selective Service System, who is required to travel from 
his place of residence as a court witness in his official capacity be reimbursed 
for his travel and subsistence expenses in accordance with the standardized 
Government regulations (see your Decision B-13271 of November 5, 1940), or 
should he be paid per diem (fees) and mileage rates authorized by sections 600a, 
600c, and 600d of title 28 of the United States Code? 


The right to a fee for each day’s attendance as a witness in a United 
States court (and for each day’s travel thereto and therefrom) is 
established by the act of April 26, 1926, 44 Stat. 823, which became 
sections 600a and 600c, title 28, in the 1934 edition of the United States 
Code, quoted in your letter. Whether such right is available in the 
circumstances stated in your first question depends upon the applica- 
bility of several restrictive provisions of the law and regulations, 
namely : 

(a) the statute itself excepts salaried Government employees— 
which need not be here considered in view of the rule that local board 
members shall serve without compensation (Selective Service Regula- 
tions (2d ed.), section 602.3) ; 

(b) section 850, of the Revised Statutes (28 U. S. C. 604, quoted 
above) applying to a Government employee appearing as a witness 
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for the Government, prohibits “other compensation in addition to 
his salary”—and since that provision plainly contemplates compen- 
sated employees, it is not to be regarded as a restriction upon em- 
ployees who serve without compensation under special authority such 
as contained in section 10 of the Selective Training and Service Act 
of 1940, 54 Stat. 893 (Cf. 10 Comp. Gen. 329; 12 id. 359; 20 id. 276) ; 

(c) local board members are required to sign a waiver form entitled 
“Waiver of Pay or Compensation” (D. S. S. Form 21), reading as 
follows: 


hereby expressly declare that I am volunteering my 
to assist in the administration of the selective 
(Position) 
service law, and I hereby expressly waive any right to pay or compensation 
in any form whatsoever for services heretofore or hereafter rendered. This 
waiver is signed by me pursuant to the provisions of the Selective Service 
Regulations. 


In decision of April 8, 1941, B-15841, 20 Comp. Gen. 608, which con- 
sidered whether the signing of such a waiver by local examining 
physicians precluded payment to them at established rates for special 
X-ray or laboratory tests determined to be necessary in particular 
cases, it was held, “The waiver of compensation under paragraph 
513 must be construed as relating only to the services ordinarily 
rendered by the board member or examining physician in person.” 


Similarly, the waiver as signed by local board members with respect 
to compensation for their “services” does not appear to have con- 
templated any effect upon their right to the usual witness fees for 
attendance upon a United States court as provided in the laws per- 
taining to the Department of Justice. 

Accordingly, no other objection appearing, the wncompensated 
personnel, including local board members, engaged in the administra- 
tion of the Selective Service System, who attend United States courts 
as witnesses (whether or not travel is required), properly may apply 
to the United States marshal for payment of the usual witness fees 
for attendance, which are payable from the annual appropriations 
for the Department of Justice. The rate payable per diem is cur- 
rently limited by the appropriation act. For the fiscal year 1942, 
the act of June 28, 1941, 55 Stat. 295, specifies, “$1.50 except in the 
District of Alaska.” 

The matter of the payment of travel expenses for attending court 
elsewhere than at the board member’s home city proceeds upon a 
different basis. The persons in question, though not paid, are officers 
of the United States (Z'otus v. United States, D. C., Wash., 1941, 39 
F. Supp. 7; /n re Opinion of the Justices, Mass. 1940, 29 N. E. (2d) 
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738), and, upon proper authority, they may travel on official business 
away from their homes at Government expense in accordance with 
the Travel Regulations (B~13271, November 5, 1940, to the Director 
of Selective Service; Selective Service Regulations (2d ed.) section 
608.43; and compare 21 Comp. Gen. 377). Travel expenses are not 
“compensation or pay for services rendered” (20 Comp. Gen. 145, 
147) ; hence the signing of the above waiver of pay is immaterial. In 
the decision quoted in your letter, travel expenses of salaried Selec- 
tive Service personnel were held to be chargeable to the Selective 
Service System appropriation when the employees “are called in their 
official capacity as witnesses in United States courts in cases involving 
violation of Selective Service laws.” See, also, 19 Comp. Gen. 201. 
Since, as just explained, the board members’ travel is upon the same 
basis as that of the salaried employees, the same rule is applicable 
where their travel is for the same purpose. Accordingly, the first 
alternative appearing in your question “2” is correct, and the board 
member would not be paid the travel expenses provided in 28 U. S. C. 
600c. 

Any suggestion of divergence in the two rules thus stated is resolved 
by the factor that while the board members are Government officers 
and may be paid travel expenses as such, nevertheless they are un- 
compensated officers and are not disqualified to receive the attendance 
fees as court witnesses which the law denies to compensated 
Government employees. 


(B-24008) 


APPROPRIATIONS—APPLICABILITY OF NAVAL SERVICE LIMITATIONS 
TO COAST GUARD 


Although the Coast Guard at the present time is operating as a part of the 
Navy, the appropriations in the act of February 7, 1942, for the Coast Guard 
are separate and distinct from the appropriations in the same act for the 
naval service, so that the provision of said act increasing the value of 
civilian clothing authorized by section 125 of the act of June 3, 1916, as 
amended, to be furnished Navy enlisted men upon discharge otherwise than 
honorably does not operate to increase the value of civilian clothing that may 
be furnished Coast Guard enlisted men under authority of said section 125, 
as amended, when they are similarly discharged. 


——- Comptroller General Elliott to the Secretary of the Navy, March 20, 
1942: 


There has been received your letter of February 19, 1942, as follows: 


Section 201 of title VI, [II] Naval Appropriation Act, 1942 [1943] approved 
February 7, 1942 (Public Law 441—77th Congress), provides, under the “Bureau 
of Supplies and Accounts,” as follows: 

“Pay, subsistence, and transportation, Navy: The limitation of $15 per man 
for civilian clothing to men given discharges for undesirability, bad conduct, 










DECISIONS OF THE COMPTROLLER GENERAL 891 


or inaptitude is berehy increased to $25, including the cost of an overcoat when 
necessary ; 

In saietinde: with the provisions of section 125 of the National Defense Act 
approved June 8, 1916 (39 Stat. 216), as amended (10 U. S. C. 1393), enlisted 
men of the U. 8. Coast Guard heretofore discharged otherwise than honorably 
have been required to surrender all outer uniform clothing and have been issued 
citizen’s outer clothing at a cost to the Government of $15 or less. 

By Executive Order No. 8929, dated November 1, 1941, the President directed 
that the U. 8. Coast Guard shold from said date, until further orders, “operate 
as a part of the Navy subject to the orders of the Secretary of the Navy.” 

Your decision is requested as to whether the increase from $15 to $25 in 
the amount which may be expended for civilian clothing furnished enlisted 
men of the Navy given discharges for undesirability, bad conduct, or inaptitude, 
as provided in the above quoted statutory provision, applies to expenditures for 
civilian clothing which may be made by the U. 8. Coast Guard for enlisted men 
discharged under similar conditions. 


Executive Order No. 8929, dated November 1, 1941, was issued pur- 
suant to authority vested in the President by section 1 of the act of 
January 28, 1915, 38 Stat. 800, as amended by sections 5 and 6 of the 
act of July 11, 1941, Public Law 166, Seventy-seventh Congress, 55 
Stat. 585. The amended act insofar as here material provides: 


* * * Whenever the Coast Guard or any units thereof are transferred to the 
Navy Department, applicable appropriations of the Navy Department shall be 
available for the expenses thereof: Provided, That the applicable appropriations 
of the Coast Guard shall be available for transfer to the Navy Department for 
such expenses in such amount or amounts as the Director of the Bureau of the 
Budget shall determine * * 

The authority for furnishing civilian clothing to enlisted men dis- 
charged otherwise than honorably is contained in section 125 of the 
act of June 3, 1916, 39 Stat. 216, and the several amendments thereof 
(10 U. S. C. 1898). The original act was made applicable to the Coast 


Guard by the act of August 29, 1916, 39 Stat. 649, which provides: 


That section one hundred and twenty-five of the Act entitled “An Act for fur- 
ther and more effectual provision for the national defense, and for other pur- 
poses,” approved June 3, nineteen hundred and sixteen, shall apply to the Coast 
Guard in the same manner as to the Army, Navy, and Marine Corps. 


The appropriation for the Coast Guard included in title IT, section 
201, Naval Appropriation Act, 1943, Public Law 441, 77th Congress, 
approved February 7, 1942, 56 Stat. 78, does not provide, specifically, 
for the amount that may be expended for civilian clothing furnished 
enlisted men of the Coast Guard discharged otherwise than honorably, 
nor does the Treasury Department Appropriation Act, 1942, approved 
May 381, 1941, 55 Stat. 221, contain a specific provision as to the amount 
authorized to be so expended, However, under Coast Guard Regula- 
tions, 1940, article 596, the amount expendable for each enlisted man 
so discharged is limited to $15, in accordance with the provisions of 
section 125 of the National Defense Act, as amended, 40 Stat. 891, 892. 

The Coast Guard appropriations in the act here under consideration 
are separate and distinct from the appropriations for the naval service, 
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and although operating as a part of the Navy, subject to the orders 
of the Secretary of the Navy, the appropriations for the Coast Guard, 
insofar as here involved, are substantially the same as the appropria- 
tions therefor prior to its transfer to the Navy Department, the only 
material difference in this respect being that whereas the appropria- 
tions for the Coast Guard were prior to the Executive order of Novem- 
ber 1, 1941, included in appropriations for the Treasury Department, 
they have been since the date of said Executive order included in the 
appropriations for the Navy Department. The provisions of an ap- 
propriation act for one of the services is not applicable to another serv- 
ice unless the language in the act is clear to that effect. The provision 
of the act of February 7, 1942, quoted in your letter is contained in the 
appropriation made for the Navy Department and the naval service. 
The appropriation for the Coast, Guard does not include a similar pro- 
vision, nor does the context of the act include any language which could 
be construed as including enlisted men of the Coast Guard within the 
meaning of such provision. 

In view of the foregoing, the provision quoted in your letter from 
section 201 of the act of February 7, 1942, Public Law 441, is not ap- 
plicable to expenditures for civilian clothing furnished enlisted men 
of the Coast Guard discharged otherwise than honorably. 


(B-24752) 


GOVERNMENT CORPORATIONS—EXPENSES INCIDENT TO 
INCORPORATION 


The : ress authority granted the Office of the Coordinator of Inter-American 
airs by the act of December 17, 1941, to create corporations for the effec- 
‘ave and efficient carrying out of the program of said Office includes the au- 
thority, within available appropriations, to employ such means and to make 
such expenditures as may be necessary to accomplish that end, and, there- 
fore, the funds appropriated for carrying on the authorized activities of the 
Office are available for the payment of organizational expenses incident to 
incorporation, including the expense of services of resident agents where 
required. 


Assistant Comptroller General Elliott to the Coordinator of Inter-American 
Affairs, March 24, 1942: 


I have your letter of March 23, 1942, as follows: 


By Public Law 353, Chapter 591, 77th Congress, First Session, approved Decem- 
ber 17, 1941, provision is made that money shall be available to the Coordinator 
for the purpose of strengthening the bonds between the United States and the 
other American Republics by “* * * causing corporations to be created under 
the laws of the District of Columbia, any State of the United States, or any of 
the other American Republics to assist in carrying out the Coordinator’s program 
and capitalizing such corporations.” To carry out the program of this office, 
as directed by the President, we find it advisable, in certain instances, to operate 
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through the medium of a corporation. In deciding upon the kind of corporation 
we have further concluded that it is better to organize a non-stock or membership 
corporation. Such a corporation, as distinguished from a regular business or 
stock corporation, would in our opinion meet with wider approval among the 
people of the American Republics in which the corporation is expected to trans- 
act its business. 

In choosing the state of incorporation for such a non-stock corporation, we have 
also reached the conclusion that the powers conferred under the laws of the Dis- 
trict of Columbia upon non-stock corporations are not broad enough to carry out 
the activities we contemplate. The sections of the Code dealing with charitable and 
philanthropic organizations, i. e. Title 5, Chapter 5, of the Code of the District 
of Columbia as amended, is short (being only six sections) and very general, and 
it is therefore doubtful that the corporation could operate with the freedom of a 
business corporation which we believe it should have. As a typical example, we 
doubt whether a District of Columbia non-stock corporation can hold stocks in 
other companies formed under the laws of the other American Republics to carry 
out the same objectives. This is likewise true with respect to the New York 
membership corporation law. 

Under these circumstances we have chosen the State of Delaware as the proper 
place in which to incorporate because there it is possible to organize a nonprofit, 
or membership, company under the general corporation laws of the state, thus 
ae membership corporation all the freedom to which a stock corporation is 
entitled. 

In incorporating in any state outside the District of Columbia it will be neces- 
sary to have a resident agent, and we deem it both expedient and most economical 
to have this service performed by The Corporation Trust Company, which has its 
office at 100 West Tenth Street, Wilmington, Delaware. I understand their charge 
is $100.00 for the first year and $50.00 for each of the following years. There 
will also be additional expenses normally incident to the organization of corpo- 
rations in any state or district, i. e. a filing fee, indexing fee, certifying and 
recording fees, etc. The Corporation Trust Company has expressed its willing- 
ness to act as resident agent in this situation, but only in the event that we receive 
an opinion from your office stating that its charges will be approved by you. We 
would appreciate your opinion on this question at your earliest convenience. 


Section 3678, Revised Statutes, provides that— 


All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively made, 
and for no others. 


By virtue thereof, this office, in the performance of the duties imposed 
upon it by law, has refused to allow credit for expenditures incident 
to the creation of corporations by Government agencies in the absence 
of express statutory authority therefor or authority necessarily implied 
when the creation of corporations is the only possible means of carrying 
out a statutory duty. In the present case, however, the appropriation 
made by Public Law 353, approved December 17, 1941, 55 Stat. 818, 
under the heading “Office for Emergency Management,” by reference 
is expressly made available for all necessary expenses to enable the 
Office for Emergency Management, of which the Office of the Coordi- 
nator of Inter-American Affairs is a part, to carry out authorized 
activities, and the funds made available from the said appropriation 
to your office specifically are stated to be available for “strengthening 
the bonds between the United States and the other American repub- 
lics by * * * causing corporations to be created under the laws 
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of the District of Columbia, any State of the United States, or any of 
the other American republics, to assist in carrying out the Coordinator’s 
program, and capitalizing such corporations.” 

Thus, the creation of corporations for carrying out the program 
of the Office of the Coordinator of Inter-American Affairs expressly 
is authorized by statute and since the authorization extends to the 
creation of corporations in any State of the United States the creation 
of a corporation in the State of Delaware is, of course, authorized. 
And the statutory authority to create corporations necessarily includes 
the authority, within available appropriations, to employ such means 
and make such expenditures as may be necessary to accomplish that 
end and carry out the authorized activities. Since incorporation nec- 
essarily requires a resident agent and organizational expenses such as 
a filing fee, indexing fee, certifying and recording fees, etc., the statu- 
tory authority to create corporations therefor includes the authority, 
within the limits of available appropriations, to pay such expenses. 

Under the circumstances, if it be deemed expedient, economical, and 
necessary to the effective and efficient carrying out of the program 
of the Office of the Coordinator of Inter-American Affairs to create a 
corporation or corporations in the State of Delaware, as outlined in 
your letter, and to have the services of a resident agent performed by 
The Corporation Trust Company, the appropriation made by Public 
Law 353, supra, is available for payment for the services of such resi- 
dent agent, as contemplated, and for fees and expenses necessarily 
incident to incorporation. 


(B-23802) 


DAMAGE IN TRANSIT TO PRIVATE PROPERTY OF MILITARY 
PERSONNEL—EFFECT ON PAYMENTS TO CARRIERS 


Payments otherwise due a motor carrier under a contract with the United 
States for the transportation of the personal effects of an Army officer 
may be made in full without withholding any amount representing alleged 
damage to the effects in transit, notwithstanding the possibility that the 
officer may later assert a claim against the United States under the act of 
March 4, 1921, for the amount of his damage in excess of the amount 
recoverable from the carrier. 


Assistant Comptroller General Elliott to Col. F. J. Keelty, U. S. Army, March 
28, 1942: 
There has been considered your letter of January 8, 1942, with 
enclosures, as follows: 
1. For reasons hereinafter stated, your advance decision is requested under 


authority of the Act of July 31, 1894 (28 Stat. 208) of the question whether I 
am authorized to pay the inclosed voucher, which has been submitted to me as 





DECISIONS OF THE COMPTROLLER GENERAL 895 


a disbursing officer of the United States for payment in favor of Greyvan 
Lines, Inc., of 1888 South Michigan Avenue, Chicago, Illinois, in the net sum of 
$246.01 covering the transportation by motor van of the household goods and 
professional books of Master Sergeant (2nd Lieutenant) Clyde B. Hamlin, 

6205299, 2nd Transport Squadron, Air Corps, upon retirement from the active 
list of the Army, as authorized and directed in paragraph 21 of Special Orders 
226, War Department, Washington, D. C., September 24, 1940 (copy herewith). 
The service was rendered to the United States by the transportation company 
under purchase order QM-1521, issued by the Purchasing and Contracting 
Officer, Middletown Air Depot, Middletown, Pennsylvania, on February 21, 
1941. The relevant facts giving rise to my doubt in the premises may be 
stated as follows: 

2. The papers accompanying the voucher show that the transportation service 
was rendered as claimed, but that after delivery at the destination, exception 
was made as to certain damaged articles which became the subject of a claim 
by the owner, Lieutenant Hamlin, against the contractor as disclosed by these 
papers, total amount of the claim being shown in these papers as $52.50 (see 
letter of September 6, 1941, addressed by the Quartermaster, Middletown Air 
Depot to Greyvan Lines, Inc.) 

3. The undersigned has undertaken to procure a settlement between the 
officer and the shipper to the end that payment in the net sum due the trans- 
portation company could be made, but the van company has declined to make 
settlement, and has suggested in its letter of August 29, 1941 in this file, that 
I transmit the claim to the General Accounting Office for settlement if I do not 
feel warranted in making payment thereof. 

4. The facts in this case are somewhat similar to those of the case of the 
J. Norman Van Geipe Lines and Fireproof Storage Warehouses, which was the 
subject of an advance decision (B-14598) rendered by you to the undersigned, 
on February 17, 1941, which decision held that payment might be made in that 
case regardless of the doubts of the undersigned if payment was warranted in 
other respects. However, I feel that an important question is involved in the 
present case, and which was not expressly decided in the advance descision above 
cited, which question grows out of considerations hereinafter stated and gives rise 
to my doubt as to the proper or lawful justification for full payment of a van 
contractor who has damaged property of a private owner for which the United 
States is responsible under the Act of March 4, 1921 (41 Stat. 1436). These con- 
siderations may be stated, briefly, as follows: 

(a) It is believed to be fundamental, that a contract for services to be 
rendered to the United States may not, or should not be paid for in full when 
there is reliable evidence that the service was not completely or properly per- 
formed. This principle is expressed in Section 3648 of the Revised Statutes, 
and while in the present case, there is a certification on the voucher that the 
services have been performed, other evidence in the case indicates strongly that 
certain property of Lieutenant Hamlin, while being hauled by the contractor 
under a contract with the United States, was lost or damaged. Incidentally, 
these papers show that the pictures as to which the glass was broken were not 
packed and crated, as stated by the contractor, but were left lying on the top 
of other articles in a barrel. Also, the evidence indicates strongly that certain 
other articles were lost by the contractor, because the check list shows that they 
had been loaded on the van at the point of acceptance. 

(b) The United States is liable to the owner of the property here concerned 
upon the establishment of a claim by him under the Act of March 4, 1921 (41 
Stat. 1436) for the loss or damage of his property when changing station, and 
under such conditions, if such loss or damage was caused by the carrier, it 
would seem that the van hauler should not be paid in full on its claim for 
services, notwithstanding the fact that its faulty services will in all probability 
result in a claim being filed against the United States for loss or damage to 
the property that was being hauled. 

7. Accordingly, solely in the interest of the United States and notwithstanding 
the provision of paragraph 32 c, AR 30-960, the present case is submitted for 
decision of the question whether payment should be made in full to the carrier; 
or whether an amount equal to the approximate or potential claim of the owner 
should be withheld from the carrier pending settlement of any claim against 
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the United States that may be filed by the officer-owner of the property damageu. 
In fact, it would seem most unfair to the United States to pay in full a van 
company for a faulty service, and also pay a damage claim to an officer-owner 
of the property moved (payment of which damage, when established under the 
Act of March 4, 1941 must be made) where the damage resulted from a faulty 
service of the said van company, thereby mulcting the United States in the 
amount of the allowed damage claim. It is possible, of course, though not prob- 
able, that the officer may not file a claim but it is submitted that that possibility 
should not cause the United States to assume a financial liability in a doubtful 
case. 

Aside from other important considerations, discussed hereinafter, 
it seems obvious that in any suit by a transportation company for 
transportation charges claimed to be due it under a contract with 
the United States for the transportation of the property of one in the 
military service, the United States would not be allowed any amount 
by way of set-off or counterclaim merely because of the possibility 
that the owner of the property might later assert a claim against the 
United States under the act of March 4, 1921, 41 Stat. 1436, since— 
even if the claim were otherwise proper for set-off—the sum which 
the United States later might be called upon to pay the owner of the 
property would not be liquidated and could not be determined by the 
court or any person or agency except the Secretary of War. It is well 
established that as a general rule the courts will not allow unliquidated 
claims to be set off and of course where the claim is not only unliqui- 
dated at the inception of a legal action but is not susceptible of exact 
determination by the court any offset would not be allowed. 

In accordance with the express terms of the act of March 4, 1921, 
a person in the military service asserting a claim under that act on 
account of damage to his property alleged to have been incurred in 
connection with the transportation of such property by common car- 
rier is entitled to payment only for the amount of his loss or damage 

‘in excess of the amount recoverable from the carrier (17 Comp. Gen. 
780; B-16331, May 15, 1941; B-17584, July 11, 1941), and paragraph 4, 
Army Regulations 35-7100, provides that— 

* * * the claimant [the owner of the property] will personally make demand 
in writing upon the last common carrier handling the shipment of personal effects 
for reimbursement for the resulting loss or r damage within 9 months following the 
date of delivery of said shipment. * * 
and see 15 Comp. Dec. 38, July 16, 1908. The act of March 4, 1921, 
and its predecessors, were passed for the benefit of persons in the 
military service and did not intend that the Government should as- 
sume the liability which the law imposes upon carriers. The pur- 
pose of the statute was to authorize payments by the Government 
to cover losses which otherwise would fall upon military personnel, 
and, generally, it is to be presumed that any payments authorized 
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under the statute represent reimbursement for such losses only and 
do not cover loss or damage for which a common carrier could be held 
responsible. It thus appears that the amounts which the Secretary 
of War may determine to be allowable under the act of March 4, 1921, 
usually are additional to, and not in substitution for, amounts re- 
coverable from common carriers, and that the mere fact that the 
Government may make a payment under the act of March 4, 1921, in 
a case involving transportation by common carrier, does not give 
rise to any cause of action in favor of the Government against the 
carrier. Obviously, if there is no cause of action, the courts would 
not recognize any right of set-off. 

The nature of the relationship between the Government and a 
person in the military service whose property is being shipped at 
Government expense is discussed in 18 Comp. Gen. 164, which is, in 
part, as follows: 


* * * Army Regulations have required that if an officer wants the Gov- 
ernment to assume the cost of transportation, he must turn his effects over to a 
quartermaster, if stationed where one is available, for shipment. The regula- 
tions have further required the quartermaster to ship the goods at released 
valuation by the route and method giving the lowest rate, specifically requiring 
the use of rail-water or rail-water-rail routing when available at less cost. It 
has always been believed that this was a mere authority to save the officer the 
expense of moving his household effects when official business required that he 
change stations. * * * 


The effects are the personal property of the officers. They are under no 
duty or obligation to turn them over to the Government for shipment. If they 
do so, from choice, to obtain the benefit of the Government paying the transpor- 
tation costs, they do so subject to the statute and regulations governing the mat- 
ter, of which they are chargeable with notice, and, therefore, assume any ad- 
ditional risk or hazards incident to the means of transportation required by the 
regulations. The Government would appear to be at most merely a bailee of the 
property for the benefit of the bailor, and, aside from statute, contractually liable 
only for the breach of an implied obligation to exercise ordinary care. Neither 
the statutes nor regulations purport to make the Government an insurer of such 
property voluntarily bailed to the Government for transportation for the benefit 
of the bailor. ‘That such property may not legally be viewed as the property of 
the Government during transportation see Oregon-Washington Railroad & Nav- 
igation Company v. United States, 255 U. S. 339, and United States v. Galveston, 
Harrisburg 4 San Antonio Railway Company, 279 U. S. 401, holding the Govern- 
ment not entitled to land grant reductions on shipment of officers’ effects and pri- 
vate mounts transported at Government expense because not the property of the 
United States. * * * 


In these cases where the Government contracts for the transfer of 
private property of persons in the military service it has never been 
considered that the Government is under any obligation to prosecute 
the loss or damage claim of the owner of the property against the car- 
rier, and the Army Regulations, supra, require the owner personally 
to file his claim with the carrier before he is entitled to favorable con- 
sideration of his claim under the act of March 4, 1921. 
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The records you have submitted do not show clearly the extent 
of the property loss or damage which Second Lieutenant Hamlin 
claims to have suffered, and do not show that he has been reasonably 
diligent in perfecting his claim against the transportation company. 
As you have indicated, there is no certainty that he will make a claim 
against the United States under the act of March 4, 1921, and it 
is purely conjectural whether the Secretary of War would allow 
any part of his claim if he did make one. Furthermore, as pointed 
out above, any amount allowed by the Secretary of War presumably 
would be something in addition to the amount recoverable from the 
carrier and not in substitution therefor. 

According to the certificates and receipts accompanying your sub- 
mission, the property of Second Lieut2znant Hamlin actually has 
been transported as contemplated by the contract subject only to the 
exception noted on the receipt signed by the owner to the effect that 
four items were not received at destination in good order and con- 
dition. The Quartermaster Purchasing and Contracting Officer, 
Middletown Air Depot, has certified that the services called for by 
the contract (purchase order QM 1521 dated February 21, 1941) 
with Greyvan Lines, Inc., have been rendered in accordance with the 
terms of the contract and specifications governing same. The con- 
tract shows that the contractor has posted an annual performance 
bond with the Quartermaster General’s Office in the amount of $1,000 
for packing, transportation and delivery service. Also the contract 
contains a provision as follows: 

Cargo Insurance. Each bid will contain a certificate of the carrier stating 
whether or not said carrier carries cargo insurance as security to compensate 
shippers or consignees for loss of or damage to property belonging to shippers 
or consignees and coming into the possession of said carrier in connection with 
its transportation service, and, if carried, the amount thereof; the policy num- 
ber and date; and the name and address of the company or companies with 
which such insurance is carried. , 

There has been submitted a certificate signed by the agent of the 
contractor which is as follows: 


Concerning Cargo Insurance and Tariff 


Cargo Insurance is carried with National Fire Insurance Co. of Hartford, 


Conn., policy #1M-44287, 10/31/34; and covers to the extent of $.30 per pound 
per article. 


We participate in the Household Goods Carriers’ Bureau tariff #9. 

In cases such as this it would seem the owner of the property has 
a reasonable assurance that any properly prosecuted valid claim he 
may have against the transportation company will be paid, and there 
appears no sufficient reason for authorizing any change in, or exception 
to, the long standing rule stated in paragraph 32c, Army Regulations 
30-960, as follows: 
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c. Payment to carrier cannot be withheld or suspended.—There is no authority 
of law for withholding money due the carrier by the Government for the pur- 
pose of reimbursing the owner for loss or damage, nor for suspending payment 
of the carrier’s bill until a claim is adjusted, and requests therefor will not 
be made. See 15 Comp. Dec, 38. 


This has been the rule for many years where the shipment is by a 
common carrier by rail, and the liability of the Government in such 
a case under the act of March 4, 1921, is the same. No valid reason 
is perceived why the rule should be otherwise when the shipment 
is by motor trucks by a van line. 

The voucher in favor of Greyvan Lines, Inc., is returned herewith 
and you are authorized to make payment thereon, if otherwise cor- 
rect, without deduction of any amount on account of the alleged 
loss of or damage to the property of Second Lieutenant Hamlin. 


(B-24773) 
MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—JOINT 


Where a Navy Department civilian employee, authorized to travel on a mileage- 

for-use-of-privately-owned-automobile basis, traveled in a Navy officer’s auto- 
mobile accompanied by the officer who has been paid mileage allowance 
under section 12 of the act of June 10, 1922, the civilian employee is 
entitled to payment of mileage for the use of the automobile upon certifica- 
tion that he paid the operating expenses thereof, regardless of whether 
payment of mileage allowance to the officer was proper. 20 Comp. Gen. 512, 
involving travel by two or more civilian employees in the same automobile, 
distinguished. 


Comptroller General Warren to the Secretary of the Navy, April 1, 1942: 
I have your letter of March 21, 1942, LL/L20-3(420312) §, 
MFL:kg, as follows: 


Under orders of December 29, 1941, Mr. William B. Lurie, a civilian employee 
of the Navy Department on permanent duty at Washington, D. C., was ordered 
to proceed to various points in the States of Virginia, North and South 
Carolina, Georgia, and Florida for temporary duty in connection with obtaining 
magnetic compass data. As it was more economical and more advantageous to 
the Government and in view of the ‘necessity of having with him certain 
equipment, including compass testing apparatus, Mr. Lurie was authorized to 
perform the travel by privately owned automobile and was allowed expenses on 
a mileage basis at the rate of 314 cents per mile for transportation. 

Upon completion of the temporary duty and on return to Washington, Mr. 
Lurie submitted a travel expense claim on which it was shown that in per- 
forming the ordered duty, Mr. Lurie used an automobile registered in the name 
of Lieutenant (j. g.) W. G. White, U. S. N. Mr. Lurie certified that he actually 
paid the operating expenses of the motor vehicle used, and that he had not 
recovered any part of such expenses in any manner whatsoever. However, 
in view of the statement that in the performance of the ordered duty he 
traveled in company with Lieutenant (j. g.) W. G. White, U. S. N., the claim 
was paid for per diem only on voucher No. 203623 February 1941, accounts 
of Stephen J. Brune, Captain (S. C.) U. S. N., and the sum of $100.87, covering 
2,882 miles at 3% cents per mile, was withheld. 

Upon investigation, it was found that Lieutenant White, under temporary 
duty orders of December 30, 1941, was ordered to proceed to the same points 
as named in Mr. Lurie’s orders. The travel was completed and mileage claim, 
with the statement that no Government transportation was furnished, was 
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presented and paid under voucher - ar oat January 20, 1942, accounts of 
Stephen J. Brune, Captain, (8. C.) U.S 

A supplemental claim, in the sum of 310087, representing the amount with- 
held, as above stated, and eliminated from the original claim, has now been 
submitted by Mr. Lurie and your decision is requested as to whether, under the 
circumstances reported, payment of such supplemental claim should be made. 
For this purpose there is enclosed an extract from the claim of Mr. Lurie 
showing the expenses incurred. 


The submitted extract from Mr. Lurie’s claim (Standard Form 
1012c—Revised) contains a certificate, as follows: 

I further certify that I actually incurred or paid (except as otherwise 
explained) the actual operating expenses of the motor vehicle indicated, for 
which commutation is claimed on a mileage basis, and that I have not recovered 
any part of such expenses in any manner whatsoever, except as shown above. 

In the performance of the above mileage I traveled in company with Lt. (j. g.) 


W. G. White, Bureau of Ships, who has not paid, or will not pay, the amount 
of the deduction shown above, or will not claim reimbursement therefor. 


The act of February 14, 1931, 46 Stat. 1103, as amended by section 
9 of the act of March 3, 1933, 47 Stat. 1516, and as further amended 
by the act of April 25, 1940, 54 Stat. 167, provides: 

That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 2 cents per mile for the use of a privately owned motorcycle or 
5 cents per mile for the use of a privately owned automobile for such trans- 
portation, whenever such mode of travel has been previously authorized and 
payment on such mileage basis is more economical and advantageous to the 
United States. * * 

See, also, paragraph 12 (a) of the Standardized Government Travel 
Regulations as amended. 19 Comp. Gen. 984. 

In decision of March 8, 1941, 20 Comp. Gen. 512, wherein was con- 
sidered the above-quoted statute and the cited regulations with 
reference to travel by two or more civilians in a privately owned 
automobile, it was held (quoting from the syllabus) : 

Where two or more civilian employees perform an official trip in a privately 
owned automobile, only one of them may be reimbursed on a mileage basis. 


8 Comp. Gen. 134, involving a money allowance to Navy enlisted men, 
distinguished. 


That rule, however, is not applicable in this case because here the 
other traveler was not a civilian employee but an officer of the Navy 
whose mileage allowance is for consideration under another statute, 
to wit, section 12 of the act of June 10, 1922, 42 Stat. 681, as amended 
by the act of June 1, 1926, 44 Stat. 680. The propriety of the pay- 
ment of mileage to the naval officer under the stated facts and circum- 
stances will be for consideration in the audit of the accounts of the 
disbursing officer involved. 

In decision of June 18, 1941, 20 Comp. Gen. 913, it was held 
(quoting from the syllabus) : 

A Government employee may not be paid mileage, under the act of February 
14, 1931, as amended, for travel by a privately owned automobile not his prop- 


erty without a showing that such use of the automobile involved some actual 
expense on his part, for example, that he paid the whole or a substantial part 
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of the cost of operation, but an affirmative statement on the voucher over his 
signature relative to the matter will suffice for audit purposes. Travel in 
employee’s own automobile, distinguished, in that in such case an actual expense 
to the traveler may be assumed. 


As Mr. Lurie has certified on the voucher that he paid the actual 
operating expenses of the privately owned automobile in which the 
official travel was performed, he would be entitled to payment of 
mileage at the rate of 314 cents per mile—which rate, it is understood, 
was the rate authorized in his travel order—regardless of the fact 
that he traveled in company with a naval officer and regardless of 
whether the mileage payment to the naval officer was proper. 

Mr. Lurie’s supplemental claim, if otherwise correct, may be paid. 


(B-24647) 


HOLIDAYS—LEAVES OF ABSENCE 


February 23, 1942, the Monday following George Washington's Birthday, which 
fell on Sunday, was a holiday in the District of Columbia under the act of 
March 3, 1901, as amended, and Executive Order No. 1076 of May 22, 1909, 
within the meaning of the act of March 2, 1940, excluding holidays from 
the days to be charged against annual and sick leave provided for in the 
leave acts of March 14, 1936. 

Annual or sick leave may not be charged against an employee for absence on 
a holiday on which he would otherwise be required to work under a 
general administrative order, but it is within administrative discretion to 
excuse an individual employee from working either with or without pay— 
regardless of the basis of compensation or whether the employee is subject to 
the holiday pay statute of June 29, 1988—on such a holiday, or, if an 
employee should arbitrarily absent himself from work on that day, to 
deduct one day’s pay as a disciplinary measure for failure to work. 

Employees of the Government Printing Office, including per diem, per hour, 
and piecework employees subject to the holiday pay statute of June 29, 
1988, who were in an annual or sick leave status for a period including 
Monday, February 23, 1942—a holiday in the District of Columbia—and 
who did not receive notice of the administrative order that such holiday 
would be a work day should be paid for that day, without charge to leave 
of any kind. 

Employees of the Government Printing Office, iricluding per diem, per hour, 
and piecework employees subject to the holiday pay statute of June 29, 
1938, who were officially notified to work on Monday, February 23, 1942—a 
holiday in the District of Columbia—but who were absent on that day for 
some personal reason should not be carried in a leave without pay status 
for that day, but whether in a particular case there should be deducted 
one day’s pay for failure to work is for administrative determination. 

Employees of the Government Printing Office, including per diem, per hour, and 
piecework employees subject to the holiday pay statute of June 29, 1988, 
who were officially notified to work on Monday, February 23, 1942—a 
holiday in the District of Columbia—but who were ill on such holiday 
and reported such fact as soon as possible should be excused from working 
and paid their regular compensation for that day, without charge to leave 
of any kind, if it be administratively determined that they were actually 
not able to work on that day. 


Comptroller General Warren to the Public Printer, April 2, 1942: 


T have your letter of March 13, 1942, as follows: 


Owing to the tremendous demands being made upon the Government Printing 
Office at the present time by virtue of the existing national emergency, it was 
administratively decided to require all employees of the Office to work on a 





902 DECISIONS OF THE COMPTROLLER GENERAL 


legally recognized holiday, Monday, February 23, 1942, which, as you know, 
was the general policy throughout the Government service on that day. 

Sunday, February 22, 1942, was the anniversary of the birth of George 
Washington, and the following Monday, February 23, 1942, was a holiday in 
accordance with Executive Order No. 1076 of May 22, 1909, which reads: 

“It is hereby ordered that all offices of the Government, arsenals, navy yards, 
and stations, and other Government establishments shall, when the first day 
of January, the twenty-second day of February, the thirtieth day of May, the 
fourth day of July and the twenty-fifth day of December, fall on the first day of 
the week, commonly called Sunday, be closed to public business on the following 
Monday and that all employees in the public service, wherever employed, who 
would be excused from work on the above-named days be excused on the follow- 
ing Monday when said days fall on the first day of the week, commonly called 
Sunday, excepting that where a State law fixes for a holiday another day than 
the Monday following such legal holiday, the Government offices and other 
Government establishments situated in such States shall close and employees 
in the public service shall be excused on that day which is in conformity to 
State law.” 

Further, the District of Columbia Code, title 28, paragraph 616, reads in part 
as follows: “Whenever any day set apart as a legal holiday shall fall 
on Sunday, then and in such case the next succeeding day shall be a holi- 
day * *” 

The word “holiday,” as defined in Webster’s unabridged New International 
Dictionary, is “a time or period of recreation or exemption from work.” 

The amendment to the annual and sick leave laws (Public, No. 419, 76th 
Cong.) with regard to the method of charging annual and sick leave, reads as 
follows: 

“That the days of annual leave with pay provided for in the Act of March 
14, 1986 (49 Stat. 1161), and the days of sick leave with pay provided for in 
the Act of March 14, 1936 (49 Stat. 1162), shall mean days upon which employees 
would otherwise work and receive pay, and shall be exclusive of Sundays which 
do not occur within a regular tour of duty, holidays, and all nonwork days 
established by Federal statute or by Executive or administrative order.” 

In view of the foregoing, the notice to the employees contained the statement 
that absence on that day would necessarily be charged to leave without pay, 
as annual or sick leave could not be granted for a holiday. 

Although the employees received notice that February 23 was a workday, 
some were absent on that day because of illness or for other personal reasons, 
and the following questions have arisen in regard to pay and leave for that day: 

1. What action should be taken in the case of an employee who was on 
approved annual leave beginning prior to February 18, 1942, the date of the 
notice to work on February 23, and who did not receive notice to work on that 
day, assuming that his application for annual leave covered a period inclusive 
of Monday, February 23? Should he be charged annual leave, leave without 
pay, or paid for the holiday without charge to leave of any kind? 

2. What action should be taken in the case of an employee who was on extended 
sick leave beginning prior to February 18, 1942, the date of the notice te work 
on February 23, and who did not receive notice to work on that day, assuming 
that his application for sick leave covered a period inclusive of Monday, February 
23? Should he be charged sick leave, leave without pay, or be paid for the 
holiday without charge to leave of any kind? 

Under section 9 of the Annual Leave Regulations, it is provided that leave 
without pay shall not be granted until all accumulated and current accrued 
leave allowable under the regulations is exhausted, with the exception of (a) 
employees injured in line of duty, and (b) employees who are ordered to active 
military, naval, or Coast Guard duty. 

3. Would it be proper, therefore, to carry in a leave-without-pay status an 
employee who had been officially notified to work on February 23 but who was 
absent on that day for some personal reason, (a) although he had sufficient 
earned annual leave to his credit, and (b) in the event he had no annual leave 
to his credit? 

4. Would it be proper, therefore, to carry in a leave-without-pay status an 
employee who had been officially notified to work on February 23 but who was 
ill on that day, and reported such illness as soon as possible, (a) although he 
had sufficient sick and annual leave to his credit, and (b) in the event he had no 
sick or annual leave to his credit? 
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The foregoing questions apply to employees paid on an annual basis, With 
regard to employees paid on the hourly basis, Public Resolution No, 127, dated 
June 29, 1988, provides as follows: 

“That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a 
holiday by Federal statute or Executive order, or any day on which the depart- 
ments and establishments of the Government are closed by Executive order, 
they shall receive the same pay for such days as for the other days on which 
an ordinary day’s work is performed. 

“Seo, 2. The joint resolution of January 6, 1885 (U. S. C., title 5, sec. 86), 
and all other laws inconsistent or in conflict with the provisions of this Act are 
hereby repealed to the extent of such inconsistency or conflict.” 

In view of this resolution, and as the employees paid on the hourly basis were 
not relieved or prevented from working solely because of the occurrence of the 
holiday, your decision with regard to questions 1 to 4, inclusive, is also desired. 

In order .to provide for proper adjustments in pay of the employees involved, 
an early decision will be appreciated. ‘ 

Section 28-616, District of Columbia Code, 1940, from which you 
quote in your letter is taken from section 1389 of the act of Marc 
3, 1901, 31 Stat. 1404, superseding the act of December 20, 1881, 22 
Stat. 1, which provided that when a national holiday falls on Sunday 
the following day—Monday—should be a holiday in the District of 
Columbia so far as negotiable paper was concerned, and from section 
1298 of the act of June 30, 1902, 32 Stat. 543, which amended section 
1389 of the act of 1901, supra, to establish Monday following a holiday 
talling on Sunday as a holiday in the District of Columbia “for all 
purposes.” Based on these statutes, as well as the Executive order of 
May 22, 1909, quoted in your letter, it must be concluded that Monday, 
February 23, 1942, following February 22, 1942, George Washington’s 
Birthday, which fell on Sunday, was a holiday for employees of the 
Government Printing Office within the meaning of the act of March 
2, 1940, 54 Stat. 38 (Public, No. 419, 76th Congress) quoted in your 
letter, supra. 

Under the plain provisions of the said act of March 2, 1940, neither 
annual nor sick leave of absence with pay may be granted or charged 
any class of employees of the Government Printing Office for absence 
on a holiday, including February 23, 1942, whether or not the em- 
ployees who were not otherwise on authorized leave on said day were 


required to work on the holiday by administrative order. The statute - 


expressly excludes “holidays” from “days” on which annual and sick 
leave of absence with pay may be charged. 

The Annual and Sick Leave Regulations (Executive Orders Nos. 
8384 and 8385, dated March 29, 1940), including section 9 of the former 
providing that leave without pay may not be granted until annual 
leave has been exhausted, with certain exceptions not here material, 
were promulgated in the light of the act of March 2, 1940, supra, ex- 
cluding holidays from the days to be charged against leave. Accord- 
ingly, said section 9 of the annual leave regulations, to which you 
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refer, has no application to the present situation. Authorized absence 
on a holiday is not to be regarded as leave without pay. Such regula- 
tion does not preclude an administrative office from excusing an in- 
dividual employee from working, either with or without pay, on a 
national holiday on which the employees generally are required to 
work by administrative order. That is to say, as the order to work 
on February 23, 1942, was an administrative order issued by the Pub- 
lic Printer, it is within his discretion to make exceptions in individual 
cases, due to the exigencies of the situation in each case. This is true 
whether the employee is paid on a per annum, per diem, or any other 
basis, and whether or not the employee is subject to the holiday law 
of June 29, 1938, 52 Stat. 1246, quoted in your letter. The terms of 
that statute need not be applied so as to require any different rule in 
this regard as to regular employees of the Federal Government whose 
compensation is fixed at a rate per diem, per hour, or on a piece-work 
basis, and subject to its provisions, than the rule above stated ap- 
plicable to all classes of employees, the purpose of that holiday statute 
having been to equalize the rights to holiday pay of regular, per diem, 
etc., employees with the right to holiday pay of per annum employees. 

Also, it is within administrative discretion as in the nature of a 
disciplinary measure to refuse to authorize or approve absence on 
February 23, 1942, and to deduct one day’s pay for failure to work on 
the holiday under the general administrative order, if it be determined 
administratively that the exigencies of the situation in the individual] 
case do not justify administrative action excusing the employee from 
working because of the occurrence of the holiday, particularly where 
there was any reason to believe an employee was deliberately trying to 
avail himself of an absence because it would not be charged as leave. 

Accordingly, the answers to your questions, other than the general 
rules above stated that annual and sick leave of absence with pay may 
not be charged for absence on February 23, 1942, and that absence on 
that holiday is not to be regarded as leave without pay within the 
meaning of section 9 of the annual leave regulations, are primarily for 
administrative consideration in each individual case. However, in 
the absence of any law or regulation controlling the matter, and in 
order that the same rules may be applied uniformly, so far as possible, 
your questions are answered as follows: 

The employees in questions 1 and 2 should be paid for the holiday, 
without charge to leave of any kind. 

Questions 3 (a) and (b) are answered in the negative. Whether 
in this case there should be deducted one day’s pay for failure to work 
on the holiday is for administrative determination. 

Questions 4 (a) and (b) are answered in the negative. If it be de- 
termined by the administrative office that this employee was actually 
not able to work on February 23, 1942, it is the view of this office that 
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the employee should be excused from working and paid his regular 
compensation for that day. 

Referring to the penultimate paragraph of your letter, the above 
answers are applicable, also, to “regular employees of the Federal 
Government whose compensation is fixed at a rate per day, per hour, 
or on a piece-work basis,” quoting from the holiday law of June 29, 
1938. 


(B-24823) 


TELEPHONES—INSTALLATION IN TENTS, ETC., OCCUPIED BY ARMY 
OFFICERS 


Temporary buildings, tents, or other structures at military posts or camps, not 
available for family occupancy but used by Army officers as temporary sleep- 
ing quarters as well as for the transaction of public business, are not private 
residences or private apartments within the purview of section 7 of the 
act of August 23, 1912, prohibiting expenditure of public funds for telephone 
service installed in such residences or apartments, so that the installation of 
telephones therein at public expense when necessary for the transaction of 
public business is authorized. 


Comptroller General Warren to the Secretary of War, April 3, 1942: 
T have your letter of March 24, 1942, as follows: 


The Comptroller of the Treasury and the Comptroller General of the United 
States have held, in a long series of decisions, that Government-owned buildings, 
or parts thereof, occupied by individuals as quarters, are private residences or 
private apartments within the meaning contemplated in section 7 of the act of 
August 23, 1912 (37 Stat. 414). It appears that these decisions have, with one 
exception, consistently held that telephone service may not be provided at public 
expense in an office of an individual located in his residence if the individual in- 
volved has an office with telephone service elsewhere. Exception to this general 
rule was made in the decision of the Comptroller General April 27, 1925 (A 7856) 
4 Comp. Gen. 891, which provides that: 

“The installation of a telephone in the Government-owned residence of the 
Superintendent of Lighthouses, in a room equipped and used as an office for the 
transaction of public business in the administration of lighthouses at times when 
the office outside the reservation is officially closed, is not within the prohibition 
by section 7 of the act of August 23, 1912, 37 Stat. 414, against the expenditure 
of public funds for telephone service installed in private residences.” 

This decision made reference to and quoted an advance decision to the Secretary 
of Commerce March 8, 1919, 88 MS. Comp. Dec. 1157 in which it was stated: 

“The provisions of the act of 1912, supra, have been construed as not prohibit- 
ing the installation of telephones in a Government-owned house of an employee, 
where the work requires the use of a telephone and that is the logical and neces- 
sary place to have a telephone in conducting the Government’s business. (19 
Comp. Dec. 212; id., 350.)” 

Commanding Officers of major units of military organizations, and other 
officers assigned to important staff duties at military posts and camps during 
the current national emergency, have responsibilities which make them subject 
to call at all hours of the day and night, and it is considered essential to the 
proper and efficient performance of their respective functions that these offi- 
cers may be reached by telephone and may have access to telephone facilities 
for the initiation of telephone calls at all times. These officers are billeted 
in temporary buildings, or tents, or other structures that may be available. 
Such buildings and structures are not used as quarters for the families of 
these officers, and the War Department does not consider such temporary 
billeting facilities as private residences or private apartments in the sense 
contemplated in section 7 of the act of August 23, 1912, referred to above. 
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The office of an officer exercising military command or important staff functions 
essential to the efficient operation of the military establishment is where he 
is called upon to perform the functions of his position, without regard to 
whether or not he may have an office elsewhere for the performance of other . 
functions at other times. The billeting facilities provided for such officers 
are, in fact, offices for the transaction of official business, without regard to 
the fact that they are provided with beds and are also used as temporary 
sleeping quarters. The telephone service required by such officers in the trans- 
action of important official business is required at the place where the busi- 
ness is transacted and, to the extent that any other office is not available for 
the immediate transaction of the business involved, that officer has no other 
office elsewhere. 

The War Department requests advice as to whether or not the expenditure 
of public funds for telephone facilities and services in temporary buildings 
and structures used to house officers in camps and cantonments being con- 
structed for the expanding Army, and required for the transaction of necessary 
official business, will be considered in contravention of the restrictions imposed 
by section 7 of the act of August 23, 1912 (37 Stat. 414). 


Section 7 of the act of August 23, 1912, 37 Stat. 414, provides: 


That no money appropriated by this or any other act shall be expended for 
telephone service installed in any private residence or private apartment or 
for tolls or other charges for telephone service from private residences or pri- 
vate apartments, except for long-distance telephone tolls required strictly for 
the public business, and so shown by vouchers duly sworn to and approved by 
the head of the department, division, bureau, or office in which the official 
using such telephone or incurring the expense of such tolls shall be employed. 


















































In view of the explanation set forth in your letter it may be con- 
cluded that temporary buildings, tents, or other structures, at mili- 
tary posts or camps used by officers for the transaction of public busi- 
ness, and not available for family occupancy, are not private resi- 
dences or private apartments within the purview of the above-quoted 
section of the act of August 23, 1912, notwithstanding such structures 
are used by such officers as temporary sleeping quarters also, and 
accordingly this office will not be required to object to the installa- 
tion of telephones therein when necessary for the transaction of 
public business. 4 Comp. Gen. 891; 19 Comp. Dec. 350. 


(B-24133) 


REPAIRS AND IMPROVEMENTS UNDER RENT-FREE AND 
NOMINAL-RENT LEASES 


Amounts expended by the Government for repairs, etc., to premises occupied 
rent free or at a nominal rent are to be regarded as rent. 

Section 322 of the act of June 30, 1932, as amended, limiting the amount which 
may be paid for rent of leased premises and that which may be expended 
for repairs, etc., thereto “where the rental to be paid shall exceed $2,000 
per annum,” must be considered as applicable where premises are occupied 
rent free or at a nominal rental, if the amount proposed to be expended 
for repairs, ete., plus the nominal rental, if any, exceeds $2,000. 

Amounts in excess of $2,000 proposed to be expended by the Government for 
repairs, etc., to premises occupied rent free or at a nominal rent, plus any 
nominal rent, must not exceed the 15 percent of the fair-market-vaiue 
rental limitation contained in section $22 of the act of June 30, 1932, as 
amended, which becomes applicable when the rent for leased premises 
exceeds $2,000 per annum, 
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When premises are occupied under a lease covering a fraction of a year with 
the privilege of renewal, the first 12 months of occupancy constitute “the 
first year of the rental term” within the meaning of section 322 of the act 
of June 30, 1932, as amended, limiting the amount which may be expended 
by the Government for repairs, etc., to leased premises. 


‘Comptroller General Warren to the Director of Selective Service, April 4, 1942: 


I have your letter of February 24, 1942, file 7-2.18-54-B, as 
follows: 


There is presented for your consideration the following matters invelving 
alterations, improvements, and repairs of rent-free premises occupied by field 
offices of the Selective Service System. 

The Selective Service System has thus far been able to locate approximately 
35 percent of its approximately 7,000 field offices in rent-free quarters in State, 
county, municipal, and privately owned buildings. There have been and are 
before this office for consideration numerous cases involving alterations, im- 
provements, and repairs of rent-free quarters. While considerable study and 
research has been made of applicable law and decisions, there do not appear 
to be available sufficient references relating to the applicability of provisions 
of section 322 of the Economy Act of June 30, 1932, 47 Stat. 412, as amended, 
with particular reference to rent-free premises, to permit of uniform determi- 
nations of the extent to which Federal funds may be obligated in effecting 
alterations, improvements, and repairs to rent-free premises. It therefore ap- 
pears necessary that this office secure more information on the subject in 
order that administrative provisions now included under paragraph 608.11 
of Selective Service Regulations be amplified, if required. 

One possible interpretation of the applicability of the provisions of the 
Economy Act to rent-free premises appears to be that, strictly speaking, in 
order to arrive at a fair rental value, one must return to the original base 
apparently for consideration—namely, fair market value, and by computing 
15 percent of the fair market value arrive at the fair rental value upon which 
a further computation of 25 percent must be made to arrive at the proper 
amount for which approval may be given for alterations, improvements, and 
repairs. The most important point for consideration under such an interpre- 
tation is the general difficulty in securing estimates on buildings or quarters 
of the nature of those in which the majority of Selective Service rent-free 
offices are contained. If it may be assumed that the general intent of the 
Economy Act was to limit within economical bounds the amouut of expendi- 
tures of Federal moneys for rented space, the question might be raised as to 
whether the provisions of the referred-to act are for as strict application to 
rent-free premises since there is a definite and immediate econumy to the 
securing of rent-free premises. 

In view of the apparently unquestionable difficulty of securing estimates of 
fair market values, particularly in buildings of the character of State Capitols 
where cost factors might have no direct relation to use factors, it might appear 
that estimates of fair rental values by qualified parties, using as a general 
base of valuation the average rental of similarly located and equipped quarters, 
would provide as satisfactory a base for computations as estimates of fair 
market value, especially since the elements for consideration in determining 
fair rental value are not as complex as those used in determining fair market 
value. It might also appear that since fair rental value estimates generally 
involve more current and practical factors than estimates wherein widely 
varying cost and depreciation factors are involved, there may actually be 
received estimates which offer more protection to the interests of the United 
States. 

There are submitted the following specific questions: 

1. Are the limitations on the amounts which may be expended for alterations, 
improvements, and repairs of rented premises, which are contained in section 
822 of the Economy Act of June 30, 1932, as amended, applicable to premises 
occupied rent free or at a nominal rental? 

2. In determining the maximum amounts that may be expended for altera- 
tions, improvements, and repairs to premises occupied rent free, or at a nominal 
rental, is it necessary in all cases to compute such amounts by taking one- 
fourth of 15 percent of the fair market value of the premises occupied? 

8. If your answer to the preceding question is in the negative, would it be 
proper to (1) obtain estimates of the fair rental value of the quarters occupied, 
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or, when quarters are occupied in a public building, to obtain estimates of the 
amount that would necessarily have to be paid as rent if similar or other 
suitable quarters were to be occupied and it were necessary to pay a substan- 
tial rental, and (2) compute the maximum amount that could be expended for 
alterations, improvements, and repairs by taking one-fourth of the estimated 
fair rental value, or the estimated amount that would have to be paid as rental 
if similar or other suitable quarters were occupied? 

4. If it is proper to use the formula outlined in the preceding question, in 
order to compute the maximum amount that could be expended for alterations, 
improvements, and repairs, would it be necessary, when the amount that would 
otherwise be paid as rental is so obtained is an amount in excess of $2,000, to 
make a further determination that this amount does not exceed 15 percent of 
the fair market value of the quarters occupied, and if it does to limit the 
amount that may be so expended to one-fourth of 15 percent of the fair market 
value? 

5. If premises are occupied on January 1 of any year under lease, with a 
substantial rental consideration and with renewal options extending beyond 
the termination of the immediate lease period stated to be June 30 of that year, 
and alterations, improvements, and repairs (not covered under the terms of 
the lease) are desired to be made to be completed by March 1, shall 
computations of amounts available for such alterations, improvements, 
and repairs, be based on the fractional period of one year from January 1 to 
June 80 or, in instances where the amount necessary to effect required im- 
provements is more than the amount computed on a fractional part of the 
year, may the lease period for computation purposes be considered one year? 

6. When quarters are occupied rent free in public buildings, and there is no 
formal lease for the reason that State or local laws contain no authority for 
leasing quarters in such public buildings, is it proper to expend any amount 
for alterations, improvements, or repairs of the quarters occupied? It is under- 
stood, of course, that if any alterations, improvements, or repairs were directed 
to be made in such quarters it would only be after it had been administratively 
determined that there was every likelihood that the Selective Service System 
would receive the benefit of such alterations, improvements, or repairs for a 
substantial period of time. 

Your consideration and advice are respectfully requested. 


It is a well-established general rule that appropriated funds may 
not be used for the permanent improvement of privately owned 
property by an agency of the United States. 15 Comp. Gen. 761; 
19 id. 528; 20 id. 927. However, an exception to this rule is con- 
tained in section 322 of the act of June 30, 1932, 47 Stat. 412, as 
amended by the act of March 3, 1933, 47 Stat. 1517, which provides: 

Hereafter no appropriation shall be obligated or expended for the rent of 
any building or part of a building to be occupied for Government purposes at 
a rental in excess of the per annum rate of 15 per centum of the fair market 
value of the rented premises at date of the lease under which the premises are 
to be occupied by the Government nor for alterations, improvements, and repairs 
of the rented premises in excess of 25 per centum of the amount of the rent 
for the first year of the rental term, or for the rental term if less than one 
year: Provided, That the provisions of this section shall not apply to leases 
heretofore made, except when renewals thereof are made hereafter, nor to 
leases of premises in foreign countries for the foreign services of the United 


States: Provided further, That the provisions of this section as applicable to 


rentals, shall apply only where the rental to be paid shall exceed $2,000 per 
annum. 


This statutory provision contemplated normal situations in which 
the payment of an adequate compensating rental for occupancy has 
been provided in the lease; and, in such circumstances, limits the 
aggregate amount which may be expended for rent and for repairs 
with respect to that particular property. While the proviso excepts 
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from the provisions of that section cases in which the rent does not 
exceed $2,000 per annum, to hold that the section is not applicable 
when no actual rent is to be paid or when the actual cash to be paid 
is only $1 a year plus extensive alterations, improvements, and repairs 
at the expense of the Government, would to some extent defeat the 
purpose of the statute as it would then be possible to lease property 
ostensibly rent free or for only $1 a year and yet compensate the 
owner thereof by making improvements to an extent which would 
not have been authorized for both rent and improvements had the 
lease provided for a rental on the basis of 15 per centum of the 
fair market value of the premises. Therefore, it must be considered 
that the provisions of said act are for application, notwithstanding 
that the leasing of the premises is rent free or at a nominal rental, 
if the lease or other agreement contemplated alterations, repairs, or 
improvements at the expense of the United States in excess of $2,000, 
the cost of repairs, alterations, and improvements in such a case 
being regarded as tantamount to or in lieu of rent. Hence, your 
specific questions may be answered as follows: 

1. The limitations of section 322 of the act of June 30, 1932, as 
amended, are applicable to premises occupied rent free or at a nomi- 
nal rental where the amount proposed to be expended for such altera- 
tions, improvements, and repairs, plus the nominal rent, exceeds 


$2,000. 


2. This question is answered in the negative. Since the cost of 
the alterations, improvements, and repairs in such a case is to be 
regarded as rent, the total amount thereof plus any nominal rent 
must not exceed 15 per centum of the fair market value of the 
premises unless such total cost plus the nominal rent does not exceed 
$2,000. 

It is believed that the above answers to questions 1 and 2 make 
it unnecessary to answer questions 3, 4, and 6. 

5. When premises are occupied under a lease covering the last 6 
months or other fraction of a year with the privilege of renewal, 
the first 12 months of occupancy constitute the “first year of the 
rental term.” 20 Comp. Gen. 30; id. 105. 


(B-24613) 


PAYMENT OF OCEAN FREIGHT CHARGES—LACK OF PROPERLY 
EVIDENCED DELIVERY DUE TO WAR CONDITIONS 


The general rule is that delivery of cargo at port of destination is a condi- 
tion precedent to the right to ocean freight charges, so that, while the par- 
ties to a shipment may agree to a different rule and stipulate that full freight 
to destination shall be due and payable upon receipt of the goods by the 
carrier and shall be deemed fully earned “vessel lost or not lost,” it is 
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essential that such provision, to be effective, be clearly a part of the con- 
tract of carriage. 

Where shipment by ocean carrier is made on a Government bill of lading, the 
terms of which contemplate that payment of freight is dependent upon 
the submission of the bill of lading properly accomplished, including the 
certificate of the consignee showing receipt at destination, payment of freight 
is not authorized without a showing of delivery or of excusable failure 
to deliver, notwithstanding the provision in said bill of lading that, unless 
otherwise specified, the shipment is subject to the same rules and con- 
ditions governing shipments on the carrier’s commercial bills of lading, 
one of which conditions is that full freight is due upon receipt of goods 
by the ship owner, and shall be deemed “irrevocably earned, vessel or goods 
lost or not lost.” 

Where the original Government bills of lading or other receipts showing deliv- 
ery of shipments to the Philippine Islands and Guam cannot be obtained 
by reason of war, no objection will be made to otherwise proper payments 
of transportation charges upon the basis of copies of the bills of lading 
accompanied by an administrative certification that such copies correspond 
in pertinent part to the duly signed memorandum copies retained in the 
administrative office showing receipt of the shipments for transportation, 
together with the carrier’s waiver of collection of any further charges 
if the originals are later located, and a satisfactory showing, substantiated 
by administrative certification, of the conditions relied upon as excusing 
nondelivery or failure to obtain receipts. 


Comptroller General Warren to the Secretary of the Navy, April 7, 1942: 
Reference is made to your letter of March 13, 1942, file L21-2 
(420225)S MFL: kg, as follows: 


There are submitted herewith a certificate and waiver of carrier; list of 
shipments and charges to Manila and Guam; and bill for $30.13 supported by 
copy of bill of lading No. 637226, with request for decision as to what evidence 
will be required for making payment of freight charges when evidence of deliv- 
ery of material in the form of an original accomplished Government bill of 
lading or written receipt cannot be secured from the consignee of the shipment. 

Shipments made under Government bills of lading are in accordance with 
paragraph No. 2 of conditions on the reverse of original Government bill of 
lading Form No. 1058 subject to the same rules and conditions as govern com- 
mercial shipments made on the usual form provided therefor by the carrier. 

The commercial bill of lading form used in shipments to the Far East con- 
tains the following provision : 

“Full freight to destination, whether intended to be prepaid or collected at 
destination, and all advance charges are due and payable to the ship owner upon 
receipt of the goods by the latter, and shall be deemed fully and irrevocably 
earned, vessel or goods lost or not lost, at any stage of the entire transit, or 
even if the voyage had never begun, or the goods never loaded, or if there 
shall be a forced interruption or abandonment of the voyage at a port of dis- 
tress or elsewhere. When payable at destination, the freight charges shall be 
paid in full even if the goods are delivered in a damaged or unsound condition.” 

Due to the present emergency and that a foreign power is in possession of 
Manila and Guam, it is not possible to secure the original Government bills 
of lading or any evidence from Navy records that the material was delivered to 
destination. It is reasonable to suppose that such records and supplies which 
were not destroyed by the American forces have been seized by the enemy and 
will either be used or destroyed. It does not appear probable that it can ever 
be determined from Government records that the material was delivered at 
destination. 

The carrier having rendered transportation services is entitled to payment. 
It does not appear that the inability to produce original Government bill of 
lading should deprive the carrier of the right to collect earned transportation 
charges. Nor does it appear that the inability of the Navy to establish proof 
of rendition of the services can be grounds for refusal to pay the carrier for 
services. 

The carrier has furnished such proof in connection with the shipment as is 
available in view of the emergency, consisting of a copy of bill of lading showing 
that the material was actually received for shipment, and a waiver of collec- 
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tion * any further freight charges if the original bill of lading is later 
received. 

A decision is requested as to whether the freight charges can be paid when 
the bill is supported by a copy of the bill of lading and waiver by the trans- 
portation company based on paragraph 2 of the Government bill of lading and 
the rule in the commercial bill of lading that “full freight to destination 
whether intended to be prepaid or collected at destination and all charges are 
due and payable to the ship owner upon receipt of the goods by the latter and 
shall be deemed fully irrevocably earned, the vessel or goods lost or not lost.” 

If the above question is answered in the negative, decision is requested as 
to whether freight charges can be paid based on a copy of the Government bill 
of lading showing material shipped, a certified copy of dispatch or letter 
reporting that the particular vessel has discharged cargo at the pert to which 
shipment was destined, and a waiver of the carrier to collection of charges if 
the original Government bill of lading is later located. 

If the above two questions are answered in the negative, a decision is re 
quested as to what supporting papers must be furnished on which payment of 
freight charges can be made to the carrier, bearing in mind that communica- 
tion with places under enemy control is impossible. 

As there are on hand 562 bills of transportation carriers involving the ques- 
tion of proof of delivery, the favor of such early consideration as may be prac- 
ticable will be appreciated. 


The bill submitted with the above request for decision is one pre- 
sented in the name of the Coastwise (Pacific Far East) Line bearing 
no number but claiming $30.13 as charges payable on a shipment 
covered by bill of lading N-637226. A memorandum copy of said 
bill of lading, accompanying the submission, indicates that a ship- 
ment of “Cap Screws,” “Stationery,” and “Stationery Supplies,” 


total weight 1,228 pounds, was received by the American President 
Lines from the “Resident Officer in Charge, Contract NOy-4173, 
Alameda, Calif,” for transportation from San Francisco, Calif., to 
Anchorage Apra, Guam, “by said company and connecting lines” via 
the “S. S. Coast Farmer,” there to be delivered to “Resident Officer 
in Charge, Contract NOy 4178, Guam.” The memorandum copy 
bears no signature but shows by stamp, in the space provided for 
showing on the original bill of lading the signature of the agent of 
the carrier receiving the shipment for transportation, the following 
“For the Master, and for Coastwise (Pacific Far East) Line, char- 
tered owner of the vessel, By American President Lines, Ltd. Amer- 
ican President Lines 11-10-41.” 

An affidavit submitted with the claim, captioned “Certificate and 
Waiver by Transportation Company,” and signed by B. H. Parkin- 
son, contains the following averments: 

* * * TIT am in charge of the accounting and finance of Coastwise (Pacific 
Far East) Line, and that my duties include the supervision of auditing of bills 
of lading and the collection of money due this company for transportation serv- 
ice, that I have examined each of the bills of lading scheduled on Exhibit 1, 
S. 8S. “Coast Farmer,” totalling $51,708.86, and hereby certify that such bills of 
lading scheduled on said exhibits and described by attachment hereto of the 
duplicate of the original of each bill of lading have never been stated in any 
account rendered by this company, and is not in its possession, nor can same be 
located by it. Upon substitution of this certificate, it is agreed that should the 
said bills of lading, or any of them subsequently come into possession of this 


company, they or it will at once be surrendered to the proper administrative 
officer of the United States, and no claim made thereon. 
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The “Exhibit 1,” referred to, lists numerous bills of lading by num- 
ber as covering various shipments via the “S. S. Coast Farmer Voy.. 
77 Westbound” to Manila and to Guam. 

No copy of the commercial bill of lading from which the pro- 
vision relative to the earning of freight charges is quoted accom- 
panied the submission. However, it seems clearly established that 
Government bills of lading were issued for the transportation of these 
shipments and there are for consideration in that connection the per- 
tinent provisions thereof as affecting the right of the carrier to pay- 
ment of charges under the circumstances indicated as obtaining in 
connection with this claim. The Government bill of lading, Stand- 
ard Form No. 1058, embodies, among the provisions to which the 
forwarding of the shipment covered thereby is made subject, the 
following: 

It is mutually agreed and understood between the United States and carriers 
who are parties to this bill of lading that— 

1. Prepayment of charges shall in no case be demanded by carrier, nor shall 
collection be made from consignee. On presentation to the office indicated on 
the face hereof of this bill of lading, properly accomplished, attached to freight 
voucher prepared on the authorized Government form, payment will be made to 
the last carrier unless otherwise specifically stipulated. 

2, Unless otherwise specifically provided or otherwise stated hereon, this 


bill of lading is subject to the same rules and conditions as govern commercial 
shipments made on the usual forms provided therefor by the carrier. 


Also, under the caption of “Instructions,” on the back of the bill 
of lading appears the following: 

* * * The consignee on receipt of the shipment will sign the consignee’s 
certificate on the original bill of lading and surrender the bill of lading to the 
last carrier. The bill of lading then becomes the evidence upon which settle- 
ment for the service will be made. Memorandum copies of bills of lading may 
be used as administrative officers direct. 

As a general rule, and in the absence of express provision to the 
contrary, delivery of the cargo at the port of destination is a condi- 
tion precedent to the right to freight. While the parties may agree 
upon a different rule and stipulate that full freight to destination 
shall be due and payable upon receipt of the goods by the carrier and 
shall be deemed fully earned “vessel lost or not lost,” as held in 
Allanwilde Transport Corporation v. Vacuum Oil Co., 248 U.S. 377; 
International Paper Co. v. The “Gracie D. Chambers,” 248 id. 387, 
and Standard Varnish Works v. The “Brie,” 248 id. 392, it is essen- 
tial that such provision, to be effective, be clearly a part of the con- 
tract of carriage. See, in this connection, Toyo Kisen Kaisha v. 
W. R. Grace & Co., 53 F. (2d) 740. In view, therefore, of the ap- 
parent inconsistency between the provision of the Government bill of 
lading for payment of charges upon presentation of the bill of lad- 
ing properly accomplished, which seems clearly to contemplate the 
execution by the consignee of the certificate of delivery showing re- 
ceipt of the shipment at destination, and the provision in the com- 
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mercial bill of lading to the effect that full freight to destination is 
due and payable upon receipt of the goods by the shipowner and 
shall be deemed “irrevocably earned, vessel or goods, lost or not 
lost,” payment on the basis of the memorandum copy of the Govern- 
ment bill of lading and waiver by the transportation company, with- 
out more—there being no showing of delivery of the shipment or of 
excusable failure to deliver—would not appear to be authorized. 

However, the record submitted in connection with the present 
matter suggests, though it is not expressly so stated, that the dif- 
ficulty here is not that these particular shipments were not trans- 
ported to destination but rather that due to conditions of war pre- 
vailing in the Philippine Islands and Guam, it is not possible to 
establish of record that said shipments were received by the con- 
signee from the carrier at destination. In view of the known condi- 
tions in said islands, as commonly reported in public dispatches, 
any failure to transfer the goods to, or to take receipt from, the con- 
signee upon the discharge of cargo at destination at any time since 
the early part of December 1941, reasonably may be assumed to be 
due to the inability of the consignee to receive rather than to any 
failure of the carrier to deliver, and so would not defeat the right of 
the carrier to freight charges. In any event, it would appear that 
where the carrier claims charges without showing delivery of the 
shipment it reasonably may be required to show what particular 
facts or circumstances it relies upon as relieving it from the duty 
to effect delivery and obtain receipt from the consignee, and to 
certify that so far as known the shipment would have been delivered 
but for such facts and circumstances. See decision of May 27, 
- 1918, 24 Comp. Dec. 707. 

Accordingly, you are advised that this office will not be required 
to object to the payment, otherwise proper of carriers’ bills for trans- 
portation charges on shipments to the Philippine Islands or Guam in 
instances where the original bill of lading or other form of receipt 
showing delivery to the consignee cannot be obtained, if a satis- 
factory showing be made of facts or circumstances reasonably estab- 
lishing the carriers’ inability, by reason of war, to effect delivery 
and obtain a receipt from the consignee, where the claim in each 
instance is supported by a memorandum copy or shipping order copy 
of the bill of lading showing the material shipped and corresponding 
in pertinent detail with the memorandum copy duly signed by the 
carrier’s agent and retained administratively as contemplated in the 
instructions on the reverse of the original bill of lading. In answer 
to the specific inquiry “as to whether freight charges can be paid 
based on a copy of the Government bill of lading showing material 
shipped, a certified copy of dispatch or letter reporting that the 
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particular vessel has discharged cargo at the port to which shipment 
was destined and a waiver of the carrier to collection of charges 
if the original Government bill of lading is later located,” it may 
be stated that in addition to the matters thus mentioned there should 
be an affirmative certification by the carrier to the effect that so 
far as known delivery could and would have been made but for the 
facts—stating them—which it considers excuse its failure to effect 
delivery or to obtain receipt, together with an administrative cer- 
tification to the effect that (1) the emergency condition, as repre- 
sented by the carrier, existed at destination, (2) that there is on 
file with the Navy Department a memorandum copy of the bill of 
lading, duly signed by the carrier’s agent, showing receipt of the 
particular shipment for transportation, and (3) that said memoran- 
dum copy corresponds in pertinent part with the copy of bill of 
lading presented by the carrier. This office will not be required to 
object to otherwise proper payments based upon such a record. 


(B-24626) 


MONEY ALLOWANCE FOR JOINT TRAVEL BY PRIVATELY OWNED 
CONVEYANCE—NAVY OFFICERS 


Under the act of May 29, 1928, authorizing a money allowance of 3 cents per 
mile to naval, etc., personnel when traveling by privately owned con- 
veyance under competent orders which entitle them to transportation, a 
Navy officer, otherwise entitled to transportation, who traveled by privately 
owned automobile in the company of another Navy officer is entitled to 
such money allowance, notwithstanding the fact that the other officer paid 
the operating expenses of the automobile. 


Assistant Comptroller General Elliott to Capt. D. G. McRitchie, U. S. Navy, — 


Retired, April 7, 1942: 

There has been received your letter of March 12, 1942, requesting 
decision whether you are authorized to make payment on the voucher 
submitted therewith in favor of Lt. (jg.) Richard H. Colcock, ITI, 
U. S. N. R., in the amount of $23.70, covering his claim for traveling 
expenses under repeated travel orders issued by the Bureau of 
Navigation dated September 24, 1941, for travel performed Febru- 
ary 13, 1942, from Atlanta, Ga., to Knoxville, Tenn., and return 
February 14, 1942, by privately owned conveyance. You state you 
are in doubt whether this officer is entitled to the 3 cents per mile 
allowance for travel by privately owned automobile at no expense 
to himself, in the company of another officer of the Navy who paid 
the operating expenses of the automobile. It will be assumed for the 
purpose of this decision that all conditions necessary to entitle to 
payment of expenses as for repeated travel exist. 
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Section 12 of the act of June 10, 1922, 42 Stat. 631, as amended 
by the act of June 1, 1926, 44 Stat. 680, and the act of May 29, 1928, 
45 Stat. 975, provides: 


That * * * in cases when orders are given for travel to be performed 
repeatedly between two or more places in the same vicinity, as determined by 
the head of the executive department concerned, he may, in his discretion, 
direct that actual and necessary expenses only be allowed. * * * The heads 
of the executive departments concerned are authorized to prescribe per diem 
rates of allowance, not exceeding $6, in lieu of subsistence to officers traveling 
on official business and away from their designated posts of duty. * * * 

Individuals belonging to any of the services mentioned in the title of this 
Act, * * * traveling under competent orders which entitled them to trans- 
portation or transportation and subsistence as distinguished from mileage, who, 
under regulations prescribed by the head of the department concerned, travel by 
privately owned conveyance shall be entitled, in lieu of transportation by the 
shortest usually traveled route now authorized by law to be furnished in kind, to 
a money allowance at the rate of 3 cents per mile for the same distance: * * 


You refer to the decision of September 18, 1928, A~24336, 8 Comp. 
Gen. 134, which held, quoting from the syllabus, as follows: 


Under the act of May 29, 1928, 45 Stat. 975, an enlisted man in the Navy 
is entitled, for properly authorized travel by privately owned conveyance, to 
a money allowance of 3 cents per mile by the shortest usually traveled route, 
and it is not material to the man’s right to such money allowance whether 
he travels in the same conveyance with other enlisted men entitled to the 
same allowance; nor is it material whether he owns the conveyance in which 
the travel is performed. 


The money allowance at the rate of 3 cents per mile is authorized 


by the act of May 29, 1928, to be paid to individuals of the services 
mentioned in the pay readjustment act, when traveling under compe- 
tent orders which entitle them to transportation, and includes officers 
when traveling under such status, as well as enlisted men. Accord- 
ingly, the rule stated in the above-cited decision as applying to 
enlisted men, is also for application to officers traveling under compe- 
tent orders which entitle them to transportation. If otherwise en- 
titled to transportation this officer may be paid on the voucher 
returned herewith the money allowance of 3 cents per mile for the 
official distance between Atlanta and Knoxville, notwithstanding the 
fact he accompanied another officer who paid the operating expenses 
of the automobile. 


(B-25037) 


STORAGE—HOUSEHOLD EFFECTS OF EMPLOYEES OF FEDERAL 
AGENCIES TRANSFERRED TO LOCATIONS OUTSIDE DISTRICT OF 
COLUMBIA 


Funds allocated from the appropriation made under the title “Emergency 
Fund for the President” by the Independent Offices Appropriation Act, 
1942, for the transfer of household goods and personal effects of “de- 
centralized” employees “as provided by the act of October 10, 1940, and 
regulations promulgated thereunder” are not available for the expense of 
temporarily storing such goods and effects in transit, in the absence of 
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specific provision therefor in the allocation letter, in the said act of Octo- 
ber 10, 1940, or in the regulations. 


Comptroller General Warren to the Federal Works Administrator, April 8, 1942: 


I am in receipt of the following letter dated March 24, 1942, from 
the Commissioner of Public Buildings, Federal Works Agency: 


There is forwarded herewith for direct settlement, Bureau Schedule numbered 
7O77-C, dated March 23, 1942, covering Public Voucher for Transportation of 
Freight or Express, in favor of United Van Lines, Incorporated, carrier’s bill 
numbered 87-399 H-378, in the amount of $434.97, the amount claimed by the 
corporation as per the itemization stated below. 


Transportation of the household goods and personal effects of Mr. Mar- 
quard H. Arndt, 5,370 Ibs., from Washington, D. C., to St. Louis, 


The transportation services above enumerated are payable from funds allotted 
to this Administration by the President of the United States for the removal 
of certain Federal Agencies to locations outside the District of Columbia. 
These funds have been assigned the appropriation symbol and title 
“80-1120006(10) .005--Emergency Fund for the President,” National Defense 
(Allotment to Federal Works Agency, Public Buildings Administration), 1942. 

It will be noted that an administrative deduction of $29.97 has been made 
from the total amount claimed by the carrier. This amount represents the cost 
of handling 370 pounds of household goods and personal effects in excess of the 
weight set forth in the Act of October 10, 1940, and regulations promulgated 
thereunder. 

With the exception of the above deduction, the bill forwarded herewith has 
been administratively approved for payment in full for the purpose of settlement 
by your office. 

It will be appreciated if the settlement of this bill is expedited and if the 
Certificate of Settlement issued by you is so prepared as to give explicit details 
of the case at hand. This settlement will be used as the basis of making settle- 
ment by this office of similar cases involving moves under the Decentralization 
Program. 


In view of the last paragraph of the letter, I have deemed it 
advisable to consider the legality of the proposed expenditures in a 
formal decision for guidance in this as well as all other cases of 
decentralized employees. 

In addition to the facts stated in the quoted letter, the record shows 
that the household goods of Mr. Marquard H. Arndt, an employee 
of the Rural Electrification Administration, transferred from Wash- 
ington, D. C., to St. Louis, Mo., were picked up in Washington, D. C., 
on March 1, 1942, delivered to Sloan’s Moving & Storage Co. at 
St. Louis, Mo., for storage on March 7, 1942, and delivered to the 
employee’s residence at 7280 Forsythe Avenue, St. Louis, on March 
11, 1942. 

The Independent Offices Appropriation Act, 1942, approved April 
5, 1941, Public Law 28, 55 Stat. 94, under the heading “Emergency 
Funds for the President” provides as follows: 

To enable the President, through appropriate agencies of the Government, to 


provide for emergencies affecting the national security and defense and for 
each and every purpose connected therewith, and to make all necessary 








DECISIONS OF THE COMPTROLLER GENERAL 917 


expenditures incident thereto for any purpose for which the Congress has 
previously made appropriation or authorization and without regard to the 
provisions of law regulating the expenditure of Government funds or the 
employment of persons in the Government service, such as section 3709 of the 
Revised Statutes and the civil service and classification laws; and any waiver 
hereunder of the provisions of any law regulating such expenditure or such em- 
ployment shall not be exercised by any agency unless the allocation to such 
agency or subsequent action of the President in connection therewith permits 
any such waiver to be availed of ; $100,000,000 ; and, in addition, the President is 
authorized, through such agencies, to enter into contracts during the fiscal year 
1942 for the same purposes to an amount not exceeding $25,000,000: Provided, 
That an account shall be kept of all expenditures made or authorized hereunder, 
and a report thereon shall be submitted to the Congress on June 30, 1942. 
{Italics supplied.] 


The President’s allotment letter of December 23, 1941, reads, in 
pertinent part, as follows: 


By virtue of the authority vested in me by the provisions of the appropriation 
entitled “Emergency Fund for the President” contained in the Independent 
Offices Appropriation Act, 1942, approved April 5, 1941, I hereby allocate from 
the sum of $100,000,000 provided by said appropriation as follows: 


Amount 
To Public Buildings Administration, Federal Works Agency._-__.-. $2, 000, 000 


to be expended by said Public Buildings Administration, Federal Works Agency, 
in connection with emergencies affecting the national security and defense, for 
the removal of certain Federal agencies to locations outside the District of 
Columbia. 

The funds hereby allocated shall be available (without regard to Section 3709 
of the Revised Statutes, Sections 278a and 304c of Title 40 of the U. S. Code 
as amended, or any rules or regulations relating to forms of contract) for all 
expenses of the Public Buildings Administration, Federal Works Agency, in 
carrying out the above-described functions, including * * * transfer of 
household goods and personal effects of transferred employees as provided by 
the Act of October 10, 1940, and regulations promulgated thereunder; and the 
operation of a service to assist transferred employees in obtaining suitable 
housing accommodations, and in disposing of their real property interests in 
Washington, D. C. and environs, [Italics supplied.] 


The item for storage at St. Louis, the destination city, is proposed 
to be paid pursuant to circular letter issued February 2, 1942, by the 
Decentralization Service of the Public Buildings Administration 
which contains the following: 


* * * Employees who have not obtained a residence in destination city and 
must vacate their present quarters will be permitted to store their household 
goods in a warehouse recommended to you by the transportation company, for a 
period not to exceed thirty days. Storage and delivery charges from storage to 
your residence at destination will be assumed by the Government. * * 

The only authority of law for the removal of the departmental 
services of Federal agencies and their personnel from Washington, 
D. C., is that contained in the appropriation under the title “Emer- 
gency Funds for the President” which is available only for “all 
necessary expenditures * * * for any purpose for which the 
Congress has previously made appropriation or authorization.” Also, 
under the terms of said appropriation, no statutory provision relative 
to the expenditure of appropriated moneys is to be regarded as waived 
by the President except such as may be specifically mentioned in the 
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letter of allocation. The President has specifically directed in his 
letter of allocation here applicable that the “transfer of household 
goods and personal effects of transferred employees” subject to 
decentralization shall be “as provided by the Act of October 10, 1940, 
and regulations promulgated thereunder.” 

The act of October 10, 1940, 54 Stat. 1105, provides as follows: 


That expenses which now or hereafter may be authorized by law to be paid 
from Government funds for the packing, crating, drayage, and transportation 
of household goods and personal effects of civilian officers and employees of 
any of the executive departments or establishments of the United States when 
transferred from one official station to another for permanent duty shall here- 
after be allowed and paid, when specifically authorized or approved by the head 
of the department or establishment concerned, under such rules and regulations 
as may be prescribed by the President, which regulations shall prescribe, among 
other matters, the maximum weight of the property, not to exceed five thousand 
pounds gross or the equivalent thereof when transportation charges are based 
on cubic measurement, which may be packed, crated, hauled, transported, and 
unpacked at Government expense: Provided, That no part of such expenses shall 
be paid from Government funds where the transfer is made at the request 
and primarily for the convenience or benefit of the officer or employee: * * * 


There is for noting that the statute is limited to “packing, crating, 
drayage, and transportation of household goods and personal effects.” 
None of these items reasonably may be regarded as including storage 
either at the place from which or the place to which the property is 
transported. In decision of June 20, 1930, 9 Comp. Gen. 517, 518, 
wherein consideration was given to another statute authorizing the 
transportation of household goods, it was stated with regard to the 
item for “transportation” as follows: 

There is nothing to indicate that the term “transportation” is used in any 
extraordinary sense in the annual appropriation acts authorizing the trans- 
portation of the effects of officers and employees of the Bureau of Foreign and 
Domestic Commerce, and, of course, the meaning of that term as used in the 
statutes cannot be extended by administrative regulations. See 2 Comp. Gen. 
598; 9 Comp. Gen. 434. While the storage of effects may be necessarily inci- 
dental to the transfer from one station to anether of an officer or employee 
such storage is not directly incidental to the transportation of the effects. The 
statutes do not authorize payment of all expenses of the transfer of an officer 
or employee but only the transportation expenses of such transfer. Accord- 
ingly, I have to advise you that in the absence of more specific statutory 
authority than is now contained in the annual appropriation acts, the regula- 
tions in question, in so far as they purport to provide for payment at Govern- 


ment expense of the costs of storage of effects of officers and employees at their 
old or new stations prior to or subsequent to the actual transportation of the 


effects are not authorized by law. 

The President’s regulations issued under the act of October 10, 1940, 
Executive Order No. 8588, dated November 7, 1940, contain no authori- 
zation for the payment of storage costs for household goods incident 
to or in connection with their transportation. 

It will be noted that the letter of allocation makes no provision 
whatever for payment of the expenses of the personnel to be trans- 
ferred other than for the transfer of household goods and personal 
effects and for the operation of a service to assist transferred em- 
ployees in obtaining suitable housing accommodations and in dis- 
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posing of their real property interests in Washington, D. C., and en- 
virons. Hence, to the extent that the circular letter of February 2, 
1942, purports to authorize any other expenditures incident to the 
transfer of such employees, it would appear to be of no force or effect. 

Accordingly, there is no alternative but to conclude that the item for 
“storage in transit” may not be paid either in the case presented or 
in any other case of a decentralized employee. See 21 Comp. Gen. 
613, 617. 

If otherwise correct, the balance of the claim will be allowed by this 
office and the settlement certificate issued and transmitted for pay- 
ment through the usual channels. 


(B-22442) 


COMPENSATION ADJUSTMENTS—SUBSISTENCE IN KIND— 
TEMPORARY ABSENCES ON OFFICIAL BUSINESS 


Where the deduction ordinarily made from an employee’s gross salary for sub- 
sistence furnished in kind is to be adjusted by reason of the employee being 
required to purchase from personal funds the midday meal during a frac- 
tional day’s absence from headquarters on official business, such adjustment 
may be effected by paying him for the meal on a voucher executed on Standard 
Form 1012 (Voucher for Per Diem and/or Reimbursement of Expenses Inci- 
dent to Official Travel) rather than by an adjustment on the salary pay roll, 
but the payment must not exceed the proportionate cost of the meal based 
on the determined value of the entire subsistence furnished in kind, notwith- 
standing the meal may have cost the employee more than that amount. 21 
Comp. Gen. 663, amplified. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, April 


I have your letter of March 25, 1942, as follows: 


Reference is made to your letter dated January 15, 1942, replying to my letter 
of December 8, 1941, regarding a proposed instruction which would permit em- 
yees whose contracts of employment provide that subsistence will be furnished 
y the Government to be reimbursed the cost of meals necessarily secured away 
from the station to which they are assigned in those cases where they are directed 
to travel between the hours of 8:00 A. M. and 6:00 P. M. on the same day, and 
reimbursement of subsistence expenses would not be authorized by the Stand- 
ardized Government Travel Regulations. 

The adjustment procedure outlined in your letter provides that an appropriate 
adjustment of the salary of an employee who secures a meal while absent from 
his official station under such circumstances shall be made by an adjustment on 
the applicable salary pay roll. It is believed that to follow such a procedure 
would be administratively expensive since pay rolls covering the salaries of 
Veterans’ Administration employees are prepared by the Treasury through the 
use of the same addressograph equipment as is used by that department in con- 
nection with its disbursing functions, and in order to effect such a pay-roll 
adjustment it would be necessary to delete the name of the employee concerned 
from the regular pay roll and then prepare a supplemental pay roll. 

It will be thus seen that a great amount of what would appear to be unnecessary 
clerical work will result if the adjustment to which the employees concerned are 
entitled is effected through a salary pay-roll adjustment nor is it believed that 
such a settlement would be just and fair to the employees because it is well 
known that the purchase of single meals is much more expensive than the pro 
rata cost of a meal secured as a part of regular board, For this reason it is de- 
sirable that these adjustments be effected by reimbursing the employees on 


470350™—42—_ 60 





920 DECISIONS OF THE COMPTROLLER GENERAL 


vouchers executed on Standard Form No. 1012, as would appear to be permissible 
in accordance with 6 Comp, Gen. 417 and 18 Comp. Gen. 590. In the character 
of case here for consideration the execution of reimbursement vouchers will 
frequently be necessary since reimbursement of items pertaining to transportation 
will be in order and payment of the amount allowed for meals can be made on 
these vouchers without any appreciable additional clerical work. It is recognized 
that reimbursement without limitation is not practical therefore it is suggested 
that the same limit apply as is applicable to meals obtained by beneficiaries from 
outside sources which is $1.00 per meal. 

In view of the foregoing it is requested that this Administration be author- 
ized to effect the necessary adjustments in these cases by reimbursing the 
employees on such basis, the reimbursements being made on vouchers executed 
on Standard Form No. 1012. In view of the decision of the Comptroller General 
dated January 10, 1942 (B-22756), these adjustments will also be permitted in 
those cases where employees assigned to duty during periods other than 
between 8:00 A.M. and 6:00 P.M. are required to perform travel during their 
duty periods. 

The decision of January 15, 1942, B-22442, 21 Comp. Gen. 663, 
held as follows (quoting from the syllabus) : 

Where employees whose contracts of employment require that the reasonable 
value of Government quarters and subsistence furnished them be deducted 
in accordance with section 3 of the act of March 5, 1928, from their gross 
salary are prevented from receiving meals, ordinarily furnished in kind, by 
reason of absence from headquarters on official business, the salary deduc- 
tions may be reduced in amounts equivalent to the determined value of the 
meals not received. 

Under the Classification Act, as amended, and the statute of 1928, 
45 Stat. 193, cited in the decision, swpra, the total compensation of 
a position is required to be fixed at a rate prescribed by the Classifica- 
tion Act and the value of subsistence furnished in kind by the Gov- 
ernment is required to be determined, considered as a part of the 
total compensation, and deducted therefrom—the employee receiving 
only the balance in cash. When an employee is required to purchase 
a meal while away from headquarters on official business which he 
would otherwise receive in kind, it is proper to reduce the deduction 
from the total compensation by the cost of the individual meal repre- 
senting the proportionate part of the value of the subsistence fur- 
nished in kind by the Government as a condition of the contract of 
employment. However, there would be no authority for the Veterans’ 
Administration to pay the employee in cash in excess of the pro- 
portionate cost of the individual meal to the Government. Such 
an excess cost would constitute either (1) an increase in the total 
compensation fixed for the position or (2) a payment for subsistence 
as traveling expenses for the midday meal in contravention of the 
8 to 6 rule. 

You are advised, therefore, that while there is no legal objection to 
the procedure proposed to effect payment to the employee on a 
voucher executed on Standard Form 1012 for the cost of the mid- 
day meal not furnished in kind, the amount of the payment must be 
limited to the proportionate cost of such meal based on the adminis- 


tratively determined value of the entire subsistence furnished in kind 
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to the employee, notwithstanding the employee may be required 
to pay more than that amount when he purchases the meal. 


(B-24498) 


TRANSPORTATION—HOUSEHOLD EFFECTS OF CIVILIAN EMPLOYEES— 
APPROVAL REQUIREMENTS 


The act of October 10, 1940, and the Executive regulations thereunder, with 
respect to the transportation of household effects, etc., of civilian employees 
upon permanent change’‘of station when “specifically authorized or ap- 
proved by the head of the department or establishment concerned,” vests 
in the heads of departments and establishments a discretionary power 
that cannot be delegated, and, therefore, approval by The Adjutant Gen- 
eral “By direction of the Secretary of War,” not preceded by an actual 
determination by the Secretary in each instance, of claims for payment of 
such expenses may not be accepted as meeting the requirements of the 
said statute and regulations. 

The authorization or approval by the head of the department required by 
the act of October 10, 1940, and the Executive regulations thereunder, as 
a condition to payment of the expenses of transporting the household 
effects, etc., of employees upon permanent change of station need not be 
contained in the order directing the change, so that the Secretary ot 
War may empower subordinates to execute in the first instance individual 
authorizations for the transportation expense, subject to the subsequent 
approval by the Secretary of consolidated schedules or lists of such 
authorizations, photostatie or certified copies of which attached to vouchers 
or claims will be acceptable to this office. 


Comptroller General Warren to the Secretary of War, April 10, 1942: 
I have your letter of March 10, 1942, as follows: 


Reference is made to Section 1 of Executive Order No. 8588 of November 7, 
1940, issued pursuant to the Act approved October 10, 1940 (54 Stat. 1105), 
which provides as follows: 

“When any civilian officer or employee of any of the executive departments 
or establishments of the United States, hereinafter called employee, is trans- 
ferred from one official station to another for permanent duty and the payment 
of expenses of transportation of his household goods and other personal effects 
is authorized by law, such expenses, when specifically authorized or approved 
by the head of the department or establishment concerned, shall be allowed 
and paid in accordance with the provisions of these regulations.” 

It has come to my attention that claims for reimbursement covering cost of 
shipment of household goods from a point other than the official station, inci- 
dent to a permanent change of station of civilian employees, paid from their 
personal funds, filed with your office for settlement in accordance with the 
principle announced in decision, dated October 2, 1941, 21 Comp. Gen. 283, are 
being returned by the General Accounting Office to the Chief of Finance with 
the information that approval of the claim by The Adjutant General “By order 
of the Secretary of War” is not sufficient approval under Section 1 of the 
Executive Order cited above. 

In view of the fact that The Adjutant General in approving claims of this 
character is acting in accordance with my directive, as indicated by the phrase 
“By order of the Secretary of War,” it is considered that the requirements of 
the Executive order are met by such approval. It is accordingly requested that 
the position taken by the General Accounting Office be reconsidered and the 
approval of such claims by The Adjutant General “By order of the Secretary 
of War” be accepted as complying with the Executive order. 

In this connection, it is considered appropriate to state that the prevailing 
practice referred to above is predicated on the fact that I am quite fully engaged 
in matters pertaining to the prosecution of the war, and I have therefore 
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directed The Adjutant General to administer certain other matters under my 
general instructions. 


Your prompt reply is requested in view of the fact that there are several 
claims of this character before the War Department for consideration. 


The act of October 10, 1940, 54 Stat. 1105, to which your letter 
refers, provides: 
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That expenses which now or hereafter may be authorized by law to be paid 
from Government funds for the packing, crating, drayage, and transportation 
of household goods and personal effects of civilian officers and employees of 
any of the executive departments or establishments of the United States when 
transferred from one official station to another for permanent duty shall here- 
after be allowed and paid, when specifically authorized or approved by the 
head of the department or establishment concerned, under such rules and 
regulations as may be prescribed by the President, which regulations shall 
prescribe, among other matters, the maximum weight of the property, not to 
exceed five thousand pounds gross or the equivalent thereof when transporta- 
tion charges are based on cubic measurement, which may be packed, crated, 
hauled, transported, and unpacked at Government expense: Provided, That no 
part of such expenses shall be paid from Government funds where the transfer 
is made at the request and primarily for the convenience or benefit of the 
officer or employee: Provided further, That nothing herein shall affect the 
allowance and payment of expenses for, or incident to, the transportation of 
effects of officers and employees of the Foreign Service, Department of State, 
except where the transfer is made at the request and primarily for the conveni- 
ence or benefit of the officer or employee. 

Executive Order 8588, November 7, 1940, section 1 of which is set 
forth in your letter, is based upon the above-quoted act, and follows 
the terms of said act in prescribing regulations governing payment 
for transportation of household goods and personal effects of civilian 
officers or employees transferred from one official duty station to 
another for permanent duty when payment of such expenses is 
“specifically authorized or approved by the head of the department 
or establishment concerned.” 

The matter here presented is somewhat similar to that considered 
in my decision of May 14, 1941, 20 Comp. Gen. 779, to you. In 
that case there was involved section 301 of the act of March 25, 1940, 
54 Stat. 78, which provided for payment of travel expenses of em- 
ployees upon transfer of permanent duty station, “when authorized 
by the head of the department or establishment concerned in the 
order directing the transfer * * *.” It was there held that the 
discretionary power to determine whether payment of travel expenses 
of the employee should be authorized in specific cases of changes of 
permanent duty station legally could be exercised only by the Secre- 
tary of War, or by an Assistant Secretary of War or other official 
authorized by law to perform the duties imposed upon the Secretary 
of War. The question of the delegation of such discretionary power 
was fully considered in said decision, where numerous rulings of the 
accounting officers with respect to authorizations under similar statutes 
are collected and discussed. What was there said—insofar'as concerns 
the delegation by the head of the department of the discretionary 


power to authorize payment of travel expenses—applies with equal 
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force to the exercise of the discretionary power to authorize or 
approve payment of expenses of transportation of household goods 
and personal effects under the statute and the Executive order here 
involved. 

As pointed out in 20 Comp. Gen. 779, swpra, the requirement that 
the head of the department specifically authorize the payment of 
travel expenses does not contemplate that the head of the department 
shall sign in each individual case an order authorizing the payment 
of such expenses. On the contrary, it is sufficient if the head of the 
department sign a consolidated order authorizing payment of the 
expenses incident to all transfers described in a list or schedule set 
forth in or attached to said order, leaving to subordinates the minis- 
terial duty of signing the individual travel authorizations. Of 
course, in cases such as that considered in 20 Comp. Gen. 779, where 
the applicable statute required that the authorization for payment of 
travel expenses be contained in the order directing the transfer of 
the employee, the signing of consolidated crders would relieve the 
head of the department of the burden of signing individual orders, 
but would delay the execution of such individual orders because sub- 
ordinates could not sign individual orders authorizing payment of 
travel expenses of particular employees until their names had been 
scheduled or listed on consolidated orders signed by the head of the 
department. 

However, under the act of October 10, 1940, swpra, the authoriza- 
tion for payment of transportation expenses of an employee’s house- 
hold goods and personal effects is not required to be contained in the 
order directing his transfer. Under said act, the head of the depart- 
ment concerned may “authorize” the payment of such expenses before 
the employee’s household goods and personal effects are transported, 
or he may “approve” the payment of such expenses after such goods 
and effects have been transported. Hence, there would appear to 
be no legal objection, under said act, to the issuance by you of general 
instructions or regulations by which The Adjutant General would be 
empowered to authorize the payment of such expenses, subject to the 
subsequent approval by you of consolidated schedules or lists of such 
authorizations. Thus, The Adjutant General would be responsible 
for the observance of such instructions or regulations, not inconsistent 
with the terms of the act or the regulations issued thereunder by the 
President, but the ultimate discretion as to whether the transportation 
expenses should be paid would be exercised by you—as the act re- 
quires—in the signing of the consolidated schedules or lists. 

Under such a procedure, this office would accept photostatic or 
certified mimeographed copies of the signed consolidated schedules, 
attached to vouchers or claims, as evidence of the approval by you 
of the payment of the transportation expenses covered by such 
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vouchers or claims. The consolidated schedules could include any 
number of such authorizations, and would need be prepared only 
often enough to keep pace with the processing of the vouchers and 
claims with which copies of the schedules would be required. Such 
a procedure would permit authorizations of such expenses to be made 
without delay and would reduce to a minimum the time required of 
the head of the department in connection therewith. These objects 
were among those which this office sought to attain when, in the 
annual report to the Congress for 1939, Comptroller General Brown 
proposed enactment of legislation substantially the same as that 
now contained in the act of October 10, 1940, supra. 

As you were informed in my decision of May 14, 1941, 20 Comp. 
Gen. 779, supra, I am not authorized to waive statutory provisions 
specifically requiring authorizations or approvals by heads of depart- 
ments, and, consequently, the approval by The Adjutant General, 
“By direction of the Secretary of War,” of claims for payment of 
expenses of transportation of household goods may not be accepted 
by this office as meeting the requirements of the act of October 10, 
1940, since it is understood that such signing would not be preceded 
by an actual determination by you in each instance. 

If the procedure suggested above be considered impracticable, the 
matter of any relief from the duty and responsibility thus imposed 
upon you, would appear to be for presentation by you to the Congress, 
as was done in the case of authorizations of payment of travel ex- 
penses of employees on transfer from one permanent station to 
another. See Public Law 462, approved February 21, 1942, 56 Stat. 97, 
which provides that payment of travel expenses of civilian employees 
of the War and Navy Departments and the Coast Guard on transfer 
from one official station to another may be paid “when authorized 
by such responsible officer or officers of the department concerned as 
the head thereof may designate for that purpose, in the order direct- 
ing the travel.” However, such act makes no change in the require- 
ment that authorization or approval of payment of expenses of 
transportation of household goods and personal effects be by the head 
of the department. 


(B-24902) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—“WAR SERVICE” 
APPOINTEES 


Employees who were given appointments designated as “temporary” under 
section 2, rule VIII, of the Civil Service Rules and Regulations, but whose 
appointments, effective March 16, 1942, were changed under authority of 
Executive Order No. 9068, and the Civil Service regulations issued pursuant 
thereto, to “War Service Appointments” for the duration of the war and 
6 months thereafter, now occupy permanent positions within the meaning 
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of the act of August 1, 1941, providing for within-grade salary advance- 
ments to employees “occupying permanent positions,” so that such em- 
ployees, if otherwise eligible, are entitled on and after April 1, 1942, to 
the benefits of the statute. 


Comptroller General Warren to the Secretary of the Navy, April 10, 1942: 
I have your letter of March 27, 1942 (File LL/L16~4(400627) 
S MFL: acg), as follows: 


Regulations promulgated by the U. 8S. Civil Service Commission as the result 
of Executive Orders 9063 of February 16, 1942, and 9067 of February 20, 1942, 
provide as follows: “Effective as of March 16, 1942, all persons serving under 
Section 2, Rule VIII will be regarded as serving under Executive Order 9063; 
change of records in individual cases to show authority under Executive Order 
No. 9063 instead of Section 2, Rule VIII, need not be made. On and after March 
16, 1942 no persons now serving under Section 2, Rule VIII will be given 
probational appointments, and conversions under Section 5, Rule VIII will not 
thereafter be effected.” 

In decision dated 10 December 1941 (21 Comp, Gen. 550), to the Secretary 
of War, it was held that “any employee who may be occupying a position desig- 

_ nated as temporary by law, that is, under authority of sections 2 and 4 of 
Rule VIII of the Civil Service Rules and Regulations, does not come within the 
purview of the act of August 1, 1941, Public Law 200, providing a plan for 
making within-grade salary advancements to employees occupying permanent 
positions. It would follow, therefore, that such employees are not entitled 
to a within-grade salary advancement under the provisions of said law.” 

In this same decision, with regard to appointments effected under the pro- 
visions of Executive Order No, 8564, it was held that “while that Bxecutive order 
limits appointments made under authority thereof for a term not extending 
beyond the duration of the national defense program, such appointments are 
designated as excepted, not temporary, in the executive order, which is the only 
law authorizing such appointments. Accordingly, if the appointments made 
under authority of Executive Order No, 8564 are not otherwise established for 
definite periods of six months or less, the employees so appointed may be 
regarded as occupying permanent positions and entitled to the benefits of the 
within-grade salary-advancement plan prescribed by the act of August 1, 1941, 
Public Law 200.” 

In view of the foregoing, your decision is requested as to whether employees 
given temporary appointments prior to March 16, 1942, and whose appointments 
were automatically changed to “War Service Appointments” under the Civil 
Service regulations referred to above, are eligible for within-grade salary- 
advancements under the act of August 1, 1941, Public Law 200, if their appoint- 
—— are for the duration of the war, and not limited to periods of six months 
or less, 

By direction of the Secretary of the Nuvy. 


The referred-to decision of December 10, 1941, 21 Comp. Gen. 550, 
552, held as follows: 


The within-grade salary-advancement plan provided by the act of August 1, 
1941, Public Law 200, 55 Stat. 613, is specifically limited to employees occupying 
“permanent positions.” See section 2 of the statute. Section 1 (a) of Executive 
Cater No. 8882, dated September 3, 1941, defines “permanent positions” as 
ollows: 

“Permanent positions” shall include all positions except those designated as 
temporary by law and those established for definite period of six months or less. 

t was held in the decision of October 27, 1941, B-20025, 21 Comp. Gen. 369, 
the pertinent portion of which is quoted in your letter, supra, that the civil- 
service law and the rules and regulations thereunder constitute a law within 
the meaning of the President's regulation defining “permanent positions.” It is 
not believed that such view could seriously be contended to be erroneous, Ap- 
pointments made under sections 2 and 4 of Civil Service Rule VIII unquestionably 
are “designated as temporary” (quoting from the President’s regulation) by 
the express provisions of the rules, (See italicized portion.) Accordingly, the 
conclusion seems inescapable that any employee who may be occupying a position 
“designated as temporary by law’—that is, under authority of sections 2 and 4 
of Rule VIII of the Civil Service Rules and Regulations—does not come within 
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the purview of the act of August 1, 1941, Public Law 200, providing a plan for 
making within-grade salary advancements to employees “occupying permanent 
positions.” It would follow, therefore, that such employees are not entitled to 
a within-grade salary advancement under the provisions of said law. Compare 
19 Comp. Gen. 125, 


Executive Order No. 9063, dated February 16, 1942, contains pro- 
visions as follows: 


1. The United States Civil Service Commission is authorized to adopt and 
prescribe such special procedures and regulations as it may determine to be 
necessary in connection with the recruitment, placement, and changes in status 
of personnel for all departments, independent establishments, and other Fed- 
eral Agencies, except positions in the field service of the postal establishment. 
The procedures and regulations thus adopted and prescribed shall be binding 
with respect to all positions affected thereby which are subject to the provisions 
of the Civil Service Act and Rules. 

2. Persons appointed solely by reason of any special procedures adopted 
under authority of this order to positions subject to the provisions of the Civil 
Service Act and Rules shall not thereby acquire a classified (competitive) civil- 
service status but, in the discretion of the Civil Service Commission, may be 
retained for the duration of the war and for six months thereafter. 


United States Civil Service Commission Departmental Circular 
No. 323 has been promulgated to provide the regulations and pro- 
cedures for effecting war service appointments under Executive 
Order No. 9063, supra. Regulation V, section 2, of the regulations 
appended to said circular, provides as follows: 


Section 2. Status of appointees.—Persons appointed under these regulations 
will not thereby acquire a classified (competitive) civil-service status. Unless 
otherwise specifically limited such appointments may be for the duration of the 
present war and for six months thereafter. 


Paragraph E of the circular, under the heading “Nature of Ap- 
pointments Under the Regulations,” provides in pertinent part as 
follows: 


(1) On and after March 16, 1942, all appointments under these Regulations 
will be made under the authority of Executive Order No. 9063 and will be 
termed “War Service Appointments.” Appointees will not thereby acquire 
Soman (competitive) civil-service status. (Regulation V, Appointments, 

ion 1, 

(2) Unless otherwise specifically limited such appointments may be for the 
duration of the present war and for six months thereafter. Those appointments 
which are for periods specifically limited to one year or less will be considered 
temporary. Appointments which are for a longer duration than one year will 
unless otherwise specifically limited be designated as indefinite. (Regulation 
V, Appointments, Section 2.) 


Paragraph I of the same regulations, under the heading “Transi- 
tion Procedures,” reads as follows: 


(1) Effective as of March 16, 1942, all persons serving under Section 2, 
Rule VIII will be regarded as serving under Executive Order 9063; change of 
records in individual cases to show authority under Executive Order No. 9063 
instead of Section 2, Rule VIII, need not be made. On and after March 16, 
1942, no persons now serving under Section 2, Rule VIII, will be given proba- 
tional appointments, and conversions under Section 5, Rule VIII will not there- 
after be effected. 


It appears, therefore, that existing regulations of the Civil Service 
Commission, issued pursuant to Executive Order No. 9063, effective 
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March 16, 1942, have changed the status of positions the appointments 
to which previously were made under section 2, rule VIII of the 
Civil Service Rules and Regulations, considered in the decision of 
December 10, 1941, supra, from “temporary” to “permanent” within 
the meaning of the definition of the latter term as contained in sec- 
tion 1 (a) of Executive Order No. 8882, dated September 3, 1941, 
except such positions as are “specifically limited to one year or less,” ’ 
which are designated as “temporary.” (See par. E (2) of Civil Service 
Departmental Circular No. 323, swpra.) 

On the basis of these changes in the Civil Service Regulations 
which have the force and effect of law, the question contained in the 
concluding paragraph of your letter is answered in the affirmative. 
The first of such automatic promotions will be payable to such em- 
ployees effective on and after April 1, 1942, provided the employees 
are otherwise qualified to receive such promotions under the terms 
and conditions of the act of August 1, 1941, Public Law 200, 55 Stat. 
613 and the President’s Regulations thereunder. 


(B-23919) 


ATTENDANT FOR NAVY ENLISTED MAN AFTER DISCHARGE FOR 
PHYSICAL DISABILITY 


In the absence of specific statutory provision therefor, payment of the expenses 
of an attendant to accompany a Navy enlisted man to his home after his 
discharge on account of physical disability is unauthorized. 


Assistant Comptroller General Elliott to the Secretary of the Navy, April 15, 1942: 

There has been considered your letter of February 14, 1942, to- 
gether with a letter from the Chief of the Bureau of Navigation, 
dated February 11, 1942, as follows: 


Subject: Transportation of attendants for sick or disabled personnel dis- 
charged by Medical Survey. 

Reference: Decision of the Comptroller General dated November 9, 1921, Ap- 
peal No. 37527, in case of Ellis F. DeWitt, Fic, USN. 


1, It was held in the reference that an enlisted man ordered on sick leave 
for a period of recuperation is in a duty status, entitled to the per diem -allow- 
ance for such period, is granted the leave for the convenience of the Govern- 
ment, is entitled to transportation in kind to and from his home, and also for 
an attendant to accompany him if he is physically unable to travel alone. 

2. Frequently occasions arise where men discharged on account of physical 
disability are unable to travel alone and require an attendant. As to the 
men themselves the current appropriation Act provides for transportation and 
subsistence to their homes if residents of the United States, or in lieu thereof 
to a travel allowance of five cents per mile to the place of acceptance for en- 
listment, if discharged under honorable conditions, under provisions of the Act 
of September 22, 1922 (42 Stat, 1021). There is, however, no provision for 
an attendant in connection with the payment of either allowance. 

8. Since it is a Government obligation to get a man home, whether by 
reason of medical survey discharge, or on leave for the purpose of recuperation, 
it appears that the convenience of the Government would be similar in both 
cases. It is, therefore, requested that the Comptroller General be requested 


































928 DECISIONS OF THE COMPTROLLER GENERAL 


to decide whether a man discharged by medical survey may be furnished an 
attendant to accompany him to his home in the event he is physically unable 
to travel alone. 


As to the man himself, there is no question as to the authority 
for payment to him either of travel allowance at 5 cents per mile under 
the provisions of section 126 of the National Defense Act, as 

_ amended by the act of September 22, 1922, 42 Stat. 1021, or the 
furnishing of transportation to his home, if a resident of the United 

States, with subsistence and transfers en route, or cash in lieu thereof, 

under the provisions appearing in the annual appropriation acts for 

the naval service—for the fiscal year ending June 30, 1943, Public 

No. 441, approved February 7, 1942, 56 Stat. 63. 

An enlisted man upon discharge is effectively separated from the 
naval service and normally the custody and control by naval au- 
thorities then and there ceases. His discharge absolutely terminates 
any contractual relationship with the Government. United States 
v. Smith 67 F. (2d) 412, affirmed 292 U. S. 337, 78 L. Ed. 1295. 
In the absence of a specific provision therefor, the obligation of the 
Government to furnish transportation or pay travel allowance is 
limited to that fixed in the statutes referred to, and payment of the 
expenses of an attendant to accompany a discharged person is not 
authorized. 

Whether the decision of November 9, 1921, of the former Comp- 
troller General, 3 MS. Comp. Gen. 412, would be followed in a case 
arising under similar circumstances need not now be decided. 


(B-25040) 
INSURANCE—VIRGIN ISLANDS CO. PROPERTY 





















While funds derived from the operation of The Virgin Islands Co. are subject, 
generally, to specific statutory restrictions and limitations applicable to the 
expenditure of appropriated moneys by the regularly established Federal 
agencies, the Government’s practice of self-insurance, being one of policy 
rather than of positive law, is not applicable thereto, and, therefore, the 
company’s operating funds are available for payment of premiums on con- 
tracts insuring its property against loss from fire, hurricane, marine perils, 
etc.—the insurance to run to the company rather than to the United States. 


Comptroller General Warren to the Chairman of the Board of Directors, The 
Virgin Islands Co., April 15, 1942: 


I have your letter of April 3, 1942, as follows: 


Your decision is requested as to the propriety of payments out of the revenues 
of The Virgin Islands Company for premiums for insurance covering raw sugar, 
rum, and other commodities and personal property of the company against loss 
from fire, theft, hurricane, marine, and other risks. 

The Virgin Islands Company is a corporation created by a special ordinance of 
the Colonial Council for St. Thomas and §t. John, approved April 16, 1934. Under 
an Operating Agreement, dated November 26, 1934, as amended, entered into with 
the Department of the Interior, sugar lands, sugar mills and a rum distillery 
owned by the Federal Government are operated by the company for its own ac- 
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count and the products thereof are the property of the company and are sold by 
the company primarily in the continental market. Under the provisions of said 
Operating Agreement the revenues of The Virgin Islands Company are deposited 
currently into the Treasury of the United States as a special fund. These funds 
are requisitioned and transferred to the account of the disbursing officer of the 
company and then disbursed for necessary operating expenses of the company. 
The premiums for the insurance proposed to be procured would be paid from 
these funds in the usual manner as an operating expense. 

The company has in its warehouses approximately 500,000 gallons of rum in 
the process of manufacture and ageing, which would probably be completely de- 
stroyed in case of fire. Sugar is also stored in warehouses from the time of its 
manufacture until the time of sale and may be damaged by fire or hurricane 
during that period. The same applies to other commodities produced by the 
company. 

Moreover, prior to the outbreak of war purchases made by the company of ma- 
terials and supplies used in the manufacturing processes could be purchased on 
ac. i. f. Christiansted, St. Croix, contract basis, which would include insurance 
during transit of the materials to the point of use. However, since the beginning 
of the war.it has been impossible to obtain quotations on various materials and 
supplies on that basis. Practically all of the continental materials purchased 
are now quoted f. 0. b. New York. Since neither the Federal Government nor any 
agency thereof has an interest in such materials and supplies, the Government 
Losses in Shipment Act is not applicable and the company would suffer serious 
loss in the event such cargoes are destroyed in shipment. 

In the circumstances, it is deemed desirable from a practical business view- 
point that the company cover its manufactured products and other property by 
insurance in order to protect itself against loss. Your early consideration of the 
matter would be appreciated. 


As you apparently are aware, it is the general policy of the Govern- 
ment to assume its own risks of loss, upon the theory that the magni- 
tude of the Government’s resources makes it more advantageous for 
the Government to carry its own risks than to have them assumed by 
private insurers at rates sufficient to cover all losses, to pay their oper- 
ating expenses (including agency or brokers’ commissions) and to 
leave such insurers a profit. 19 Comp. Gen. 211, 214; 16 id. 453, 454. 
Thus, it has been held consistently that appropriated moneys are not 
available for the payment of insurance premiums on Government- 
owned property in the absence of specific statutory authority for the 
payment of such premiums. 17 Comp. Gen. 419, 421. 

With respect to the payment of insurance premiums by Government 
corporations, it was said by a former Comptroller of the Treasury (23 
Comp. Dec. 297) that it required an act of Congress to apply the Gov- 
ernment’s policy with respect to property insurance to a corporation 
wholly owned by the United States, citing instances where the Con- 
gress specifically had denied to governmental corporations the right 
to use their funds for payment of insurance premiums. Cf. 11 Comp. 
Gen. 59. In certain instances, the Congress has expressly granted the 
right to use appropriated moneys for premiums on policies of insur- 
ance against loss to Government property. See, for example, 19 Comp. 
Gen. 211, referring to section 3 of the act of June 29, 1936, 49 Stat. 
2036, providing for insurance of certain projects of the Farm Security 
Administration. Compare my decision of January 12, 1942, A-51647, 
B-15611, to the Chairman, United States Maritime Commission, al- 
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lowing credit for payments of certain insurance premiums under the 
general authority granted the Commission by section 207 of the Mer- 
chant Marine Act, 1936, as amended, 49 Stat. 1988, 46 U. S. C. 1117, 
to make such disbursements as may, in the Commission’s discretion, 
be necessary to carry on the activities authorized by the act, or to pro- 
tect, preserve, or improve the collateral held by the Commission to 
secure indebtedness. 

Although The Virgin Islands Co. is, as you state, a corporation cre- 
ated by ordinance of the Colonial Council for St. Thomas and St. 
John, the property and resources to which The Virgin Islands Co. holds 
title were derived practically entirely from moneys appropriated by 
the Federal Government, and from the operation of property and 
facilities purchased by the Federal Government from appropriated 
moneys for the purpose of leasing such property and facilities to the 
company. It has been held, therefore, that the funds derived from the 
operation of The Virgin Islands Co. are subject, generally, to the same 
restrictions and limitations applicable to the expenditures of appro- 
priated funds by the regularly established departments and agencies 
of the Government. 15 Comp. Gen. 485; 14 id. 798; ibid. 617. The 
conclusions reached in the cited decisions appear to have been based 
upon the fact that The Virgin Islands Co. was created without 
specific Congressiona! authorization and that, therefore, the corporate 
character of the company did not serve to free its funds from the pro- 
visions of law to which they would have been subject if administered 
by an unincorporated Government agency. 

The Virgin Islands Co. was created to aid in effecting the economic 
rehabilitation of the municipality of St. Thomas and St. John and 
to promote the general welfare of the people of St. Thomas and St. 
John and of the Virgin Islands. By section 5 of the act of May 26, 
1926, 49 Stat. 1372, which was enacted subsequent to the decisions cited 
in the preceding paragraph, The Virgin Islands Co. was authorized 
to pay annually into the municipal treasuries of the Virgin Islands in 
lieu of taxes “an amount equal to the amount of taxes which would be 
payable on the real property in the Virgin Islands owned by the United 
States and in the possession of The Virgin Islands Co., if such real 
property were in private ownership and taxable,” and “amounts equal 
to the amounts of any taxes of general application which a private 
corporation similarly situated would be required to pay into the said 
treasuries.” Thus, the Congress has recognized not only the corporate 
existence and status of The Virgin Islands Co, but, also, the corporate 
purposes of the company, since the payment by the company of taxes 
levied by the municipal governments of the islands obviously would be 
calculated to further such purposes, viz, to aid in effecting the economic 
rehabilitation of the municipalities and to promote the general welfare 
of the people of the islands. In the light of this Congressional action, 
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I am inclined to the view that the application of the above-cited de- 
cisions should be limited to cases involving specific statutory restric- 
tions or limitations upon the use of appropriated moneys; and that 
they should not be regarded as prohibiting the expenditure of the 
company’s funds for objects which are within the company’s cor- 
porate powers and reasonably necessary to the conduct of the corporate 
business, even though such objects may go beyond those for which, 
as a matter of policy, appropriated funds usually are expended by 
regular Government departments or agencies. 

Operating under the provisions of its charter, The Virgin Islands 
Co. has acquired legal title to certain stores, stocks, supplies and other 
property, and it is the obvious duty of the company’s directors to take 
such action as is dictated by normal business practices for the protec- 
tion and preservation of the company’s property, provided, of course, 
that such practices do not require expenditures for objects for which 
the company’s funds are not legally available. Since the Government’s 
practice of self-insurance is one of policy and not of positive law, and 
since the practice has not been observed strictly in cases involving in- 
surance of property of Government corporations, 23 Comp. Dec. 297, 
supra, I feel justified in holding that funds which otherwise are legally 
chargeable with the necessary operating expenses of 'The Virgin Islands 
Co. are available for payment of premiums on contracts insuring the 
company’s property against loss from fire, theft, hurricane, marine, 
and other perils—the insurance to run to the corporation rather than 
to the United States. 

With respect to materials and supplies purchased f. o. b, New 
York for use in the company’s manufacturing processes, it is as- 
sumed that, as is customary with sales f. o, b. a named shipping point, 
the company would take title to the materials and supplies at New 
York and, if such be the case, there would appear to be no objection 
to payments from the company’s funds for premiums on contracts 
insuring such materials and supplies while in transit. With refer- 
ence to the statement in your letter that “Since neither the Federal 
Government nor any agency thereof has an interest in such materials 
and supplies, the Government Losses in Shipment Act is not appli- 
cable * * *,” your attention is invited to the fact that it has 
been held that The Virgin Islands Co. is, itself, an agency of the 
Government (15 Comp, Gen, 485), and it is clear that the United 
States has an interest in the property of the company, since the 
agreement under which the company operates certain of the Govern- 
ment’s properties and facilities in the Virgin Islands contemplates 
that the company’s profits, if any, shall be deposited in the general 
fund of the Treasury as miscellaneous receipts, See 14 Comp. Gen. 
798. However, a determination as to whether the shipments here in 
question are subject to the provisions of the Government Losses in 
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Shipment Act, as amended, does not rest entirely on that point. 
Said act relates to the shipment of “valuables” by the Government 
and, as amended by section 3 of the act of August 10, 1939, 53 Stat. 
1859, covers only “articles or things or representatives of value in 
which the United States has any interest,” or in connection with 
which it has any obligation or responsibility, direct or indirect, and 
which are declared by the Secretary of the Treasury to be valuables 
within the meaning of the act. The articles so declared by the Secre- 
tary of the Treasury to be “valuables” include four general classes: 
A, money of the United States and foreign countries; B, securities 
and other instruments or documents, private and public; C, precious 
metals and stones, and D, certain works and collections of artistic, 
historical, scientific or educational value. 4 F. R. 3796; 5 id. 2653. 
Hence, it does not appear that materials or supplies purchased for 
use in the manufacturing processes of The Virgin Islands Co. 
would fall within the purview of the Government Losses in 
Shipment Act. 


(B-24335), (B-24553) 


PAY—ADDITIONAL—SEA AND FOREIGN SHORE DUTY 


Under section 18 of the act of March 7, 1942, providing that the per centum 
increase in base pay authorized thereby for sea or foreign shore duty be 
included in computing increases in pay for submarine duty, Navy enlisted 
men assigned to duty aboard a submarine and also to the duty of diving 
are entitled to the per centum increase on their additional submarine-duty 
pay but not upon their additional pay for diving. 

The per centum increase in base pay for sea or foreign shore duty authorized 
by section 18 of the act of March 7, 1942, for Navy and Coast Guard war- 
rant officers should be computed on the base pay rate applicable to their 
length of service as established by section 10 of the act of June 10, 1922, as 
amended, while the increase authorized by the said section 18 for Marine 
Corps warrant officers is required to be limited to a per centum of $148 
per month, the invariable base pay rate established for such officers by 
section 9 of the act of June 10, 1922, regardless of any longevity increases. 

Under section 18 of the act of March 7, 1942, providing for a 20 percent increase 
in the base pay of enlisted men and warrant officers, and for a 10 percent 
increase in the base pay of commissioned officers, for sea or foreign shore 
duty, the increase for commissioned warrant officers who receive the saved 
pay of their former warrant officer grade pursuant to section 1 of the 
act of June 10, 1922, should be computed on the basis of the 20 percent 
applicable to warrant officers. 

The several annual rates of pay, depending upon length of service, established 
by section 13 of the act of June 10, 1922, for nurses, female, of the Navy, 
rather than merely the annual rate established for the first period of 
service, are to be considered as “base” pay for purposes of computing 
the per centum increase in base pay for sea or foreign shore duty authorized 
by section 18 of the act of March 7, 1942, and, therefore, the per centum 
increase should be computed on the annual pay rate to which the individual 
nurse is entitled for her length of service. 

Under section 18 of the act of March 7, 1942, providing for a 20 percent in- 
crease in the base pay of enlisted men and warrant officers, and for a 10 
percent increase in the base pay of commissioned officers, for sea or foreign 
shore duty, the increase for Navy enlisted men and warrant officers who 

are temporarily promoted under authority of the act of July 24, 1941, 
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to warrant or commissioned grades, and who, by reason of section 7 (a) 
thereof, receive the saved pay and allowances of their permanent enlisted 
or warrant grades, should be computed on 20 percent of the base pay of 
such permanent grades. 

The pay of enlisted men of the insular force of the Navy, which is fixed by 
section 10 of the act of June 10, 1922, at one-half the pay rates prescribed 
for Navy enlisted men in corresponding grades, should include the per 
centum increase authorized for Navy enlisted men by section 18 of the act 
of March 7, 1942, for any periods during which they meet the terms of the 
statute by serving on sea duty or on duty in any place beyond the con- 
tinental limits of the United States or in Alaska. 

While midshipmen may be considered officers of the Navy for certain pur- 
poses, they are neither commissioned officers nor enlisted men, so that mid- 
shipmen of the Naval Reserve, whose active duty pay is assimilated to the 
pay of midshipmen of the Regular Navy by section 7 of the Naval Reserve 
Act of 1988, are not entitled while on sea duty to the per centum increase 
authorized by section 18 of the act of March 7, 1942, to be paid to enlisted 
men, commissioned officers, etc., of the Navy on sea duty. 

Where the facts in a particular case establish that temporary additional duty 
ashore in the United States to which a Navy officer or enlisted man in a 
sea-duty status is ordered is merely ancillary to a paramount sea duty, 
the officer or man should be credited during the temporary duty period 
with the pay increase for sea duty authorized by section 18 of the act of 
March 7, 1942, but where the facts establish that such is not the case, 
credit for the increase should be discontinued from the date of detachment 
from sea duty and should be resumed upon return to the ship from which 
detached. 

Navy personnel on foreign service, as distinguished from sea duty, who are 
ordered to temporary additional duty in the United States, are not entitled, 
after arrival in the United States to the date of departure therefrom, to 
the per centum increase in pay authorized by section 18 of the act of March 
7, 1942, for any period of service while on duty “in any place beyond 
the continental limits of the United States or in Alaska.” 

The per centum increase in pay authorized by section 18 of the act of March 
7, 1942, for military and naval personnel is payable under the terms of 
the statute “for any period of service while on sea duty, or duty in any 
place beyond the continental limits of the United States or in Alaska,” so 
that it is immaterial whether the duty is or is not denominated 
“temporary.” 

The per centum increase in pay authorized by section 18 of the act of March 
7, 1942, for military and naval personnel for sea duty is payable from the 
date of reporting aboard the vessel to which assigned and that for foreign 
shore duty is payable from the date of departure from the United States. 

While the question as to whether a person is performing “service while on 
sea duty” within the meaning of section 18 of the act of March 7, 1942, 
authorizing an increase in pay for military and naval personnel on sea 
or foreign shore duty, is primarily one of fact, when a person on sea duty 
is ordered to temporary additional duty in connection with the fitting out, 
conversion and fitting out of a vessel and the conditions of “service while 
on sea duty” continue during the period of additional temporary duty, the 
sea duty status is not affected. 


Assistant Comptroller General Elliott to the Secretary of the Navy, April 17, 1942: 

There has been considered your letter of March 23, 1942, trans- 
mitting a letter dated March 19, 1942, from the Chief of the Bureau 
of Supplies and Accounts, requesting decision upon questions arising 


under section 18 of the act of March 7, 1942, Public No. 490, 56 Stat. 
148. 


This section provides: 


Hereafter the base pay of any enlisted man, warrant officer, or nurse (female) 
in the military or naval forces of the United States shall be increased by 20 per 
centum and the base pay of any commissioned officer in such forces shall be 
increased by 10 per centum for any period of service while on sea duty, or duty 
in any place beyond the continental limits of the United States or in Alaska, 
which increases in pay shall be in addition to pay and allowances as now 
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authorized: Provided, That the per centum increases herein authorized shall 
be included in computing increases in pay for aviation and submarine duty: 
Provided further, That this section shall be effective from December 7, 1941, 
and shall cease to be in effect twelve months after the termination of the 
present war is proclaimed by the President. 


The points upon which decision is requested will be considered 
and answered in the order stated in the letter of March 19, 1942. 

(1) It is requested that a decision be obtained from the Comptroller General 
whether enlisted men qualified and detailed or assigned as Master Divers, 
Divers first and second class and enlisted men assigned to duty aboard sub- 
marines are entitled to the 20 per cent increase in the computation of their 
diving and submarine pay. 

Under the first proviso of section 18 of the act of March 7, 1942, 
the per centum increase is authorized to be computed upon the in- 
crease in pay for submarine duty. The act of January 16, 1936, 49 
Stat. 1091, 34 U. S. C. 886, provides: 

* * * That hereafter all officers of the Navy on duty on board a sub- 
marine of the Navy, including submarines under construction for the Navy 
from the time builders’ trials commence, or on duty at submarine escape train- 
ing tanks, the Navy Deep Sea Diving School, or the Naval Experimental 
Diving Unit, shall, while so serving, receive 25 per centum additional of the 
pay for their rank and service as now provided by law; and an enlisted man 
of the United States Navy assigned to duty aboard a submarine of the Navy, 
including submarines under construction for the Navy from the time builders’ 
trials commence, or to the duty of diving, shall, in lieu of the additional pay 
now authorized, receive pay under such regulations as may be prescribed by 
the Secretary of the Navy, at the rate of not less than $5 per month and not 
exceeding $30 per month, in addition to the pay and allowances of his rating 
and service: Provided, That divers employed in actual salvage operations in 
depths of over ninety feet shall, in addition to the foregoing, receive the sum 
of $5 per hour for each hour or fraction thereof so employed. 

Submarine duty and diving duty are separate and distinct duties 
with additional pay provided for each. This was true prior to the 
. act of April 9, 1928, 45 Stat. 412, of which the act of January 16, 
1936, was amendatory and this continues to be true at the present 
time. Additional pay for diving duty is not necessarily dependent 
upon assignment to duty aboard a submarine. 12 Comp. Gen. 498. 
In view of this well-understood distinction it appears clear that as 
used in section 18 of the act of March 7, 1942, the term “submarine 
duty” does not comprehend the additional pay for diving. This 
question is answered that the enlisted men referred to when assigned 
to duty aboard submarines entitling them to additional pay for 
submarine duty are entitled to the increase on their submarine pay 
but not upon the additional pay authorized for diving. 

(2) * * * It is requested that a decision be obtained from the Comp- 
troller General as to the rate of pay which should be used as a basis for 
computing the percentage increases for sea and foreign shore duty pay under 
the provisions of Section 18 of the Act of March 7, 1942, in the case of warrant 
officers of the Navy, Coast Guard, and Marine Corps. 

Section 18 of the act of March 7, 1942, provides that the base pay 
of warrant officers in the military and naval forces shall be increased 


by 20 per centum. 
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Section 9 of the act of June 10, 1922, 42 Stat. 629, 37 U. S. C. 13, 
provides : 

That commencing July 1, 1922, the monthly base pay of warrant officers and 
enlisted men of the Army and Marine Corps shall be as follows: Warrant 
officers of the Army and Marine Corps, $148; * * * Commencing July 1, 
1922, warrant officers of the Army and Marine Corps * * * shall receive, 
as a permanent addition to their pay, an increase of 5 per centum of their 


base pay for each four years of service in any of the services mentioned in 
the title of this Act not to exceed 25 per centum. * * * 


Section 10 of the act of June 10, 1922, as amended by section 3 
of the act of February 16, 1929, 45 Stat. 1187, 37 U. S. C. 14, 
provides: 

That hereafter the monthly base pay of warrant officers of the Navy and 
Coast Guard shall be as follows: During the first! six years of service, $153; 
during the second six years of service, $168; after twelve years’ service, $189. 

It is undoubtedly true that the higher rates of pay authorized in 
amended section 10 of the act of June 10, 1922, for warrant officers 
of the Navy and Coast Guard are premised on length of service, 
such new rates equaling those previously provided for these warrant 
officers while serving at sea, but it is equally true that such higher 
rates of pay have been specifically denominated in the statute as the 
monthly base pay. Section 9 applicable to warrant officers of the 
Marine Corps defines only their initial pay rate as base pay and in 
providing the increase per centum for each four years of service 
thereafter authorizes the increase on a per centum of their base pay. 
The pay fixed for warrant officers of the Navy and Coast Guard, 
whether serving in their first 6 years of service, in their second 6 
years of service, or after 12 years’ service, is base pay while the 
longevity pay of warrant officers of the Marine Corps in excess of 
$148 per month by reason of length of service does not represent 
base pay. As a consequence of the law the increase in pay of war- 
rant officers of the Navy and Coast Guard when entitled to the per 
centum increase under section 18 of the act of March 7, 1942, should 
be computed on the base pay rate applicable to their length of service 
under section 10 of the act of June 10, 1922, as amended, and the 
increase of warrant officers of the Marine Corps is required to be 
limited to a per centum of the base pay rate of $148 per month. 

(3) * * * It is requested that a decision be obtained from the Comp- 
troller General as to whether commissioned warrant officers drawing the saved 
pay of a warrant officer are entitled to percentage increases based on 20 percent 
as provided for warrant officers, or based on 10 percent as provided for com- 
—- officers, under the provisions of Section 18 of the Act of March 7, 

Section 1 of the act of June 10, 1922, 42 Stat. 625, 37 U. S. C. 5, 
contains a proviso: “That a commissioned warrant officer promoted 
from the grade of warrant officer shall suffer no reduction of pay by 
reason of such promotion.” Commissioned warrant officers on pro- 

470350™—42——61 
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motion from warrant officers become entitled by virtue of the pro- 
motion to the pay attaching to the commissioned warrant officer 
unless his pay as a warrant officer is greater, in which event he is 
entitled to pay as a warrant officer unless and until the pay as a 
commissioned warrant officer is greater. 3 Comp. Gen. 142; 26 Comp. 
Dec. 935. Where the commissioned warrant officer is entitled to 
saved pay of a warrant officer the increase provided in section 18 
of the act of March 7, 1942, is required to be computed on the per- 
centage applicable to warrant officers. See 16 Comp. Dec. 135. 

(4) * * * It is requested that a decision be obtained from the Comp- 
troller General as to whether the applicable rates of pay set forth in Table 
V of the Pay Bill Instructions, which gives effect to the rates of pay specified 
for Nurses, may be considered as base pay and whether the percentage increase 


of 20 percent may be computed on the basis of the annual pay prescribed 
therein for the several periods of service. 


Section 13 of the act of June 10, 1922, 42 Stat. 631, 37 U.S. C. 
22, provides: 

That, commencing July 1, 1922, the annual pay of female nurses of the 
Army and Navy shall be as follows: During the first three years of service, 
$840; from the beginning of the fourth year of service until the completion of 
the sixth year of service, $1,080; from the beginning of the sevenih year of 
service until the completion of the ninth year of service, $1,380; from the 
beginning of the tenth year of service, $1,560. * 

Although the annual rates of pay authorized by section 13 of the 
act of June 10, 1922, for nurses, female, of the Navy are referred to 
as “the annual pay” as distinguished from annual “base” pay or 
“base” pay as used in section 10 with reference to the pay fixed 
for warrant officers of the Navy and Coast Guard, the pay provided 
for nurses, female, represents their statutory pay and is indivisible. 
While the annual rates of pay authorized in section 13 increase from 
the beginning of the fourth year of service, there is nothing therein 
to indicate that the higher rates are intended to represent the sum 
of the initial annual salary rate and the difference therein provided 
as an increase due to length of service. It is concluded that the 
percentage increase under section 18 of the act of March 7, 1942, 
should be computed on the annual pay rates to which the individual 
nurse is entitled. 

(5). * * * It is requested that a decision be obtained as to whether 
enlisted men and Baran officers temporarily appointed to warrant or com- 


missioned rank are entitled to compute their saved pay on the basis of 20 
percent of their base pay as enlisted men or warrant officers. 


The act of July 24, 1941, Public, No. 188, 55 Stat. 603, 604, provides, 
in part: 


Sec. 2. (a) As used in this Act, the words “temporarily appointed” shall 
be interpreted to mean also “temporarily promoted” or “temporarily advanced 
in rank,” as the case may be. 

(b) The following personnel may be temporarily appointed to ranks or 
grades in the Regular Navy or Marine Corps, not above lieutenant in the Navy 
and captain in the Marine Corps: 

e . . 
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(2) Warrant officers of the Regular Navy and Marine Corps. 

(3) First-class petty officers and above in the Regular Navy and platoon 
or staff sergeants and above in the Regular Marine Corps, including enlisted 
men of those grades on the retired list on active duty. 

(4) Enlisted men of the Fleet Reserve and the Fleet Marine Corps Reserve 
on active duty in the grades herein specified for enlisted men of the Regular 
Navy or Marine Corps. 

= . 


- 7 o 7 * 

Sec. 7. (a) The permanent, probationary, or acting appointments of those 
persons temporarily appointed in accordance with the provisions of this Act 
shall not be vacated by reason of such temporary appointments, such persons 
shall not be prejudiced thereby in regard to promotion, advancement, or 
appointment in accordance with laws relating to the Regular Navy or Marine 
Corps, and their rights, benefits, privileges, and gratuities shall not be lost or 
abridged in any respect whatever by their acceptance of commissions or war- 
rants hereunder: Provided, That except as otherwise provided herein no 
person who shall accept a commission or warrant under sections 2 and 3 of 
this Act shall, while serving thereunder, be entitled to pay or allowance except 
as provided by law for the position temporarily occupied: Provided further, 
That no person temporarily appointed under the authority of this Act shall 
suffer any reduction in pay and allowances to which he would have been 
entitled had he not been so temporarily appointed. 


By reason of the last proviso of section 7 (a) of the act of July 
24, 1941, enlisted men and warrant officers temporarily appointed 
to warrant or commissioned grades in accordance with the provisions 
of sections 2 and 3 of that act, are entitled to the benefits of the pay 
and allowance provisions applicable to their permanent enlisted or 
warrant grades where the pay and allowances applicable to the 
warrant or commissioned grade to which temporarily appointed are 
less. Where such temporarily promoted warrant or commissioned 
officers receive the saved pay and allowances of their enlisted or 
warrant grades, the increase under section 18 of the act of March 7, 
1942, should be computed on 20 per centum of the base pay of their 
enlisted or warrant grades. 


(6) The Insular Force, United States Navy, was established by Executive 
Order dated April 5, 1901, under which the Secretary of the Navy was author- 
ized to enlist in the Insular Force not to exceed 500 Filipinos in the ratings 
and at the rates of pay specified therein. In 12 Comp. Dec. 189 it was held: 

“Although under the foregoing Executive Order [of April 5, 1901] the men 
are enlisted in what is designated as the insular force, United States Navy, 
they are, nevertheless, enlisted men in and of the Regular Navy of the United 
States. The fact that they are attached to a part or branch thereof termed the 
insular force cannot affect the conclusion just stated. For said insular 
force was established under and by virtue of the statutes relating to and 
governing the Navy of the United States; and, unless said insular force be a 
part of the Regular Navy, there would exist no authority for the establishment 
of such insular force.” 

In this connection, attention is also invited to 27 Comp. Dee. 357. Enlisted 
men may be transferred away from the Philippine Islands for duty (Navy 
Department file 26754-3591:9, February 9, 1924; L. R. N. A., 1929, p. 103); 
they are eligible for transfer to the Fleet Reserve (Navy Department file 
26254-3591 :9-7 J:AC; August 11, 1925 CMO 8-1925 page 7); they are entitled 
to the enlistment allowance authorized by Section 10 of the Act of June 10, 
1922 (Navy Department file 12423-13-K, July 19, 1923); they are entitled 
to outfits on first enlistment in the amounts set forth in Article 1431-3 (b) Bureau 
of Supplies and Accounts Manual (1 Comp. Gen. 480); and they come within 
the provisions of the Act of June 4, 1920, authorizing payment of six months’ 
death gratuity under the conditions specified therein (Navy Deparment file 
26252-127 :10 J, February 11, 1926). 
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8. Section 10 of the Act of June 10, 1922, provides that the rates of pay of 
members of the Insular Force shall be one-half the rates prescribed for enlisted 
men of the Navy in corresponding ratings. Public Law 490 dated March 7, 
1942, in effect increases the base pay of enlisted men in the Naval forces 
and, therefore, such increase comes within the category of pay conferred 
upon all enlisted men by statute and under 26 Comp. Dec. 428 should be 
paid to enlisted men of the Insular Force. It is requested that a decision be 
obtained from the Comptroller General whether enlisted men of the Insular 
Force may be paid the 20 percent increase authorized by Public 490 approved 
March 7, 1942, under the same conditions as enlisted men of the Regular Navy. 


In 26 Comp. Dec. 428, it was held that enlisted men of the insular 
force of the Navy were entitled to the extra pay conferred by statute 
upon all enlisted men. Under section 10 of the act of June 10, 1922, 
42 Stat. 630, 37 U. S. C. 16, the rates of pay of the insular force of 
the Navy were fixed at one-half the rates of pay prescribed for 
enlisted men of the Navy in corresponding grades. Section 18 of 
the act of March 7, 1942, embraces any enlisted man in the naval 
forces of the United States for any period of service while on sea 
duty or duty in any place beyond the continental limits of the United 
States or in Alaska. In view of the long administrative and account- 
ing understanding of the status of persons constituting the insular 
force and the statute now fixing their pay at one-half the rates of pay 
prescribed for enlisted men of the Navy of corresponding ratings, 
it is reasonably clear they are entitled to the benefits of section 18 
of the act of March 7, 1942. That is, to preserve the one-half pay to 
which the enlisted men of the insular force are entitled under section 
10 of the act of June 10, 1922, and at the same time give full effect to 
section 18 of the act of March 7, 1942, the pay of members of the 
insular force of the Navy should include the per centum authorized 
by the last-mentioned act for any period of sea duty or duty in any 
place beyond the continental limits of the United States or in 
Alaska. 

(7) 9. Former Cadets, Merchant Marine Reserve, serving in Merchant Ma- 
rine Vessels taken over by the Navy and who volunteer for active duty, under 
the instructions contained in Bureau of Navigation Circular letter 101-41 dated 
August 12, 1941 (copy enclosed herewith) are appointed as Midshipmen, Mer- 
chant Marine Reserve. In accordance with Section 7 of the Naval Reserve 
Act of 1988 Midshipmen of the Naval Reserve on active duty are entitled to 
receive the same pay and allowances as Midshipmen of the Regular Navy. At 
the present time this consists of pay at the rate of $780.00 per annum and a 
ration allowance of $0.75 per day. There are a number of Midshipmen, Mer- 
chant Marine Reserve, now serving on active duty as junior officers on vessels 
of the Navy and it is requested that a decision be obtained from the Comp- 
troller General as to whether such Midshipmen are entitled to percentage in- 
crease of 20 per cent or 10 per cent for sea duty. 

Section 7 of the Naval Reserve Act of 1938, 52 Stat. 1176, 34 
0,S.C, 853e, provides, in part: 

* * * Midshipmen, warrant officers, nurses, and enlisted men of the Naval 
Reserve * * * when employed on active duty or on training duty with 
pay or when employed in authorized travel to and from such duty, shall receive 
the same py and allowances as received by midshipmen, warrant officers, 


nurses, an listed men of the Regular Navy of the same rank, grade, or 
rating, and of the same length of service * * *. 
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Section 305 of the same act, 52 Stat. 1182, 34 U. S. C. 855d, pro- 
vides, in part: 

Subject to the provisions of section 306 hereof, in time of peace commissioned 
officers appointed to the Naval Reserve shall be commissioned to serve during 
the pleasure of the President, in grades or ranks not above that of lieutenant 
commander, except that a small percentage of officers in the higher grades or 
ranks may, if qualified, be commissioned in the grades or ranks of rear 
admiral, captain, and commander. Warrant officers, aviation and merchant 
marine cadets, and midshipmen shall ve appointed to serve during the pleasure 
of the Secretary of the Navy. * * 


Article H-2104 (3), Bureau of Navigation Manual, provides: 


Aviation cadets and cadets, Merchant Marine Reserve, shall be appointed by 
the Secretary of the Navy to serve during the pleasure of the Secretary of 
the Navy. Appointments to the grade of midshipman will be made only during 
times of threatened emergency, in accordance with instructions issued by the 
Bureau of Navigation in separate publications. 

Section 18 of the act of March 7, 1942, provides in express terms 
for a per centum increase in the base pay of any enlisted man, war- 
rant officer, nurse (female) and any commissioned officer for any 
period of service while on sea duty. It does not mention midshipmen. 
Prior to the act of March 7, 1912, 37 Stat. 73, students at the Naval 
Academy were required to serve six years, the last two of which were 
required to be performed as midshipmen at sea with a higher rate 
of pay therefor. See, 1556 Revised Statutes, and the act of May 
18, 1908, 35 Stat. 128. Also, 20 Comp. Dec. 141. The grade of mid- 
shipmen as part of the active list of the line was abolished and the 
grade of junior ensign created by the act of March 3, 1883, 22 Stat. 
472, which provided that midshipmen then on the list shall con- 
stitute a junior grade of and be commissioned as ensigns having the 
same rank and pay as then provided by law for midshipmen. The 
grade of junior ensign was abolished by the act of June 26, 1884, 
23 Stat. 60, which provided that the junior ensigns then on the 
list should be commissioned ensigns in the Navy and that graduates 
of the Naval Academy who are assigned to the line of the Navy on 
the successful completion of their course shall be commissioned en- 
signs in the Navy. See Laws Relating to the Navy, Annotated, 


page 799. 
In 5 Comp. Dec. 136, it was held (quoting from the syllabus) : 


Naval cadets pursuing a course of study on the U. S. 8. Santee are not entitled 
to the increased pay provided for service at sea in other than practice ships, 
rag vessel while so engaged being to all intents and purposes a practice 

In 14 Comp. Dec. 882, it was held that midshipmen after gradua- 
tion are not entitled to’the 10 per centum increase of pay provided by 
the act of May 13, 1908, 35 Stat. 128, while serving on sea duty or 
on shore duty beyond the continental United States. 

While midshipmen have been held to be officers for certain pur- 
poses, United States v. Cook, 128 U. S. 254; United States v. Baker, 
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125 U. S. 645, they are not commissioned officers nor are they enlisted 
men. With this in mind it is to be inferred that the express enumera- 
tion in section 18 was distributive and exclusive and was not intended 
to affect or increase the statutory pay of midshipmen of the Naval 
Academy while pursuing their normal course of instructions. The 
pay of midshipmen of the Naval Reserve being assimilated to the pay 
of midshipmen of the Naval Academy they are not entitled to in- 
creased pay under section 18 of the act of March 7, 1942, either as 
enlisted men, warrant officers, or as commissioned officers. 


(8) 10. The question also arises as to whether personnel on sea duty or 
on foreign service duty are entitled to continue in receipt of the applicable 
percentage increase while absent from their permanent stations on temporary 
duty in the continental limits of the United States or in connection with ships 
fitting out or undergoing conversion. In connection with the right of an officer 
to sea duty pay under the provisions of the Act of May 13, 1908, the Comp- 
troller of the Treasury in 16 Comp. Dec. 464 stated that Naval officers on duty 
at sea who are ordered to duty on shore under orders which specify that 
such shore duty is temporary and in addition to their present duties are 
entitled to the pay allowed an officer on sea duty. In decision of January 17, 
1916, the Comptroller of the Treasury ruled that an officer ordered from shore 
duty beyond the seas to temporary duty in the United States is not entitled to 
the 10% additional pay during the period of temporary duty. It is therefore 
requested that a decision be obtained from the Comptroller General on the 
following points: 

(a) Whether personnel of the Navy on sea duty or foreign service duty 
ordered to temporary additional duty ashore in the United States are entitled 
to continue in receipt of applicable increase of pay during period of such 
temporary duty? If not, from what date should credit of the increase be dis- 
continued and from what date should the credit be resumed following detach- 
ment from such temporary duty? 

(b) Whether personnel of the Navy on shore duty in the United States ordered 
to temporary additional sea duty or temporary additional fereign shore duty 
are entitled to the applicable increase while serving under such temporary 
duty orders? If so, for what inclusive periods are such personnel entitled to 
the applicable increase? 

(c) Whether personnel of the Navy on sea duty ordered to temporary addi- 
tional duty in connection with the fitting out, conversion and fitting out of a 
vessel, are entitled to continue in receipt of sea pay? If not, from what date 
should credit of the increase be discontinued and from what date should the 
credit be resumed following detachment from such temporary duty? In this 
connection, it is requested that there be taken into consideration the factor 
that the ship may be placed in service, placed in full commission, or commis- 
sioned in ordinary before being placed in full commission. (Art. 637, 639, 640 
Navy Regulations). 


The decision 16 Comp. Dec. 464—upon the right of a naval officer 
to additional pay under the act of May 13, 1908, 35 Stat. 128, during 
a period while the officer under orders was assigned to temporary duty 
in Washington, D. C., in addition to his then present duties upon 
completion of which he was directed to proceed and resume his duties 
on board the U. S. 8S. Georgia—was predicated upon the decision of 
the Supreme Court of the United States in the case of United States 
v. Engard, 196 U. 8. 511. In that case the former Comptroller of 
the Treasury referred to the court’s reply to the argument advanced 
by the attorney for the Government in the /ngard case quoting there- 
from, 16 Comp. Dec. 466, as follows: 
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In effect, the proposition is that it must be assumed as a matter of law, 
in the absence of a finding to that effect, that,the temporary shore duty was 
of such a permanent character as to render it impossible for the officer to con- 
tinue to perform duty under his permanent sea assignment, and, therefore, as 
a matter of law caused such assignment to terminate. We think the con- 
verse is true, and that where the assignment of an officer to duty by the Navy 
Department expressly imposed upon him the continued discharge of his sea 
duties and qualified the shore duty as merely temporary and ancillary to the 
regular sea duty, that the presumption is that the shore duty was temporary 
and did not operate to interfere with or discharge the officer from the respon- 
sibilities of his sea duty to which he was regularly assigned. 


In a decision of the former Comptroller of the Treasury, dated 
March 9, 1915, 21 Comp. Dec. 604, 609, it was said, pages 607, 608: 


In the Engard case it was held that where a naval officer, while in a sea- 
duty status, was ordered to proceed to various points in the Middle West to 
inspect boiler tubes for a war vessel, the duty being described as temporary 
and as “in addition to your present duties,” such officer continued in a sea-duty 
status for the comparatively brief periods, two in number, during which he 
was engaged in the inspection duty directed in his orders. The decision of the 
court appears to have turned largely on the fact that the inspection duty was 
described as being, and in fact was, temporary, and it was stated in the de- 
cision that such duty was ancillary to the sea duty on which the officer was 
regularly engaged, he being a chief engineer. There is room for the assumption, 
however, that had the Government’s contention in the case been based on a 
finding of fact instead of a legal conclusion the holding of the court might 
have been different. 

In a later case in the Court of Claims, where an officer on sea duty was 
ordered to recruiting duty on shore, “in addition to your present duties,” and 
remained on such duty a year, the court held that during the period of such 
duty the officer was in a shore-duty status, and distinguished the case from the 
Engard cuse in that the recruiting duty was not described in the orders as 
temporary duty. (Doyle v. United States, 46 C. Cls. 181.) 

* “ * oe * * +. 

It is a principle well established by decisions of the Supreme Court that 
the character of the duty performed by a naval officer is a question of fact, 
und not one to be determined solely by the wording of the orders directing 
that the duty be performed, and applying this principle to the present case, 
as was done in the Doyle case above cited, it is apparent that the Engard case 
is not controlling thereof * * * 


Since the question whether the additional duty ashore in the 
United States is dependent upon facts, the answer to subquestion (a) 
as to sea duty must be that where such facts are within the Lngurd 
case additional pay under section 18 of the act of March 7, 1942, 
would continue during the period of such temporary additional duty, 
but if the facts be such as to negative such duty as being merely 
ancillary to a paramount sea duty credit for the increase should be 
continued until date of detachment from sea duty of the person 
concerned. Where an officer on foreign service is ordered to tem- 
porary additional duty in the United States he is not on duty outside 
the continental limits of the United States while performing “tem- 
porary additional duties” in the United States and he would not 
be entitled to the increase in pay for foreign service after arrival 
in the United States. Credit would be resumed in the case of prior 
sea duty upon return to the ship from which detached and in the 
case of prior duty beyond the continental limits of the United States 





942 DECISIONS OF THE COMPTROLLER GENERAL 


the credit would begin from date of departure therefrom, 21 Comp. 
Dec. 604, supra, and cases therein cited ; 27 Comp. Dec. 499. 

The answer to subquestion (b) is contained in the statute that 
“for any period of service while on sea duty, or duty in any place 
beyond the continental limits of the United States or in Alaska,” 
the increase shall be paid and whether the duty is or is not denomi- 
nated “temporary” makes no difference. The increase for sea duty 
is payable from date of reporting aboard the vessel to which assigned, 
and for foreign service from date of departure from the United 
States. 

With reference to subquestion (c) it may be again repeated that 
whether a person is performing “service while on sea duty” within 
the meaning of section 18 is primarily a question of fact and in this 
connection attention is invited to decision B-20921, dated December 
1, 1941, 21 Comp. Gen. 499, to the Secretary of the Navy and to the 
numerous decisions therein cited. See, also, 19 Comp. Gen. 370, and 
other decisions under notes to section 1571 of the Revised Statutes, 
pages 878-883 of Laws Relating to the Navy, Annotated. Accord- 
ingly, subquestion (c) may be answered only in a general manner. 
If when a person on sea duty is ordered to temporary additional 
duty in connection with the fitting out, conversion and fitting out 
of a vessel and the conditions of “service while on sea duty” continue 
during the period of additional temporary duty, the sea duty status 
is not affected. 


(B-25264) 


PURCHASE OF SAVINGS BONDS BY GOVERNMENT EMPLOYEES— 
PAYMENT OF PURCHASE PRICE BY PAY ROLL DEDUCTIONS 


No objection will be made to an administratively proposed procedure whereby 
payment of an employee’s salary would be made partly by check or cash 
and partly in the form of United States Savings bonds, even though the 
procedure contemplates that the bonds may be issued in the name of an- 
other person or persons designated by the employee and that the salary 
deduction for each pay period may not in every instance cover the full 
purchase price of a bond, provided that, in addition to the employee’s 
previously executed authorization for the salary deductions, there be 
obtained at the time each bond is delivered a receipt acknowledging full 
payment of salary for the period involved. 


Comptroller General Warren to the Secretary of the Treasury, April 20, 1942: 
I have your letter of April 9, 1942, as follows: 


Under Treasury Department Circular No. 677, dated January 24, 1942, con- 
taining regulations governing the issuarice of savings bonds to employees of 
the Treasury Department under the Pay-roll Allotment Plan, bonds must be 
issued in the name of the employee, with the privilege of designating a coowner 
or beneficiary. 

There are numerous cases where employees have been purchasing savings 
bonds for cash, the bonds so purchased being inscribed in the names of other 
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persons. For instance, in some cases the bond is inscribed in the name of the 
wife with the name of a child as coowner or beneficiary. A case of this type 
is illustrated in a letter recently received from the Internal Revenue Agent at 
Omaha, Nebraska, a copy of which is enclosed. 

In view of the fact that the Treasury desires to encourage the adoption of 
the pay-roll allotment plan by other departments of the Government, it would 
be appreciated if you would give consideration to a procedure under which em- 
ployees could participate in the pay-roll allotment plan without depriving them 
of the privilege of having the bonds inscribed in the same manner as if they 
had made the purchases for cash. It would seem that such a procedure would 
be feasible, particularly where the allotment covers the full purchase price of a 
bond on each pay period and where the employee could give a receipt for his 
pay upon the delivery of the bond for a portion and a check or currency for the 
balance. This contemplates, of course, that the bond would be delivered simul- 
taneously with a check or cash for the balance of his pay for the period. 

In order to accommodate those employees who are unable to purchase a bond 
each pay period, it is believed that effect to this procedure might be given by a 
change in the wording on the authorization card under which the employee would 
agree that the deduction on the pay roll in accordance with the allotment 
authorization shall constitute a receipt for his pay. 

Your early consideration of this matter would be appreciated. 


Under the existing pay-roll-savings plan of the Treasury Depart- 
ment, for the purchase of Defense Savings Bonds, providing for 
voluntary participation by the employees thereof, payment of salary 
due an employee may be made partly by check and the balance by a 
savings bond issued to and in the name of the employee, the privilege 
being given the employee of designating a coowner or beneficiary. 
Since the bond is issued to and in the name of the employee the 
procedure is to be regarded, in its practical effect, as complete pay- 
ment to the employee of the salary due. There is no specific 
statutory authority for such a procedure—that is, the payment of 
the accrued salary of a Government employee partly by a savings 
bond and partly by cash or a check—but, on the other hand, there 
appears no legal objection thereto when the employee voluntarily 
agrees to accept payment of his salary partly in the form of a savings 
bond and partly in cash or by a check. Consequently, when the 
first such plan was presented to this office, the Secretary of the 
Navy—by whom it was presented—was advised that: 

* * * notwithstanding the fact that the proposed plan may entail a 
considerable amount of otherwise unnecessary clerical and accounting work 
under your Department for the indirect benefit of the Treasury Department, 
and will impose some additional burden upon this office, in view of the purpose 
intended to be served by the cooperation of your Department with the Treasury 
Department under the plan agreed upon, I feel justified in not interposing any 
objection thereto—it being understood, of course, that adequate accounting data 
will be furnished with the accounts to enable a proper audit thereof by this 
office. (B-—20620, September 26, 1941, 21 Comp. Gen. 268.) 

For the same reasons this office did not object to the plan adopted 
by the Treasury and other departments but in each case the plans 
contemplated that the bonds would be registered in the name of, 
and be issued to, the employees who had made allotments from their 
pay for that purpose, delivery of the bonds to the employees repre- 
senting the balance due in complete payment of the salary earned. 
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It now appears from your letter of April 9, 1942, that it is desired 
to amend the present regulations of the Treasury Department so 
that it will not be necessary that the bonds so purchased be inscribed 
in the names of the employees participating in the plan, but that the 
employees may have the bonds registered in the same manner, and 
with the same freedom, as though they paid cash therefor. Treasury 
Department Circular No. 530, revised April 15, 1941, entitled “Regula- 
tions Governing United States Saving Bonds,” provides that such 
bonds may be registered in the name (1) of one person, (2) of two 
persons in the alternative as coowners, or (3) in the name of one 
person as owner and one person as beneficiary. Therefore, were an 
employee of the Treasury Department to pay cash for a bond such 
employee would not be required to have the bond registered in his 
name but could request that it be registered in the name of another 
person as owner, of two other persons as coowners, or of two persons, 
one as owner and the other as beneficiary. What now is proposed 
would require that the bonds be registered, in the manner provided in 
Circular No. 530, supra, but the names of the employees purchasing 
the bonds would not necessarily have to be inscribed on the bonds. 
As a typical illustration there was enclosed with your letter of April 9, 
1942, a letter from an Internal Revenue agent at Omaha, Nebr., 
wherein he requests that he be permitted to participate in the pay- 
roll-savings plan and have the bonds registered in the name of his 
wife and son as coowners. 

In view of the provisions of sections 3477 and 3620, Revised 
Statutes, there may be some doubt as to the authority of law for the 
payment of the accrued salary of an employee partly in the form of 
a check in favor of the employee and partly in the form of a bond 
registered in the name of some other person. However, since it would 
appear to be definitely in the interests of the Government to author- 
ize purchase of the bonds in the manner contemplated, there would 
appear to be sufficient justification to resolve such doubt in the 
interest of the Government, provided the Government can get an 
adequate acquittance for the payment of the salary of the employee. 

In the type of cases referred to in the third paragraph of your 
letter of April 9, 1941, that is, where the so-called allotment covers 
the full purchase price of a bond on each pay period, it would appear 
that the delivery of the bond to the participating employee simul- 
taneously with a check or cash for the balance of his pay for the 
period, pursuant to his previously executed request and authoriza- 
tion, and the obtaining of a receipt therefor from the employee in 
full payment of his salary for the period involved, would furnish the 
Government an adequate acquittance. Under those circumstances 
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and on that basis this office will not be required to object to such a 
procedure. 

With respect to those cases where the so-called allotment each pay 
period is not sufficient to purchase a bond the situation presented is 
a little more difficult; and there might be room for doubt whether an 
advance agreement by the participating employee, in his request and 
authorization, that the deduction on the payroll in accordance 
with the so-called allotment authorization shall constitute a receipt 
for his pay to accrue in the future, would necessarily, in all cases, 
furnish the Government an adequate acquittance. However, if in 
addition to such agreement the employee be required, when the bond 
is issued and delivered to or as directed by him, to give a receipt 
therefor-as in compliance with his allotment authorization and in 
full satisfaction of any claim he may have against the Government 
for deductions from his salary during the period involved, it is 
believed the interests of the Government will be fully protected and 
this office will not object to such procedure. 


(B-25187) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—SERVICE CREDITS 


Time absent from duty during which an employee is receiving disability com- 
pensation under the Employees’ Compensation Act should be regarded as a 
period of leave without pay in applying section 2 of Executive Order No. 
8882 prescribing the service that may be credited in computing the 18 or 30 
months’ service necessary to entitle employees to within-grade salary 
advancements under the act of August 1, 1941. 


Comptroller General Warren to the Secretary of the Interior, April 22, 1942: 
I have your letter of April 9, 1942, as follows: 


An employee of this Department has been absent on account of illness during 
which time he has been receiving compensation from the Employees’ Compen- 
sation Commission, The question has arisen whether such absence constitutes a 
break in service, thus destroying continuity of service necessary to constitute 
eligibility for an automatic increase under the Mead-Ramspeck Act, 

Under the annual leave regulations, an employee receiving compensation from 
the Employees’ Compensation Commission earns leave even though he is in a 
status of leave without pay. Similarly an employee accumulates service credit 
under the Retirement Act while receiving an income from the Employees’ 
Compensation Commission. 

Your ruling is respectfully requested whether an employee who has been 
injured or becomes ill in line of duty and who draws compensation therefor 
from the Employees’ Compensation Commission would be ineligible for an 
automatic increase if he is absent because of such injury or illness for more 
than thirty days on leave without pay. 


Section 2 of the President’s “Regulations Governing Within-Grade 
Salary Advancements,” Executive Order No. 8882 dated September 
3, 1941, provides as follows: 


In computing the periods of service required by the said section 7 for within- 
grade advancements there shall be credited to such service: 
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(a) Continuous civilian employment in any branch, executive department, 
independent establishment, agency, or corporation of the Federal Government 
or in the municipal government of the District of Columbia. 

(b) Time elapsing on annual, sick, or other leave with pay. 

(c) Time elapsing in a non-pay status (including break in service) not 
exceeding thirty days within any one time period of eighteen or thirty months, 
as the case may be. 

(d) Service rendered prior to absence on furlough or leave without pay where 
such absence is in excess of thirty days but not exceeding one year. 

Section 9 of the Annual Leave Regulations, Executive Order No. 
8384 dated March 29, 1940, provides in pertinent part as follows: 

Leave without pay shall not be granted until all accumulated and current 
accrued leave allowable under these regulations is exhausted, except that 

(a) An employee injured in line of duty may be granted leave without pay, 
if desired, covering the period of absence necessary to recover from such injury, 
instead of covering such time by annual leave; and during absence because of 
such injury and while being paid by the Employees’ Compensation Commission, 
such an employee shall continue to earn leave, which' shall, however, be granted 
only in the event of his return to actual duty. [Italics supplied.] 

The last-quoted regulation specifically designates time absent dur- 
ing a period an employee is receiving disability compensation under 
the Employees’ Compensation Act as “leave without pay.” The fact 
that annual leave may be earned during such period and that such 
period may be credited for retirement purposes has no bearing upon 
the question presented; rather the question presented is for deter- 
mination solely in the light of the President’s regulations issued 
pursuant to the act of August 1, 1941, 55 Stat. 613. Compare 21 
Comp. Gen. 369, 373. During any such period the employee is not 
receiving the salary of his position and it follows that he must be 
regarded as on leave of absence without pay from his position within 
the meaning of subsections (c) and (d) of section 2 of the President’s 
Regulations Governing Within-Grade Salary Advancements, and 
that he may not be regarded as in continuous civilian employment 
within the meaning of subsection (a); neither may the time involved 
in such periods be regarded as time elapsing on annual, sick, or other 
leave with pay within the meaning of subsection (b) of said section 
of the same regulations. 

Accordingly, time absent from duty during which an employee is 
receiving disability compensation under the Employees’ Compensation 
Act should be regarded as any other period of leave of absence without 
pay for the purpose of applying the act of August 1, 1941, and the 
President’s regulations thereunder. Thus, if at the beginning of 
any quarter an employee has been absent without pay receiving disabil- 
ity gompensation under the Employees’ Compensation Act for more 
than 30 days, he would be ineligible at that time for an automatic pro- 
motion. His eligibility at the beginning of any subsequent quarter 
would be for determination upon his return to duty, at which time 
the same rules would be for application as in any other case of 
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leave of absence without pay. See decision of February 21, 1942, 
B-23577, 21 Comp. Gen. 791. 
The question presented is answered accordingly. 


(B-25314) 


EXTENSION OF CLASSIFICATION ACT TO POSITIONS OUTSIDE UNITED 
STATES; SALARY DIFFERENTIALS; ETC. 


The provisions of the act of November 26, 1940, and of Executive Order No. 8955, 
extending under authority of said act the provisions of the classification 
act to civilian positions in the War and Navy Departments in certain 
areas outside the United States and establishing a salary differential 
therefor, relate exclusively to the classification of positions rather than 
to the qualification of individual employees, and, therefore, neither the 
citizenship status of an appointee or incumbent, nor the place from which 
hired—whether locally in one of the involved areas or elsewhere—would 
have any bearing upon the allocation of the position or the fixing of his 
salary rate to include the differential. 

The use of the words “positions * * * for which citizens of the United 
States are recruited” in Executive Order No. 8955, extending the classifi- 
cation act to civilian positions in the War and Navy Departments in 
certain areas outside the United States and establishing a salary differ- 
ential therefor, has the effect of excluding from the operation of the 
order those classes of positions which theretofore had been filled by natives 
paid under native schedules, and of including only those classes of posi- 
tions the duties of which usually are performed by American citizens— 
the question of the category in which a particular class of positions falls 
being for determination jointly by the administrative office concerned and 
the Civil Service Commission. 

Where, under Executive Order No. 8955, extending the classification act to, 
and establishing a salary differential for, civilian positions in the War 
and Navy Departments “for which citizens of the United States are 
recruited” and which are located in certain areas outside the United 
States, it once has been determined that a position is covered by the 
Executive order and the allocation made, neither the allocation of the 
position nor the payment of the salary differential in that grade is affected 
by the citizenship status of an individual incumbent. 

The rule that the allocation or reallocation of a position approved by the Civil 
Service Commission is effective from the beginning of the pay period cur- 
rent when the notice of the approval is received in the administrative 
office should be applied to the allocation or reallocation of positions within 
the purview of Executive Order No. 8955, extending the classification act 
to, and establishing a salary differential for, civilian positions in the War 
and Navy Departments in certain areas outside the United States, and 
the salary differential, as well as the allocation or reallocation, will be 
effective from the beginning of such pay period. 

Where, notwithstanding the general rule that a new position, as distinguished 
from an identical additional one, should be allocated prior to an appoint- 
ment thereto, appointments are necessarily made during the present war 
emergency prior to final allocation action by the Civil Service Commission, 
no payment of salary should be made, if the delay be short, until the salary 
rate legally payable based on the allocation of the position shall have 
been determined. 

Where final allocation action by the Civil Service Commission with respect 
to certain positions in the War and Navy Departments outside the United 
Sates, to which positions the classification act has been extended by Execu- 
tive Order No. 8955, is delayed for extended periods due to the distances 
and other circumstances involved, no objection will be made to administra- 
tive establishment of tentative salary rates, subject to subsequent adjust- 
ment, to be paid pending the final allocation action. 

Where a position is determined not to be one “for which citizens of the United 
States are recruited” within the meaning of Executive Order No. 8955, ex- 
tending the classification act to, and establishing a salary differential for, 
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civilian positions in the War and Navy Departments in certain areas out- 
side the United States, but, rather, a position the incumbent of which is 
paid on the basis of an administratively adopted native schedule, no 
salary differential would be payable to the incumbent regardless of whether 
he be a native or an American citizen. 

The fact that an incumbent of a position covered by Executive Order No. 8955, 
extending the classification act to, and establishing a salary differential 
for, civilian positions in the War and Navy Departments in certain areas 
outside of the United States, may be paid in foreign currency would not 
forfeit his right to the salary differential, and his salary rate, including 
the differential, should be computed on the basis, and be the equivalent, of 
United States currency. 

Payment of the salary differential to an incumbent of a position covered by 
Executive Order No. 8955, extending the classification act to, and fixing 
such differential for, positions in the War and Navy Departments in cer- 
tain areas outside the United States, is not an “equivalent increase in 
compensation” within the meaning of section 2 of the uniform within-grade 
salary-advancement statute of August 1, 1941, and does not affect the in- 
cumbent’s eligibility to a within-grade salary advancement under that act. 


Comptroller General Warren to the Secretary of War, April 25, 1942: 
I have your letter of April 8, 1942, as follows: 


(1) Executive Order 8955 extends the provisions of the Classification Act 
of 1923, as amended, to positions in the War Department located in certain 
enumerated geographic areas. 

(2) Information is requested as to whether the fact that the employees 
hired locally in the regions enumerated in Section I of the above-mentioned 
Executive order would preclude such employees’ right to the subject differ- 
ential, assuming necessary allocating action has been taken by the Civil Service 
Commission. 

(3) The wording in Section I of E. O. 8955 reads as follows: “The provisions 
of the Classification Act of 1923, as amended, are hereby extended to positions 
in the War Department * * * for which citizens of the United States are 
recruited” * * *, [Italics supplied.] Therefore, in the absence of a pro- 
hibition of hiring a noncitizen, it would appear that the filling of such posi- 
tion by a noncitizen would have the effect of excluding the position from re 
quirements contained in the provisions of E. O. 8955. Confirmation of this 
view is requested. 

(4) Information is also requested as to propriety of allowance of the 
differential provided for by E. O. 8955 when an individual not a citizen of the 
United States is hired vice previous incumbent of a position which has been 
allocated by the Civil Service Commission and when such previous incumbent 
has been paid the 25% differential provided for by such Executive order. 
In the event the differential under such circumstances would not be allowable 
to the noncitizen, and appointment is vice previous incumbent who would 
apparently have had a status in the competitive classified civil service, what 
is the standing of the appointed noncitizen with respect to the classified service? 
If such noncitizen were later replaced in the position by a United States citizen, 
would the latter, upon appointment, be entitled to the differential and have 
a status similar to the individual who held the position at time same was 
originally allocated by the Civil Service Commission? 

(5) If a citizen were appointed in Alaska on February 11, 1942, and the 
position to which he was appointed was not allocated by the Civil Service 
Commission until March 25, 1942, would he be entitled to the 25% differ- 
ential from February 11, 1942, or from March 25, 1942? Can appointment be 
made to a position subject to E. O. 8955 before the position is first allocated 
by the Civil Service Commission? When a position is allocated by the Civil 
Service Commission under the name of the incumbent of the position concerned, 
what governs the effective date for paying the 25% differential? 

(6) If a person were serving in a position subject to E. O. 8955 when the 
order became effective and his position has not been allocated by the Civil 
Service Commission, would he have just claim for the 25% differential from 
date of Executive order, or can he be continued in his present position in- 
definitely without being paid the 25% differential? 

(7) Would an American citizen appointed to a position subject to the 
E. O. 8955 be entitled to the 25% differential when his salary was paid on 
a native rate basis and in local currency (Newfoundland currency) ? 
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(8) Would an American citizen appointed to a position subject to the BE. O. 
8955 be entitled to the 25% differential when his salary was one of the rates 
found in the compensation schedules of the Classification Act, but was paid 
in local currency (Newfoundland currency) ? 

(9) An employee of the War Department received an automatic promotion 
effective October 1, 1941, under the provisions of the Mead-Ramspeck Act. On 
January 1, 1942, this employee was transferred to a position at one of the 
Island bases at the same grade and salary, but was given 25% differential 
under provisions of E. O. 8955. Would this employee have to begin a new 
waiting period beginning January 1, 1942, the date of the 25% differential or 
would the waiting period be computed from October 1, 1941? 


The paragraphs in your letter have been numbered for convenient 
reference in answering the questions presented. 

Sections 3 (a) and 8 (c), title II, of the act of November 26, 1940, 
54 Stat. 1212, 1213, provide in pertinent part as follows: 


Sec. 3.. (a) Subject to the limitations contained in this section, whenever 
the President, after such classification and compensation surveys or investiga- 
tions as he may direct the Commission to undertake, and upon consideration 
of the Commission’s resulting reports and recommendations, shall find and 
declare that an extension of the provisions of the Classification Act of 1923, as 
amended, to any offices or positions in the agencies of the Government is nec- 
essary to the more efficient operation of the Government, he may by Executive 
order extend the provisions of the Classification Act of 1923, as amended, to 
any such offices or positions not at the time subject to such provisions: * * 

(c) Whenever the President, upon report and recommendation by the Com. 
mission, shall find and declare that the rates of the compensation schedules 
of the Classification Act of 1923, as amended, are inadequate for any offices 
or positions under such act, as amended and extended, he may by HPxecutive 
order establish necessary schedules of differentials in the rates prescribed in 
such compensation schedules, but the differentials in the compensation of any 
such office or position shall not exceed 25 per centum of the minimum rate 
of the grade to which such office-or position is allocated under such compensa- 
tion schedules: Provided, That the provisions of this subsection shall be ap- 
plicable only to such offices or positions having the following characteristics: 

Offices or positions * * * which are located outside the States of the 
United States and the District of Columbia: * * 


Executive Order 8955, dated December 1, 1941, provides as follows: 


Whereas upon consideration of reports and recommendations of the Civil 
Service Commission, I find and declare (1) that an extension of the provisions 
of the Classification Act of 1923, as amended, to the hereinafter-described posi- 
tions in the War and Navy Departments, outside the States of the United 
States and the District of Columbia, is necessary to the more efficient operation 
of the Government, and (2) that the rates of the compensation schedules of 
the Classification Act of 1923, as amended, are inadequate to permit effective 
and immediate recruiting of qualified citizens for such positions, which is 
necessary in the interests of the national-defense program: 

Now, therefore, by virtue of the authority vested in me by sections 8 (a) and 
oc) title II of the act of November 26, 1940, 54 Stat. 1212, it is ordered as 
‘ollows : 

1. The provisions of, the Classification Act of 1923, as amended, are hereby 
extended to positions*in the War Department and in the Navy Department 
for which citizens of the United States are recruited, which are made necessary 
by national-defense projects, which fall into classes of employment to which 
the Classification Act of 1923, as amended, is applicable, and which are located 
in the following-named geographic areas: 


Alaska. Jamaica. 
British Guiana. Bermuda. 
Trinidad. The Bahamas. 


Antigua. Newfoundland. 
St. Lucia. 


2. A salary differential is hereby established for the aforesaid positions as 
follows: To the rates of pay applicable to such positions as specified in the 
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Classification Act of 1923, as amended, there shall be added twenty-five per 
centum of the minimum rate of the grade to which each such position is 
allocated. The differentia] herein authorized shall not apply after June 30, 
1% ‘This order supersedes Executive Order No. 8657 of February 8, 1941, en- 
titled “Extending the Classification Act of 1923, as Amended, to Certain Posi- 
tions in the Navy Department and Establishing a Salary Differential Therefor.” 

In line with the uniform application of the Classification Act of 
1923, as amended, it must be concluded that the above-quoted pro- 
visions of the act of November 26, 1940, and the Executive order 
issued pursuant thereto, relate exclusively to the classification of 
positions; not to the qualification of individual employees or incum- 
bents. See the provisions of the original classification act, 42 Stat. 
1488, as well as Title II of the act of November 26, 1940, in its 
entirety, which relate to “offices or positions.” See, also, 4 Comp. 
Gen. 239; id. 474; id. 493; id. 827; 5 id. 763; 6 id. 530, 531; 8 id. 496; 
13 id. 1; 17 id. 578; 18 id. 796; 19 id. 160; 20 id. 451; éd. 579. Accord- 
ingly, the Executive order, extending the classification act to the 
positions involved, must be interpreted and applied in the light of 
the basic concept of the classification act. 

With reference to the question presented in paragraph 2 of your 
letter, the statutory authority vested in the President to extend the 
classification act and to fix a differential relates to positions “which 
are located outside the States of the United States and the District 
of Columbia.” Hence, the place from which an employee may be 
hired for a position at any of the places listed in the Executive 
order, supra, would seem to have no bearing upon the allocation 
of the position to which the appointment is made, or the fixing of 
the employee’s salary rate for that position. Accordingly, this ques- 
tion is answered in the negative. 

Likewise, the citizenship status of an appointee or incumbent of 
the position has no bearing upon the allocation of the position or 
the fixing of his salary rate. There is nothing in the act of November 
26, 1940, authorizing the President to fix a differential in salary for 
positions outside the continental limits of the United States to which 
he has extended the classification act, which would preclude payment 
of such differential to the incumbent of such a position solely because 
he is not a citizen of the United States. The authority in the statute 
to fix a differential operates only in respect of the geographical loca- 
tion of the duties to be performed; not with respect to the citizenship 
status of the employee. Accordingly, the words in the Executive 
order limiting its scope “to positions * * * for which citizens of 
the United States are recruited” evidently were intended to exclude 
from the operation of the order those classes of positions which 
theretofore had been filled generally by the hiring of natives author- 
ized to be paid on the basis of native schedules pursuant to decisions 
of this office excluding such positions from the purview of the classi- 
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fication act and other general compensation statutes, and to include 
only those classes of positions the duties of which usually are per- 
formed by American citizens. See decision of January 23, 1931, 10 
Comp. Gen. 322, 323, wherein it was stated: 

* * * While section 2 of the Brookhart Salary Act, above quoted, is 
broad enough to embrace all employees carried under Group 4-B, including 
drafting groups, in the schedule of wages for civil employees under the Naval Es- 
tablishments, and makes no distinction between different classes of employees who 
come within said Group 4-B, nevertheless, I am constrained to view the matter, 
as you have done, that the Congress could not have intended to include em- 
ployees beyond the continental limits of the United States theretofore paid 
under native and alien schedules which are not at all comparable with the 
schedules established by the classification act for positions in the District of 
Columbia. The entire basis of the classification of civilian employees, and the 
establishment of the salary rates prescribed by the classification act, as orig- 
inally enacted and as amended, have been on the American standard of living 
and not on the standards maintained among natives living in the insular or island 
possessions of the United States. * * 


See, also, 18 Comp. Gen. 370 (relative to the 40-Hour Week statute) ; 
18 id. 206, 209 (relative to the holiday statute) ; and 20 Comp. Gen. 
552 (relative to employment of natives in clerical and stenographic 
positions in the Selective Service System in Puerto Rico). 

The Executive order does not specify the classes of positions “for 
which citizens of the United States are recruited.” As previously 
stated herein, the act of November 26, 1940, does not vest authority 
in the President to extend the classification act and to fix a differ- 
ential in salary solély on the basis of citizenship status, but rather, 
on the basis of the geographical location of the duties to be per- 
formed. The matter is one for determination on the basis of the 
duties usually performed by American citizens, and the duties usually 
performed by natives, having in mind, also, that the recruiting of 
citizens of the United States to the positions at the locations stated 
in the Executive order is necessary -in connection with national de- 
fense projects. In the absence of any direction in the Executive 
order, it is proper to assume that the matter is one for determination 
by the joint action of the particular administrative office concerned— 
in this instance the War Department—and the Civil Service Com- 
mission based upon the conditions existing at the various locations 
outside the continental limits of the United States mentioned in the 
Executive order. Compare 14 Comp. Gen. 70; 16 id. 250; id. 703; 
17 id. 5387; 20 id. 451. When such action shall have been taken, it is 
to be assumed that the Civil Service Commission will refrain from 
taking any classification action upon positions the duties of which are to 
be performed by natives, and the salaries of which are authorized to be 
paid under native schedules, and that the Commission will limit its 
allocation of positions to those which have been determined by such 
joint action to be “positions * * * for which citizens of the 
United States are recruited.” As to any position determined by such 
joint action to be in this class and which has been allocated by the 
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Civil Service Commission to a grade prescribed by the classification 
act, the filling of the position by a noncitizen, otherwise qualified, 
would not have the effect of excluding the position from the require- 
ments contained in the provisions of Executive Order 8955. Ac- 
cordingly, this office is unable to confirm the views expressed in 
paragraph 3 of your letter. 

As to the questions presented in paragraph 4, the differential is pay- 
able to the incumbent of a position which has been determined to be 
one “for which citizens of the United States are recruited” and which 
has been properly allocated to a grade by the Civil Service Commis- 
sion, regardless of whether the incumbent be a citizen or noncitizen, 
if otherwise qualified. Any question involving the competitive clas- 
sified Civil Service status of the incumbent is not for determination by 
this office. The allocation of a position once made and payment of 
the authorized differential in that grade as required by the Executive 
order are not affected by the citizenship status of an individual 
incumbent. 

In decision of August 22, 1939, 19 Comp. Gen. 237, 245, it was stated, 
in pertinent part, as follows: 

(0) The rule of long standing has been that the change in classification grade 
and compensation rate pursuant to the reallocation of a position approved by the 
Cvil Service Commission is effective from the beginning of the pay period cur- 
rent when the notice of the approval of the reallocation by the Civil Service Com- 
mission is received in the administrative office. 4 Comp. Gen. 280; id. 395; 5 id. 
202: 6 id. 202; id. 355; id. 530; 8 id. 40; 9 id. 128; 10 id. 284; 11 id. 395; and 18 
id. 794. * * * 

Reference to the decisions cited in the above-quoted decision will show 
that the rule has been applied to the first allocation of positions previ- 
ously oceupied but not theretofore required to be allocated as well as 
to the reallocation of positions. No reason is perceived why the same 
general rule should not be applied to the allocation or reallocation of 
positions coming within the purview of Executive Order 8955, includ- 
ing the effective date of the differential based on the minimum salary 
rate of the grade resulting from such allocation or reallocation. The 
genera] rule has been stated that a new position, as distinguished from 
an identica] additional position which does not require allocation ac- 
tion by the Civil Service Commission, should be allocated prior to 
appointment in order to determine the legal salary rate payable. 4 
Comp. Gen. 827; 5 id. 202. However, this office recognizes that during 
the present war emergency when the force of civilian employees sub- 
ject to the classification act has been greatly expanded and numerous 
new positions are required to be created, the positions must be filled 
promptly, in many cases prior to final allocation action by the Civil 
Service Commission. In such cases, if the delay be short, no payment 
of salary should be made until the salary rate legally payable based on 
the allocation of the position shall have been determined. Of course, 
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it should be borne in mind that identical additional positions, having 
identical duties and responsibilities as positions already allocated by 
the Commission, do not require allocation action. 9 Comp. Gen. 101: 
11 id. 321. Also, in the instant matter, where distance and other con- 
siderations involved may delay final allocation action by the Civil 
Service Commission for an extended period, in order that the em- 
ployees affected may not be without income for subsisting purposes, 
this office will not object to the fixing of a tentative salary rate by ad- 
ministrative action for new unallocated positions, as distinguished 
from identical additional positions, as nearly as may be administra- 
tively determined to be in the proper grade, which salary rate may be 
paid pending the final allocation action of the Civil Service Commis- 
sion, subject to proper adjustment when notice of the allocation of the 
position by the Civil Service Commission shall have been received in 
the administrative office. Referring to the illustration stated in the 
first sentence of paragraph 5, and assuming that the appointment of 
February 11, 1942, fixed the rate of compensation to be paid initially, 
the differentials would be payable from the beginning of the pay period 
current when notice of the allocation approval by the Civil Service 
Commission on March 25, 1942, was received in the War Department. 
The other questions in this paragraph have been answered above. 

The answer to the questions in paragraph 5 answers, also, the ques- 
tion presented in paragraph 6. That is to say, the employee would 
not have a claim for the differential from the date of the Executive 
order, but from the beginning of the pay period current when notice 
of the allocation of the position by the Civil Service Commission was 
received in the War Department. 

In answer to the question presented in paragraph 7, if a position is 
determined by the joint action of the Civil Service Commission and 
the administrative office not to be of a class “for which citizens of the 
United States are recruited” and the employee is properly paid on 
the basis of a native schedule administratively adopted, no differential 
would be payable to the incumbent of such position, regardless of 
whether he be a native or an American citizen, 

If in the case referred to in paragraph 8 the position has been al- 
located by the Civil Service Commission, the salary rate of the in- 
cumbent, including the differential, should be computed on the basis 
of United States currency and any payments in Newfoundland cur- 
rency should be the equivalent in American currency. The mere fact 
that the employees may be paid in Newfoundland currency would not 
forfeit his right to the differential. 

In decision of November 22, 1941, 21 Comp. Gen, 478, it was held as 
follows (quoting from the syllabus) : 

The granting under authority of section 15 of the Federal Highway Act of 


1940 of a percentage differential of the base pay incident to the assignment of 
an employee from the continental United States for engineering services outside 
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the continental United States is not an “equivalent increase in compensation” 
within the meaning of section 2 of the uniform within-grade salary-advancement 
statute of August 1, 1941, and does not affect the employee's eligibility to a within- 
grade salary-advancement under the latter act. Decision B—20925, October 27, 
1941, 21 Comp. Gen. 369 distinguished. 


In line with said decision the “waiting period” in the case illustrated 


in paragraph 9 of your letter would be computed from October 1, 
1941, 





(B-25199) 


DETAIL OF OFFICERS AND EMPLOYEES TO CONGRESSIONAL 
COMMITTEES 


In view of section 3678, Revised Statutes, limiting expenditure of public funds 
solely to the objects for which they are appropriated, an executive agency 
of the Government, in the absence of specific statutory authority therefor, 
may lend an employee already on its rolls to a congressional investigating 
committee only where the investigation relates to matters ordinarily handled 
by the lending agency and, thus, will further the purposes for which the 
agency’s appropriations are made, and where the absence of the employee 
will not be detrimental to the work of the agency or necessitate the hiring 
of an additional employee. 

In the absence of specific statutory authority therefor, an agency in the executive 
branch of the Government may not employ a person solely for the purpose 
of detailing or lending such employee to a committee created by a House or 
Senate resolution, notwithstanding the terms of the resolution may > 
cifically so provide—such a resolution not having the force and effect of a 
statute. 

The broad statutory authority granted the Administrator of the Federal Hous 
ing Administration to “appoint such other officers and employees as * * 
necessary” is limited to the personnel necessary to perform the functions ot 
the Administration, and, therefore, funds appropriated by acts not spe- 
cifically providing for payment of compensation of employees assigned to 
congressional investigating committees may not be used for that purpose 
where the matters being investigated are unrelated to the work of the 
Administration, even though the Senate and House resolutions creating 
such committees provide for the loan of employees. 


Comptroller General Warren to the National Housing Administrator, April 


7, 1942: 
I have the Federal Housing Commissioner’s letter of April 9, 
1942, as follows: 


This will confirm my telephone conversation of this morning with you regard- 
ing the exception made with respect to the salary of Mr. Charles P. Clark, 
assigned from this Administration to the Special Committee of the Senate of 
which Senator Truman is chairman. 

This matter was brought up as a result of an exception made by the Audit 
Division of the General Accounting Office, as follows: 






















Marcu 30, 1942; 
Disb. Officer: G. F. Allen, Sym. 13-971, D. O. Vou. No. 61218. 
Dept. and Bu.: Federal Loan Agency (Federal Housing Adm.) Bu. Vou. No. 
Appropriation: Administrative Expenses, Federal Housing Period, July 1941, 
Administration, 1942. 
Activity : Certifying Officer Lester H. Thompson 
Credit for $351.23 paid to—See Below: 
will be withheld for the reason stated below unless a satisfactory explanation 
is made or the amount deposited prior to the next settlement of your account: 
Pay roll, July 1-15, 1941, 
Page 3, line 6, Charles P. Clark, Attorney 


Paid 5,600 per annum 233.33 
Page 23, line 26, Mollie S. Budd, Clik. Steno. 
Paid 1,440 per annum (R, D. 2.10) 57.90 


Page 24, line 24, Elizabeth M. Tomai, C. A. F. 2 
DCT M. Tran. 
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Paid 1,440 per annum 15 days 


These employees are to be detailed to a Congressional Committee 
for an extended period, therefore, the above appropriation for 
expenses of the Federal Housing Administration is not avail- 
able for payment of salary to these employees during the 
period of the detail. Sec. 3678 Rev. Stat. 6 Comp. Gen. 836. 
sgm 52387 HC. 

With respect to Miss Tomai and Mrs. Budd, they were assigned on July 2, 
1941, to the Special Committee to Study the Progress of the National Defense 
Program, Congressman Car] Vinson, Chairman, established under H. Res. 179, 
Tith Congress. At the time of the assignment both persons were in the employ 
of the Federal Housing Administration. Their assignments were terminated 
on April 7, 1942, and January 15, 1942, respectively. Mrs. Budd is no longer 
in the employ of the Administration and Miss Tomai has been placed in her 
former position. H. Res, 179 authorized the detail of certain personnel to this 
Committee. It would therefore appear that the assignment of these two persons 
is permissible. 

With respect to Charles P. Clark, who was the immediate subject of our con- 
versation, he was employed by this Administration on April 10, 1941, and 
immediately assigned to the Special Committee to Investigate Contracts under 
the National Defense Program, Senator Harry Truman, Chairman, established 
under S. Res. 71, as amended by S. Res. 146, 77th Congress. His assignment has 
not as yet been terminated. With reference to the assignment of Mr. Clark and 
the other employees, the Congressional Committee involved are engaged in the 
study and investigation of the progress of the National Defense Program. 
There was an urgent demand in each instance by the particular Committee 
involved that personnel be supplied to it to aid in the completion of its work. 
It was our belief, in view of the unsettled international picture, the extreme 
importance of the entire defense program, and the resultant necessity of the 
highest degree of cooperation on the part: of all branches of the Government 
to aid in the successful consummation of this program, that the Administration 
should cooperate in this matter. For this reason these assignments were made. 

As stated above, Mr. Clark is the only one whose assignment has not been 
terminated. It is respectfully requested that the exception be waived in these 
cases. If, however, Mr. Clark’s assignment is no longer authorized he will be 
terminated immediately upon receipt of advice from you to that effect. 


Since the Federal Housing Administration is no longer an independ- 
ent agency but rather is one of the “constituent units in the National 
Housing Agency,” and is “under the direction and supervision of a 
National Housing Administrator” (see secs. 1 and 3 of E. O. 9070, 
February 24, 1942), the decision on the matter presented by the 
Federal Housing Commissioner is being rendered to you as the head 
of the agency or establishment involved. See 31 U.S. C. 74 (third 
paragraph) ; also, 19 Comp, Gen. 150, id. 400. 

House Resolution 162, agreed to April 2, 1941, authorized the Com- 
mittee on Military Affairs and the Committee on Naval Affairs of the 
House of Representatives to conduct studies and investigations of the 
National Defense Program insofar as it relates to matters coming 
within the jurisdiction of such committees, respectively. 

House Resolution 179, agreed to April 15, 1941, in addition to 
allocating not to exceed $25,000 from the contingent fund of the 
House for expenses incurred by the Committee on Naval Affairs for 
the investigations authorized by House Resolution 162, supra, pro- 
vided as follows: 


Seo. 8. The head of each executive department is hereby requested to detail 
to said committee such number of legal and expert assistants and investigators 
as said committee may from time to time deem necessary. 
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It is understood from the Commissioner’s letter, swpra, that Miss 
Tomai and Mrs. Budd were detailed or loaned to the Naval Affairs 
Committee of the House of Representatives pursuant to the above 
quoted House Resolution. 

Senate Resolution 71, agreed to March 1, 1941, created a special 
committee of seven senators and authorized it to make a study and 
investigation of the operation “of the program for the procurement 
and construction of supplies, materials, munitions, vehicles, aircraft, 
vessels, plants, camps, and other articles and facilities in connection 
with the National Defense * * *.” 

Senate Resolution 146, agreed to August 11, 1941, provided as 
follows: 


Resolved, That the limit of expenditures under S. Res. 71, Seventy-seventh 
Congress, first session, relating to the investigation of the national-defense 
program, agreed to on March 1, 1941, is hereby increased by $25,000. In addi- 
tion to the authority heretofore conferred upon such committee, the committee 
is authorized to request the use of the services, information, facilities, and 
personnel of the departments and agencies in the executive branch of the 
Government. 


It appears from the record that Charles P. Clark was employed by 
the Federal Housing Administration on April 10, 1941, and immedi- 
ately detailed or loaned to the special committee of the Senate 
created under said Senate Resolution 71. 

You understand, of course, that Senate and House Resolutions do 
not have the force and effect of a statute and that the provisions 
thereof may be given effect only when to do so will not conflict with 
any statute law. A department or other agency in the executive 
branch of the Government may detail or lend employees to assist 
investigating committees of either house of the Congress, created by 
- a House or Senate resolution the terms of which provide for such 
detail or loan of employees for temporary services, only in cases (1) 
where the investigation of the congressional committee involves mat- 
ters similar or related to those ordinarily handled by the particular 
agency detailing or lending the employees, and, therefore, will further 
the purposes for which agency’s appropriation was made, and (2) 
where the services of an employee already on the rolls of the agency 
detailing or lending the employee may be spared without detriment 
to the work of the agency and without necessitating the employment 
of an additional employee. That rule is required by section 3678, 
Revised Statutes, which provides as follows: 

All sums appropriated for the various branches of expenditure in the public 


service shall be applied solely to the objects for which they are respectively 
made, and for no others. 


See, also, decision of June 20, 1927, 6 Comp. Gen. 836, wherein it 
was stated: 


* * * The Congress has separated the legislative from the executive ap- 
propriations, and this is considered generally to forbid the use of the appro- 
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priations for one branch for the expenses of the other, except where the intent 
to so use the appropriation specifically appears. 4 Comp. Dec. 287; 9 id. 59; 
23 id. 493; 4 Comp. Gen. 848. 


In the absence of a statute specifically so providing, there is no 
authority for any agency in the executive branch of the Government 
to employ a person solely for the purpose of detailing or lending 
such employee to a committee created by a House or Senate Resolu- 
tion, notwithstanding the terms of the Resolution may specifically 
so provide—such a Resolution, as hereinbefore stated, not having the 
force and effect of a statute. 

It is not understood, and no contention has been advanced, that 
the investigations of the Congressional Committees to which these 
employees were detailed or assigned involved matters similar or 
related to those ordinarily handled by the Federal Housing 
Administration, 

The act authorizing the creation of the Federal Housing Adminis- 
tration, 48 Stat. 1246, section 1702, Title 12, U. S. Code, provides as 
follows: 


The President is authorized to create a Federal Housing Administration, all 
of the powers of which shall be exercised by a Federal Housing Administrator 
(hereinafter referred to as the “Administrator”, who shall be appointed by the 
President, by and with the advice and consent of the Senate, shall hold office 
for a term of four years, and shall receive compensation at the rate of $12,000 
per annum. In order to carry out the provisions of this subchapter and sub- 
chapters II, III, and VI of this chapter, the Administrator may establish such 
agencies, accept and utilize such voluntary and uncompensated services, utilize 
such Federal officers and employees, and, with the consent of the State, such 
State and local officers and employees, and appoint such other officers and 
employees as he may find necessary, and may prescribe their authorities, duties, 
responsibilities, and tenure and fix their compensation, without regard to the 
provisions of other laws applicable to the employment or compensation of 
cfficers or employees of the United States. The administrator may delegate any 
of the functions and powers conferred upon him under this subchapter and 
subchapters II, III, and VI of this chapter to such officers, agents, and em- 
ployees as he may designate or appoint, and may make such expenditures 
(including expenditures for personal services and rent at the seat of govern- 
ment and elsewhere, for law books and books of reference, and for paper, 
printing, and binding) as are necessary to carry out the provisions of this 
subchapter and subchapters II, III, VI of this chapter, without regard to any 
other provisions of law governing the expenditure of public funds. All such 
compensation, expenses, and allowances shall be paid out of funds made avail- 
able by this chapter. The Administrator shall, in carrying out the provisions 
of this subchapter and subchapters II, III, and VI, be authorized in his 
official capacity, to sue and be sued in any court of competent jurisdiction, 
State or Federal. As amended, Mar. 28, 1941, c. 21, § 2, 55 Stat. 61; June 28, 
1941, c. 261, § 6, 55 Stat. 365. 


The language of that statute is broad but, in the absence of more 
specific terms, it may not be concluded therefrom that it is intended 
to authorize the Federal Housing Administration to employ per- 
sonnel for use in the legislative branch of the Government. That 
is to say, the broad authority to “appoint such other officers and em- 
ployees as he [Administrator] may find necessary, etc.,” is limited 
to the personnel necessary for the performance of the functions of 
the Federal Housing Administration. That intention is clearly 
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shown by that portion of the statute limiting the authority of the 
Administrator to make expenditures “without regard to any other 
provisions of law governing the expenditure of public funds” to such 
“as are necessary to carry out the provisions of this subchapter and 
subchapters II, III, and VI of this chapter.” There is nothing in 
the language of the appropriation item for the Federal Housing Ad- 
ministration, act of April 5, 1941, Public Law 28, 55 Stat. 100, which 
can be construed as authorizing the use of the appropriation for 
payment of the compensation of employees detailed or assigned to 
congressional committees. 

You are advised, therefore, that the appropriations provided for 
the Federal Housing Administration are not available for the payment 
of compensation of employees of the Federal Housing Administra- 
tion who are detailed or assigned to the Congressional investigating 
committees created by the Senate and House Resolutions mentioned 
in your letter. 

However, in view of all the facts and circumstances appearing and 
with the understanding that the practice will be discontinued im- 
mediately, this office will not further question in the audit of accounts 
otherwise proper compensation payments heretofore made to such 
personnel. 


(B-24891) 


TRANSPORTATION—DEPENDENTS—TEMPORARY DUTY STATION 
SUBSEQUENTLY MADE PERMANENT 


The cost of transportation of a Navy officer’s dependent wife to the officer’s 
temporary station subsequently assigned as his new permanent station is not 
reimbursable under section 12 of the act of June 10, 1922, as travel incident 
to permanent change of station where the travel was performed in con- 
nection with temporary duty orders not detaching the officer from his old 
permanent station, and prior to the issuance of the permanent change of 
station orders. 7 Comp. Gen. 664, distinguished. 


Assistant Comptroller General Elliott to the Secretary of the Navy, April 28, 1942: 

. There has been considered your letter of March 28, 1942, forward- 
ing a letter from the Bureau of Navigation, dated March 25, 1942, 
relative to the claim of Ensign Robert F. Stamps, D-V (8), U. S. 
Naval Reserve, and requesting a decision as to whether Ensign 
Stamps may be reimbursed for the cost of travel of his dependent 
wife from New Orleans, Louisiana, to Corpus Christi, Texas, 
performed under temporary duty orders not requiring detach- 
ment of the officer from his old permanent duty station (New Or- 
leans) and prior to the issuance of orders for a new permanent duty 
station (Corpus Christi). The letter of the Bureau of Navigation 
is as follows: 


1. It will be noted that by orders of January 14, 1942, issued by the Com- 
mandant, Eighth Naval District, Ensign Stamps was directed to proceed to 
Corpus Christi, Texas, for certain additional temporary duty and upon comple- 
tion thereof to return to New Orleans and resume regular duties. Orders of 
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January 29, 1942, also issued by the Commandant, BHighth Naval District, 
revoked the uncompleted portion of orders of January 14 and retained Ensign 
Stamps on permanent duty in the Office of the Port Director, Corpus Christi, 
Texas. It will be noted that the dependent wife performed travel from New 
Orleans to Corpus Christi January 15-17, 1942, before the orders assigning 
Ensign Stamps to permanent duty at Corpus Christi were issued. 

2. Article 2505-7 (a) and (b), Navy Travel Instructions, provides that when 
personnel are ordered to temporary duty stations, the orders requiring detach- 
ment from the old duty station and the dependents travel to the temporary 
station at the expense of the personnel concerned, subsequent orders to permanent 
duty at such temporary station will constitute authority to submit claim for 
reimbursement and that when orders are issued for permanent duty at a station 
other than the temporary duty station, cost of transportation will be allowed 
from the old permanent station to the new permanent station via through route. 

8. The above provisions of the Navy Travel Instructions are based on decision 
of the Comptroller General April 17, 1928, 7 Comp. Gen. 664, and other similar 
decisions in which it was held that an officer detached from permanent station 
assigned at temporary station and thereafter assigned permanent station was 
entitled to the commercial cost of transportation for his dependents to the 
extent of the travel of the dependents to the new permanent station not 
exceeding the cost from the old permanent station to the new permanent station. 

4. It will be noted that the above-quoted decision was made in case of an 
officer detached from his old permanent station prior to assignment to the 
temporary duty station. Ensign Stamps was not detached from his permanent 
duty station at New Orleans prior to travel to Corpus Christi as the original 
orders required his return to New Orleans. 

5. It is requested that the inclosed claim be referred to the Comptroller 
General for decision as to whether or not reimbursement may be made for 
travel performed on orders not requiring detachment from the old permanent 
station and prior to the issue of orders for a new permanent duty station. 


The temporary duty order issued on January 14, 1942, by the 
Commandant, Eighth Naval District, to Ensign Robert F. Stamps, 
D-V (S), U. S. Naval Reserve, is as follows: 


Subject: Temporary Additional Duty. 
Reference: (a) BuNav Ltr. Nav-313-BLL, dated March 7, 1941. 

1. On January 15, 1942, you will proceed to Corpus Christi, Texas, and report 
to the Routing Officer, Office of the Port Director, for temporary additional 
duty in connection with communication and coding. 

2. This is in addition to your present duties and upon completion thereof, 
when directed by the Routing Officer, Office of the Port Director, Corpus 
Christi, Texas, you will return to New Orleans, Louisiana, and resume your 
regular duties. 

3. Upon the completion of this temporary additional duty, you will furnish 
the Bureau of Navigation, for approval, the original and two copies of these 
orders, complete with all endorsements showing travel performed. 

4. The cost of travel involved is chargeable to “Pay, Subsistence and Trans- 
portation of Naval Personnel.” 


The order of January 29, 1942, is as follows: 


Subject: Uncompleted portion of temporary additional duty orders SND T-423, 
of January 14, 1942, revoked. 
References: (a) ComEight temporary additional duty order SND T-423, dated 
January 14, 1942, issued to Ensign Robert F, Stamps, 
D-V (8), U. S. N. R. 
(b) BuNav Ltr. Nav-31-MTK, 18166, dated January 26, 1942, issued 
to Ensign Robert F. Stamps, D-V (S), U. S. N. R. 
1. So much of reference (a) as directs you to return to New Orleans, 
Louisiana, is hereby revoked. 
2. In accordance with reference (b), your permanent duty station is Office 
of Port Director, Corpus Christi, Texas. 


The decisions of this office consistently have held that under the 
provisions of section 12 of the act of May 18, 1920, 41 Stat. 604, and 
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section 12 of the act of June 10, 1922, 42 Stat. 631, there can be no 
authorized reimbursement of commercial transportation costs in con- 
nection with travel of dependents unless the travel was incident to a 
permanent change of station for the officer or enlisted man involved, 
and that the travel cannot be so incident if performed prior to the 
issuance and receipt of orders requiring a permanent change of 
station, Also, the decisions repeatedly have held specifically that an 
officer or enlisted man may not be reimbursed for travel of his 
dependents to a temporary station, even though orders issued to the 
officer after the dependents had completed the travel to the temporary 
station designated such station as the officer’s new permanent station. 
This established general rule was qualified by the decision in 7 Comp. 
Gen. 664, which held that: 

* * * where an officer is detached from his old permanent station and 
assigned temporary duty and is thereafter assigned a permanent station, if no 
transportation in kind has been furnished for the use of his dependents he may, 
within the precise terms of the act of June 10, 1922, be paid the commercial 
cost of transportation from the place from which his dependents traveled on 
or immediately following his detachment from his old permanent station to his 
new permanent station when the travel shall have been completed. * * * 

As pointed out by the Bureau of Navigation, the holding in 7 
Comp. Gen. 664 related to cases where the naval personnel were 
detached from their old permanent stations at the time they left such 
stations for temporary duty stations. That holding, in terms, applies, 
and was intended to apply, only to cases involving such detachment. 
There is a substantial basis for distinction between cases where the 
officer or man is detached from his permanent duty station when 
ordered to temporary duty station before being assigned to a new 
permanent station, and cases, such as the specific case you present, 
where the temporary duty orders do not detach the officer from his 
old permanent station. If the orders of January 14, 1942, had 
detached Ensign Stamps from his permanent station at New Orleans, 
La., he would then have been without a permanent station, and the 
travel of his dependent away from New Orleans upon his detachment 
therefrom reasonably might have been considered as incident to the 
permanent change of station initiated by his detachment and later 
completed by the assignment of a new permanent station. However, 
since the orders of January 14, 1942, specifically provided for the 
return of Ensign Stamps to New Orleans upon the completion of 
temporary duty at Corpus Christi, it seems apparent that when his 
wife traveled to Corpus Christi on January 15 to 17, 1942, her travel 
was not incident to a permanent change of station, and that when 
the orders of January 29, 1942, were issued no travel by the wife 
incident to the permanent change of station was necessary. 

Accordingly, the proposed payment to Ensign Stamps is not 
authorized and the voucher covering his claim is retained in this 
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office. The original orders addressed to Ensign Stamps are returned 
herewith for forwarding to the officer in accordance with his request 
in his letter of February 21, 1942, transmitting his claim to the 
Bureau of Navigation. 


(B-22438) 
CONTRACTS—GENERAL SUPPLY SCHEDULES—SUPPLIES ORDERED 
DURING, BUT FOR DELIVERY AFTER, CONTRACT PERIOD 


A General Schedule of Supplies contract providing that supplies will be ordered 
as needed during the contract period should be regarded as covering only 
those supplies which represent the actual and bona fide needs of the Govern- 
ment during the specific contract period rather than anticipated or other 
needs for which the Government may choose to order, and under such a 
contract the contractor is not obligated to fill orders for supplies scheduled 
for delivery after the expiration of the cantract period plus the delivery 
period specified in the contract. 


Comptroller General Warren to the Secretary of War, April 30, 1942: 

Reference is made to my letter of January 8, 1942, to you, relat- 
ing to the protest of the Falls Rubber Co., Findlay, Ohio, against 
the placement of orders by the War Department, Rock Island 
Arsenal, under its contract No. Tps-38176, for furnishing tires and 
tubes to the various Government establishments for the period April 
1 to September 30, 1941, which orders call for the delivery of a 
quantity of tires and tubes on dates considerably after the expiration 
of the contract period; and to fifth endorsement, dated March 4, 1942, 
from the office of the Under Secretary of War, transmitting a report 
and certain papers with respect thereto. 

By letter of December 6, 1941, to this office, the Falls Rubber Co. 
protested the placing by the War Department and the Post Office 
Department of orders against contract No. Tps-38176 requiring de- 
liveries after the expiration of the contract period. In that letter, 
the contractor advised, in brief, that it received from the Rock Island 
Arsenal on May 5, 1941, Order No. 41-16900 calling for the delivery 
of 6,000 6.00-16 truck and bus tires and tubes on a delivery schedule 
extending as far in the future as May, 1942; that on September 29, 
1941, it received Order No. 42-803 calling for the furnishing of 
12,538 tires and tubes of the same type upon a delivery schedule 
extending to September, 1942; that the period covered by the contract 
in question expired on September 30, 1941; and that, consequently, 
the tires and tubes required to be delivered later than September 30, 
1941, should be regarded as coming under the provisions of contract 
No, Tps-42352, also held by the Falls Rubber Co., for furnishing 
similar tires and tubes during the period October 1, 1941, through 
March 31, 1942, at somewhat higher prices. 

By letters of October 10, 1941, the Falls Rubber Co. advised both 
the Rock Island Arsenal and the Director of Procurement, Treas- 
ury Department, that it did not consider the orders as being reason- 
ably within the provisions of Contract No. Tps-38176; and by letter 
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of November 25, 1941, the Director of Procurement, Treasury De- 
partment, replied in pertinent part as follows: 


As regards the Rock Island Arsenal orders, in order that there may be 
no possible interference with the defense program, it is suggested that you 
advise the ordering officer or officers that the tires and tubes specified in 
the orders will be delivered as ordered, but that you reserve the right to file 
claim at a later date for the difference between the prices stipulated in the 
above-mentioned contract and the increased prices stipulated in your current 
General Schedule contract. You may then file such claim or claims as may 
be appropriate with the War Department or the Comptroller General of the 
United States. Such procedure would enable you to obtain a decision as to 
your rights in the matter without intervening delay in filling the orders. It 
is not the function of the contracting officer to determine the legal rights of 
ordering activities under such orders as may be placed by them, and I can 
suggest no other procedure that would be practical. 


The action of the contractor in following the procedure suggested 
by the Director of Procurement cannot fairly be regarded as an 
acquiescence in the view that the disputed deliveries are covered by 
contract No. Tps-38176, or as a waiver of any right to claim payment 
for any deliveries so made at the prices stipulated in the contract for 
the succeeding period. 

The facts in the matter, as reported by the Commanding General, 
Rock Island Arsenal, in third endorsement of February 10, 1942, to 
the Chief of Ordnance, are as follows: 


1, In compliance with. the instructions of the second indorsement, he is 
advised that Purchase Order 41-16900 was placed with The Falls Rubber Com- 
pany, Findlay, Ohio, for 6,000 each tires and tubes, size 6.00 x 16’’—the award 
being placed in accordance with the quotation as listed in the General Schedule 
of Supplies 1941, TPS-38176. This order is dated April 29, 1941. The origi- 
nal order included the following paragraph in regard to delivery: 

“100 sets May 1; 150 sets June 1; 200 sets July 1; 250 sets Aug. 1; 300 
sets Sept. 1; 350 sets Oct. 1; 300 sets Nov., Dec. 1; 300 sets Jan., Feb., March 
1, 1942; 150 sets April 1.” 

Later Change Order “B” increased the rate so that delivery would be com- 
pleted by March, 1942. After issuance of the purchase order, no comment 
was offered by The Falls Rubber Company as to delivery until June 11, 1941, 
at which time two letters were received requesting information as to delivery 
and stating in part as follows: “On the basis of your schedule, it would take 
approximately 20 months to complete the order of 6000 tires and 6000 tubes, 
and we do not believe that it is the intention of the Treasury Department 
Procurement Division, that shipments on this order be carried on for 20 
months.” Our reply of June 14, 1941, clarified the question in regard to deliv- 
ery and no further action was taken until Oct. 10, 1941, at which time the 
company made a complaint to the effect that this order, with the deliveries as 
outlined, could not be regarded as being within the provisions of the contract. 
By letter of Oct. 28, 1941, this Arsenal advised The Falls Rubber Company that 
as the orders were accepted and no exceptions taken, the tires und tubes 
must be furnished at the prices shown on the order or procurement would be 
made in the open market and the difference in cost charged to the company. 
This letter of Oct. 28, 1941 is also applicable to Purchase Order 42-803, which 
is discussed in the following paragraph. ; 

2. Purchase Order 42-808 was placed on Sept. 19, 1941, with The Falls Rub- 
ber Company based on General Schedule of Supplies 1941, TPS-38176. This 
order covers 8 items of tires and tubes for delivery to Duplex Printing Press 
Company, Battle Creek, Michigan; Muncie Gear Works, Muncie, Indiana, Rock 
Island Ordnance Depot and Rock Island Arsenal, Ill. This order listed a 
delivery running until September, 1942. A change order increased the rate 
so that delivery would be completed by August, 1942. On this order no 
comment relative to delivery was received until Oct. 10, 1941 at which time 
they advised that the order was not received until 2 days prior to the 
expiration of the contract period and pointed out the fact that the new 
Treasury Department contract provided for higher prices than the previous 
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contract. The following paragraph also appeared in this letter: “This com- 
pany has taken up with the Director of Procurement, Treasury Department, 
the matter of having this order filled under the terms of the awards made for 
the term beginning October ist, 1941.” On October 22, 1941 another letter was 
received acknowledging a previous letter of Oct. 14 from this Arsenal. Subse- 
quently this Arsenal’s letter of October 28, referred to in paragraph 1, was 
forwarded to the Falls Rubber Company. 

8. Photostats of the above mentioned purchase orders and letters are en- 
closed for his information. 

4. He is advised that orders for tires and tubes have been placed with other 
rubber companies on the same basis, that is, deliveries extending into late 
1941 and 1942, and no exceptions have been taken to our delivery requirements. 

The question thus presented by the contractor’s protest is whether, 
by the terms of contract No. Tps-38176 and under the circumstances 
hereinbefore stated, it is obligated to deliver tires and tubes ordered 
within the period actually covered by the contract, but directed to be 
delivered over a considerable period thereafter. 

The said contract No. Tps-38176, dated March 12, 1941, with the 
Falls Rubber Co., covers the furnishing of various types of tires 
and tubes, at specified prices, during the period April 1 to Septem- 
ber 30, 1941. See article 1 of the contract. The specifications indicate 
that the contract is “For use by the executive departments and other 
establishments of the Government of the United States of America 
within the continental limits of the United States (not including 


Alaska) * * *,” and it is not questioned that the Rock Island 


Arsenal is included within the category so described. The scope of 
the contract is described in paragraph 3 of the General Conditions 
as follows: 


Scope of Contract. Supplies will be ordered from time to time in such 
quantities as may be needed. As it is impossible to determine the precise 
quantities of different kinds of articles and materials described in the Specifica- 
tions and Proposals for Supplies that will be required during the contract 
term, each bidder whose bid is accepted will be obligated to deliver all supplies 
of the kind contracted for that may be ordered during the contract term. 
The statements as to money value of previously reported annual purchases are 
given for information only, and will not relieve the agencies and activities 
(as noted in the specifications) of the United States and District of Columbia 
Governments, for the use of which the contract is made, of the obligation to 
order from the contractor all articles or services covered by the contract 
that may, in the judgment of the ordering officers, be needed; and shall not 
relieve the contractor on his obligation to fill all such orders. 


Paragraphs 1 and 2 of the Special Conditions, insofar as pertinent, 
are as follows: 


1. Orders for tires and tubes will be placed direct with the contractor by 
the various Government agencies when and as needed. Payment therefor 
will be made direct by the ordering offices. 

2. As it is impossible to determine accurately the quantities of different 
sizes of tires and tubes, etc., described in the specifications that will be required 
during the contract period, each bidder whose proposal is accepted will be 
required to deliver all tires and tubes which he agrees to furnish and that 
may be ordered during the contract term, within four calendar days after 
receipt of order, f. o. b. railroad freight station in the continental United 
States, except Alaska, nearest to the point of destination stated in the shipping 
instructions or purchase order. * 


Inasmuch as it appears that the requirements of the Rock Island 
Arsenal for tires and tubes covered by the contract, so far as they 
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fall within the contract period, are included among the services 
whose requirements are covered by the contract, that part of para- 
graph 6 of the General Conditions giving the contractor the privilege 
of accepting or rejecting orders placed by field services not specifi- 
cally covered by the contract has no application to proper orders for 
tires and tubes required by the Rock Island Arsenal. 

In considering the scope of the contract involved, as stated in 
paragraph 3 of the General Conditions quoted above, it is pertinent 
that the contractor is informed, first, that supplies will be ordered 
as needed; secondly, that since it cannot be determined how much 
of the various articles will be required during the contract term, 
the bidder whose bid is accepted will be obligated to deliver all 
that may be ordered during the term; and, third, that the obliga- 
tion of the various agencies included in the contract shall be to order 
from the contractor all of the articles covered by the contract which 
may, in the judgment of the ordering officers, be needed; and the 
contractor’s obligation shall be to fill such orders. It thus appears 
that supplies are to be ordered as needed or required during the 
contract term, and it is evident that only such orders as cover actual 
needs or requirements during the specific contract period are to be 
included in the contract. 

Agreements of the type here involved, obligating the seller to 
furnish and the buyer to procure from the seller all the needs of 
his business for a commodity for a specified period, have many times 
been considered by the courts and have almost without exception 
been found to be valid and binding contracts. Brawley v. United 
States, 96 U. S. 168, 171; Manhattan Oil Company v. Richardson 
Lubricating Company, 113 Fed. 923; H. D. Williams Cooperage 
Company v. Scofield, 115 Fed. 119; Lima Locomotive & Machine 
Company v. National Steel Castings Company, 155 Fed. 77; Mills 
Morris Co. v. Champion Spark Plug Co., 7 F. (2d) 38; In re United 
Cigar Stores Co., 8 Fed. Supp. 243. See, also, annotations, 7 A. L. R. 
498, 27 A. L. R. 127. Also, it has been held that such contracts for 
the requirements or needs of a vendee for a particular commodity will 
cover only the actual and bona fide needs of the buyer’s business 
during the period in question, and not any quantity which he may 
choose to order, either for other purposes or for needs not reasonably 
related to the contract period. See, in addition to the above-cited 
decisions, Dowd v. Hercules Powder Company, 181 Pac. 767; Arm- 
strong Paint & Varnish Works v. Continental Can Co., 138 N. E. 
711. Cf. Staver Carriage Co. v. Park Steel Co., 77 N. E. 174; 
McLean County Coal Company v. Bloomington, 84 N. E. 624; 1 
Comp. Gen. 115, 118; 2 id. 825. 


While paragraph 3 of the General Conditions of contract No. 
Tps-38176 leaves to the judgment of the ordering officer the quantity 
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of any commodity which may be needed and ordered during the con- 
tract term, any reasonable interpretation thereof would not appear 
to give the ordering officer the right to place orders for the purpose 
of meeting prospective needs contemplated to arise long after expira- 
tion of the actual contract period. Also, paragraph 3 restricts the 
contractor’s obligation to the filling of orders placed during the 
contract period; and paragraph 2 of the Special Conditions provides 
for a delivery period of four days after the receipt of an order. 
Consequently, when the ordering officer places orders calling for the 
delivery of tires and tubes at a time more than four days (or such 
delivery period as may be stated in the contract) after the expira- 
tion of the contract period, it is evident that the articles to be 
delivered do not cover needs or requirements existing within the 
contract period, as contemplated by paragraph 3 of the General 
Conditions, but rather a need which it is anticipated will arise in 
the future, and which should be ordered from General Schedule of 
Supplies contracts covering the requirements of the future period 
involved. 

Therefore, as to the instant orders, such deliveries as are scheduled 
to take place after September 30, 1941, by a greater length of time 
than the delivery period allowed in Contract No. Tps-38176, should 
be considered as coming under the provisions of contract No. 


Tps-42352 covering the period October 1, 1941, to March 31, 1942; 
and it necessarily follows, of course, that deliveries scheduled after 
March 31, 1942, by a period greater than the delivery period specified 
in contract No. Tps—42352, must be considered as falling under such 
contract, if any, as covers the needs for such articles during any 
particular period in question. ‘ 


(B-25457) 


40-HOUR WEEK EMPLOYEES—LEAVES OF ABSENCE AND OVERTIME 
COMPENSATION 


Under the act of March 28, 1934, the act of July 2, 1940, and other similar 
statutes authorizing overtime compensation for certain employees at over- 
time rates for work in excess of 40 hours per week, it is necessary that a 
regular weekly tour of duty of 40 hours be administratively fixed for such 
employees during which their regular rates of compensation are payable 
in order that the compensation for overtime work may be properly com- 
puted, and it is within administrative discretion to select the days of the 
week on which the 40 hours’ work is to be performed. 

War Department employees subject to the 40-hour week act of March 28, 1934, 
or other similar statute, including per annum employees subject to the 
acts of October 21, 1940, and June 3, 1941, should be charged with or 
granted annual or sick leaves of absence only on days within their regular 
40-hour weekly tour of duty, and, therefore, they may not be granted such 
leave for any day outside such tour of duty for which overtime compen- 
wens at overtime rates authorized by the acts would be payable had they 
worked. 

Annual and sick leave credit for employees of the War Department who are 
within the purview of the 40-hour week act of March 28, 1934, or other 
similar statute, accumulates on the basis of the year for annual leave 
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and on the basis of the month for sick leave, rather than on the basis of 
the number of days in their administratively established work week of 40 
hours. 


Comptroller General Warren to the Secretary of War, April 30, 1942: 
I have your letter of April 17, 1942, as follows: 


On January 19, 1942, Orders “A” were issued establishing hours ot auty or 
employees in the departmental and field services of the War Department. A 
copy of the orders is inclosed herewith. It is now reported to this office by 
the Commanding General of the Services of Supply that serious difficulties have 
been experienced in administering these orders from an efficient operating 
standpoint, because of lack of flexibility which prevents local commanding offi- 
cers from dealing with their particular operating problems in the most efficient 
manner; and he has submitted a draft, inclosed herewith, marked “B,” of new 
orders to supersede the Orders “A” of January 19, 1942. 

After a conference with a representative of your office, new orders on this 
subject have been drafted by this office, and a copy of this draft is also inclosed 
herewith, marked “C.” 

As the difficulties encountered by your office in auditing accounts which in- 
volve hours of labor and overtime, leave of absence or absence without pay, 
etc., are increased by lack of clarity in the regulations, it is requested that 
you indicate which of the new drafts or orders will, in your opinion, best 
accomplish the desired purpose. 


The proposed order, designated as (C), reads as follows: 


1, Orders “A,” January 19, 1942, are hereby rescinded. 

2. All departmental and field activities of the War Department will be open 
for business on a 7-day week basis. Offices and activities in the District of 
Columbia will be open for business between the hours of 8:15 a. m. and 5:00 
p. m. every day including Sunday. The starting hours of employees in the field 
service outside of the District of Columbia will be fixed by commanding officers 
or higher authority, in accordance with local conditions. 

8. The following conditions will govern the hours of work of employees in 
the field service of the Department: 

a. An administrative work-week of 40 hours, exclusive of periods for lunch, 
is hereby established for all employees in the field service of the Department. 
All annual and sick leave will accumulate and be charged on the basis of five 
8-hour days of work per week. [Italics supplied.] 

b. Commanding officers or higher authority will require work in excess of 
40 hours or of five days per week, except when not justified by local conditions. 
‘It will be the policy of the Department to work employees 8 hours overtime 
per week, except those individuals or classes of employees who cannot be efh- 
ciently employed the extra 8 hours. 

ce. The tour of duty of employees within an administrative 40-hour work week 
will be set by commanding officers or highef authority in accordance with 
local conditions, and overtime compensation for work in excess of 40 hours per 
week will be paid to those employees eligible therefor in accordance with 
current regulations and under existing legislation and executive orders. 

d. Laborers and mechanics will not be employed for more than eight hours 
per day except on projects for work on which the eight-hour law has been sus- 
pended, by Act of July 2, 1940 (54 Stat. 714; 5 U. S. C. 189 A), by executive 
order, or by specification of the Secretary of War under an executive order. 

4. The following conditions will govern hours of work for employees in the 
Jepartmental service of the Department: 

a. The hours of work in offices working only one shift will be from 8:15 a. m. 
to 5:00 p. m., to include 45 minutes for lunch. The Chiefs of Bureaus, Staff 
Organizations, and Operating Divisions are hereby authorized to make minor 
changes in these hours to provide for second and third shifts. 

b. An administrative work week of 48 hours, six 8-hour days, per week, ex- 
clusive of periods for lunch, is hereby established for all employees in the 
departmental service. Work in excess of 48 hours may be required by the 
Chiefs of Bureaus, Staff Organizations, Administrative Services, Operating Di- 
visions, or Commands when it is essential that work be completed immediately. 

5. Refusal on the part of any employee to work in excess of the administra- 
tive work weeks herein prescribed will be the basis for disciplinary action by 
the Department. 

6. These Orders will be effective May 1, 1942. 
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The fixing of hours of work for Federal employees is the respon- 
sibility of the administrative office, the jurisdiction of this office with 
respect thereto extending only to a determination that expenditures 
for salary or wages are authorized under the law. 17 Comp. Gen. 3. 

There appear to be four 40-hour week statutes applicable to various 
classes of employees of the War Department, which, in the order of 
their enactment, are as follows: 


(1) Section 23 of the act of March 28, 1934, 48 Stat. 522; 


The weekly compensation, minus any general percentage reduction which may 
be prescribed by Act of Congress, for the several trades and occupations, which 
is set by wage boards or other wage-fixing authorities, shall be reestablished 
and maintained at rates not lower than necessary to restore the full weekly 
earnings of such employees in accordance with the full-time weekly earnings 
under the respective wage schedules in effect on June 1, 1932: Provided, That 
the regular hours of labor shall not be more than forty per week; and all over- 
time shall be compensated for at the rate of not less than time and one-half. 


(2) Section 4 (b) of the act of July 2, 1940, 54 Stat. 714; 


Notwithstanding the provisions of any other law, the regular working hours 
of laborers and mechanics employed by the War Department, who are engaged 
in the manufacture or production of military equipment, munitions or supplies 
shall be eight hours per day or forty hours per week during the period of any 
national emergency declared by the President to exist: Provided, That under 
such regulations as the Secretary of War may prescribe, such hours may be 
exceeded, but compensation for employment in excess of forty hours in any 
workweek, computed at a rate not less than one and one-half times the regular 
rate, shall be paid to such laborers and mechanics. 


(3) Act of October 21, 1940, 54 Stat. 1205; 


That notwithstanding the provisions of any other law, compensation for em- 
ployment in excess of forty hours in any administrative workweek computed 
at a rate not less than one and one-half times the regular rate is hereby au- 
thorized to be paid at such places and to such monthly, per diem, hourly, and 
piecework employees of the field services of the War Department and the field 
services of the Panama Canal whose wages are set by wage boards or other 
wage-fixing authorities, and also to professional and subprofessional employees, 
and to blueprinters, photostat and rotaprint operators, inspectors, storekeepers, 
toolkeepers, and shop superintendents of the CAF service, as defined by the 
Classification Act of March 4, 1923 (42 Stat. 1488; 5 U. S. C. ch. 18), as 
amended, as shall be designated from time to time by the Secretary of War or 
the Governor of the Panama Canal, as the case may be, and the Secretary of 
War and the Governor of the Panama Canal are authorized to prescribe for 
their respective services, regulations for overtime employment for said employees 
or any of them: Provided, That in determining the overtime compensation of 
the foregoing per annum Government employees the pay for one day shall be 
considered to be one three-hundred-and-sixtieth of their respective per annum 
salaries. 

Sec. 2. The provisions of this Act shall be effective during the national emer- 
gency declared by the President on September 8, 1939, to exist, and shall termi- 
nate June 30, 1942, unless the Congress shall otherwise provide. 


(4) Section 1 of the act of June 3, 1941, 55 Stat. 241; ‘ 


That compensation for employment in excess of forty hours in any adminis- 
trative workweek computed at a rate of one and one-half times the regular 
rate is hereby authorized to be paid, under such regulations as the President 
may prescribe, to those per annum employees in the field service of the War 
Department, the Panama Canal, the Navy Department, and the Coast Guard, 
whose overtime services are essential to and directly connected with the ex- 
peditious prosecution of the overtime work upon which the employees enu- 
merated in section 5 (a) of the Act of June 28, 1940, and section 1 of the Act 
of October 21, 1940, are engaged: Provided, That in determining the overtime 
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compensation of the foregoing per annum employees the pay for one day shall 
be considered to be one three-hundred-and-sixtieth of the respective per annum 
salaries. 

See, also, Executive Order No. 8837, dated July 30, 1941, issued under 
the last above-quoted statute. 

As overtime compensation at the rate of not less than time and 
one-half is authorized or required to be paid for work in excess of 
40 hours per week under all of the quoted statutes, it is necessary 
for the administrative office to fix a regular tour of duty of 40 hours 
per week, during which the regular rate of compensation is payable 
in order that overtime compensation at the overtime rate may be 
properly computed for work in excess of 40 hours in any adminis- 
trative work week. Decision of November 3, 1941, B-21237; 21 Comp. 
Gen. 471, 473. It is within administrative discretion to fix the reg- 
ular tour of duty of 40 hours per week, that is, to select the days 
of the week during which the 40 hours’ work is to be performed. 
13 Comp. Gen. 307; 18 id. 206. The usual practice has been to 
fix such tour of duty as eight hours per day on any five days of the 
week—that appearing to be the plan adopted in the proposed order 
quoted above. Annual and sick leaves of absence are chargeable on 
the basis of the number of days per week included in the regular 
40-hour tour of duty of the employees, which tour of duty, under the 
proposed order, is five 8-hour days per week. 13 Comp. Gen. 295; 
id. 370; 14 id, 351. Leave of absence is not allowable or chargeable 
for absence on any day of the week outside of the regular tour of 
duty of the employees even though they may be ordered to work 
overtime on such days. See the provisions of the Leave Act of 
March 2, 1940, 54 Stat. 38. Compare decision of April 2, 1942, 
B-24647, 21 Comp. Gen. 901. 

While per annum employees for whom the Secretary of War fixes 
a 40-hour, 5-day week, pursuant to the acts of October 21, 1940, or 
June 3, 1941, above-quoted, would receive their regular annual com- 
pensation for days outside of their regular tour of duty without 
working (unless withheld as a disciplinary measure for refusal or 
failure to work on such days as proposed under paragraph 5 of the 
quoted order), nevertheless, annual or sick leave with pay, which is 
synonymous with a duty status, may not be granted or charged for 
days outside the regular tour of duty of the employees. The 40-hour 
week statutes above quoted, applicable to per annum employees, 
clearly contemplate payment of overtime compensation only for 
actual work performed in addition to 40 hours per week. While 
annual and sick leaves of absence occurring within the regular tour 
of duty of such employees may be included as a part of the 40 hours, 
there is no authority to grant or charge annual or sick leave for any 
day for which overtime compensation at overtime rates would be 
payable had the employee worked. 
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However, leave of absence does not accumulate on the basis of 
the number of days in the regular tour of duty of the employees, 
but on the basis of the year for annual leave and on the basis of 
the month for sick leave. See the provisions of the annual and sick 
leave acts of March 14, 1936, 49 Stat. 1161 and 1162. Hence, the 
words “accumulate and,” appearing in paragraph 3 (a) of the pro- 
posed order, swpra, which I have emphasized for ready identification, 
should be eliminated therefrom. 

With that suggested amendment, it is the view of this office that 
the above-quoted proposed order, designated in your letter as (C), 
rather than the order designated as (B), would meet the terms and 
conditions of the controlling statutes and the needs of this office in 
the audit of accounts. 


(B-25053) 


RESTRICTION ON PAYMENTS TO NONCITIZENS IN MILITARY 
SERVICE—APPLICABILITY TO PERSONS LOSING NATIONALITY BY 
WARTIME DESERTION 


The prohibition in the Military Appropriation Act of 1942 against the use of 
funds appropriated thereby for payments to “any person, civil or military, 
not a citizen of the United States” does not operate as a restriction on the 
payment of pay and allowances to native-born or naturalized citizens of the 
United States who, after losing their United States nationality under 
section 401 of the act of October 14, 1940, by reason of conviction of war- 
time desertion from the Army, have been reenlisted or restored to duty. 


Assistant Comptroller General Elliott to the Secretary of War, May 1, 1942: 


There has been considered your letter dated April 4, 1942, as 
follows: ‘ 


There has been brought to my attention a problem involving the pay of mili- 
tary personnel who are restored to duty following the suspension, and the re- 
mission of the unexecuted portion, of a court-martial sentence imposed on con- 
viction of desertion in wartime. In the Army it has long been the practice, in 
worthy cases, to suspend the execution of an adjudged dishonorable discharge 
until the soldier’s release from confinement so that, if his behavior in the mean- 
time warrants, the unexecuted portion of the sentence may be remitted and the 
soldier restored to duty. This practice has been of inestimable value in the 
rehabilitation and conservation of manpower. 

However, since the advent of war, a question has arisen in the case of 
persons convicted of wartime desertion and thereafter restored to duty. It 
appears that such persons upon conviction lose their United States nationality 
(citizenship) by virtue of the provisions of section 401 (g) of the Nationality 
Act of 1940 (act Oct. 14, 1940, 54 Stat. 1168; 8 U. S. C. 801). It is believed 
that citizenship so lost can be restored, short of remedial legislation, only by 
the exercise of the pardoning power of the President and is not affected by the 
remission of the sentence or restoration to duty. Under such circumstances the 
applicability of the restriction, contained under the heading “Pay of the Army” 
in the Military Appropriation Act, 1942 (act June 30, 1941, Public Law 139, 
77th Cong.), a8 to the use of funds appropriated thereby for the pay of non- 
citizens, has been questioned on the theory that the intent of the Congress was 
to impose restrictions primarily on payments to aliens, other than those of the 
excepted classes, and not on payments to United States citizens who may have 
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lost their nationality by operation of law. This theory finds some support in 
the fact that, in a later law (act July 29, 1941, Public Law 189, 77th Cong., 
amending R. S. 1118), the Congress empowered the Secretary of War tu au- 
thorize the enlistment of deserters in special meritorious cases, which authori- 
zation, as to persons convicted of wartime desertion, would be a nullity if such 
persons could not be paid. 

Your decision is therefore respectfully requested whether persons reenlisted, 
or restored to duty, after conviction by court martial of wartime desertion can 
ke paid under the Military Appropriation Act, 1942, supra, or from any other 
appropriated funds. As there are a number of cases of this nature pending, your 
decision at the earliest practicable date will be greatly appreciated. 


Section 2 of the act of March 4, 1915, 38 Stat. 1084, 1085 (10 U.S. C. 
1457), provides in part: 


Whenever he shall deem such action merited the Secretary of War may remit 
the unexecuted portions of the sentences of offenders sent to the United States 
Disciplinary Barracks for confinement and detention therein, and in addition to 
such remission may grant those who have not been discharged from the Army 
an honorable restoration to duty, and may authorize the reenlistment of those 
who have been discharged or upon their written application to that end order 
their restoration to the Army to complete their respective terms of enlistment, 
and such application and order of restoration shall be effective to revive the 
enlistment contract for a period equal to the one not served under said contract. 


The same act, 38 Stat. 1062, 1074 (10 U. S. C. 1457a), contains the 
following provision : 


* * * Provided further, That the authority now vested in the Secretary 
of War to give an honorable restoration to duty, in case the same is merited, 
to general prisoners confined in the United States disciplinary barracks and its 
branches shall be extended so that such restoration may be given to general 
prisoners confined elsewhere * * *. 


Section 401 of the act of October 14, 1940, 54 Stat. 1168, 1169 (8 
U.S. C. 801), provides : 


A person who is a national of the United States, whether by birth or natural- 
ization, shall lose his nationality by: * * * 

(g) Deserting the military or naval service of the United States in time of 
war, provided he is convicted thereof by a court martial; * * * 


Commencing with the act of July 1, 1937, 50 Stat. 446, acts making 
annual appropriations for the military establishment have contained 
a prohibition against the use of the funds appropriated for payments 
to persons not citizens of the United States, except as indicated 
therein. The Military Appropriation Act, 1942, Public Law 139, ap- 
proved June 30, 1941, 55 Stat. 369, making appropriations for the 
fiscal year ending June 80, 1942, contains the following provision 
under the heading “Pay of the Army”: 

* * * Provided further, That no part of this or any other appropriation 
contained in this Act shall be available for the pay of any person, civil or 
military, not a citizen of the United States, unless in the employ of the Govern- 
ment or in a pay status on July 1, 1987, under appropriations for the War 
Department, nor for the pay of any such person beyond the period of enlist- 
ment or termination of employment, but nothing herein shall be construed as 
applying to instructors of foreign languages at the Military Academy, to selective 
trainees, or to Filipinos in the Army Transport Service, or to persons employed 
outside of the continental limits of the United States except enlisted men 
of the Regular Army, other than Philippine Scouts, upon expiration of enlist- 
ment, and this provision shall be subject to the provisions of the Act entitled 
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“An Act for the protection of certain enlisted men of the Army,” approved 
August 19, 1937, as amended by the act approved August 16, 1940: * 

The question presented is whether the above restriction bars pay- 
ments to a person who deserts the military service in time of war and 
is convicted thereof. Your letter indicates that the question con- 
cerns persons who, prior to their desertion, were either native-born 
or naturalized citizens of the United States and the decision herein 
has reference to such persons only. 

Except as provided in the statute, the restrictions in the appro- 
priation acts prohibit the use of the funds “for the pay of any 
person, civil or military, not a citizen of the United States.” These 
restrictions were designed to prohibit the enlistment in the Army 
of aliens, 20 Comp. Gen. 585, but it does not necessarily follow that 
they were intended to restrict payments to persons (if otherwise 
properly in the Army) who have lost their United States nationality 
under the act of October 14, 1940, supra, by reason of their conviction 
of desertion in time of war. Clearly such a deserter does not become 
an alien, within the ordinary meaning of that word, solely because of 
his desertion. He owes no allegiance to a foreign country, is not a 
citizen thereof or entitled to the protection of its laws. He is deprived 
of some of the rights and privileges ordinarily enjoyed by citizens 
of the United States, but it appears to be the United States to which 
he must look for the protection of his life, liberty, and property and 
for which he may be required to perform military service. 

Bouvier’s Law Dictionary defines “nationality” as “Character, 
status, or condition with reference to the rights and duties of a per- 
son as a member of some one state or nation rather than another.” 
For example, a deserter, upon conviction, may lose his right of 
suffrage and his right to hold public office, but these rights are not 
necessarily constituents of citizenship. See Minor vy. Happersett, 88 
U.S. 162. And in the case of White v. Hart, 80 U. S. 646, it is stated 
on page 651 that— 

* * * A citizen is still a citizen, though guilty of crime and visited with 
punishment. His political rights may be put in abeyance or forfeited. The 
result depends upon the rule, as defined in the law, of the sovereign against 
whom he has offended. * * * 

The word “citizen” does not have but one fixed meaning. In para- 
graph 1932, volume 2, Story on the Constitution, it is stated— 

The word citizen is employed in the law in different senses under different cir- 
cumstances. As generally employed, however, it may be said to mean a person 
owing allegiance to the Government, and entitled to protection from it. * * * 
It therefore includes females as well as males, minors as well as adults, those 
who do not as well as those who do possess the privilege of the elective fran- 
chise. This clause consequently confers the right to vote or to participate in 
the Government upon no one. That is a privilege which under no government 


belongs to all citizens, but is conferred upon those persons only who possess 
the special qualifications which are prescribed by express law. 
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And in Dillaway v. Burton et al., 153 N. E. 13, 17, decided in 1926, 
the Supreme Judicial Court of Massachusetts used the following 
language: 

The word “citizen” is not a term of exact meaning; it may be used to describe 
an inhabitant of a city or town, who enjoys its freedom and privileges, as dis- 
tinguished from an alien, or one not entitled to political privileges. It may be 
used to describe a person, native or naturalized, of either sex, who owes alle- 
giance to the Government and is entitled to reciprocal protection from it, as 
distinguished from an alien. A person may be a citizen in the sense that as 
such he is entitled to the protection of his life, liberty and property, although 
he may not necessarily be vested with the suffrage or other political rights. 

From the foregoing, it is apparent that a deserter may be considered 
certainly a national of the United States and in view of the fact that the 
purpose of the restrictions in the appropriation acts was to prohibit 
the enlistment in the Army of aliens, it is unlikely that the Congress 
did not intend to make funds available for payments to all citizens or 
nationals, including those who may be restricted as to the enjoyment 
of some privileges, if such persons are otherwise entitled to payment. 
[t is noted that by the act of July 29, 1941, 55 Stat. 606, Public Law 189, 
Seventy-seventh Congress, the Secretary of War was authorized to 
reenlist certain deserters in the military service and while the fact 
that such reenlistments are authorized is not determinative of the 
question whether or not funds are available for the pay of such per- 
sons, this action on the part of the Congress taken into consideration 
with what has already been stated is an indication that the Congress 
did not intend to include deserters who were formerly citizens of the 
United States within the restrictions in the appropriation acts. Ac- 
cordingly, it is the opinion of this office that such persons who desert 
the military service in time of war are at least “citizens of the United 
States” within the meaning of that phrase as used in the Military 
Appropriation Act, 1942, and, therefore, the funds appropriated by 
such act are legally available for the payment of pay and allowances 
to such persons. 


(B-25412) 


PAY—ADDITIONAL—STATUS OF AIRCRAFT AND AIRSHIP DUTY FOR 
“SEA DUTY” PAY PURPOSES 


Service performed by Navy officers in aircraft (heavier-than-air) organizations 
operating from shore stations in the continental United States is not 
service for which an increase in pay as for “sea duty” is authorized by 
section 18 of the act of March 7, 1942, even though the organizations are 
“assigned to forces afloat.” 

The act of May 11, 1928, authorizing service performed by Navy officers assigned 
to airships (dirigibles) to be considered as equivalent to sea duty may not 
be extended beyond its specific terms to include service of Navy enlisted? 
men assigned to similar duty, and, therefore, service performed by such 
enlisted men is not service for which an increase in pay as for “sea duty” 
is authorized by section 18 of the act of March 7, 1942. 
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Assistant Comptroller General Elliott to the Secretary of the Navy, May 2, 1942: 
There has been received your letter of April 14, 1942, as follows: 


Section 18 of the act approved March 7, 1942 (Public Law 490, 77th Congress), 
provides : 

“Sec. 18. Hereafter the base pay of any enlisted man, warrant officer, or 
nurse (female) in the military or naval forces of the United States shall be 
increased by 20 per centum and the base pay of any commissioned officer in 
such forces shall be increased by 10 per centum for any period of service while 
on sea duty, or duty in any place beyond the continental limits of the United 
States or in Alaska, which increases in pay shall be in addition to pay and 
allowances as now authorized: Provided, That the per centum increases herein 
authorized shall be included in computing increases in pay for aviation and 
submarine duty: Provided further, That this section shall be effective from 
December 7, 1941, and shall cease to be in effect twelve months after the termi- 
nation of the present war is proclaimed by the President.” 

Instructions issued to the naval service by the Secretary of the Navy provide, 
in part, that personnel are not entitled to the additional pay authorized by 
section 18, supra, while attached to receiving ships in the United States when 
not quartered and messed aboard, but that such personnel are entitled to such 
additional pay in the United States when attached to all other ships or squad- 
rons in commission or in service except aircraft squadrons; and further, that 
armed guard crews, communication groups, and convoy groups are entitled 
to such increase in pay for periods while actually performing sea service 
(Alnav 51, March 11, 1942, as modified by Alnav 71, April 7, 1942). 

The Navy Department has under consideration certain questions as to the 
sea duty status for pay purposes of naval personnel under varying conditions 
of service, upon which your decision is desired, as indicated below. 

Duty with fleet aircraft, even when operating from shore stations in con- 
tinental United States, is regarded as sea duty for purposes of promotion and 
rotation of duty. It is also considered that duty in fleet aircraft is in fact 
sea duty, but the Navy Department is in doubt as to whether such duty would 
be considered as sea duty for pay purposes. Your decision accordingly is 
requested on the following question: 

(a) Whether or not duty with fleet aircraft assigned to forces afloat but 
operating from stations in continental United States is sea duty for pay 
purposes within the meaning of section 18 of Public Law No. 490, approved 
March 7, 1942? 

In connection with this question, particular attention is invited to the 
following proviso appearing in the annual naval appropriation acts under the 
appropriation for “pay, subsistence, and transportation of naval personnel” 
Sens Law 48, approved May 6, 1941; Public Law 441, approved February 
7, 1942): 

“Provided further, That no part of this appropriation shall be available for 
the pay of any midshipman appointed from enlisted men of the Navy who 
has not served aboard a vessel of the Navy in full commission or performed 
equivalent service with fleet aircraft for at least nine months prior to admis- 
sion to the Naval Academy.” 

It will be observed that the above quoted statutory provision places service 
in fleet aircraft in an equivalent status to service aboard a vessel of the Navy 
in full commission. This apparent legislative intent to consider duty with 
fleet aircraft as sea duty might represent sufficient authority to warrant 
payment of the additional amount for sea duty to personnel on duty with 
fleet aircraft. 

U. 8. Code, title 34, section 224, provides: 

“No service shall be regarded as sea service except such as shall be per- 
formed at sea, under the orders of a department and in vessels employed by 
authority of law: Provided, That when officers are assigned to airships on 
duty requiring them to participate regularly and frequently in aerial flights 
the Secretary of the Navy shall determine and certify whether or not, in his 
judgment, the service to the [be] performed is equivalent to sea duty. If 
such service is thus determined to be equivalent to sea duty, it shall be con- 
sidered to be actual sea service on sea-going ships for all purposes.” (R. 8. 
§ 1571; May 11, 1928, ch. 523, 45 Stat. 498.) 
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Under the terms of this statute the Secretary of the Navy has authority to 
determine whether or not the service performed by officers assigned to airships 
is equivalent to sea duty. There is no provision for determining the duty 
status of enlisted men assigned to airships. Your decision accordingly is 
requested on the further question: 

(b) Whether or not duty in airships, where the Secretary of the Navy has 
determined and certified, in accordance with the provisions of U. 8. Code, 
title 34, section 224, that the service of the officer(s) assigned to such airships 
is equivalent to sea duty, shall be considered as sea duty for pay purposes for 
the enlisted personnel assigned thereto, within the meaning of section 18 of 
Public Law No. 490, approved March 7, 1942? 

It is requested that your decision on the questions herein set forth be 
rendered as soon as practicable in order to clarify the status of personnel 
attached to airships and fleet aircraft. 
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Your questions necessarily imply that section 18 of the act of 
March 7, 1942, 56 Stat. 148, may have created a disparity as to the 
pay therein provided between officers and men of the Navy and 
officers and men of the Army on identical duty in the United 
States. Officers of the Army participating in regular and frequent 
aerial flights assigned to and doing duty with an organization 
stationed in the United States would not be entitled to 10 percent 
increase of their pay even though their duty required operation of 
aircraft over the high seas adjacent to their stations. But by your 
question the suggestion is implied that officers of the Navy similarly 
situated whose organization while stationed in the United States 
is “assigned to forces afloat” may be entitled to the additional pay- 
ment as for “sea duty.” So, also, as to your question (b). Enlisted 
men of the Army assigned to duty with or on airships and stationed 
in the United States would not be entitled to an increase in pay 
under section 18 of the act of March 7, 1942, but because of the 
amendment of section 1571, Revised Statutes, by the act of May 11, 
1928 (section 224, title 34, U. S. Code), the implication of the ques- 
tion is that enlisted men of the Navy performing similar duty in the 
United States with airships of the Navy would be entitled to the 
additional pay. 

The applicability of the provisions contained in annual appro- 
priation acts with reference to the qualifications for payment to 
midshipmen appointed from enlisted men of the Navy is not apparent. 
These provisions merely consist of alternative requirements of serv- 
ice by enlisted men of the Navy as conditions for payment as mid- 
shipmen at the United States Naval Academy. 

It is assumed that question (a) refers to the operation of heavier- 
than-air craft assigned to forces afloat and that question (b) has 
reference to enlisted men aboard dirigibles. 

The effect of the amendment to section 1571 of the Revised 
Statutes by the act of May 11, 1928, 45 Stat. 498, upon the status 
of a naval officer while on duty aboard the U. S. S. Los Angeles 
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was considered in decision A-24909, dated January 26, 1929, and 
it was held for reasons more fully stated therein that such service, 
when determined in the judgment of the Secretary of the Navy to be 
equivalent to sea duty and so certified by him, is to be treated as 
sea duty for all purposes including the payment of sea pay then 
authorized by statute. However, the language and the stated reasons 
for enactment of the act of May 11, 1928, have only the limited field 
of operation which was reasonably intended and contemplated 
thereby and may not be expanded beyond their ordinary import. 
The act of May 11, 1928, provides “that when officers are assigned 
to airships * * *.” It is specific both as to the personnel within 
the act and to the type of aircraft. 

In the letter of the Secretary of the Navy, dated November 29, 
1927, transmitting the proposed bill which was enacted without 
change as the act of May 11, 1928, it was stated, in part: 

The reason why the Navy Department desires this legislation is to permit the 
Navy Department to assign officers to duty on airships for a considerable length 
of time without prejudicing the chances of the officers so assigned to selection 


and promotion. The law governing the amount of sea service in grade for promo- 
tion purposes is as follows: 


“* * * No captain, commander, or lieutenant commander shall be promoted 
unless he has had not less than two years’ actual sea service on seagoing ships 


in the grade in which serving. * * * (Aug. 29, 1916, ch. 417, 39 Stat. 579; 
U. 8S. Code, title 34, see. 311.)” 


The handling of a rigid airship is very definitely a specialty, as much so as that 
of the handling of a ship at sea. It requires long and specialized experience, and 
to secure a sufficient, properly qualified personnel for the service at all times 
it is desirable that officers wishing to enter that line of duty should be allowed 
to devote themselves to service on board rigid airships, alternating with shore 
duty primarily concerned with airships, for’ a number of years, and indeed 
throughout their entire service careers. * 

In the report of the Committee on Naval Affairs on that bill, Senate 
Report No. 888, Seventieth Congress, first session, it was stated, after 
quoting in full the letter of the Secretary of the Navy: 

The situation with regard to heavier-than-air craft does not require legislation 
at the present time. Officers on duty with this type get opportunity to do sea 
duty when they ure sent aboard ships to operate planes from those ships, either 
battleships, cruisers, or airplane carriers. 

Duty performed by officers in aircraft organizations operating from 
shore stations in continental United States, even though the organiza- 
tion is “assigned to forces afloat,” is not service while on sea duty within 
the meaning of section 18 of the act of March 7, 1942. 

The act of May 11, 1928, being an exception to the long-standing 
rule with reference to the service to be regarded as sea service, its 
provisions may not be extended beyond specific terms thereof. As 
stated above, it does not comprehend enlisted men. The answers to 
both questions must be in the negative. 
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(B-25692) 


STATUTORY CERTIFYING OFFICER BOND REQUIREMENTS—REGU- 
LATION ISSUANCE AUTHORITY; APPLICABILITY TO HEADS OF 
DEPARTMENTS 





The requirement in section 2 of the act of December 29, 1941, that bonds be 
furnished by officers and employees who certify vouchers for payment in 
the executive branch of the Government is not a matter to be governed by 
regulations but by the provisions of the statute itself, and the authority 
vested by the act in the Secretary of the Treasury to prescribe the condition 
of such bonds, etc., does not include authority to issue regulations as to who 
shall or shall not be required to furnish bonds. 

The words “officer or employee” as used in section 2 of the act of December 29, 
1941, providing that a bond be furnished by the “officer or employee” who cer- 

tifles a voucher for payment in the executive branch of the Government, 

refer to the persons who are authorized to certify vouchers by section 1 of 
the act which specifically includes the head of the department, etc., involved, 
so that when the heads of departments, ete., or Under Secretaries and 

Assistant Secretaries duly acting in their place or stead, function as certi- 

fying officers, they are required to furnish bonds. 


Comptroller General Warren to the Secretary of State, May 2, 1942: 
I have your letter of April 25, 1942, as follows: 


Reference is made to the act of December 29, 1942 [1941] entitled “An act to 
fix the responsibility of disbursing and certifying officers, and for other purposes” ; 
Treasury Department Circular No. 680 prescribing standards and conditions and 
administrative procedure as authorized by the act; and General Regulations No. 
95, Revised, prescribing accounting procedures thereunder. 

Paragraph c under section 2 of Treasury Department Circular No. 680 exempts 
heads of departments from filing bonds for certifying duties, and it is understood 
that this exemption has been interpreted to include Under Secretaries and 
Assistant Secretaries who act for the Secretary. General Regulations No. 93, 
Revised, does not specifically make any provision for the procedure to be followed 
in preparing vouchers for certification by officers who are exempted from filing 
bonds. 

Please advise whether the Secretary and Under Secretary or the Assistant 
Secretaries of this Department are exempted from filing bonds, and if they are 
should vouchers be prepared for their signature over the title “Authorized Certi- 

’ fying Officer” as has been prescribed in General Regulations No. 93, Revised, for 
those officers and employees who are bonded. 


The act of December 29, 1941, Public Law No. 389, 55 Stat. 875, 876, 
provides as follows: 


That hereafter, notwithstanding the provisions of the act of August 23, 1912 
(37 Stat. 8375; 31 U. 8. C. 82), and section 4 of Executive Order numbered 6166, 
dated June 10, 1933, disbursing officers under the executive branch of the Gov- 
ernment shall (1) disburse moneys only upon, and in strict accordance with, 
vouchers duly certified by the head of the department, establishment, or agency 
concerned, or by an officer or employee thereof duly authorized in writing 
by such head to certify such vouchers; (2) make such examination of vouchers 
as may be necessary to ascertain whether they are in proper form, duly certified 
and approved, and correctly computed on the basis of the facts certified; and 
(3) be held accountable accordingly. 

Sec. 2. The officer or employee certifying a voucher shall (1) be held respon- 
sible for the existence and correctness of the facts recited in the certificate 
or otherwise stated on the voucher or its supporting papers and for the legality 
of the proposed payment under the appropriation or fund involved; (2) be 
required to give bond to thg United States, with good and sufficient surety 
approved by the Secretary of the Treasury, in such amount as may be deter- 
mined by the head of the department, agency, or establishment concerned, pur- 
suant to standards prescribed by the Secretary of the Treasury, and under such 
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conditions as may be prescribed by the Secretary of the Treasury; and (3) 
be held accountable for and required to make good to the United States the 
amount of any illegal, improper, or incorrect payment resulting from any false, 
inaccurate, or misleading certificate made by him, as well as for any payment 
prohibited by law or which did not represent a legal obligation under the 
appropriation or fund involved: Provided, That the Comptroller General may, 
in his discretion, relieve such certifying officer or employee of liability for any 
payment otherwise proper whenever he finds (1) that the certification was 
based on official records and that such certifying officer or employee did not 
know, and by reasonable diligence and inquiry could not have ascertained, the 
actual facts, or (2) that the obligation was incurred in good faith, that the 
payment was not contrary to any statutory provision specifically prohibiting 
payments of the character involved, and that the United States has received 
value for such payment: Provided further, That the Comptroller General shall 
relieve such certifying officer or employee of liability for an overpayment for 
transportation services made to any common carrier covered by title III, part 
II, section 322, of the Transportation Act of 1940, approved September 18, 1940, 
whenever he finds that the overpayment occurred solely because the adminis- 
trative examination made prior to payment of the transportation bill did not 
include a verification of transportation rates, freight classifications, or land- 
grant deductions. 

Sec. 8. The liability of certifying officers or employees shall be enforced in 
the same manner and to the same extent as now provided by law with respect 
to enforcement of the liability of disbursing and other accountable officers, and 
they shall have the right to apply for and obtain a decision by the Comptroller 
General on any question of law involved in a payment on any vouchers 
presented to them for certification. 

Sec. 4. Nothing contained herein shall apply to the disbursing functions under 
the jurisdiction of the War Department, the Navy Department (including the 
Marine Corps), and the Panama Canal, except those pertaining to departmental 
salaries and expenses in the District of Columbia. 

Sec. 5. This act shall become effective on the first day of the fourth month 
following the date of its enactment. 


It is to be noted that the only provision in this act which vests any 
authority in the Secretary of the Treasury is that contained in section 
2 (2) thereof and that the authority so vested is limited to the pre- 
scribing of the conditions of certifying officers’ bonds and the stand- 
ards with respect to the amounts thereof, and to the approving of 
the sureties thereon. By virtue of such authority the Acting Secre- 
tary of the Treasury issued certain regulations under date of Feb- 
ruary 16, 1942, Treasury Department Circular No. 680. Part I, sec- 
tion 2 (c) of the said regulations provides that the regulations “shall 
not be deemed to require the giving of a bond by the head of any 
department, establishment, or agency.” If the intent or purpose of 
this provision was to relieve the heads of departments, establishments, 
or agencies of the necessity of furnishing bonds for the protection 
of the United States when they in fact act as certifying officers—that is, 
certify vouchers for payment by a disbursing officer under the exec- 
utive branch of the Government—it is of no force or effect. 

The act of December 29, 1941, does not authorize the Secretary of 
the Treasury or any other official of the Government to issue regu- 
lations with respect to who shall or who shall not be required to give 
bonds pursuant to the act; that is to say, the requirement that a bond 
be furnished is not a matter to be governed by regulations but is 
specifically provided for in the act itself. As indicated above, the 
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authority of the Secretary of the Treasury under the said act is lim- 
ited to certain specified things; and, to be effective, any regulation 
prescribed pursuant to that authority must be within the limitations 
applicable thereto and not contrary to or in conflict with the provi- 
sions of the statute. Consequently, whether the heads of depart- 
ments and Under Secretaries or Assistant Secretaries who act in their 
place and stead, who certify vouchers to disbursing officers in the 
executive branch of the Government for payment, are required to give 
bond pursuant to the act of December 29, 1941, is to be governed, 
not by regulations, but by the provisions of the statute itself. 

The general purposes of the act of December 29, 1941, are to fix 
definitely the responsibilities of disbursing officers and certifying offi- 
cers and to afford the Government complete bonded responsibility 
with respect to payments made by disbursing officers in the executive 
branch of the Government. The statute is to be construed or ap- 
plied—consistent with its terms—in the light of those purposes. 

Section 1 of the act relates, generally, to the duties and responsi- 
bilities of disbursing officers and sections 2 and 3 relate to the duties 
and responsibilities of certifying officers. Under section 1 it is pro- 
vided that disbursing officers under the executive branch of the Gov- 
ernment shall disburse only upon vouchers duly certified by the head 
of the department, establishment, or agency concerned, or by an 
officer or employee thereof duly authorized in writing by such head 
to certify such vouchers. The responsibility and accountability of 
such disbursing officers is specifically delimited. 

Section 2 of the said act specifically provides that “The officer or 
employee certifying a voucher shall * * * be required to give 
bond to the United States.” It should be noted here that the words 
“officer or employee” as used in section 2 refer to the person whe 
certifies a voucher whereas the words “officer or employee” as used 
in section 1 refer to persons designated by the head of the department, 
etc., involved, and, therefore, the words are not necessarily coexten- 
sive in their uses. The words “officer or employee” as used in sec- 
tion 2 refer to and are coextensive with the words “certifying officer 
and employee” as used, also, in the same section and in section 3. 
While the terms “officer and employee certifying a voucher” and 
“certifying officer or employee” are synonymous, they are not ex- 
pressly and specifically defined in the statute. However, when sec- 
tion 2 of the statute is read in the light of section 1 it is at once 
apparent that a “certifying officer or employee” is a person upon 
whose certification of a voucher a disbursing officer of the Govern- 
ment is authorized to disburse public funds, subject, of course, to such 
responsibility and accountability as the statute places upon a dis- 
bursing officer. Such a person is specifically stated in section 1 of 
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the act to be “the head of the department, establishment, or agency 
concerned, or * * * an officer or employee thereof duly author- 
ized in writing by such head to certify such vouchers.” Thus, the 
act authorizes the head of a department, establishment, or agency to 
certify vouchers to disbursing officers in the executive branch of the 
Government and I assume it would not seriously be contended that 
the head of a department, etc., is not an “officer” of the Government. 
It would appear clear, therefore, that the head of an executive de- 
partment who certifies a voucher to a disbursing officer for payment 
is an “officer * * * certifying a voucher,” within the meaning of 
section 2 of the act, and, as such, is required to give bond as provided 
therein. The provisions of the statute are all-inclusive with respect 
to certifying officers and I find nothing therein which by reasonable 
implication could be construed as excepting the heads of departments, 
who function as certifying officers, from its provisions. 

I find no reasonable basis for excluding the heads of departments, 
or Under Secretaries and Assistant Secretaries acting in their place 
and stead, from the provisions of section 2 of the act of December 
29, 1941, in the event they certify vouchers to disbursing officers in 
the executive branch of the Government for payment—and one of 
those provisions is that they be required to give bond to the United 
States. Therefore, if the Secretary of State, the Under Secretary, 
or the Assistant Secretaries are to certify such vouchers for payment, 
it will be necessary that they give bonds to the United States as 
provided in the act of December 29, 1941. 


(B-25583) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—APPLICABILITY TO 
FREIGHT-FORWARDER SERVICES 


Where the needs of the Government require special services which are not 
available at the published tariff rates of railroads but are procurable from 
freight forwarders, agreements may be made with the forwarders to furnish 
such special services at rates not subject to deduction as required otherwise 
by the land-grant statutes for service over land-grant railroads. 27 Comp. 
Dec. 1043, involving a case where the service of a freight forwarder was 
not requested by the Government and afforded no material or required 
service not available directly to the Government from railroads, distin- 
guished. 


Comptroller General Warren to the Secretary of War, May 4, 1942: 
I have your letter of April 23, 1942, as follows: 


In connection with the War Department production program, our experience 
since the outbreak of hostilities has demonstrated the mandatory and increasing 
need for expedited transportation of critical war materials moving in less-than- 
carload quantities. 

Although between certain points the existing common carrier merchandise 
service is adequate for the needs of the War Department, in most cases serious 
delays are being encountered in moving less-than-carload quantities of Govern- 
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ment war freight. This condition can be practically eliminated through the 
use of qualified freight forwarders who offer coordinated rail, truck and/or 
air transportation service for the handling of these less-than-carload shipments. 

The situation respecting available rail service may be further aggravated 
by the recently issued General Order No. 1 of the Office of Defense Transporta- 
tion which prohibits, with certain exceptions, the movement of rail cars con- 
taining less than stated minimum loads. The probable result of this order 
will be to slow down merchandise traffic transported by rail rather than to 
expedite it; whereas it will have no such effect upon the operations of freight 
forwarders, as their traffic moves in carload lots. The general purpose of the 
order is to conserve the present car supply. 

It has been the practice of the General Accounting Office to apply land-grant 
deductions to the charges assessed by the freight forwarders. It has been de- 
termined by the forwarders that the application of the land-grant deductions 
reduces their revenue below their cost of operation. Studies compiled in the 
Office of the Chief of Transportation, Services of Supply, confirm their con- 
clusion. This condition obviously precludes the handling of Government freight 
by the forwarders. The War Department proposes to enter into contracts with 
qualified freight forwarders, which contracts will provide for compensating 
the forwarders at their commercial rates, irrespective of the applicability of 
land-grant deductions. Such contracts in our judgment are justifiable not alone 
because of the type and character of the services which the forwarders perform, 
but also because of the very essential need of the War Department at this 
time for such expedited service. 

There is attached hereto the draft of a clause which it is proposed to incor- 
porate in the contracts to be entered into between the War Department and the 
freight forwarders. It is respectively requested that you advise this office 
whether, in the event of execution of contracts containing said clause, your office 
will approve the payment of charges on the basis described in that clause. 


The proposed contract clause, copy of which was enclosed as men- 
tioned above, is as follows: 


This offer is based upon the understanding that the War Department if it 
shall accept the offer and utilize the services of the forwarder hereunder, will 
agree to and will pay, in consideration of the special services rendered by the 
forwarder, in respect of any shipment handled by the forwarder for the account 
of the War Department, the lowest rate normally charged to and paid by com- 
mercial shippers for a similar shipment between the same points, in no event 
to exceed the maximum rates stated in subparagraphs b and d of paragraph 7 
hereof, notwithstanding that such shipment moved, in whole or in part, over a rail- 
road or railroads which under land-grant Acts was or were aided in construction 
by a grant or grants of land on condition that such railroad or railroads should 
be and remain a public highway for the use of the United States, or over the line 
or lines of any carrier which has agreed to equalize its rates to the basis of those 
applicable under the land-grant statutes. 


“General Order No. 1” to which you refer was issued March 23, 1942. 
by the Director of Defense Transportation, for reasons stated, in 
part, to be— 


* * * in order to make available railway cars and other transportation 
facilities and equipment for the preferential transportation of material of war; 
* * and to expedite the movement of freight traffic, the attainment of which 
purposes is essential to the successful prosecution of the war, as contemplated by 
section 6 (8) of the Interstate Commerce Act, as amended: 


Section 6 (8) of the Interstate Commerce Act (49 U. S. Code 6 (8) ) 
provides that— 


Intime of war * * * preference and precedence shall, upon demand of the 
President of the United States, be given, over all other traffic, for the transporte- 
tion of * * * material of war, and carriers shall adopt every | means within 
their control to facilitate and expedite the military traffic. 
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General Order No. 1 is directed to “every carrier for hire, common 
or contract, operating in whole or in part by railroad, by motor vehicle, 
by inland waterways (including coastal canals), or as a freight for- 
warder”; and provides that beginning May 1, 1942, “No Carrier by 
railroad * * * shall accept for shipment or forwarding, load or 
forward from the city or town at which such car is originated, * * * 
any railway closed car containing less than” a specified weight of “Mer- 
chandise,” this last term including “less-than-carload, any quantity, 
and freight forwarder shipments, except shipments carried in pas- 
senger train cars.” (Italics supplied.) The order further provides 
that under certain conditions the weight limitations will not be 
applicable and that— 

No carrier by railroad shall hold, carry over, store, or warehouse any ship- 
ment of merchandise at any one station, except the fina) destination of the ship- 
ment, for longer than 36 hours, or at two or more such stations for an aggregate 
period of more than 48 hours, except where there is no other common carrier 


or carriers capable of transporting the shipment consistently with the provisions 
hereof. 


Under further provisions of General Order No. 1, where necessary 
to further the purposes thereof, every “carrier by railroad,” is author- 
ized and directed to depart from or disregard the routing specified in 
the bill of lading and whenever any such-carrier is unable to hold, load, 
or forward any shipment of merchandise consistently with the provi- 


sions of the order such carrier by railroad is directed to divert such 
shipment to “another carrier” (including, apparently, a “freight for- 
warder”) and such “other carrier” is directed to accept such shipment 
and to “load, forward, and deliver” it “as the agent of the diverting 
carrier” under the “tariff rates, rules, and regulations and upon the 
billing of the bill-of-lading carrier.” It would seem clear, therefore, 
’ that to the extent that Government shipments are handled by forward- 
ers as a consequence of a diversion pursuant to this general order the 
service so furnished is one that ordinarily would not be available at 
the regular tariff rates of common carriers by railroad. 

As to shipments handled by forwarders otherwise than in conse- 
quence of a diversion under the general order, it would appear that the 
unsatifactory situation to which you refer relates mainly to transpor- 
tation by rail involving, in many instances, delays in transit often in- 
herent in less-than-carload service but largely avoided in carload sery- 
ice. The operations of freight forwarders are indicated to be that 
they engage in assembling, forwarding, and distributing shipments of 
freight which move between points in the United States by rail, by 
highway motor truck, or by water, or partly by truck and partly by 
rail or water. Ordinarily the forwarder determines in each instance 
the character of transportation facilities to be employed, as well as the 
route of movement, and where the traffic is handled by rail the for- 
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warders apparently have attained average loads in excess of 18 tons per 
car or well in excess of the minimum prescribed in General Order No. 
1, Generally, the freight forwarder assembles into carload lots nu- 
merous shipments of merchandise from individual consignors, tenders 
the shipments to the rail lines as a carload for transportation at the 
carload rate, and at destination distributes the individual consign- 
ments to the ultimate consignees. The railroads apparently give 
such consolidated carloads of freight-forwarder shipments as ex- 
pedited service as they give straight carload shipments of other ship- 
pers; and the charges assessed their customers by the freight 
forwarders generally are based on rates somewhere between the less- 
than-carload and carload rates of the rail carriers. 

The question of forwarder’s charges for transportation service, as 
affected by the right of the Government otherwise to deduction for 
land grant, was considered in a decision of a former Assistant 
Comptroller of the Treasury in June 1921, published as 27 Comp. 
Dec. 1043. The facts there involved were indicated to be that a 
Government bill of lading, duly issued by a Government official and 
furnished a contractor for procuring transportation of property of the 
United States, was used apparently by the contractor as a basis for 
engaging a forwarder to effect the transportation service required. In 
its claim growing out of said transaction the forwarder asserted that 
it was not a common carrier, that it had paid full tariff rates for the 
transportation involved, and that payment to the forwarder on the 
basis of land-grant rates would mean a handling by the forwarder at a 
loss. The decision disposed of the contention so raised on the basis 
that, as to the shipment there concerned, the forwarder was merely an 
agent of the Government, that as such agent, it was required to exer- 
' cise, within the scope of its employment, ordinary care and prudence 
in the advancement of the principal’s business, acting in conformity 
with instructions issued by the principal, and that, consequently, re- 
imbursement to the agent should not be made by the Government in 
excess of the amount that would have been required to have been paid 
by the Government directly to the railroads involved. The conclusion 
was stated as follows: 
The claimant is therefore not entitled to receive more for this service than it 
would have cost the Government had the shipment been forwarded in accordance 
with the bill of lading by common carriers authorized to render such 
SUEVEGE SS OO 

The claim in that case apparently was based upon the view that 
only a transportation service was involved. There apparently was 
no request by the Government, or its representative, for any special 
service from the forwarder which could not have been furnished as 
readily by the common carriers concerned and no contention by the 
forwarder that any such special service was involved. 
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While the decision disposed of the claim on the basis that the duties 
and obligations of the forwarder, as agent, were inconsistent with 
an attempt to impose upon the Government, as principal, a higher 
charge for a transportation service than would have been collectible 
therefor upon procurement directly by the Government rather than 
through the instrumentality of the forwarder, it seems questionable 
whether any different conclusion would have been required if the 
transaction between the Government and the forwarder had been 
viewed as a contractual undertaking on the part of the forwarder 
to transport the shipment to destination on its own account, utilizing 
for that purpose the facilities of common carriers operating in inter- 
state commerce over land-grant roads, there being involved, appar- 
ently, no. special service not procurable by the Government itself 
directly from the common carriers concerned. In other words, if the 
arrangement had been viewed as a contract with the forwarder as a 
transportation facility, responsible on its own account for the carriage 
of the property to destination, rather than merely as an agent for 
procuring a transportation service on behalf of the Government, 
there would be for consideration the fact that the Congress, in grant- 
ing certain lands to aid in the construction of railroads, had made 
said grants subject generally to the condition that the transportation 
of property and troops of the United States over said roads should 
be free of toll or other charge or subject to such regulations as Con- 
gress might impose restricting the charges therefor; and these con- 
ditions have been held to be in the nature of covenants running with 
the land, applicable not merely with respect to the grantees and their 
successors in interest but, also, to any others using the road for such 
purposes. Thus, it was said in Astoria & Columbia River R. R. Co. 
v. United States, 41 Ct. Cls. 284, which involved a carrier operating 
under a trackage agreement over the lines of an aided carrier: 

The right to the use of the railroad by the Government as a post route and 
military road is a right annexed to and forms a part of the grant, in the nature 
of a covenant running with the land—the roadway—and that right cannot be 
waived or separated from the railroad without the consent of Congress by 
appropriate legislation. 
and in the case of The Chicago, St. Paul, Minneapolis, and Omaha 
Railway Company v. United States, 217 U. S. 180, which involved a 
similar situation, the courts stated: 

The opposite contention to that of appellant is, therefore, what it was decided 
to be by the Court of Claims, that the obligation is upon the property of an 
aided company, and attaches to all of the uses of the property, whether by 
the “owned and aided companies” or any other company. * 

* * * Of course, the statute did not deal with companies or with deduc- 
tions. It would be very strange if it had. It either imposed a service on the 
companies or on the road as well. If on the companies alone, there would 


necessarily be exclusion of all others. If on the roads as well, it would com- 
prehend all that used them. If a difference in degree of use or a participation 
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in the use by other companies than the aided ones, had been intended it would 
have been expressed. * * * As we have already said, the obligation is 
either upon the aided companies, to be enforced by remedies against them, or 
it is on the property as well, and if on the property, necessarily on it by what- 
ever company or person it is used. 

In this connection, while it appears that forwarders have been con- 
sidered as shippers, rather than common carriers, within the require- 
ments of the Interstate Commerce Act, as was held in 173 I. C. C. 
377, it was said in 8 M. C. C. 211, 223, as in amplification of “the 
essential nature of a forwarding company, such as applicant” that: 

* * * What applicant undertakes to do is to see to it that goods are 

earried from a point of origin to a point of destination, and to utilize for this 
purpose the services of carriers by rail, by water, or by motor vehicle, sep- 
urately or in combination, in whatever way will accomplish the purpose most 
economically and expeditiously. In this undertaking it is a common carrier 
under the common law, aS we have found. * * * 
If forwarders are properly to be regarded as common carriers at 
common law when undertaking to see that goods are carried from a 
point of origin to a point of destination, it is not apparent why 
the principles stated in the cases of the Astoria & Columbia River 
R. R. Co. v. United States, supra, and the Chicago, St. Paul, Minne- 
apolis, & Omaha Railway Company v. United States, supra, would 
not be applicable to so much of the charges of such common carrier 
as accrues for transportation over land-grant roads, if properly sub- 
ject to the conditions of the land-grant acts. In this connection 
there is for consideration, also, the following provision appearing in 
the act of June 7, 1924, 43 Stat. 486: 

* * * Provided, That hereafter payment shall be made at such rates as 
the Secretary of War shall deem just and reasonable and shall not exceed 50 
per centum of the full amount of compensation, computed on the basis of the 
tariff or lower special rates for like transportation performed for the public at 
large, for the transportation of property or troops of the United States over 
any railroad which under land-grant acts was aided in its construction by a 
grant of land on condition that said railroad shall be and remain a _ public 
highway for the use of the United States, and for which adjustment of com- 
pensation is required in accordance with decisions of the Supreme Court con- 
struing such land-grant acts, or over any railroad which was aided in its con- 
struction by a grant of land on condition that such railroad should be a post 
route and military road, subject to such regulations as Congress may impose 
restricting the charge for such Government transportation, and such payment 
shall be accepted as in full for all demands for such service. 

As to the matter of arriving at the amount of the land-grant car- 
rier’s earnings on shipments moved in forwarder service over land- 
grant railroads, it would appear that no difficulty in this respect 
would be presented since, in view of the fact that the forwarders take 
the status of shippers within the meaning of the Interstate Commerce 
Act, the amount payable by the forwarder to the common carrier for 
transportation in interstate commerce can be neither more nor less 
than that chargeable against other shippers except insofar as a devia- 


tion may be permitted or required by reason of the status of the 
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shipment as being Government property moving for Government, 
as distinguished from ordinary commercial, purposes. 

In view, therefore, of the pertinent statutory requirements appli- 
cable to charges for the transportation of Government property over 
land-grant roads, it does not appear that where, as apparently was the 
case in 27 Comp. Dec. 1043, the service of the forwarder was not 
requested by the Government and afforded no material or required 
service not available directly to the Government from the railroads 
concerned, the payment of full commercial charges, without deduc- 
tions as required otherwise by the land-grant statutes, would be 
authorized merely because the transportation concerned was obtained 
through the operation of a forwarder. 

There is for consideration, however, in connection with the present 
matter, the circumstance, as indicated in your submission, that by 
reason of the current acute demand upon available transportation 
facilities, the employment of forwarder services is imperative if the 
needs of the Government for immediate transportation of materials 
vital to the national defense are not to be frustrated through the 
delays that would be incident to their shipment without the inter- 
vention of such forwarders. In other words, it seems to be inferred 
that the transportation services available from other facilities, includ- 
ing the land-grant railroads, do not afford the expedition of movement 
requisite for the Government’s purposes and that, as a consequence, 
recourse to the service of forwarders is necessary. 

Where the Government has had occasion to require carriers to 
perform for it necessary services, not available to the public at large 
at regularly filed tariff rates, agreements with carriers to perform 
such services at agreed rates have been held to be valid. Thus, where 
carriers have been called upon to furnish special equipment in order 
to transport Government shipments, an agreement for the payment 
of special rates, stated as being “net cash and * * * not subject 
to any further land-grant or bond-aid deduction,” was upheld in 
Atchison, Topeka & Santa Fe Ry. Co. v. United States, 59 C. Cls. 275. 
Likewise, a special rate made available to and accepted by the Govern- 
ment as applying, without deduction for land grant, for transporta- 
tion of certain freight in passenger train or expedited train service 
was held in Yazoo & Mississippi Valley Railroad Company v. United 
States, 54 C. Cls. 165, as requiring payment at said rates rather than at 
other rates less land grant. Also in Mo. Pac. R. R. Co v. United 
States, 56 C. Cls. 341, it was held, quoting from the syllabus: 

Where the Government enters into a contract with a railroad company by which 
it secures special rates and other benefits not applicable to the general public, 


it is bound by its contract, notwithstanding there are published tariffs of said 
railroad in effect covering similar service. 
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If the Government, in consideration for a service not available at the 
lawfully filed tariff rates of the railroads, may contract with the rail- 
roads themselves to furnish such {ransportation at rates not subject 
to land grant, it would appear that an agreement with a forwarder 
to furnish at agreed rates not subject to land grant a service not avail- 
able at the railroad rates would be equally valid. It would seem, also, 
from matters stated in your submission, that opportunities for the 
furnishing of such special services on the part of forwarders probably 
would occur either in connection with the assembling of separate lots 
at origin, or in their distribution at destination, or in the expedition 
of movement not available otherwise than in forwarder service. 

Accordingly, you are informed that where it is administratively 
determined that the needs of the Government service require a han- 
dling by forwarders, in connection with transportation, that is not 
available at the published tariff rates of the railroads but is procurable 
from forwarders, an agreement with the forwarders to furnish such 
transportation service at other than land-grant rates would appear 
to be authorized; and where the record in connection with disburse- 
ments shows that payments for such special services are made pursu- 
ant to and in accordance with a contract for the application of agreed 
rates, this office will not be required to withhold credit for such pay- 
ments merely because such agreed rates were in excess of net land- 
grant rates applicable for service over land-grant railroads. 

Relative to your inquiry whether this office will approve the pay- 
ment of charges on the basis described in the proposed contract clause 
submitted with your letter, it is noted that said clause makes refer- 
ence to certain other clauses, the provisions of which are not shown, 
and, accordingly, your question cannot be answered more specifically 
‘ than as indicated in the above statement of the principles which will 
be controlling in the audit of the paid accounts by this office. In this 
connection, however, concerning the proposed provision for the pay- 
ment “in respect of any shipment handled by the forwarder for ac- 
count of the War Department, the lowest rate normally charged to 
and paid by commercial shippers for a similar shipment, * * * 
notwithstanding that such shipment moved, in whole or in part, over” 
a land-aided railroad or one agreeing to equalize therewith in the 
matter of charges, it is assumed that the contract will otherwise clearly 
show that such clause is to have application only to such shipments as 
may require and receive the special services afforded by the forwarder 
but not available from the land-grant or equalizing carriers at their 
tariff rates. . 
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° (B-24904) 


CERTIFYING AND DISBURSING OFFICERS—LIBRARY OF CONGRESS— 
LIABILITIES, RELIEF, ETC. 


The act of December 29, 1941, which establishes the responsibilities of certifying 
and disbursing officers in the executive branch of the Government, is not 
applicable to similar officers of the Library of Congress—an agency not 
in the executive branch of the Government—and the fixing of responsibility 
and bonding of certifying officers for the Library, under an administrative 
arrangement conforming substantially with the procedure provided for 
under the act, would not operate to make the disbursing officer for the Library 
responsible only to an extent comparable with the responsibility fixed by the 
act for disbursing officers in the executive branch of the Government. 

The fixing of responsibility and bonding of certifying officers of the Library of 
Congress—an agency not in the executive branch of the Government—under 
an administrative arrangement conforming substantially with the procedure 
provided for under the act of December 29, 1941, which establishes 
the responsibilities of certifying and disbursing officers in the executive 
branch of the Government, would not operate to authorize the General 
Accounting Office to grant the certifying officers of the Library the relief 
or right to advance decisions which is authorized by the act for such officers 
in the executive branch of the Government. 


Comptroller General Warren to the Librarian of Congress, May 5, 1942: 
I have considered your letter of March 28, 1942, as follows: 


Public Law No. 389, 77th Congress, 1st Session, approved December 29, 1941, 
entitled “An Act to fix the responsibilities of disbursing and certifying officers, 
and for other purposes” applies in general only to the executive department. 

The Librarian of Congress, however, under his general regulative authority 
(2 U. S. C. 136) has issued instructions fixing the responsibilities of certifying 
officers in the Library of Congress and will require bonds of such officers 
similarly to the requirements of this act. 

I enclose a copy of the form of bond which it is intended to use for this 
purpose. It will be seen that this form is identical with that prescribed by the 
Treasury in its Circular No. 680, February 16, 1942, with the exception that the 
inapplicable matter is struck out. 

Before proceeding in this matter I should be glad to have your advice on 
several points: 

1. Is the proposed form of bond adequate to the intended purpose in the view 
of the General Accounting Office? 

2. If the responsibiliites of certifying officers in the Library of Congress are 
fixed as proposed, and if these officers are bonded as proposed, will the Comp- 
troller General have authority to extend relief to such certifying officers in cases 
covered by the provisos in section 2 of the act? 

3. If the responsibilities of certifying officers in the Library of Congress are 
fixed as proposed and if these officers are bonded as proposed, it is presumed 
that the officer or officers disbursing appropriations for the Library of Congress 
will be held responsible only to an extent comparable with disbursing officers 
under the executive department in accordance with section 1 of the act, there 
being no statutory provision to the contrary (cf. 2 U. 8. C. 142a). 

4. If the responsibilities of certifying officers in the Library of Congress are 
fixed as proposed, and if these officers are bonded as proposed, it is requested 
that the Comptroller General accord them the right to apply for and obtain 
decisions on questions of law involved in payments of vouchers presented to 
them for certification, equally with certifying officers in the executive depart- 
ments as under section 8 of the act. 


The purpose of the act of December 29, 1941, 55 Stat. 875, was 
to set definite limits of responsibility for certifying and disbursing 
officers with respect to disbursements made under the executive branch 
of the Government. The need for the legislation arose because of the 
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uncertainty and confusion encountered in determining the liabilities 
of these two classes of officers because of the provisions of the act 
of August 23, 1912, 37 Stat. 375, as amended (31 U. S. C. 82), and 
of section 4 of Executive Order No. 6166, dated June 10, 1933. See, in 
this connection, the annual report of this office for the fiscal year 
ending June 30, 1940, chapter 3, pages 63 et seg. Both the act of 
1912 and the Executive Order of 1933 appear to be limited in their 
application to the executive branch of the Government; and since 
it is not understood that disbursing officers of that branch are involved 
in the disbursement of funds for the Library of Congress, and as 
that agency long has been recognized as not under. the executive 
branch of the Government (21 Comp. Dec. 66), the vexing problems 
of determining the liabilities of the two classes of officers under said 
act and Executive order did not exist with respect to such disburse- 
ments. Furthermore, the plain terms of the recent act of December 
29, 1941, limit its application to cases in which the disbursements are 
made by disbursing officers under the executive branch of the Govern- 
ment. 

The authority to prescribe rules and regulations for the govern- 
ment of the Library of Congress is vested in the Librarian by act 
of Congress, 29 Stat. 544 (2 U. S. C. 136), and if, in administering 
the affairs of the Library, it is deemed administratively advisable 
to follow substantially the same procedure as that provided by law 
for the executive branch of the Government, there would appear to 
be no legal objection thereto insofar as this office is concerned. And, 
if regulations are issued fixing the responsibilities of certain classes 
of officers or employees of the Library, such regulations would become 
part of the contract of employment of such persons, provided, of 
course, they do not contravene existing provisions of law. A-31814, 
May 7, 1931. It should be understood, however, that any responsibility 
or liability so imposed would arise by virtue of the administrative 
regulations rather than by reason of specific provisions of law and 
would be for enforcement accordingly. 

In this connection, it may be pointed out that neither the prescribing 
of such administrative regulations nor the bonding of certifying 
officers could operate to relieve the disbursing officer for the Library 
of any responsibility or liability under his bond—as would seem to 
be suggested by question 3 in your letter. The primary responsibility 
for the expenditure of, and proper accounting for, public funds is 
that of the disbursing officer to whom the funds are advanced and 
that responsibility cannot be shifted to another who may be willing 
to assume it and to execute a bond for that purpose unless such 
transfer of responsibility is specifically authorized by law. Insofar 
as concerns this office, such an assumption of liability on the part 
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of the certifying officer of the Library would have to be regarded 
merely as an administrative arrangement whereby the certifying 
officer would be required to make good certain losses for which the 
disbursing officer primarily is liable; but this office would look to 
the disbursing officer for adjustment of any differences in his ac- 
counts—any recovery from the certifying officer or his surety being a 
matter for administrative consideration. Such being the case, it may 
be well for you to consider whether the bonds of the certifying officers 
of the Library should not run to the disbursing officer as well as to 
the United States. 

In answer to your first question, it may be said that while the bond 
which you propose to require of certifying officers of the Library 
may impose liability upon them, the liability so imposed would have 
to be considered merely as an additional protection to the Government 
rather than as in substitution for, or in reduction of, the liability ° 
imposed by law upon the disbursing officer. This appears to answer 
question 3, also. 

Likewise, questions 2 and 4 must be answered in the negative. 
There would be no authority of law in this office to recognize a right 
in such certifying officers either to be considered for the relief pro- 
vided for under section 2 of the act of December 29, 1941, or to obtain 
advance decisions under section 3 of said act as said sections clearly 
are not applicable except where the disbursements are made by dis- 
bursing officers under the executive branch of the Government, and 
there is no other authority of law under which this office may 
recognize such right in certifying officers. 


(B-25551) 


LEAVES OF ABSENCE—SICK—ADVANCES—“WAR SERVICE” 
APPOINTEES 


Sick leave may be advanced to employees given “War Service” appointments 
for the duration of the war and 6 months thereafter pursuant to the 
Civil Service Regulations promulgated under Executive Order No. 9063 
to the same extent and upon the same basis as sick leave is authorized to 
be advanced to permanent employees, except that during a war service 
appointee’s trial period, which may be regarded as tantamount to a 
“limited appointment” within the meaning of section 6 of the Sick Leave 
Regulations, the sick leave advanced may not exceed the amount that 
would accumulate during such period. 


Comptroller General Warren to the Secretary of Navy, May 5, 1942: 
I have your letter of April 22, 1942, JAG:S: MFL: kg SO-8580, 


as follows. 


An inquiry has been received from one of the navy yards as to whether 
or not civilian employees appointed for the duration of the national defense 
program under HPxecutive Order No. 8564 of October 8, 1940, are entitled to 
advanced sick leave with pay, and if so, the limit of the amount that could 
be so advanced. 
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By the provisions of section 4 of the standard sick leave regulations pro- 
mulgated by Executive Order No. 8385 of March 29, 1940, temporary employees 
are not entitled to any advance sick leave. In decisions of the Comptroller 
General of August 1, 1936 (16 Comp. Gen. 105), and February 12, 1942 (21 
Comp. Gen. 706), it was held that a probationary employee is not entitled 
under the Sick Leave Act of March 14, 1936, and regulations issued pursuant 
thereto, to sick leave in excess of the amount that would accumulate to the end 
of the probationary period. 

As employees appointed under the War Service Regulations for the duration 
of the present war and for six months thereafter, under the provisions of 
Civil Service Commission Departmental Circular No. 323, do not appear to 
come within the category of either temporary or probationary employees, your 
decision is requested as to whether employees appointed under the War Service 
Regulations last mentioned may be advanced any sick leave, and if so, to what 
extent. 

By direction of the Secretary of the Navy. 


Sections 3 and 7 of the sick leave regulations of March 14, 1936, 
49 Stat. 1162, provide as follows: 


. Sec. 3. Administrative officers may advance thirty days sick leave with pay 
beyond accrued sick leave in cases of serious disability or ailments and when 
required by the exigencies of the situation. 


Sec. 7. The leave of absence herein provided for shall be administered under 
such regulations as the President may prescribe, so as to obtain, so fur as 
practicable, uniformity in the application of this act. 


The uniform sick leave regulations issued by the President (Execu- 
tive Order No. 8385, dated March 29, 1940) contained the following 
provision : 


Sec. 6. Sick leave shall not be advanced in an amount that would exceed 
the total that would accumulate during the period from the date of the advance 
to the termination of a limited appointment (not temporary in character) or 
one expiring on a specified date. 


Executive Order No. 9063, dated February 16, 1942, provides, in 
pertinent part, as follows: 


1. The United States Civil Service Commission is authorized to adopt and 
prescribe such special procedures and regulations as it may determine to be 
necessary in connection with the recruitment, placement, and changes in status 
of personnel for all departments, independent establishments, and other Federal 
Agencies, except positions in the field service of the Postal establishment. The 
procedures and regulations thus adopted and prescribed shall be binding with 
respect to all positions affected thereby which are subject to the provisions of 
the Civil Service Act and Rules. 

2. Persons appointed solely by reason of any special procedures adopted under 
authority of this order to positions subject to the provisions of the Civil Service 
Act and Rules shall not thereby acquire a classified (competitive) civil-service 
status but, in the discretion of the Civil Service Commission, may be retained 
for the duration of the war and for six months thereafter. 


United States Civil Service Commission Departmental Circular 
No. 323 constitutes the regulations and procedures for effecting war 
service appointments under Executive Order No. 9063, supra. Sec- 
tions 2 and 3 of “Regulation V,” appended to said circular, provide 
as follows: 

Sgorion 2, Status of appointees.—Persons appointed under these regulations 
will not thereby acquire a classified (competitive) civil-service status. Unless 


otherwise specifically limited such appointments may be for the duration of the 
present war and for six months thereafter. 
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Section 8. Trial period.—Except for persons appointed for a specific period 
of one year or less, the first six months of service shall be a trial period, 
satisfactory completion of which shall be considered part of the entrance 
examination. The Commission and the department or agency concerned muy 
by regulation fix a longer trial period for any specified positions. For posi- 
tions for which the probationary period under the civil service rules has been 
fixed by regulation at one year, the trial period under these regulations will 
also be one year. If and when after a full and fair trial the conduct or 
capacity of the trial appointee be not satisfactory to the appointing officer, the 
appointee may at any time thereafter during the trial period be so notified 
in writing and such notice shall terminate his service. 

The term “limited appointment,” as used in section, 6 of the sick 
leave regulations above quoted appears to cover an appointment 
the tenure of which may, with reasonable certainty, be measured in 
advance. While war service appointments issued pursuant to Ex- 
ecutive Order No. 9063 and the civil service regulations thereunder 
are “limited” in the sense that they are made “for the duration of 
the war and for 6 months thereafter,” there is no present means of 
definitely measuring the tenure of such appointments. Therefore, 
it may be concluded that war service appointments are not required 
to be classed as “limited appointments” within the meaning of section 
6 of the sick leave regulations. Compare decision of April 10, 1942, 
B-24902, 21 Comp. Gen. 924, wherein was discussed the status of war 
service appointments in respect of the application of the act of 
August 1, 1941, Public Law 200, 55 Stat. 613, providing for within- 
grade salary advancements. 

However, under section 3 of “Regulation V” of Civil Service Reg- 
ulations appended to Departmental Circular No. 323, the first 6 
months or one year, as the case may be, of a war service appoint- 
ment, constitutes a trial period and may be viewed as tantamount 
to a probationary or “limited appointment” within the meaning of 
section 6 of the sick leave regulations. See 16 Comp. Gen. 105; 21 
id. 766. Compare decision of April 21, 1942, B-24971. 

You are advised, therefore, that during the trial period sick leave 
may be advanced to employees serving under war service appoint- 
ments only in an amount that will not exceed the total that would 
accumulate during such period; but that, after the trial period shall 
have expired, sick leave may be advanced to employees serving under 
war service appointments to the same extent and upon the same basis 
as is authorized to be advanced to permanent employees. See section 
4 of the sick leave regulations. 


(B-24219) 


ENLISTMENT AND TRAVEL ALLOWANCES; PAY—TEMPORARILY 
PROMOTED NAVY ENLISTED MEN 


Navy enlisted men temporarily holding warrant or commissioned grades under 
authority of the act of July 24, 1941, while retaining their permanent status 
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may not be discharged and reenlisted in their permanent grades for the 
purpose of creating a right to enlistment and travel allowances; nor are 
they entitled to any allowances as for extension of enlistments. 

Where a Navy enlisted man is temporarily promoted under authority of the act 
of July 24, 1941, to a warrant or commissioned grade and subsequently 
receives a second such temporary promotion, the savings clause in section 
7 (a) of the act saves to him only the pay and allowances which would 
have accrued to him in the permanent status in the Regular Navy occupied 
at the time of the first temporary promotion, and not the pay and allowances 
which might have accrued in the temporary rank held under the first 
promotion. 


Assistant Comptroller General Elliott to the Secretary of the Navy, May 7, 1942: 


There has been considered your letter of February 27, 1942, with 
enclosures, as follows: 


There is enclosed herewith a letter from the Bureau of Navigation, dated 
January 27, 1942, with first endorsement of the Bureau of Supplies and Ac- 
counts, dated February 23, 1942, relative to the matter of pay and allowances 
authorized in the case of enlisted men holding temporary appointments as 
warrant and commissioned officers under the act of July 24, 1941 (Public Law 
188, 77th Congress). 

Your decision is requested on the specific questions presented in the enclosed 
correspondence, all of which arise in connection with the provisions of the cited 
act of July 24, 1941, as follows: 

(a) Upon reenlistment, is an enlisted man holding a temporary appointment 
as a warrant or commissioned officer entitled to reenlistment allowance as 
authorized for other enlisted men? 

(b) Upon such reenlistment, is he entitled to travel allowance from place of 
discharge to place of acceptance for enlistment as he would be were he not 
holding an appointment as a temporary officer? 

(c) To what allowances would he be entitled upon extension of enlistment? 

(d) Do the provisions of the savings clause appearing in the second proviso 
to section 7 (a) of the act of July 24, 1941 (Public Law 188, 77th Congress)— 

(1) Merely save to the enlisted man his enlisted pay and allowances as of 
the time of acceptance of the initial appointment, or 

(2) Does it save to him the pay and allowances of the temporary rank 
he may then be holding provided the pay and allowances of such temporary 
rank are higher than the pay and allowances of the temporary rank to which 
he may be promoted? 


The act of July 24, 1941, Public Law 188, 55 Stat. 603, 604, 605, 
provides in pertinent part: 


That except as otherwise specified herein the authority granted by this act 
shall be exercised only in time of war or national emergency determined by 
the President. 

Sec. 2. (a) As used in this act, the words “temporarily appointed” shall be 
interpreted to mean also “temporarily promoted” or “temporarily advanced in 
rank,” as the case may be. 

(b) The following personnel may be temporarily appointed to ranks or 
grades in the Regular Navy or Marine Corps, not above lieutenant in the Navy 
and captain in the Marine Corps: 

(1) Commissioned warrant officers of the Regular Navy and Marine Corps. 

(2) Warrant officers of the Regular Navy and Marine Corps. 

(3) First-class petty officers and above in the Regular Navy and platoon 
or staff sergeants and above in the Regular Marine Corps, including enlisted 
men of those grades on the retired list on active duty. 

(4) Bnlisted men of the Fleet Reserve and the Fleet Marine Corps Reserve 
on active duty in the grades herein specified for enlisted men of the Regular 
Navy or Marine Corps. 

Sec. 3. Officers on the active list of the Regular Navy or Marine Corps in 
commissioned ranks, including those appointed under the authority of section 
2 of this act, may be temporarily appointed to higher ranks or grades in the 
Regular Navy or Marine Corps, and the provisions of paragraph 9 of section 1 
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of the act approved June 10, 1922 (42 Stat. 626; U. S. C., title 37, sec. 2), 
shall be applicable to all officers eligible for consideration for appointment or 
advancement pursuant to the provisions of this act, not only during the existence 
of a state of war formally recognized by Congress, but also during a national 
emergency determined by the President. 
- * = e * + * 

Sec. 7. (a) The permanent, probationary, or acting appointments of those 
persons temporarily appointed in accordance with the provisions of this act 
shall not be vacated by reason of such temporary appointments, such persons 
shall not be prejudiced thereby in regard to promotion, advancement, or ap- 
pointment in accordance with laws relating to the Regular Navy or Marine 
Corps, and their rights, benefits, privileges, and gratuities shall not be lost or 
abridged in any respect whatever by their acceptance of commissions or warrants 
hereunder: Provided, That except as otherwise provided herein no person who 
shall accept a commission or warrant under sections 2 and 8 of this act shall, 
while serving thereunder, be entitled to pay or allowances except as provided 
by law for the position temporarily occupied: Provided further, That no person 
temporarily appointed under the authority of this act shall suffer any reduction 
in pay and allowances to which he would have been entitled had he not been 
so temporarily appointed. 

(b) Enlisted men shall, upon being initially appointed as provided by section 
2 of this act, be paid the sum of $250 as a uniform gratuity. 


* * * . * * * 

Sec. 10. Personnel appointed or advanced under the authority of this act 
may be continued in their temporary status during such period as the President 
may determine, but not longer than six months after the termination of war 
or national emergency. Upon the termination of their temporary status such 
personnel shall, unless otherwise coer herein, revert to their permanent 
grades, ranks, or ratings, * * 

The first clause of section 7 (a) provides for the saving of the 
status in the Regular Navy or Regular Marine Corps in the per- 
manent, probationary, or acting appointment held in the regular 
establishment, and it saves to such persons their right to promotion, 
advancement, or appointment “in accordance with laws relating to 
the Regular Navy or Marine Corps” and further that “their rights, 
benefits, privileges, and gratuities shall not be lost or abridged in 
any respect whatever by their acceptance of commissions or warrants” 
under the act. This last provision relates to the rights, benefits, 
privileges, and gratuities that might have accrued or which might 
thereafter accrue to them in their status in the Regular Navy or 
Regular Marine Corps under their permanent, probationary, or acting 
uppointments, but it does not authorize any money benefits to them 
under their permanent, probationary, or acting appointments in the 
Regular Navy or Marine Corps while holding a temporary appoint- 
ment as authorized in the act. This is made clear by the first proviso 
which denies to them any pay or allowances while serving under 
a temporary appointment except the pay and allowances provided 
by law for the position temporarily occupied. The secand proviso is 
a savings clause applying to the pay provisions in the first proviso, 
that is, the first proviso having fixed their pay and allowances under 
their temporary status, the second proviso is: 

* * * That no person temporarily appointed under the authority of this 


act shall suffer any reduction in pay and allowances to which he would have 
been entitled had he not been so temporarily appointed. 
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This last proviso of the section negatives any savings of pay or allow- 
ances in the first part of section 7 (a), otherwise, it would be merely 
a repetition. The permanent status with all its rights, benefits, privi- 
leges, and gratuities continues, except as to pay and allowances; and 
the pay and allowances accruing under the temporary appointment 
are subject to the savings clause in last proviso of the said section 
7 (a). Pay, or allowances payable in money, of any kind or character 
which might have accrued under the permanent status do not accrue 
to the person in excess of that provided for his temporary office except 
as such pay and allowances may fall within the savings clause in the 
said last proviso. If the person is entitled to promotion or advance- 
ment in due course, or to appointment after the stipulated legal period, 
applicable to his permanent status at the time of temporary appoint- 
ment he will be entitled to such promotion, advancement, or appoint- 
ment in the permanent service subject to all provisions of law for 
such promotion, advancement, or appointment, but his pay and allow- 
ances in his temporary status will be governed by the provisions made 
in the provisos of section 7 (a). 

Under ‘section 10, unless promoted, advanced, or appointed in 
accordance with the laws relating to the Regular Navy, enlisted men 
temporarily commissioned or warranted upon termination of the 
effective period of the act shall revert to their permanent grades or 
ratings. There is no law providing that enlisted men shall manda- 
torily be promoted, advanced, or appointed to any other enlisted grade, 
or warranted or commissioned. It appears clear from the language 
of sections 7 and 10 of the act that the period for which a man enlists 
in the permanent Navy is not terminated upon acceptance of a tem- 
_ porary commission or warrant nor during the occupancy of the tem- 
porary office. 

The act of December 13, 1941, Public Law 337, 55 Stat. 799, provides: 

That in time of war all enlistments in the Regular Navy, Marine Corps, and 
Coast Guard, and in the Reserve components thereof as applicable, may be ex- 
tended by the Secretary of the Navy for such additional time as he may deem 
necessary in the interest of national defense: Provided, That all men whose 
terms of enlistment are extended in accordance with the provisions of this act 
shall continue during such extensions to be subject in all respects to the laws 
and regulations for the government of the Navy: Provided further, That men 
detained in service in accordance with this act shall, unless they voluntarily 
extend their enlistments, be discharged not later than six months after the term- 
ination of the condition which originally authorized their detention. 

Sec. 2. In time of war that portion of section 1422 of the Revised Statutes 
(18 Stat. 484; 34 U. S. C. 201) which reads as follows: “All persons who shall 
be so detained beyond their terms of enlistment or who shall, after the termina- 
tion of their enlistment, voluntarily reenter to serve until the return to an Atlantic 
or Pacific port of the vessel to which they belong, and their regular discharge 
therefrom, shall receive for the time during which they are so detained, or shall 


so serve beyond their original terms of enlistment, an addition to one-fourth 
of their former pay :”, shall be suspended. 


AlNav 155-1941, dated December 15, 1941, provides: 
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Enlistments of men in Regular Navy, Marine Corps, and Coast Guard who do 
not voluntarily extend or reenlist and all enlistments of men in Reserve com- 
ponents thereof, are hereby extended in accordance with act approved Decem- 
ber 13, 1941, for a period not later than six months after termination of war. 
Men so detained not entitled to enlistment allowance. No change present law 
governing payment enlistment allowance men who voluntarily reenlist or extend 
enlistment in Regular Navy, Marine Corps, and Coast Guard. Provisions section 
1422 Revised Statutes suspended effective December 13, 1941. 

Obviously, to discharge an enlisted man who had been temporarily 
warranted or commissioned under the act would terminate his perma- 
nent status contrary to the plain terms of the law. The law contem- 
plates that he will continue in the permanent status occupied when 
temporarily warranted or commissioned and a discharge and reenlist- 
ment while a temporary officer for the sole purpose of attempting to 
create a right to allowances, when the statute specifically requires that 
the permanent status shall not be terminated, is wholly without author- 
ity of law. Under the terms of AlNav 155 the only election the man 
would have would be to accept the suggested payments or be held to 
service without the additional payments. Under the act of December 
13, 1941, Public Law 337, the Secretary of the Navy has determined 
that all enlistments shall be extended. He cannot provide that if the 
man voluntarily extends his enlistment or immediately reenlists he 
shall receive the allowances payable on discharge and reenlistment, 
but that if he does not voluntarily do so he shall be held to service under 
his current enlistment notwithstanding. 

Questions (a) and (b) are answered in the negative. 

Question (c) is governed by the answers to the preceding questions. 

As to question (d) the savings clause is only as to the pay and allow- 
ances “to which he would have been entitled had he not been so tem- 
porarily appointed,” that is, the pay and allowances which would have 
accrued to him in his permanent status in the Regular Navy or Regular 
Marine Corps. It would include the pay and allowances to which 
entitled in his permanent status at the time of temporary appointment 
and additional pay for length of service when and if an additional 
period of service authorized to be counted is completed. It would in- 
clude, also, any and all pay, and allowances payable in money, which 
would have accrued by virtue of his station and duty in the status 
occupied when first temporarily appointed. It does not include pay 
and allowances that might have accrued in a prior temporary status 
created under the act. 


(B-25114) 


RENTAL ALLOWANCE—VOLUNTARY OCCUPATION OF UNFINISHED 
AND INCOMPLETELY FURNISHED GOVERNMENT QUARTERS 


Navy officers without dependents who were not restricted by orders from living 
off of the premises of the naval ammunition depot where they were stationed 
but who, with permission of the officer in charge, voluntarily occupied un- 
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assigned quarters in an unfinished and incompletely furnished Government- 
owned building, are not entitled under the act of June 10, 1922, as amended, 
to rental allowance for any time during the period of such occupancy, the 
said act having been designed to authorize reimbursement to officers for 
expenses paid for private quarters when the Government is unable to furnish 
public quarters. 


Assistant Comptroller General Elliott to the Secretary of the Navy, May 7, 1942: 


There has been considered your letter dated April 7, 1942, request- 
ing decision whether Ensign Gordon F. Strobel, United States Navy, 
and certain other officers stationed at the United States Naval Am- 
munition Depot, Burns City, Indiana, occupying a Government build- 
ing under the circumstances disclosed in the correspondence attached 
thereto may be credited with rental allowance. One of the letters 
attached to your request is dated March 12, 1942, and signed by 
Lieutenant Commander L. R. Corbin (SC), United States Navy, the 
disbursing officer at the station, and is as follows: 


1. As suggested by the Secretary of the Navy in Reference (c), an advance 
decision is requested as to the right of Ensign Gordon F. Strobel to be credited 
with rental allowance. 

2. Ensign Strobel and seven other Ensigns have occupied two houses which 
were originally intended for married officers. He has not been formally assigned 
quarters, nor has he been prohibited by orders from living off the depot. The 
quarters are not entirely completed nor completely furnished. They are not 
intended for bachelor quarters. 

8. All married officers attached to this depot are occupying, with their depend- 
ents, quarters on the depot. None of these quarters are entirely completed nor 
completely furnished. The quarters have not been formally assigned. 

4. In case Ensign Strobel and other bachelor officers are entitled to rental 
allowance, decision is also requested as to the right of the married officers to the 
rental allowance for their dependents. 

5. Previous decisions of the Comptroller General which may cover similar 
cases are not available. No credits or payments have been made to any officer 
attached to this Depot on account of rental allowance for any period of time 
during which they or their dependents occupied quarters under the conditions 

stated above. 


Section 6 of the act of June 10, 1922, 42 Stat. 628, as amended 
by section 2 of the act of May 31, 1924, 43 Stat. 250, providing for 
payment of rental allowance was designed to authorize reimburse- 
ment to the officer for expenses paid by him for private quarters 
when the Government is unable to furnish public quarters. Such 
allowance is not a part of the officer’s “pay” for services rendered 
but is in lieu of public quarters in kind. Jones v. United States, 60 
Ct. Cls. 552. 

In the case of Byrne v. United States, 87 Ct. Cls. 241 (1938), the 
court said: 

* * * Commutation is for the purpose of compensating an officer for 
expenses incurred in providing private quarters for himself and his dependents 
when the Government fails to provide public quarters. On this theory only 


can recovery be had and, as it appears in this case that the officer has not 
been put to any expense, no right to reimbursement has been established. 


The above-quoted letter, as well as the other correspondence submit- 
ted, indicates that Ensign Strobel is an officer without dependents 
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and that he and seven other officers having the same status occupied 
voluntarily, presumably with permission, at least, of the officer in 
charge, a Government-owned building intended for married officers 
with dependents. It is stated that the officers were not restricted 
by orders from living off the station and that the quarters occupied 
by them were not entirely completed nor completely furnished. It 
is indicated also that the quarters were not formally assigned to the 
officers and apparently it is because of these facts that the question 
of whether rental allowance is payable arises. However, the fact 
that any or all of these conditions obtained is immaterial insofar as 
rental allowance is concerned. The situation described is almost 
identical with that considered in decision to you dated February 14, 
1942, B-23130. In that case bachelor officers without dependents on 
duty at Midway Island voluntarily occupied a Government building 
represented to be under construction and inadequately furnished 
and in connection with the question of rental allowance it was stated: 

* * * The statutory provision for rental allowance was designed to reim- 
burse officers who, by reason of the conditions under which they serve, are 
obliged to procure private quarters for themselves in lieu of the public quarters 


which would be furnished them if they were on duty at a place where public 
quarters could be assigned. 

The bachelor officers at Midway Island, having occupied public quarters vol- 
untarily, have not been required to incur any expense for quarters, and are not 
entitled to rental allowance for any part of the period in question. 


See also decision to you dated April 18, 1942, A-95642, A-44001, in 
which, after making reference to many of the cases pertinent to the 
question, it was held that officers without dependents who actually 
occupied quarters referred to as “bunk space” at the Marine Bar- 
racks, Quantico, Virginia, were not entitled to rental allowance. 

Accordingly, you are advised that officers without dependents who 
occupied a Government building at the United States Naval Ammu- 
nition Depot, Burns City, Indiana, under the conditions described 
above, are not entitled to rental allowance for any time during the 
period of such occupancy. 





(B-25407) 
TELEPHONES—PRIVATE RESIDENCES—MILITARY NECESSITY 


Where military necessity requires the installation of telephones for use for 
official purposes in quarters at a naval air station assigned as private resi- 
dences, the occupants of the living quarters to whom the telephones installed 
therein are available also for personal use must be charged under section 
7 of the act of August 23, 1912, prohibiting expenditure of public funds 
“for telephone service installed in any private residence or private apart- 
ment,” with the actual monthly rental incident to such telephones (includ- 
ing rental of instrument, dial terminal, and line mileage), but need not be 
charged with a pro rata share of the general expenses of maintaining the 
telephone system at the station. 4 Comp. Gen. 891, distinguished. 
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Comptroller General Warren to the Secretary of the Navy, May 7, 1942: 
I have your letter of April 14, 1942, as follows: 


There is transmitted herewith a copy of a letter from the Commandant, 
Seventh Naval District, file ND7/N28 (RSC-RBA-vw) Serial No., dated March 
10, 1942, requesting a ruling on the legality and the equity of the present 
practice of charging to Naval Officers at the Naval Air Station, Key West, 
Florida, whose quarters are equipped with telephones, their pro-rata share of 
the cost or rental of switchboards and other equipment necessarily installed 
for use in connection with naval operations at said Station. 

It appears that the usual or ordinary monthly rentals range from $2.30 to 
$2.90 per month, and that the Naval Officers’ at said Station or individual’s 
pro-rata share of costs of the other items mentioned in the preceding para- 
graph, calculated on the basis of recent rulings of your office, range from $1.49 
to $5.28 per month per holder of phone privileges, making the total cost thereof 
excessive for those having phone connections with little or no opportunity or 
necessity for personal use thereof. 

Particular attention is invited to the following comments of the Commandant: 

“* * * The charges are considered unduly high. They are excessive in 
comparison with analogous charges at other naval activities. They are ex- 
tremely high, considering the small amount of personal use made of the tele- 
phones. They represent, in the last analysis, a virtually compulsory payment 
by individuals for a service maintained in the public interest rather than for 
the benefit of the individual. 

“* * * ‘The high charges at this operating base in comparison with those 
made at naval activities of longer continuous commission result from the fact 
that the telephones at this base are not government-owned but are rented from 
the contractor. 

“* * * Military necessity and not private convenience dictates the service 
provided for official quarters at this base. The telephones installed were placed 
in the quarters without consulting the occupants, and the service was provided 
with the motive of making these officers available for immediate call outside 
of their working hours. It will be noted that the bills * * * show that 
extension telephones are installed in all quarters. These improve the individ- 
ual’s availability for call at any hour.” 

From the foregoing it is apparent that by order of and for the convenience 
of the Navy, and not the officers or individuals concerned, telephones are, in a 
great many instances, installed in their quarters for which they are obliged 
to pay the charges aforesaid. 

The facts involved herein are somewhat analogous to those which prompted 
the ruling contained in your decision (A-7856) dated April 27, 1925, (4 Comp. 
Gen. 891) wherein it was held that regardless of the provisions of the act of 
August 23, 1912 (37 Stat. 414; 31 U. 8S. C. 679), the cost of installation and 
maintenance of a telephone in the residence of the superintendent of a light- 
house on the lighthouse reservation at San Juan, Puerto Rico, should be borne 
by the Government. 

It is, therefore, requested that you advise the Navy Department whether 
the fact that military necessity, not private convenience, requires telephone 
service in the quarters of naval personnel at said isolated base, is not sufficient 
to permit the rental charges complained of to be borne by the Government 
without expectant refund from those in whose quarters the same is placed; 
furthermore, if the officers are to bear any part of said expense, whether it 
should not be limited to actual monthly rentals paid by the Government for 
use only of phones ordered installed by them. 


Section 7 of the act of August 23, 1912, 87 Stat. 414, provides as 
follows: 


That no money appropriated by this or any other act shall be expended for 
telephone service installed in any private residence or private apartment or 
for tolls or other charges for telephone service from private residences or pri- 
vate apartments, except for long-distance telephone tolls required strictly for 
the public business, and so shown by vouchers duly sworn to and approved by 
the head of the department, division, bureau, or office in which the official 
using such telephone or incurring the expense of such tolls shall be employed. 
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The language of this section is plain and comprehensive in pro- 
hibiting the payment from appropriated funds of any part of the 
expense of furnishing telephone service to a Government officer or 
employee in a private residence or quarters and has been so held in a 
long line of decisions. 19 Comp. Dec. 198; 22 id. 602; 4 Comp. Gen. 19; 
7 id. 651; 11 id. 87; id. 365; 15 id. 885; id. 963; 16 id. 59; 21 id. 239. 

The situation presented by your letter is somewhat similar to that 
upon which decision of this office dated January 11, 1939 (A-99355), 
was based. In that case a telephone had been installed in the private 
quarters of the officer in charge of the Naval Radio Station at Chelten- 
ham, Maryland, for which he was required to pay a pro rata share of 
the total cost of telephone service at that station. The officer had 
very little personal use of the telephone and in fact had requested its 
removal. However, it was considered by naval authorities not only 
desirable but essential that this officer be instantly available for com- 
munication purposes 24 hours a day. It was held in said decision 
that payment from appropriated funds for the service would be in 
contravention of section 7 of the act of August 23, 1912, supra. 

In the decision reported in 4 Comp. Gen. 891, to which you refer 
as being somewhat analogous to the present situation, the telephone 
had been installed in the residence of the Superintendent of Light- 
houses in Puerto Rico, but in a room of the building equipped and 
used only as an office wherein the public business of the administration 
of lighthouses was transacted at times when the regular office was 
closed. Consequently, that decision has no application to the instant 
case where it appears that the telephones are located in the living 
quarters of the officers and are available for personal, as well as 
official, use. 

It may be, as set forth in the submission, that military necessity 
requires that there be some means of communication whereby officers 
stationed at the Naval Air Station at Key West, Fla., may be called 
to duty at all times. However, so far as telephone service is concerned, 
the above-quoted prohibition is mandatory and leaves no room for 
the exercise of discretion on the part of the accounting officers of the 
Government with reference to the matter. Hence, neither military 
necessity nor the fact that the Government and not the officer is 
responsible for the existence of the telephones in the quarters may be 
considered sufficient to permit payment of the cost of the telephone 
service from appropriated funds. Compare B-24823, April 3, 1942, 
21 Comp. Gen. 905. 

Where private telephones are connected to a system used for the 
official business of the base or station, the general rule has been for 


the users of such private telephones to bear a pro rata share of the 
470850™—42—-65 
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entire cost of the system at such places. See 16 Comp. Gen. 59; 18 éd. 
502. The reason for such rule being that under the provisions of the 
act of 1912 the Government is precluded from bearing any extra ex- 
pense by reason of the fact that telephone service is furnished for 
private purposes, and there appeared no other means of ascertaining 
the amount of such extra expense. 

In the matter here presented it is understood from what is set forth 
in the submission and the enclosures transmitted therewith, that all 
telephones at the Naval Air Station at Key West, whether installed 
in quarters used for offices, shops, etc., or in living quarters, are in- 
stalled and used for official purposes. Hence, the users of the private 
quarters in which such telephones are installed need be charged with 
only such costs as result directly from such installations. 

Accordingly, in specific answer to the question presented, I have 
to advise that while the provisions of section 7 of the act of August 
23, 1912, require that the persons in whose living quarters the tele- 
phones are installed be charged with the actual monthly rentals paid 
by the Government for the telephones (including the rental of instru- 
ment, dial terminal and line mileage), in view of the circumstances 
which are represented to exist at the Naval Air Station at Key West. 
such persons need not be charged with a pro rata share of the cost 
of the general expenses of maintaining the telephone system at that 
station. 


(B-25559) 
SET-OFF—RETIREMENT DEDUCTIONS AND ANNUITIES—IN GENERAL 


Retirement deductions which are made from an employee’s salary on and after 
the date of the act of January 24, 1942, amending the Civil Service Retire- 
ment Act, and which, upon separation of the employee from the service, are 
required to remain in the retirement fund as a basis for future annuity 
payments if the employee has had 5 or more years of service, are not avail- 
able after separation for set-off against an indebtedness to the Government, 
but if the employee dies prior to becoming eligible for an annuity, any 
amount to his credit in the retirement fund otherwise payable to his estate 
is available for set-off purposes. 

Retirement deductions made prior to January 24, 1942, from the salary of an 
employee within the purview of section 5 of the act of January 24, 1942, 
amending the Civil Service Retirement Act to provide in effect that retire- 
ment deductions made prior to January 24, 1942—as distinguished from 
those made on and after such date where the employee has had 5 or more 
years of service—shall be subject to withdrawal at his election upon separa- 
tion from the service, are available for set-off against an indebtedness to 
the Government if and when the employee makes claim for refund thereof. 

Annuity payments due a former employee pursuant to section 5 of the act of 
January 24, 1942, providing for annuity benefits at a certain age to former 
employees who have been separated from the service after serving 5 or more 
years, are available as q set-off against an indebtedness to the Government, 
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Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, May 8, 1942: 


I have your letter of April 22, 1942, as follows: 


The Commission has before it a question involving interpretation of section 
5 (a), act of January 24, 1942 (Public No. 411). 

This section amends section 7, act of May 29, 1930, by vesting title to annuity, 
upon attaining age 62, in an officer or employee who is separated from service 
after serving five years or more. If such separation is involuntary not by removal 
for cause on charges of misconduct or delinquency, the employee may elect at age 
55 (or at date of separation if subsequent to that age) an annuity equal to the 
present worth of an annuity beginning at age 62. Upon any such separation, 
the individual account of the employee is retained in the retirement fund and 
draws interest at 3% compounded annually until beginning date of annuity, 
unless he elects to receive refund covering his service up to and including Janu- 
ary 23, 1942. 

Decisions by your office have been uniform in holding that a sum otherwise 
due from the retirement fund in the case of an employee separated under con- 
ditions entitling him to refund could be diverted to satisfy a Government claim 
even though the individual did not himself file application therefor, or that a 
person eligible for annuity would be required to reimburse the United States 
from his annuity payments. ‘The law then in effect, however, accorded no 
annuitable rights to persons separated after serving only five years except in 
cases of total disability for useful and efficient service. 

Your decision is, therefore, respectfully requested whether an employee sep- 
arated under conditions outlined in the second paragraph above, who leaves 
his money in the retirement fund for future annuitable purposes is subject to 
having his account diverted to satisfy a bona fide Government indebtedness, 
or whether the department involved must wait to recover the indebtedness from 
the annuity payments when due (or for the lump sum payable to the estate 
if the former employee dies in the meantime). 


Section 5 of the act of January 24, 1942, Public Law 411, 56 Stat. 16, 
provides, in pertinent part, as follows: 


Sec. 5. Section 7 of the said Act of May 29, 1930, as amended, is hereby repealed, 
and in lieu thereof the following is substituted : 

“(a) Should any officer or employee to whom this act applies, after having 
served for a total period of not less than five years and before becoming eligible 
for retirement become separated from the service, such officer or employee shall 
be paid a deferred annuity beginning at the age of sixty-two years, computed as 
provided in clauses (1) and (2) of section 4 (a) of this act: Provided, That any 
such person involuntarily separated from the service not by removal] for cause 
on charges of misconduct or delinquency may elect to receive an immediate 
annuity beginning at the age of fifty-five or at the date of separation from the 
service if subsequent to that age having a value equal to the present worth of a 
deferred annuity beginning at the age of sixty-two years, or at age of separation 
if subsequent to age sixty-two, computed as provided in section 4 of this act; 
Provided further, That nothing in this act shall be so construed as to prohibit 
the refund of deductions, deposits, or redeposits made prior to the effective date 
of this act with interest thereon, or of any voluntary contributions made under 
the provisions of section 10 of this act, with interest: And provided further, That 
all moneys, except voluntary contributions, so refunded an officer or employee 
must be redeposited with interest before such officer or employee may derive any 
annuity benefits based on the service covered by the refund.” 


As stated in the third paragraph of your letter, it is the settled rule 
that (1) the amount to the credit of a former employee in the retire- 
ment fund, or (2) the amount of his retirement annuity installments 
may be applied in liquidation of his indebtedness to the United States 
(4 Comp. Gen. 521; 9 id. 465; 10 id. 225; 11 id. 363; 16 d. 161; id. 1017; 


1002 DECISIONS OF THE COMPTROLLER GENERAL 


id. 1101; 17 id. 891; id. 518 ; 19 td. 88; id. 721; O'Leary v. United States, 
82 C. Cls. 305; Boerner v. United States, 30 Fed. Supp. 635; affirmed on 
appeal, 117 F. (2d) 387; United States v. United States Fidelity & 
Guaranty Company, 35 Fed. Supp. 959), also, that if the amount to the 
credit of an employee in the retirement fund be due and payable to a 
former employee, no application for refund is necessary to authorize 
the United States to apply such amount in liquidation of the indebted- 
ness to the United States (16 Comp. Gen. 962). However, it has been 
held that the amount in the retirement fund to the credit of an em- 
ployee may not be used for the purpose of offset so long as he remains 
in the service. 19 Comp. Gen. 705, 708; decision dated June 11, 1941, 
B-16420, to you; and decision dated August 9, 1937, A-87351. See, 
also, United States v. United States Fidelity and Guaranty Company, 
supra, in which it was stated at page 962: 

* * * Furthermore, it can well be questioned whether the United States could, 
for any obligation owing to it, attach the retirement fund credit of one of its 
employees who was continuing in its employment. But, when an employee has 
been dismissed, and the portion contributed by him is payable to him, I am 
decided that a different rule governs, that the United States can withhold an 
amount equal to the arrearage. There then remained no bar to the application 
of this amount to the indebtedness of Hamilton to the United States. * * * 

Under the provisions of section 7 of the retirement act, as amended 
by section 5 of the act of January 24, 1942, supra, an employee who has 
served a total period of 5 years or more and is separated from the 
service after the date of the act may not withdraw from the retirement 
fund the amount deducted from his salary, for retirement purposes, 
on and after the date of the act; and he may elect to leave in the 
retirement fund the amount which was deducted for retirement pur- 
poses prior to the date of the act, said amount, together with the 
amount deducted on or after the date of the act, to remain available 
as the basis for an annuity at the age of 62 years. In line with the 
decisions hereinbefore cited—which are to the effect that the amount 
to the credit of an employee in the retirement fund is not available for 
set-off to liquidate an indebtedness of the employee to the United 
States while the employee remains in the service—it is concluded that 
the portion of the individual account in the retirement fund to the 
credit of a former employee as a result of retirement deductions made 
on and after January 24, 1942, is not available for set-off; and that 
the portion of his individual account in the retirement fund as a result 
of retirement deductions made prior to January 24, 1942, is available 
for set-off only in the event the former employee elects to receive refund 
and makes claim for the amount thereof. However, annuity payments 
if and when due will be available for set-off. Also, if the former 
employee dies prior to becoming eligible for an annuity, any amount 
in the retirement fund otherwise payable to his estate will be available 
for set-off. 
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When a debt is reported to the Civil Service Commission in a case 
of the class herein discussed a caveat should be placed against the 
individual account of the employee in the retirement fund with a view 
to collection in accordance with the rules herein stated. 


(B-25560) 


SET-OFF—RETIREMENT DEDUCTIONS—UNSUPPORTED SUSPICION OF 
THEFT OF GOVERNMENT FUNDS 


An administrative finding based solely upon suspicion that a former postal 
employee was responsible for shortages in the accounts of other employees 
because he had previously been found guilty of theft of Government 
funds in his own custody and had had access to the funds in the custody 
of the other employees does not established a prima facie case against the 
former employee such as would justify setting off the amount of the 
shortages against the amount to his credit in the retirement fund. 19 
Comp. Gen. 88, distinguished. ; 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, May 8, 1942: 


Reference is made to your letter of February 12, 1942 (file R-488412 
Ret: WJ: DO), as follows: 


This office is in receipt of a retirement record account (Form 2806) in the 
case of Roy F. Daentl, former clerk, Post Office Department, Madison, Wis- 
consin. The total amount of deductions is $1,829.93. 

A letter has been received from the Post Office Department relative to 
the shortage in fixed stamp credits amounting to $109.22. 

Mr. Daentl has been fully advised of the claim filed against him and has 
protested the proposed set-off of $109.22 in liquidation of his indebtedness. 

All correspondence pertaining to this claim is forwarded herewith for verifi- 
eation and issuance of instructions. 

It will be appreciated if you will return the inclosed correspondence with 
your reply, which this office would like to have in duplicate. 

In letter of November 5, 1941 (43657-M), to you, the chief post office inspector 
reported as follows: 

Reference is made to your letter of June 27, 1941, (WJ: etc.) concerning the 
retirement money due Roy F. Daentl, former clerk, Madison, Wisconsin. 

An inspection of the East Side Station of the Madison, Wisconsin, post office 
on June 17, 1941, disclosed a shortage of $142.25 in the fixed stamp credit of 
Daentl, He executed an affidavit admitting the embezzlement of funds and 
explained how he was able to cover the shortages. He stated that when his 
credit was checked he exhibited a requisition for the approximate amount 
of the shortage and after his cash had been counted he removed that amount 
in cash and made a requisition to the main post office by the next registered 
dispatch. He used this method each time his credit was checked by a super- 
visor. The shortage was made good. 

Previous shortages had been occurring in the fixed stamp credits of other 
employees of the East Side Station. One clerk had replaced shortages of $22.70 
and another $156.52. It was disclosed that these employees sometimes left their 
drawers unlocked during short absences and it is believed that Daentl, in view 
of the nature of his assignments, had opportunity to steal funds therefrom 
without detection whenever he was so disposed. Affidavits have been made 
by the two employees that they sustained shortages in their fixed stamp credits 
totaling $179.22. Since Daentl is an admitted thief, little credence can be 
placed in his denial of responsibility for these shortages. 

The Third Assistant Postmaster General, Division of Stamps, has held adminis- 
tratively that Daentl is accountable for $109.22 of the shortages, which is estab- 
lished by records on file in the post office, the balance of $70.00 being disregarded 
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because no records of loss can be produced. He has instructed the postmaster 
at Madison to set aside $109.22 as a special trust fund pending set-off of this 
amount from Daentl’s retirement money. 

It will be appreciated if you will have $109.22 due Daentl deposited in the 
Treasury to the credit of the postal account of Walter J. Hyland, postmaster, 
Madison, Wisconsin. Kindly advise this bureau of the action taken. 

The balance due Daentl may be released insofar as this bureau is concerned. 
Daentl’s last known address is 2421 Willard Avenue, Madison, Wisconsin. 

A copy of this letter and pertinent reports and papers have been referred to 
the General Accounting Office, Postal Accounts Division. 


In letter of October 24, 1941, from the Third Assistant Postmaster 
General to the chief post office inspector, wherein the evidence in the 


case submitted by the inspector was administratively analyzed, it was 
stated : 


The receipt is acknowledged of your letter of October 18, transmitting a copy 
of the report of Inspector M. G. Eberlein, in case of above number and accom- 
panying papers, relating to the responsibility of Roy F. Daentl, former clerk 
in the Madison, Wisconsin, post office, for shortages in the stamp credits of 
other clerks in that office. 

A careful review has been made of the evidence submitted in this case and, 
while there is no actual proof that the shortages in the credits of Clerks Edward 
W. Dowdle and Alfred J. Lund are chargeable to depredations on the part of 
former Clerk Daentl, the latter’s dishonesty has been established by reason of the 
known misappropriation of funds in his own credit. It has also been disclosed 
that this former employee, by reason of the nature of his assignments, was 
in a position to steal without detection from the other credits had he been so 
disposed. 

The shortages supposedly attributable to former Clerk Daentl are stated in 
the report as follows: 


Date Clerk Edward W. Dowdle 


October 30, 1939 
May 29, 1941 


In consideration of the various facts presented in this case, this office concurs 
in the views expressed by the inspector to the effect that justification exists for 
the reimbursement of the above employees, who have made good the shortages 
from personal funds, from retirement funds now due former employee Daentl, so 
far as the prior existence of such shortages is definitely established by records 
on file in the post office. As no such records can, it is understood, be produced 
in connection with the alleged shortages of $40.00 and $30.00, respectively, in 
the credit of Clerk Dowdle, due apparently to lax post office methods, it is 
the opinion of this office that these amounts should be disregarded in the final 
settlement. 

It is recommended, therefore, that steps be taken to file claim against the 
retirement fund of former Clerk Daentl of the Madison, Wisconsin, post office, in 
the amount of $109.22 for reimbursement purposes on the above basis. 

Attached hereto is copy of letter of this date to the Postmaster, Madison, 
Wisconsin, directing the withdrawal of $109.22 from current post office receipts 
to be held in a special trust fund pending the outcome of the action being 
taken to obtain a like set-off from the retirement fund of former employee 
Daentl. 


Under date of February 6, 1942, the former employee, Roy F. 
Daentl, advised the Civi! Service Commission as follows: 
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Replying to your letter of January 19th, 1942, as filed in R~488412, 
Ret: WJ: DG. 

I am amazed at the suggestion that there be deducted from my retirement 
fund account the amount of $109.22 under the claim of alleged “indebtedness to 
the Government.” There is positively no such indebtedness on my part to the 
Government. I am aware of the fact that shortages were found in the fixed 
credits of both Clerks Dowdle and Lund of the East Side Station, Madison. 
Apparently Inspector M. G. Eberlein is seeking to assist these clerks in trying 
to get me to make up their shortages. This I positively refuse to do because 
I have had nothing to do with the shortages of which they are guilty. If such 
a deduction as you suggest should be made from my account, how can such 
an act of dishonesty by officials of the Government be excused? 

It is true that under the pressure of constant illness among the members 
of my family a shortage was found by the inspector in the fixed credits in my 
own account at the station. For this failure on my part I am deeply sorry 
and have paid dearly. When my case was settled in court not one word was 
said about charging me with the shortages found in other clerks’ accounts. 
Why not? They know there is no evidence of my guilt in their affairs. And 
now that my case was closed they resort to the trickery of trying to deduct 
their shortages from my account at your office. What kind of conduct is that? 

I therefore appeal to your sense of justice to use the powers of your office 
to see that this request be cancelled. I will welcome an impartial investigation 
of the whole matter. Would it not be possible for your commission to send or 
appoint an impartial investigator to examine all the facts in this case before 
further action is taken? No application is being filed by me for return of my 
retirement fund account inasmuch as I am seeking reinstatement into the postal 
service to which I have given most of my life. Awaiting your reply, 


In decision of July 21, 1939, to you, 19 Comp. Gen. 88, it was held 
as follows (quoting from the syllabus) : 

Where the administrative office has reported the facts in connection with 
depredations on the mails together with a finding that a former postal employee 
is responsible for the loss sustained by the Government, a prima facie case is 
established which may not be overcome by the former employee’s mere cate- 
gorical denial with no evidence in support thereof, and the amount found due 
the United States may be set off against an amount otherwise due the former 
employee from the retirement fund, 

While the rule stated in the above-quoted decision has been applied 
consistently to cases involving substantially identical facts, there is 
for noting here that the administrative finding of Daentl’s responsi- 
bility for the shortage in two other employees’ accounts is based solely 
upon suspicion, and rests upon Daentl’s having been proven to have 
been dishonest in respect of his own accounts. No evidence has been 
disclosed in any way connecting Daentl with the shortages in the two 
other employees’ accounts, which shortages heretofore have been made 
good by them thus having the effect of rendering the Government 
whole in the matter. Neither the fact that Daentl was found guilty 
of theft of money from Government funds in his own custody, nor 
the fact that he could have stolen funds in the custody of other 
employees if he had been so disposed, may be accepted by this office 
as sufficient to conclude that the Post Office Department has estab- 
lished a prima facie case against Daentl under the rule stated in the 
quoted decision. See 7 Comp. Gen. 593; 18 id. 524. In the case 
considered in the decision of July 21, 1939, 19 Comp. Gen. 88, the 
syllabus of which is quoted above, as well as in other cases considered 
by this office and by the courts where it has been held that the retire- 
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ment fund of ‘a former employee was available as a set-off, there was 
some direct evidence of guilt or sufficient facts to make out a prima 
facie case against the debtor in respect of losses sustained by the 
Government which were, or were presumed to have been, due to his 
fault or negligence. Under these decisions mere suspicion that a 
person previously found guilty of theft of Government funds in 
his own custody may not be accepted as establishing a prima facie 
case that he also stole funds in the custody of other employees. See 
O’Leary v. United States, 82 Ct. Cls. 305, and Boerner v. United 
States, 30 Fed. Supp. 635; affirmed on appeal 117 Fed. (2d) 387. 

Therefore, on the basis of the present record, it is concluded that 
the Post Office Department has no valid claim against the amount in 
the retirement fund to the credit of Roy F. Daentl, which amount he 
is not claiming at this time. 

As requested, the correspondence enclosed with your letter is re- 
turned and there is enclosed an extra copy of this decision. 


(B-25112) 


TRANSPORTATION—DEPENDENTS OF NAVY PERSONNEL—LOCATION 
OF DEPENDENTS ON RECEIPT OF CHANGE OF STATION ORDERS 


While ordinarily claims by Navy personnel for the commercial cost of trans- 
portation of dependents incident to a change of station are required to be 
supported by a showing as to the location of the dependents at the time 
the officer or man received the change of station orders, where the de- 
pendents were at the old station when change of station orders were 
issued, the cost of their travel performed after that date from the old 
to the new station is payable without any showing as to where they were 
when the orders were received. 19 Comp. Gen. 102, modified. 


Assistant Comptroller General Elliott to the Secretary of the Navy, May 9, 1942: 


There has been received your letter of April 3, 1942, with en- 
closures, transmitting the claim of Captain Walden L. Ainsworth, 
United States Navy, for the commercial cost of transportation of 
his dependent (wife) in connection with her travel from Norfolk, 
Va., to San Francisco, Calif., February 12 to 16, 1942, on change of 
the home yard of the vessel to which he is attached made under 
orders of February 11, 1942, and requesting a decision as to whether 
the said claim legally may be paid. 

It appears that the home yard of the vessel was formerly Norfolk 
and was changed to Puget Sound by orders of February 11, 1942; 
that the dependent commenced travel from Norfolk on February 12, 
1942; that the vessel was then on the West coast and that the order 
changing the home yard was not received on board until February 
17, after the arrival of the dependent on the West coast. Whether 
either the officer or his dependent had information of the change 
prior to receipt of the orders on board is not indicated. 
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The decision of July 25, 1939, 19 Comp. Gen. 102, held that: 


* * * Since the measure of the monetary allowance authorized in lieu 
of transportation in kind of dependents is controlled by where the dependents 
are when orders of change of station are received, evidence of the location 
of the dependents at such time is material to a proper determination of the 
amount due the officer or man for their transportation. 

The rule thus stated is obviously correct and is required by the 
terms of the statutes relating to transportation of dependents, but 
where it is shown that the dependents were at the old station when 
the orders were issued and thereafter traveled to the place which 
became his new station, such information is not necessary as the 
measure of allowance in such a case is apparent, and when the officer 
received notice of the change would not modify the measure. As 
commanding officer of the vessel, Captain Ainsworth has certified, 
under date of March 14, 1942, that on February 11, 1942, he was 
attached to the vessel in the capacity of commanding officer and that 
his wife left Norfolk, Va., February 12, 1942, and arrived at San 
Francisco, Calif., February 16, 1942. Her travel from the East 
coast to the West coast of the United States was performed after 
the issuance of the orders for a change in the home yard of the 
vessel to which the officer is attached. 

However, for the reasons stated in 19 Comp. Gen. 102, in connec- 
tion with any claim for transportation of dependents involving a 
change of station there should be a showing as to the location of the 
dependents at the time the change of station orders were received 
by the officer or man, unless, as in this case, it can be shown the de- 
pendents were at the old station when the orders were issued. 

The voucher in favor of Captain Ainsworth is returned herewith 
and payment thereon is authorized if otherwise correct. 


(B-25719) 


OFFICERS AND EMPLOYEES ON MILITARY DUTY—AUTOMATIC PRO- 
MOTIONS; RECORDATION OF CIVILIAN STATUS CHANGES; ETC. 


A civilian employee on active military duty who becomes entitled to a withia- 
grade salary advancement under the act of August 1, 1941, Public Law 
200, at the beginning of a quarter occurring within a period for which he 
is paid, concurrently with military pay, civilian compensation for accumu- 
lated and current accrued annual leave granted pursuant to the act of 
August 1, 1941, Public Law 202, as amended, is entitled to be paid at the 
increased salary rate during such period of annual leave from the effective 
date of the salary advancement. 

There is no legal or accounting objection to the administrative recording of 
changes in the status of employees on military duty who, when restored 
to their civilian positions, under existing law will be entitled to the benefit 
of any reallocation of their positions, and who, under Executive Order No. 
8882, saving to them “without loss of seniority” the right to within-grade 
salary advancements authorized by the act of August 1, 1941, will be en- 
titled to any automatic promotions that would have accrued to them 
during their absence had they remained in civilian service. 20 Comp. Gen. 
789, amplified. 
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Comptroller General Warren to the Postmaster General, May 11, 1942: 
I have your letter of April 28, 1942, as follows: 


In the ruling of your office dated May 20, 1941 (20 C. G. 789), it was stated: 

“* * * no administrative action making adjustments in grade and salary 
rate of postal employees should be taken during the absence of the employees 
on military duty, the benefits of the Selective Training and Service Act and 
Public Resolution of August 27, 1940, being available only upon restoration to 
civilian positions. However, upon restoration to their civilian positions under 
the terms and conditions of said statutes, regular postal employees may be 
advanced to the grade and salary rate to which they would have been ad- 
vanced had their military service been in the postal service in accordance with 
existing laws and regulations.” 

If this ruling is strictly followed in all instances, situations will arise 
whereby employees will be deprived of benefits which they would not have 
lost otherwise. For example, a post office inspector was entitled under the 
provisions of the act of August 1, 1941, Public Law No. 200, 77th Congress, to 
a within-grade promotion effective April 1, 1942. However, he entered the 
military service on March 27, 1942, and because of the ruling cited the within- 
grade promotion was withheld. At the time this inspector entered the military 
service he had 19 days of accumulated and accrued annual leave to his credit 
and made application for payment thereof. He will, therefore, be in a pay 
status from March 27 to April 15, 1942. By reason of the withholding of the 
within-grade promotion due April 1, he will receive compensation at a lower rate 
from April 1 to 15, than that to which he is entitled under Public Law No. 200. 

It seems clear from the wording of the Selective Training and Service 
Act and Public Resolution of August 27, 1940, and various interpretations 
thereof, that it was the intent of Congress that no employee should be penal- 
ized by his military service. It is assumed, therefore, that in such instances 
employees should receive promotions to which they are entitled despite the 
fact that they are in the military service rather than civilian employment. Is 
this assumption correct? 

The ruling cited above was made principally in connection with the automatic 
promotion law by which the compensation of regular Postal Service employees 
is governed and which promotions are contingent upon length of service. In 
such cases there is no particular difficulty in maintaining records by which an 
employee’s status may be determined upon his return to civilian employment. 
The compensation of employees within the purview of the Classification Act 
of 1923, as amended, however, depends upon the position which they occupy, 
as well as length of service and other requirements. To defer reallocations 
under the Classification Act, or promotions under Public Law 200, makes it 
very difficult in many instances to maintain records which will insure an 
employee’s reemployment rights upon return to civilian employment. 

For example, a number of post office inspectors now on active military service 
are the first eligibles for reassignment to positions involving territories other 
than the ones they occupied at the time of entering military service and these 
positions have been allocated to higher classification grades. If one of these 
soldiers is selected for assignment to a position in the higher classification 
grade, his reemployment rights at the higher salary become so clearly recorded 
that no question can arise upon his return. At the same time, some other 
person can be promoted to the assignment for the duration of the military 
service, and by recording this limitation in the promotion order and on the 
classification sheet no misunderstanding can well be asserted later as to the 
permanency of the promotion. Unless the promotion of the soldier can be 
officially recorded by customary journal entry and classification sheet, the promo- 
tion of the second choice will appear on the records to be a permanent promo- 
tion and the establishment of the reemployment right of the soldier in the 
higher grade on his return will be difficult, if not impractical. The same 
difficulty exists in preserving a proper record of the advancement of other 
persons involved in consequential grade advances resulting from filling the 
first vacancy. 

In a ruling of your office dated October 27, 1941 (21 ©. G. 869), it was 
stated : 

“An employee who is on leave of absence without pay October 1, 1941, 
should be given the periodic increase in compensation for record purposes— 
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payment to be made if and when he returns to a pay status—provided all 
other requirements for such increase are met.” 

Since reallocations and other promotions made merely for record purposes 
would result in no expenditures from appropriations until such time as em- 
ployees comply with the requirements for reemployment specified by the Selec- 
tive Training and Service Act and Public Resolution of August 27, 1940, it is 
believed that in the discretion of the head of a department such reallocations 
and promotions for record purposes should be permitted. 

It will be appreciated if you will advise me as soon as practicable whether 
there is any legal or accounting objection to such a procedure. 

Decisions of this office have held that it is within administrative 
discretion either to separate employees from their civilian positions 
or to furlough them without pay during absence while in the military 
or naval service. 20 Comp. Gen. 167; 21 id. 403. It is understood 
from your letter, supra, that the Post Office Department has elected 
to furlough employees without pay, rather than to separate them 
from the service. 

The decision of May 20, 1941, 20 Comp. Gen. 789, a portion of 
which is quoted in the first paragraph of your letter, held that regular 
employees of the Postal Service were entitled upon restoration to 
their civilian positions to be advanced to the grade and salary rate 
to which they would have been advanced had their military service 
been in the Postal Service in accordance with existing laws and 
regulations. The decision was rendered prior to the act of August 
i, 1941, Public Law 202, 55 Stat. 616—since amended by the act of 
April 7, 1942, Public Law 517, 56 Stat. 200—authorizing the payment 
for accumulated or current accrued annual leave concurrently with the 
receipt of military pay and prior, also, to the act of August 1, 1941, Pub- 
lic Law No. 200, 55 Stat. 613, authorizing within-grade salary advance- 
ments to employees occupying permanent positions within the scope 
of the Classification Act. Said decision dealt primarily with the mat- 
ter as stated in the first part of paragraph 4 of your letter and was 
not intended as holding that the Post Office Department could not 
keep a record of changes in status of employees based on seniority 
or longevity during their absence while in the military service, section 
8 of the Selective Training and Service Act, approved September 16, 
1940, 54 Stat. 890, authorizing restoration “without loss of seniority.” 

Referring to the second and third paragraphs of your letter, an 
employee who became entitled to a within-grade salary advancement 
at the beginning of a quarter occurring within the period of annual 
leave granted pursuant to the act of August 1, 1941, Public Law 202, 
55 Stat. 616, as amended, is entitled to be paid at the increased rate 
during the period of annual leave from the effective date of the 
within-grade salary advancement. 

Section 5 of Executive Order No. 8882, dated September 3, 1941, 
containing the President’s regulations under the act of August 1, 
1941, Public Law 200, provides as follows: 
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Any employee of the Federal Government who in accordance with the pro- 
visions of the Selective Training and Service Act of 1940 (Public No. 783, 76th 
Congress), or of Public Resolution No. 96, approved August 27, 1940, relating 
to the mobilization of auxiliary military personnel, is restored to the same 
position or a position of like seniority, status, and pay, without loss of seniority, 
shall be entitled to receive a salary at a rate of not less than the employee's 
latest rate prior to his entrance into active military or naval duty plus any 
within-grade salary advancement or advancements to which he would have 
been eligible under the provisions of the said section 7 (b) of the Classification 


Act of 1923, as amended. 

Therefore, as an employee would be entitled, upon restoration to 
a civilian position, to the benefit of the reallocation of the position 
he occupied when he entered the military or naval service, as well 
ns to any automatic promotions which would have been due during 
absence in the armed forces had he remained in civilian service, 
there would be no legal or accounting objection to the recording 
of such change. The keeping of such record of changes in status 
of employees in the military service is purely an administrative 
matter with which this office is not directly concerned, there not 
being involved thereby any expenditure of appropriated moneys. 
Hence, the question in the concluding paragraph of your letter is 
answered in the negative. 


(B-25083) 
TRANSPORTATION—DEPENDENTS—MARINE CORPS RESERVE 


The transportation to which dependents of officers and enlisted men of the 
Marine Corps Reserve on reporting for active duty are entitled under the 
act of August 25, 1941, which authorizes transportation of dependents of 
such officers and enlisted men “when ordered to active duty” but which 
does not designate the point from which the transportation is authorized, 
is limited to the distance for which the officer or man himself is entitled 
to mileage or transportation in reporting to active duty. 


Assistant Comptroller General Elliott to the Secretary of the Navy, May 12, 1942: 


There has been received your letter of April 4, 1942 (with en- 
closure), requesting decision as to what transportation is authorized 
for dependents of members of the Marine Corps Reserve under the 
conditions stated in three specific cases set forth in a letter addressed 
to you by the Commandant, United States Marine Corps, dated 
March 31, 1942, which is as follows: 


Subject: Transportation for dependents of reserve personnel. 

References: (a) Public Law 247, 77th Congress, approved Aug. 25, 1941. 
(b) Public Law 287, 77th Congress, approved Oct. 30, 1941. (c) Public Law 
408, 77th Congress, approved Jan. 20, 1942. 

1. The above cited acts of Congress provide for transportation for dependents 
of retired and reserve personnel when ordered to active duty. It is not spe- 
cifically stated from what points and under what conditions with regard to 
receipt of orders transportation may be furnished, although there appears to 
be no doubt that transportation may be furnished from the homes of personnel 
when the dependents are located and orders are received by personnel at their 
homes. There is a doubt, however, as to what bearing the receipt of orders 
and enlistment or assignment to active duty at other places may have, as in 
the following examples: 
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(a) An officer whose home is at Houston, Texas, and whose commission is 
addressed to him at that place, is located at San Diego, California, when he 
receives orders addressed to him at that place assigning him to active duty 
at the Marine Corps Base, San Diego, California, subject to physical qualification. 
He was examined and found physically qualified at San Diego and reported for 
active duty in accordance with his orders. Is transportation authorized for de- 
pendents from Houston, Texas, where they were located on receipt of orders, to 
San Diego, California, notwithstanding that the officer was not placed in an active 
status until after his arrival at his station of duty? 

(b) A Class IV reservist whose home is at St. Petersburg, Florida, enlists 
at Orlando, Florida, and is ordered to active duty at the Marine Barracks, Naval 
Air Station, Jacksonville, Florida. Is transportation for dependents authorized 
from the home in St. Petersburg, Florida, to Jacksonville, Florida, or is the right 
to transportation limited to the cost from Orlando, Florida, the place of enlist- 
ment to Jacksonville, Florida, the station of duty? 

(c) A Class IV reservist whose permanent home is in Baltimore, Maryland, 
but who is temporarily residing in Deland, Florida, enlists at Orlando, Florida, 
and is ordered to active duty at the Marine Barracks, Naval Air Station, Jack- 
sonville, Florida. Is transportation for dependents authorized from the perma- 
nent home in Baltimore, Maryland, or from the temporary residence in Deland, 
Florida, or only from Orlando, the place of enlistment, to Jacksonville, the 
station of duty? 

2. It is accordingly requested that the matter be presented to the Comptroller 
General of the United States for decision as to what transportation may be 
furnished at Government expense under the above conditions. 


Public Law 247, approved August 25, 1941 (First Supplemental 
National Defense Appropriation Act, 1942), makes additional ap- 
propriations for the fiscal year 1942, and under the heading “General 
Expenses, Marine Corps” contains a provision as follows (55 Stat. 
680) : 


* * * transportation of dependents of retired and Reserve officers and of 
retired and Reserve enlisted men (of the grades entitled to transportation of de- 
pendents in the Regular Marine Corps) when ordered to active duty (other 
than training) and upon release therefrom. 

Public Law 408, approved January 20, 1942, 56 Stat. 10, creates and 
establishes as a part of the Marine Corps Reserve a class to be known 
as the Limited Service Marine Corps Reserve (Class IV) for duty 
as guards at naval shore activities within the continental United 
States, and contains a proviso as follows: 





* * * That all enlisted men of the Limited Service Marine Corps Reserve 
shall be entitled to allowances for quarters and subsistence and to transporta- 
tion of dependents and of household effects in the same manner and under like 
conditions as are now or may hereafter be authorized for enlisted men of the 
first three pay grades of the Marine Corps Reserve. 


When an officer or enlisted man of the Naval Reserve or Marine 
Corps Reserve is ordered to active duty he is entitled to mileage or 
transportation in connection with his personal travel from his home 
of record to his active-duty station, provided he is at his home when 
he receives his active-duty orders and reports for active duty under 
the orders. But upon his entry into the Naval or Marine Corps Re- 
serve the place designated as his home is based on his representations. 
Where he is not at the place designated as his home when appointed 
or enlisted in the Reserve and he is immediately placed on active duty, 
the place where he was when accepted for appointment or enlistment 





1012 DECISIONS OF THE COMPTROLLER GENERAL 


is the place from which he is entitled to transportation. It would 
not appear that the statutory provisions for transportation of the 
dependents of reserve personnel to the active duty stations of such 
personnel were intended as authorizing transportation for depend- 
ents from any greater distance than the distance from which the 
officer or man is entitled to mileage or transportation on account of 
his own travel in reporting to active duty. The rule is that on separa- 
tion from the service, officers of the Army are entitled to travel allow- 
ance under the act of March 2, 1901, 31 Stat. 902, to the place of 
residence at the time of appointment, and the place of acceptance 
of commission is the place of residence. 25 Comp. Dec. 860. An en- 
listed man is entitled to travel allowance to the place of acceptance 
for enlistment. 

Accordingly, the officer in example (a) is not entitled to transporta- 
tion for his dependents from Houston, Tex., to San Diego, Calif. 

Assuming that the Class IV reservist referred to in example (b) 
was at Orlando, Fla., when he received the orders assigning him to 
active duty at the Marine Barracks, Naval Air Station, Jacksonville, 
Fla., transportation for his dependents is limited to the cost from Or- 
lando to Jacksonville. 

The Commandant’s letter does not show the location of the depend- 
ents of the Class IV reservist referred to in example (c) at the time 


the said reservist enlisted and was ordered to active duty, but irrespec- 
tive of the fact when he enlisted and received the active-duty orders 
at Orlando, Fla., transportation for the dependents is authorized 
from where the dependents are not exceeding the cost from Orlando 
to Jacksonville. 


(B-24472) 


PAY AND ALLOWANCES—TEMPORARILY PROMOTED NAVY, COAST 
GUARD AND MARINE CORPS PERSONNEL 


Under section 7 of the act of July 24, 1941, providing that Navy, Coast Guard, 
and Marine Corps personnel temporarily promoted pursuant to the act shall 
suffer no reduction in the pay and allowances to which they would have been 
entitled had they not been so temporarily promoted, money allowances for 
quarters and subsistence applicable to the appointees’ permanent and tem- 
porary grades under similar conditions are for inclusion in the allowances 
contemplated by the said section to be used for comparison purposes in 
determining which of the grades carry the higher total pay and allowances. 


Assistant Comptroller General Elliott to the Secretary of the Navy, May 15, 1942: 


There has been considered your letter of March 7, 1942, in part, as 
follows: 


Your decision is requested as to the proper rate of pay and allowances of an 
ensign temporarily appointed under the act of July 24, 1941, who, immediately 
prior to such appointment, was a chief petty officer, permanent appointment, with 
dependents, on shore duty, whose rate of pay immediately prior to appointment 
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was $126 per month and who was in receipt of quarters allowance in the amount 
of $1.15 per day and subsistence allowance in the amount of $1.20 per day— 

(a) If assigned as ensign to duty ashore, (b) If assigned as ensign to duty 
at sea. 

The U. S. Coast Guard also has under consideration the proposed temporary 
appointment as ensign of a chief petty officer without dependents, who is now 
stationed on shore and in receipt of pay at the rate of $126 per month, quarters 
allowance at the rate of $1.15 per day, and subsistence allowance at the rate of 
$1.20 per day. Your further decision is requested as to what rate of pay and 
to what allowances will this chief petty officer, upon acceptance of temporary 
appointment as ensign, be entitled if assigned— 

(a) To duty ashore, (b) To duty at sea. 


The act of July 24, 1941, Public No. 188, 55 Stat. 603, 604, 605, 34 
U. S. C. 350, et seg., provides, in part: 


Sec. 2, 
+ * * * + * 6 
(b) The following personnel may be temporarily appointed to ranks or grades 


in the Regular Navy or Marine Corps, not above lieutenant in the Navy and 
captain in the Marine Corps: 
* of « 


+ * + + 
(3) First-class petty officers and above in the Regular Navy and platoon or 
staff sergeants and above in the Regular Marine Corps, including enlisted men of 
those grades on the retired list on active duty. 
~ > aa ok z * 7 


Sec. 7. (a) The permanent, probationary, or acting appointments of those 
persons temporarily appointed in accordance with the provisions of this act shall 
not be vacated by reason of such temporary appointments, such persons shall not 
be prejudiced thereby in regard to promotion, advancement, or appointment in 
accordance with laws relating to the Regular Navy or Marine Corps, and their 
rights, benefits, privileges, and gratuities shall not be lost or abridged in any 
respect whatever by their acceptance of commissions or warrants hereunder: 
Provided, That except as otherwise provided herein no person who shall accept 
a commission or warrant under sections 2 and 3 of this act shall, while serving 
thereunder, be entitled to pay or allowances except as provided by law for the 
position temporarily occupied: Provided further, That no person temporarily 
appointed under the authority of this act shall suffer any reduction in pay and 
allowances to which he would have been entitled had he not been so temporarily 
appointed. 

* * * ” * * * 

Seo. 11. The provisions of this act, except as may be necessary to adopt the 
same thereto shall apply to— 

. * * - « + * 

(b) Personnel of the Coast Guard in relationship to the Coast Guard in the 
Same manner and to the same extent as they apply to personnel of the Navy in 
relationship to the Navy: Provided, That temporary appointments may be made 
to such rank and grade in the Coast Guard, not above captain, as correspond to 
the rank and grade that may be attained, either permanently or temporarily, by 
line officers of the Regular Navy of the same length of total commissioned service. 


In the examples given, the pay and allowances of the enlisted man on 
shore duty in the United States, whether with or without dependents, 
would be the same in view of Executive Order No. 8688, dated Febru- 
ary 19, 1941, issued pursuant to the act of October 17, 1940, 54 Stat. 
1205, which prohibits payment of the money allowance for quarters 
for dependents if the enlisted man is receiving the nontravel money 
allowance for quarters in his own right. In both cases, therefore, the 
pay and allowances of the enlisted man under the given circumstances 
would amount to $196.50 for a 30-day month on the basis that public 
quarters and messing facilities were not available. Under the first 
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proviso of section 7 (a) of the act of July 24, 1941, and the act of 
June 10, 1922, 42 Stat. 625, as amended, the pay and allowances of a 
temporary ensign with dependents while on shore duty in the United 
States would amount to $183 per 30-day month if public quarters were 
not available for himself and his dependents; the amount would be 
the same if he had no dependents and no public quarters were avail- 
able for his occupancy. On sea duty with dependents the pay and 
allowances of the temporary ensign would be $195.50 per month, 
consisting of $125 pay, plus $18 subsistence allowance, plus $40 rental 
allowance, plus $12.50 sea pay, representing 10 percent of the first item 
under section 18 of the act of March 7, 1942, Public No. 490, 56 Stat. 
148, and if the same officer had no dependents as defined in section 4 of 
the act of June 10, 1922, as amended, the above total would be reduced 
by $40 per month or to $155.50. 

The pay and allowances to which an enlisted man is entitled had he 
not been temporarily appointed an ensign and in which he shall suffer 
_ no reduction, are the direct and fixed amounts of money provided by 
law in consideration of and as compensation for his personal services. 

In decision of this office to the Secretary of the Navy, B-24219, 
dated May 7, 1942, 21 Comp. Gen. 991, it was said with reference to 
the effect of the saving clause contained in section 7 (a) of the act of 
July 24, 1941, on the pay of enlisted men in the regular establishment 
holding temporary commissions that: 

* * * It would include the pay and allowances to which entitled in his 
permanent status at the time of temporary appointment and additional pay for 
length of service when and if an additional period of service authorized to be 
counted is completed. It would include, also, any and all pay, and allowances 
payable in money, which would have accrued by virtue of his station and duty 
in the status occupied when first temporarily appointed. * * * 

The payment of money allowances being dependent upon the duty 
status of the enlisted man, they are for including as part of the allow- 
ances contemplated by the last proviso of section 7 (a) of the act of 
July 24, 1941, to be used as a basis for comparison during periods when 
performing the duties of a temporary commissioned officer under sim- 
ilar conditions. Therefore, when the enlisted man is entitled to re- 
ceive the money allowance for quarters, that item represents part of 
his pay and allowances within contemplation of the last proviso of 
section 7 (a) of the act of July 24, 1941, supra. 

Giving application to the above rule, the monthly pay and allow- 
ances of the enlisted man ashore, with dependents, $196.50, being 
greater than the monthly pay and allowances of the ensign on shore 
duty in the United States, $183, the provisions of the last proviso of 
section 7 (a) would apply. If the temporary ensign with dependents 
were on sea duty his total pay and allowances would be increased by 
$12.50 per month under section 18 of the act of March 7, 1942, making 
his total pay and allowances $195.50, while the pay and allowances 
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of the enlisted man with dependents in a sea duty status, omitting the 
money item for subsistence, would be increased 20 percent, $25.20, 
making the total $185.70. The pay and allowances as temporary 
ensign being greater, he would be entitled to be paid as such. 
Where the person has no dependents the pay and allowances of 
the enlisted man would amount to $196.50 per month on shore duty 
when entitled to the money allowance for subsistence and quarters, 
while the pay and allowances of the temporary ensign without depend- 
ents would be $183 per month ashore (if public quarters were not 
available), and $155.50 per month while on sea duty. The pay of the 
enlisted man, without dependents, on sea duty would be $126 plus 
$25.20 sea pay, or $151.20, which would be less than the total pay and 
allowances payable in his status as temporary ensign; hence he would 
be entitled under the last proviso of section 7 (a) to the higher pay 
and allowances applicable to his permanent enlisted status held imme- 
diately prior to his temporary appointment while on shore duty in the 
circumstances stated, and to the pay of an ensign, temporary, while on 
sea duty. It should be stated that if the duty ashore is at a place 
where an enlisted man without dependents of the grade held imme- 
diately prior to acceptance of commission would be quartered, the 
quarters allowance payable to an enlisted man should not be included 
in the computation of his pay and allowances as an enlisted man for 


comparison with his pay as an ensign, temporary. 


(B-25735) 


PAY AND ALLOWANCES—TEMPORARILY PROMOTED MARINE 
CORPS PERSONNEL 


A Marine Corps enlisted man temporarily appointed to the grade of warrant 
officer pursuant to the act of July 24, 1941, is entitled to receive, in accord- 
ance with the saving provisions in section 7 (a) of the act, the money 
allowance for quarters and subsistence applicable to his permanent grade, 
so long as he remains at a duty station which would have entitled him in 
his permanent status to such allowances, and so long as the pay and allow- 
ances of his permanent grade exceed those of his temporary grade. 

Where a Marine Corps enlisted man temporarily appointed to the grade of 
warrant officer under authority of the act of July 24, 1941, was receiving 
the saved pay and allowances of his permanent grade pursuant to the 
saving provisions of the act, but, by reason of a decrease in the authorized 
quarters and subsistence allowances which resulted from his transfer to 
another station, the pay and allowances which would have been payable 
in his permanent grade became less than those for his temporary grade, 
he is required by section 7 (a) of the said act to be paid the higher pay 
and allowances of his temporary grade. 

Where the total pay and allowances of the permanent grade of a Marine Corps 
commissioned warrant officer temporarily appointed to the grade of first 
lieutenant under authority of the act of July 24, 1941, would have been 
the same as the total pay and allowances of the temporary grade, the 
appointee should be paid under his temporary commission as required by 
section 7 (a) of the said act which provides for payment of the pay and 
allowances of the grades temporarily occupied by such appointees unless 
the pay and allowances of their permanent grades are higher. 

470850™—42—_-66 
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Where the pay and allowances of the permanent grade of a Marine Corps 
commissioned warrant officer temporarily appointed to the grade of first 
lieutenant under authority of the act of July 24, 1941, would have been 
the same as the pay and allowances of the temporary grade, but, due to 
assignment of quarters, the pay and allowances of his temporary grade 
are less than those to which he would have been entitled had he been 
assigned quarters in his permanent grade, the appointee should, in accord- 
ance with the saving provisions of section 7 (a) of the said act, receive 
the higher pay and allowances of the permanent grade. 

Whenever the pay and allowances of the permanent grades occupied by Marine 
Corps personnel immediately prior to their temporary appointment under 
the act of July 24, 1941, would, by reason of changes in status with respect 
to assignment of quarters or payment of money allowance therefor, sub- 
sistence allowance, and type of duty assigned, have exceeded the pay and 
allowances of the temporary grades, the appointees should be permitted to 
shift from the pay and allowances of the temporary grades to those of 
the permanent grades in order to draw the higher total compensation 
as provided in the saving provisions of section 7 (a) of the said act. 


Assistant Comptroller General Elliott to the Secretary of the Navy, May 15, 1942: 


There has been received your letter of April 29, 1942, requesting 
decision on questions presented in a letter from the Paymaster, 
United States Marine Corps, dated April 24, 1942, as follows: 


1. There has been presented to this office the question as to the correct pay 
and allowances to be credited in the account of Marine Gunner (temporary) 
William F. Watson, U. S. Marine Corps, upon his acceptance of appointment 
as such under the provisions of the act approved July 24, 1941. 

2. Section 2 (b) of the act of July 24, 1941, Public Law 188, 77th Congress, 
authorizes the temporary appointment of commissioned warrant and warrant 
officers and enlisted men of the rank of platoon or staff sergeant and above 
in the Regular Marine Corps to ranks not above captain in the Regular Marine 
Corps. Section 7 (a) of the above cited act provides, in part, as follows: 

“* * * That except as otherwise provided herein no person who shall 
accept a commission or warrant under sections 2 and 3 of this act shall, while 
serving thereunder, be entitled to pay or allowances except as provided by law 
for the position temporarily occupied: Provided further, That no person tem- 
porarily appointed under the authority of this act shall suffer any reduction 
in pay and allowances to which he would have been entitled had he not been 
so temporarily appointed.” [Italics supplied.] 

s 3. The records show that Marine Gunner Watson accepted temporary appoint- 

ment as a marine gunner on April 10, 1942, with rank from March 2, 1942. 
On the date prior to acceptance of the temporary appointment as marine gunner, 
Watson was serving in the enlisted rank of master technical sergeant (first 
grade) and was on duty with the American Legation, Guatemala City, Guate- 
mala, and entitled to an allowance for quarters and subsistence at the rate 
of $4.00 per diem, under the provisions of Table I of Executive Order No. 8704, 
dated March 4, 1941, as amended. The records further show that Watson 
has over 12 years’ service which may be counted for pay purposes both as a 
warrant officer and as an enlisted man, and that he is detuiled to duty involving 
flying and entitled to increased pay for aviation duty. The following is a 
comparison of the present total pay and allowances of the permanent and 
temporary rank in the case of Watson based on a 30-day month: 


Enlisted man 


Qtrs. & subs. allow 
i Act of 8/18/41 
S&FSS (act 3/7/42) y S&FSS (act 3/7/42) 
Aviation pay 99. Aviation pay 


Total pay and allow. Total pay and allow. 
as warrant officer_.__™ 357.70 as enlisted man 


The records show that Marine Gunner Watson is married and would be entitled 
to a quarters allowance under the provisions of the act of October 17, 1940, 
54 Stat. 1205, in his permanent rank as an enlisted man, provided no quarters 
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were available or assigned his dependent wife, were it not for the fact that 
he is now on duty at a station where no quarters and rations are available 
and entitled to a quarters allowance in his own right. 

4. In view of the foregoing, and in order that the paymaster, U. S. Marine 
Corps, may correctly advise disbursing officers of this department as to the 
method of settling the accounts of individuals temporarily promoted under 
the authority of the act of July 24, 1941, supra, it is requested that the follow- 
ing questions be submitted to the Comptroller General of the United States for 
a decision: 

(a) Is Marine Gunner Watson entitled to retain his total enlisted pay and 
allowances (including the station money allowance for quarters and subsist- 
ence) upon acceptance of temporary appointment as marine gunner? 

(b) If the answer to (a) above is in the affirmative, what pay and allow- 
ances will Watson be entitled to receive in the event of his transfer—while 
holding said temporary rank—to a station where, for instance due to a decrease 
in the money allowance for quarters and subsistence authorized for the station 
to which transferred, the total pay and allowances (in money) which he would 
be entitled to receive in his permanent rank as an enlisted man would be less 
than the total pay and allowances of the temporary rank? 

5. It is further requested that a decision be obtained on the following 
questions : 

(a) Should a commissioned warrant officer temporarily appointed to the rank 
of first lieutenant, where the total of the pay and allowances of either his 
temporary or permanent rank is the same ($271.00 a month), continue to be 
credited the pay and allowances of his permanent rank or should he be cred- 
ited the pay and allowances of the rank temporarily held? For example, the 
account of a permanent commissioned warrant officer with dependents, and 
with over 20 years’ total service and with over three years’ commissioned serv- 
ice, in a rental allowance status, drawing the saved pay of a warrant officer 
for comparison may be stated as follows: 


Commissioned warrant pay Pay of temporary rank as 
first lieutenant 
Pay (saved pay) 
Subsistence 36. 00 Subsistence 
Rental \ Rental 


Total 


(b) In the event that in answer to question (a) it is held that the officer should 
be credited the pay and allowances of the temporary rank, what pay and allow- 
ances would the officer be entitled to receive in the event of his assignment to 
public quarters where the actual amount of money received by the officer in his 
temporary rank ($211.00 per month) would be less than that to which he would 
be entitled in his permanent rank ($221.00 per month) ? 

(c) Are individuals temporarily appointed under the authority of the act 
cited to be permitted to shift from the total pay and allowances of their perma- 
nent rank to the total pay and allowances of their temporary rank, or vice versa, 
whenever a change in status occurs in order to permit them, at all times, to 
draw the highest total compensation? 


Section 7 (a) of the act of July 24, 1941, 55 Stat. 604, 34 U. S. C. 
350f, provides: 


The permanent, probationary, or acting appointments of those persons tem- 
porarily appointed in accordance with the provisions of this act shall not be 
vacated by reason of such temporary appointments, such persons shall not be 
prejudiced thereby in regard to promotion, advancement, or appointment in ac- 
cordance with laws relating to the Regular Navy or Marine Corps, and their 
rights, benefits, privileges, and gratuities shall not be lost or abridged in any 
respect whatever by their acceptance of commissions or warrants hereunder: 
Provided, That except as otherwise provided herein no person who shall accept 
a commission or warrant under sections 2 and 3 of this act shall, while serving 
thereunder, be entitled to pay or allowances except as provided by law for the 
position temporarily occupied: Provided further, That no person temporarily 
appointed under the authority of this act shall suffer any reduction in pay and 
allowances to which he would have been entitled had he not been so temporarily 
appointed. 
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In decision of this office to the Secretary of the Navy, B-24219, 
dated May 7, 1942, 21 Comp. Gen. 991, it was said with reference to 
the effect of the saving clause contained in section 7 (a) of the act of 
July 24, 1941, on the pay of enlisted men in the regular establishment 
holding temporary commissions that: 

* * * It would include the pay and allowances to which entitled in his per- 
manent status at the time of temporary appointment and additional pay for 
length of service when and if an additional period of service authorized to be 
counted is completed. It would include, also, any and all pay, and allowances 
payable in money, which would have accrued by virtue of his station and duty 
in the status occupied when first temporarily appointed. * * * 

The payment of money allowances being dependent upon the duty 
status of the enlisted man, and the availability of quarters and sub- 
sistence in kind, if they would be paid in money, they are for including 
as part of the allowances contemplated by the last proviso of section 
7 (a) of the act of July 24, 1941, to be used as a basis for comparison 
during periods when performing the duties of a temporary commis- 
sioned officer under similar conditions. Therefore, when the enlisted 
man is or would have been entitled to receive the money allowance 
for quarters, that item represents part of his pay and allowances 
within contemplation of the last proviso of section 7 (a) of the act 
of July 24, 1941, supra. B~-24472, dated today, 21 Comp. Gen. 1012. 

Question (a) in paragraph 4 is answered that so long as Marine 
Gunner Watson remains at a duty station which would have entitled 
him as an enlisted man in the permanent Marine Corps to the items of 
pay and allowances in an amount greater than the pay and allowances 
of a Marine gunner, the Jast proviso of section 7 (a) is applicable and 
he would be entitled to continue to receive the pay and allowances 
pertaining to his permanent status as an enlisted man. 

Question (b), paragraph 4, is answered that since, as an enlisted 
man in the permanent Marine Corps, his pay and allowances would 
be less than the total pay and allowances applicable to the temporary 
warrant office he would be entitled to the pay and allowances of the 
temporary rank. 

(Question (a), paragraph 5). The first proviso of section 7 re- 
quires that no person who shall accept a commission or warrant under 
the provisions of the act shall, while serving thereunder, be entitled 
to pay or allowances except as provided by law for the position tem- 
porarily occupied, which is followed by the proviso which prohibits 
reduction in pay and allowances to which he would have been en- 
titled had he not been so temporarily appointed. Unless, therefore, 
the pay and allowances of the permanent status are more than that 
applicable to the higher temporary commission the temporary officer 
is required to be paid under his temporary commission. 

Under the situation referred to in question (b), paragraph 5, the 
commissioned warrant officer, permanent Marine Corps, had he not 
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been temporarily appointed first lieutenant, would have been entitled 
to the pay and allowances in the amount of $221 per month, and 
the last proviso of section 7 (a) provides that he shall suffer no 
reduction in pay and allowances to which he would have been entitled 
had he not been so temporarily advanced. Accordingly, the officer 
would be entitled to the pay and allowances of commissioned warrant 
officer under his permanent appointment in the Marine Corps. 
Question (c), paragraph 5, is stated too broadly. Assuming that 
the intent of the question is in relation to the pay and allowances 
of the rank or grade which the person held in the permanent Marine 
Corps immediately prior to appointment in a higher temporary com- 
mission or warrant, and interpreting the word “status” as referring 
to changes with respect to quarters or a money allowance therefor, 
subsistence allowance if payable in the permanent status in that 
particular assignment, and sea duty or foreign duty, it may be an- 
swered in the affirmative. See in this connection decision to the Sec- 
retary of the Navy, B-24219, dated May 7, 1942, 21 Comp. Gen. 991. 


(B-25633) 


STATUTORY FOREIGN PRODUCTS PURCHASE RESTRICTIONS—WAIVER 
AUTHORITY UNDER FIRST WAR POWERS ACT 


The provisions in the Naval Appropriation Acts for 1942 and 1943 prohibiting 
the procurement of articles of food or clothing not grown or produced in 
the United States or its possessions are not provisions of law “relating 
to the making * * * of contracts” which may be disregarded under 
authority of section 201 of the First War Powers Act, 1941, empowering the 
President to authorize certain Government departments and agencies in 
the exercise of their wartime functions to enter into contracts without 
regard to the provisions of law relating to the making, etc., of contracts. 


Acting Comptroller General Elliott to the Secretary of the Navy, May 18, 1942: 
I have your letter of April 23, 1942, as follows: 


The Naval Appropriation Acts for the fiscal years 1942 and 1943 contain 
a proviso reading as follows: 

“That no part of this or any other appropriation contained in this act shall 
be available for the procurement of any article of food or clothing not grown 
cr produced in the United States or its possessions, except to the extent that 
the Secretary of the Navy shall determine that articles of food or clothing 
grown or produced in the United States or its possessions cannot be procured 
of satisfactory quality and in sufficient quantities and at reasonable prices 
as and when needed, and except procurements by vessels in foreign waters 
and by establishments located outside the continental United States, except the 
Territories of Hawaii and Alaska, for the personnel attached thereto.” 

The First War Powers Act, 1941, provides that the President may authorize 
Government departments engaged in war functions “to enter into contracts 
* * * and to make advance, progress and other payments thereon, without 
regard to the provisions of law relating to making * * of contracts.” 
This act became law on Decor 18, 1941, after the lace of approval of the 
Naval seen Act, 1942, on May 6, 1941; but the Naval Appropriation 
Act, 1943, was enacted subsequently, on February 7, 1942. 

It clearly appears that contracts may be made under the authority of the 
First War Powers Act, 1941, and payment therefor may be made, without 
regard to the subject proviso as contained in the Naval Appropriation Act, 
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1942, inasmuch as that proviso is obviously a “provision of law relating to the 
a : * * * of contracts” within the meaning of the First War Powers 
Act, 1941. 

It further appears, however, that some question may possibly be raised with 
respect to the effect to be given to the similar proviso of the Naval Appro- 
priation Act, 1943, since that act became law subsequent to the First War 
Powers Act. 

From the broad terms of the First War Powers Act, as well as from the 
stated legislative purpose thereof (“an act to expedite the prosecution of the 
war effort”), it would appear that it was the intention of the Congress to 
permit the making of war contracts without regard to restrictive statutes 
relating to Government contracts, regardless of whether or not the statutes 
were existing at the time of enactment of the First War Powers Act, 1941. 

This conclusion is supported by the fact that the expression “without regard 
to the provisions of law relating * * * to the making * * * of contracts 
is not qualified by the word “existing ” or any equivalent thereof. Furthermore, 
the provisions of the First War Powers Act relating to the making of contracts, 
are not self-executing; therefore that act and subsequent restrictive statutes 
may coexist without conflict, and the provisions of later statutes may be given 
effect generally, unless and until the authority of the First War Powers Act 
is invoked by action of the President. Even when that is done, the later re- 
strictive statutes will lose their effect only as to contracts specifically entered 
into under authority of the First War Powers Act. This circumstance would 
appear to negative the possible argument that Congress would have been doing 
a useless act by including the restrictive proviso in the Naval Appropriation 
Act, 1943, unless it was intended that this provision should override the author- 
ity of the First War Powers Act. 

To clear up any possible doubt, however, your opinion is requested as to 
whether contracts may be made under authority of the First War Powers 
Act, 1941, without regard to the above-quoted proviso of the Naval Appropria- 
tion Act, 1943. 


Although the so-called “Buy American Act,” 47 Stat. 1520, has 
been in effect since March 3, 1933, the specific statutory provision 
quoted in your letter prohibiting the procurement of articles of food 
or clothing not grown or produced in the United States or its posses- 
sions, first appeared in the Fifth Supplemental National Defense 
Appropriation Act, 1941, approved April 5, 1941, Public Law 29, 
55 Stat. 125. See House Report 301, 77th Congress, on that legisla- 
tion, pages 10-11. Thereafter, the provision was inserted in the Naval 
Appropriation Act, 1942, 55 Stat. 159, in the form as quoted in your 
letter, in order that it would conform with said provision as con- 
tained in the Fifth Supplemental National Defense Appropriation 
Act, 1941. See page 3 of House Report 454, 77th Congress. 

It thus appears that this provision was incorporated into an ap- 
propriation act for the first time on April 5, 1941, or more than 9 
months before the First War Powers Act, 1941, 55 Stat 838, and 
that like provisions have been contained in other appropriation acts 
enacted both prior and subsequent to said First War Powers Act, 
1941. 

Title II, section 201, First War Powers Act, 1941, 55 Stat. 839, 
provides, in pertinent part, as follows: 

The President may authorize any department or agency of the Government 
exercising functions in connection with the prosecution of the war effort, in 


accordance with regulations prescribed by the President for the protection of 
the interests of the Government, to enter into contracts and into amendments 
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or modifications of contracts heretofore or hereafter made and to make ad- 
vance, progress and other payments hereon, without regard to the provisions of 
law relating to the making, performance, amendment, or modification of con- 
tracts whenever he deems such action would facilitate the prosecution of the 
we Se F 

The view is expressed in your letter that the provision in the Naval 
Appropriation Acts for 1942, 55 Stat. 159, and 1943, 56 Stat. 62, pro- 
hibiting the procurement of articles of food or clothing not grown or 
produced in the United States or its possessions, is a provision of law 
“relating to the making * * * of contracts” within the meaning 
of the First War Powers Act, 1941, and, therefore, that contracts for 
food or clothing may be made under authority of that act without 
regard to said limitation provisions in the Naval Appropriation Acts. 

With respect to title II, section 201, First War Powers Act, 1941, 
it is stated in the House Report on the legislation (House Report 1507, 
77th Cong.) as follows: 

Title II of the bill is intended to speed up the procurement of war matériel. 
It empowers the President, whenever he deems such action would facilitate the 
prosecution of the war, to authorize agencies to enter into contracts with a 
maximum of speed, subject to such rules and regulations as he shall prescribe 
to protect the interest of the Government. Under this provision the President 
may authorize agencies, among other things: (@) To enter into contracts with- 
out competitive bidding in those cases where bidding is still required; (b) to 
enter into contracts without performance bonds; (c) to amend or modify 
contracts; (d@) to make progress payments on contracts. 

One of the objectives of this provision is to facilitate the letting of defense 
contracts to small businessmen who in many cases cannot make the goods at as 
low a price as the big corporations, who are often not in a position to furnish 
performance bonds, and who need progress payments. 

Following the President’s declaration of a national emergency in September 

1939, certain restrictions on procurement arrangements were, from time to time, 
lifted by different statutes so that in most respects procurement procedure was 
made flexible. Nevertheless, some restrictions remain in force. Title II, in 
effect, liberalizes existing statutes relating to procurement and permits elimina- 
tion of restrictions so a8 to give the procurement agencies the flexibility they 
need in the procurement of war matériel. (A substantially complete list of 
statutes involved is appended to this report.) 
The list appended to the report consists of a number of statutes 
relating to (1) advertising for bids for Government contracts; (2) 
requirements for furnishing bonds in connection with Government 
contracts, and (3) advance and partial payments. It does not include 
any reference to any provision relative to procurement of articles of 
food or clothing not grown or produced in the United States or its 
possessions, as contained in the Naval Appropriation Act, 1942, or 
in any other act. 

Not only is this provision not included in this so-called “sub- 
stantially complete list of statutes involved,” but it seems clear from 
the debates on the legislation in both House and Senate—particularly 
from statements made by those in charge of the legislation—that 
it was not intended that restrictive statutory provisions of this charac- 
ter should be rendered inoperative in the case of contracts for procure- 


ment of war materials or in any way affected by the terms of the 
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First War Powers Act, 1941. Thus, Mr. Sumners of Texas, in charge 
of the legislation in the House, stated with reference to title II, 
among other things, that: 

* * * It authorizes the letting of contracts without competitive bidding. 
This, as you know, has of course been done pretty largely already in certain 
situations. The reason the administration asked for this as explained to us 
is that frequently small contractors are unable to comply with requirements 
with reference to bonds and things of that sort. Sometimes they are not able 
to make these war materials as cheaply as big concerns can. Frequently their 
financial condition requires advances. It was because of these conditions 
that this provision was inserted in the bill in order that we might have an 
opportunity to give the small manufacturer a chance to participate in the 
production of war materials. (Page 10118, Congressional Record of December 
16, 1941. Also, see pages 10120 to 10124 thereof.) 

In the Senate the legislation was introduced and its purpose ex- 
plained by Senator Van Nuys. In addition, among other things, 
to corroborating the statement of Congressman Sumners that a 
principal purpose of the provision is to aid small businessmen to 
secure Government contract work, Senator Van Nuys stated: 


* * * The bill was prepared in the Department of Justice; and at the 
request of the Department, I introduced it, * 


In a memorandum prepared by the i of Justice there are set forth 
four objectives which it is sought to reach by this provision. The first is to 
enter into contracts without competitive bidding in the few cases where com- 
petitive bidding is still required; second, to enter into contracts without per- 
formance bonds; third, to amend contracts; fourth, to make progress pay- 
ments on contracts. Those are the four objectives intended to be reached by 
this new paragraph. (Page 10096, Congressional Record of December 16, 1941.) 

The fact that the provision in question has been contained in Naval 
Appropriation Acts which were enacted both prior and subsequent 
to the First War Powers Act, and without any indication in the 
later enactments either in specific terms or by necessary implication 
that the provision should be held inapplicable in the case of con- 
tracts entered into for the purpose of national defense or for the 
“prosecution of the war effort,” would seem to serve as a further indi- 
cation that it is not a provision of law “relating to the making 
* * * of contracts,” as suggested in your letter, within the mean- 
ing of that term as used in the First War Powers Act, 1941. There- 
fore, in specific answer to the question presented in your letter, you 
are advised that contracts made under authority of the First War 
Powers Act, 1941, are not authorized to be entered into without 
regard to the provision of law quoted in your letter when the con- 
sideration under such contracts is payable from funds under the 
Naval Appropriation Acts for 1942 or 1943. 

With respect to the views of this office generally as to the purpose, 
application, and effect of section 201 of the First War Powers Act, 
1941, attention is invited to the enclosed copy of decision of March 4, 
1942, B-20442, 21 Comp. Gen. 835, to the Secretary of War. 
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(B-25775) 


LEAVES OF ABSENCE—ANNUAL—PAYMENTS FOR RELINQUISHED 
VACATIONS 


A War Deparement field service employee who is entitled to payment under the 
act of June 3, 1941, and the President’s regulations issued pursuant thereto, 
for a period of annual leave covering a relinquished vacation is not entitled 
to payment for Sundays and other nonwork days occurring at the beginning 
or end of such period, but he may be paid a full day’s salary for every Satur- 
day, for which 4 hours or one-half day of leave is charged, occurring within 
or on the first or last day of the period, as well as for Sundays occurring 
within such period. 

Vouchers proposing payment pursuant to the act of June 3, 1941, for annual leave 
covering a vacation applied for and denied to those War Department field 
service employees who, under section 1 of Executive Order No. 8817 issued 
pursuant to the act, are entitled to payment for only so much of their current 
accrued leave covering a relinquished vacation as would be forfeited because 
of excess accumulation, should contain a certification that the leave for 
which payment is proposed would be forfeited at the end of the calendar 
year during which the leave accrued. 


Comptroller General Warren to Lt. Col. G. L. Boyle, U. S. Army, May 18, 1942: 


By first endorsement dated April 29, 1942, the Chief of Finance, War 
Department, forwarded here for consideration your letter dated March 
4, 1942, as follows: 


1, The inclosed Standard Form 1013d covering claim for payment of accrued 
annual leave under provisions of act of June 3, 1941, Public Law 100, 77th Congress 
and Executive Order No. 8817 dated July 5, 1941, has been presented to the under- 
signed, an accountable disbursing officer, for payment. 

2. Doubt is entertained as to validity of inclosed claim for the following 
reasons : 

a. Remarks on enclosed Form 1013d indicate employee requested 1414 days’ 
leave for the period September 10, 1941 through September 28, 1941; that she 
was granted leave from September 10, 1941 through September 14, 1941 with the 
remainder of the leave denied. Employee again requested leave for 11%4 days 
for period October 4, 1941, through October 19, 1941, and this request was also 
denied. The question arises as to whether or not employee has requested leave 
for 26 days, 3% days’ leave being granted, or has employee in fact requested 
leave for a period of 15 days only. 

b. Section 2 of Public Law 100, 77th Congress, provides that field service 
employees may “be employed during the time they would otherwise be on 
vacation without deprivation of their vacation pay for the time so worked. 
Employees who forego their vacations in accordance with the provisions of this 
section may be paid, in addition to their regular pay, the equivalent of the 
pay they would have drawn during the period of such vacation.” An analysis 
of the foregoing as contained in Civilian Personnel Division Memorandum 
No. 141, October 10, 1941, indicates that employees would be paid for Sundays 
and other nonwork days occurring during vacation period denied. It is noted 
by this office that the dates shown on inclosed claim covering periods of denied 
leave include three Saturday half-holidays and three Sundays occurring either 
at the beginning or termination of the periods of requested leave. Since these 
days and half-days do not occur during vacation period denied, but rather at 
the beginning or termination thereof, doubt is entertained by this office as to 
whether or not these same days may be counted in computation of the number 
of days of denied leave for which employee is entitled to payment. 

3. Because of reasons as stated above, the inclosed claim is forwarded with 
request for advance decision as to legality of payment. 


The voucher in question, proposing payment of $150 to Esther Z. 
Hattan, clerk-stenographer, for vacation pay for 30 days at the rate 
of $1,800 per annum, contains the following remarks and certification : 
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This employee requested 1414 days’ annual leave on Sept. 9, 1941, to be effective 
September 10, 1941, and end Sept. 28, 1941. She was granted leave from Sept. 
10, 1941, through Sept. 14, 1941, and the balance of leave requested was denied. 
Again on Oct. 3, 1941, this employee requested 114% days’ annual leave, to be 
effective Oct. 4, 1941, and end October 19, 1941. This request was denied. 

Compensation in lieu of annual leave is not subject to retirement deductions. 
Authority for the above payment: Public Law 100—77th Congress, as published 
in bulletin No. 19, War Department, dated July 17, 1941. 

I hereby certify that the person whose name appears on the above list is a 
field service employee of the War Department, was required to forego her vacation 
for the periods indicated because such employee’s services could not be spared, in 
my judgment, at this time or at any time during the calendar year, without 
detriment to the national defense, and additional employees cannot be secured to 
meet the requirements of the situation. 


There are attached to the voucher two applications by the employee 
for annual leave, one being dated September 9, 1941, with an endorse- 
ment thereon, of the same date, respectively, as follows: 


Application: “Request that I be granted fourteen and one-half (14144) days’ 
Annual Leave, effective September 10, 1941 and ending September 28, 1941.” 

Indorsement : “Annual Leave for 314 days is hereby granted you, effective Sep- 
tember 10, 1941, and ending September 14, 1941. Balance of request for Annual 
Leave is denied.” 


and the other being dated October 3, 1941, with endorsement thereon 
of the same date, respectively, as follows: 

Application: “Request that I be granted eleven and one-half (1144) days 
Annual Leave, effective October 4, 1941, and ending October 19, 1941.” 

Indorsement: “Request for eleven and one-half (11%4) days of Annual Leave, 
effective October 4, 1941 and ending October 19, 1941, is hereby denied.” 

Referring to paragraph 2a of your letter, the above-quoted applica- 
tions and endorsements established that the employee requested leave 
for 26 days, 314 days of which were granted, and the remainder, 2214 
days, denied. Also, said documents show that the 30 days for which 
payment is proposed includes two periods, viz, (1) from and including 
Monday, September 15, 1941, through Sunday, September 28, 1941 (14 
days) ; and (2) from and including Saturday, October 4, 1941, through 
Sunday, October 19, 1941 (16 days). 

War Department Civilian Personnel Division memorandum No. 
141 dated October 10, 1941, referred to in your letter, which memo- 
randum was given consideration in decision of this office dated Janu- 
ary 5, 1942, 21 Comp. Gen. 629, sets forth a question and answer, as 
follows: 

a. Question: Should those employees under section 1 of Executive Order 8817 
who would permanently forfeit, because of excess accumulation, any leave due 
them under existing laws and regulations, and who are entitled to compensation 
for such time, be paid for the intervening Saturdays and Sundays during the 
period for which they are compensated? 

Answer: Section 2 of the act of June 3, 1941 (Public Law No. 100, 77th Con- 
gress), provides that field service employees may be “employed during the time 
they would otherwise be on vacation without deprivation of their vacation pay 
for suc htime, be paid for the intervening Saturdays and Sundays during the 
with the provisions of this section may be paid, in addition to their regular pay, 
the equivalent of the pay they would have drawn during the period of such 


vacation.” For the period of vacation denied the employee and for which he 
is paid, the employee must be considered as on leave from his civilian position 
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and would be paid for Sundays and other nonwork days. The employee must 
make application for leave for a certain period in order to take advantage of this, 
otherwise he would only be eligible for compensation for the actual number of 
days in excess of 60 days that he would automatically forfeit on the first of 


January. The employee should be paid before January 1 for the leave he would 
forfeit. 


The comments in the decision of January 5, 1942, regarding the 


above-quoted portion of the War Department memorandum, are as 
follows: 


Question a.—In the penultimate sentence of the answer, it is indicated that 
at the close of the calendar year the employee may be paid automatically for 
any remaining current annual leave which would otherwise be forfeited because 
the accumulated leave has already reached the maximum total of 60 days per- 
mitted by statute. But it is manifest that no employee may be paid for a vaca- 
tion which he has not requested permission to take and which permission has 
authoritatively been denied him. Section 1 of the Executive order limits com- 
pensation to the “requested” leave which otherwise would be forfeited, while 
section 4 requires the proper officer to certify that the employee was “required 
to forego” his vacation. Such regulations are appropriate, if not essential, to 
carry out the purpose of the act, which is to provide a payment which is “limited 
to only those employees who forego their vacations * * *” (H. Rept. No. 
593, 77th Cong., and see S. Rept. No. 335). As to the requirement in the final 
sentence of the answer to question a, see my comments regarding question s, 
infra. 

a + a a * * + 


(s) Can an employee who makes application for leave prior to December 
31, and the leave is denied, be compensated for such leave on a pay roll which is 
paid after December 31? 

Question s.—If an eligible employee has complied with the statute by actually 
requesting leave in advance (whether such application be made formally, orally, 
or otherwise), and if such application has been authoritatively denied, and if, 
also, during such period, he remains‘ at work, his right to the payment must 
be regarded as complete and vested, subject only to the certification required 
by section 4 of the Executive order. That certification, and the actual disburse- 
ment upon the pay roll, may follow at any proper date, whether in the same 
or a subsequent calendar year or years. 


With regard to the question there presented, this office understood 
the quoted regulation as authorizing payment only for Sundays and 
other nonwork days occurring within a period of annual leave which 
was applied for and denied, and not as authorizing payment for non- 
work days occurring at the beginning or end of such vacation period. 
See the second paragraph of syllabus of the decision of January 5, 
1942, reading as follows: 

A War Department field service employee who is entitled to payment under 
the act of June 3, 1941, and the President’s regulations issued pursuant thereto, 
for such time, be paid for the intervening Saturdays and Sundays during the 
but which was denied because his services could not be spared should be paid 
as if he were actually on vacation for the period so denied him, and, therefore, 
credit for Sundays and other nonwork days occurring within such period should 
be allowed. 

Any period of annual leave of absence with pay always begins and 
ends on a workday for which leave is authorized to be charged. See 
the act of March 2, 1940, 54 Stat. 38, and section 11 of the annual leave 
regulations, Executive Order No. 8384, dated March 29, 1940. Sun- 
days or other nonwork days for which leave is not chargeable oceur- 
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ring at the beginning and/or end of a period of leave applied for 
and denied, may not be regarded as a part of the vacation which 
an employee foregoes when required to work and for which payment 
is authorized to be made under the provisions of section 2 of the act 
of June 3, 1941, 55 Stat. 241, and Executive Order No. 8817, dated 
July 5, 1941. 

Accordingly, payment on the voucher may not be made for Sun- 
day, September 28, 1941, or Sunday, October 19, 1941. However, 
a full day’s salary may be paid for every Saturday for which four 
hours or one-half day’s leave is charged occurring on the first or last 
day or within a period of leave applied for and denied, in this case, 
Saturdays, September 20 and 27, October 4, 11, and 18, 1941, and, 
also, for Sundays occurring within a period of leave applied for and 
denied, in this case, Sundays, September 21, October 5, and 12, 1941. 

In addition to certification shown on the voucher it should be cer- 
tified that the employee would have permanently forfeited on Jan- 
uary 1, 1942, the leave for which payment is here proposed (see 
section 1 of Executive Order No. 8817)—it being understood that 
the employee here involved (a clerk-stenographer) may not be re- 
garded as coming within the purview of section 2 of said Executive 
order relating to current accrued leave. Also, the certificate on the 
voucher relative to the necessity for foregoing of the employee’s 
requested leave is signed by E. J. Purfield, Captain, Q. M. C., Assist- 
ant, but said officer does not appear to be one authorized to execute 
such certifications in this class of cases. See subparagraphs } and ¢ 
of paragraph 3 of memorandum of the Under Secretary of War 
dated July 15, 1941, quoted in the decision of January 5, 1942, 
B-21911, 21 Comp. Gen. 629, at page 635. 

The voucher and supporting papers are returned herewith. 


(B-25104) 


UNIFORM AND EQUIPMENT ALLOWANCES—OFFICERS’ RESERVE 
CORPS 


Section 1 of the act of March 9, 1942, dispensing with the requirement in the act 
of May 14, 1940, that members of the Officers’ Reserve Corps be required 
to wear uniforms as a condition to receipt of the $50 uniform and equipment 
allowance for each of the three active-duty training periods for which pay- 
ment is authorized therein, is not retroactive, but in determining whether a 
member is to be paid the allowance for such training periods subsequent to 
March 9, 1942, the periods prior to that date, whether or not uniforms were 
required to be worn, must be deducted from the total of three for which 
payment is provided. 

The active-duty uniform and equipment allowance authorized by section 2 of the 
act of March 9, 1942, for members of the Officers’ Reserve Corps commis- 
sioned prior to September 26, 1941, is not limited by the provision of said 
section authorizing payment of the allowance to officers of the Army of the 
United States “originally commissioned below the grade of major” on or 





DECISIONS OF THE COMPTROLLER GENERAL 1027 


subsequent to September 26, 1941, so that a Reserve officer commissioned 

above the grade of captain prior to September 26, 1941, or promoted or 

reappointed above such grade, without a break in service, either prior or 

aa to that date, may receive the allowance if otherwise entitled 
ereto. 

Although a member of the Officers’ Reserve Corps commissioned prior to Sep- 
tember 26, 1941, and accepted for active duty either prior or subsequent to 
that date, may have completed one or two periods of active duty training of 
3 months or less prior to the uniform and equipment allowance act of May 14, 
1940, he may receive, if otherwise qualified, the active-duty uniform and 
equipment allowance authorized by section 2 of the act of March 9, 1942, for 
Reserve officers commissioned prior to September 26, 1941, who have received 
or would have been entitled to receive the allowance authorized by the act 
of May 14, 1940, 

Under the first proviso of section 2 of the uniform and equipment allowance act of 
March 9, 1942, specifying that a member of the Officers’ Reserve Corps shall 
not have “completed his first three periods of active duty training of 3 
months or less in separate fiscal years * * *” as a condition to payment 
of the allowance provided therein, a period of active duty training of less 
than 3 months during which the uniform was not required to be worn should 
be counted in determining whether an officer has served the three periods 
mentioned, and this is so even though the duty may have been performed 
prior to the uniform and equipment allowance act of May 14, 1940. 

A member of the Officers’ Reserve Corps commissioned more than 3 years 
prior to either September 26, 1941, or the uniform and equipment allow- 
ance act of May 14, 1940, who was accepted for extended active duty either 
prior or subsequent to September 26, 1941, and who has received no allow- 
ance for uniforms and equipment, is entitled to receive the active-duty 
uniform and equipment allowance authorized by the first proviso of section 
2 of the act of March 9, 1942, if he has.otherwise met the terms of the act. 

A member of the Officers’ Reserve Corps who, prior to either the uniform and 
equipment allowance act of May 14, 1940, or September 26, 1941, was re- 
appointed after having allowed his original commission to lapse, or who, 
after having been originally appointed, was commissioned in the same or 
higher grade without break in service, and who was accepted for extended 
active duty either prior or subsequent to September 26, 1941, is entitled, 
if otherwise qualified, to the active-duty uniform and equipment allowance 
authorized by section 2 of the act of March 9, 1942, for Reserve officers 
commissioned prior to September 26, 1941. 

While the active-duty uniform and equipment allowance of $150 authorized by 
the first proviso of section 2 of the act of March 9, 1942, for certain mem- 
bers of Officers’ Reserve Corps is, under the terms of the said section, 
subject to being reduced by any amounts paid under section 1 of the act, 
or under the act of May 14, 1940, which authorize for such officers a uni- 
form and equipment allowance of $50 for each of three periods of active 
duty training, it should not be reduced by $50 for each of one or two 
periods of such training completed prior to May 14, 1940, for which pay- 
ment has not been made. 

A member of the Officers’ Reserve Corps who completed under his original 
appointment three periods of active duty training of 3 months or less in 
separate fiscal years, and who was given a reappointment either prior 
or subsequent to September 26, 1941, in another branch of the service under 
which he completed no tours of active duty, is not entitled upon entry on 
extended active duty to the uniform and equipment allowance authorized 
by section 2 of the act of March 9, 1942, for Reserve officers commissioned 
prior to September 26, 1941, and for persons originally commissioned on or 
subsequent to that date in the Army of the United States. 

A member of the Officers’ Reserve Corps who was reappointed in the Regular 
Army prior to September 26, 1941, is not entitled to the active-duty uniform 
and equipment allowance authorized by section 2 of the act of March 9, 
1942, for Reserve officers commissioned prior to September 26, 1941, who 
are accepted for active duty under their commissions, and for persons who 
are originally commissioned in the Army of the United States on or subse- 
quent to September 26, 1941, regardless of whether he had completed any 
periods of active duty training of 8 months or less under his Reserve 
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A member of the Officers’ Reserve Corps who was commissioned below the 
grade of major prior to September 26, 1941, but after a break in service 
was given a new appointment in a grade above the grade of captain on or 
subsequent to that date, is not entitled to the active-duty uniform and 
equipment allowance authorized by section 2 of the act of March 9, 1942, 
for Reserve officers commissioned prior to September 26, 1941, and for per- 
sons originally commissioned in the Army of the United States below the 
grade of major on or subsequent to that date, 


Assistant Comptroller General Elliott to the Secretary of War, May 21, 1942: 


There has been considered your letter of April 25, 1942, requesting 
decision on questions arising under various conditions as to the right 
of officers of the Army of the United States to the uniform and equip- 
ment allowance authorized by the act of March 9, 1942, Public Law 
492, 56 Stat. 148. 

The act of March 9, 1942, Public Law 492, provides: 


That the act of May 14, 1940 (Public, Numbered 511, Seventy-sixth Congress), 
be, and the same is hereby, amended to read as follows: “That officers of the 
Officers’ Reserve Corps of the Army shall be entitled to an allowance for uniforms 
and equipment of $50 per annum upon completion, in separate fiscal years, of 
each of their first three periods of active duty training of three months or less, 
following their original appointment.” 

Sec. 2. Any person originally commissioned below the grade of major, on or 
subsequent to September 26, 1941, an officer in the Army of the United States 
or in any component thereof, except the Army Nurse Corps, from any source 
except graduates of the United States Military Academy, shall be entitled to an 
allowance of $150 for uniforms and equipment, which shall be payable, in the 
case of an officer of the Regular Army, upon, acceptance of such commission, and 
in the case of other officers, when they shall have been ordered to, found qualified, 
and accepted for active duty in the military service of the United States for a 
period of more than three months within three years from the date of, and under 
their respective original commissions: Provided, That any officer of the Officers’ 
Reserve Corps commissioned prior to September 26, 1941, who has received any 
allowance under the provisions of the act of May 14, 1940 (Public, Numbered 
611, Seventy-sixth Congress), as originally approved, or who would have been 
entitled to receive such allowance if he had completed any duty prescribed in the 
said act and, in either case, who has not completed his first three periods of 
active duty training of three months or less in separate fiscal years following 
his original appointment, shall be entitled to receive the allowance provided in 
this section, if he has been or shall be ordered to, found qualified, and accepted 
for active duty for a period in excess of three months under his commission: 
Provided, however, That any sum which shall have been paid to any officer under 
the provisions of section 1 of this act or under the provisions of the act of June 
2, 1941 (Public, Numbered 97, Seventy-seventh Congress), as an allowance for 
uniforms and equipment shall be deducted from the amount payable to him under 
this section: And provided further, That payment to any officer of the allowance 
provided in this section shall disqualify such officer thereafter from receiving the 
allowance provided in section 1 hereof or section 4 of the act of June 3, 1941 
(Public, Numbered 97, Seventy-seventh Congress). 


In your letter of April 25, 1942, it is stated : 


House Report No. 1706 on Bill No. S. 1891 shows that the date of September 
26, 1941, used in section 2 of the act of March 9, 1942, supra, was the date of 
graduation from the first officers’ candidate school. It is the view of this depart- 
ment that there is no doubt as to the right of officers of the group commissioned 
on or subsequent to that date to receive an allowance for uniforms and equip- 
ment, if otherwise within the provisions of the act. However, as to officers com- 
missioned prior to September 26, 1941, the following questions are presented: 


(The questions are quoted below and will be answered in the order 
stated.) 
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1. What is the effective date of the deletion of the requirement for the wear- 
ing of the uniform, i. e., may an officer of the Officers’ Reserve Corps who received 
active duty training prior to September 26, 1941, receive the allowance, if other- 
wise entitled thereto, without a showing that he was required to wear the uni- 
form during a substantial portion of any period of such training for which he 
claims payment of the allowance? 

It is assumed this question refers to the payment of $50 annual in- 
crements under section 1 to Reserve officers for active duty training 
of 3 months or less and not to any rights they may have under the 
first proviso of section 2 of the act of March 9, 1942, and the answer is 
made on that assumption. 

The language contained in the act of May 14, 1940, Public No. 511, 54 
Stat. 212, 10 U. S. C. 361b, was identical to that contained in section 
1 of the act of March 9, 1942, supra, except for deletion at the end 
thereof of the phrase “during which periods the uniform is required 
to be worn.” By the omission of this language in section 1 of the 
act of March 9, 1942, the condition for the wearing of the uniform is 
not one of the requisites to payment under that section where the 
other conditions are met. Section 1 of the act of March 9, 1942, has 
no retroactive operation; one of the conditions for payment of a $50 
increment for uniforms and equipment under the act of May 14, 1940, 
was the wearing of the uniform during periods the uniform is required 
to be worn. 20 Comp. Gen. 37. The requisites for payment of the 
$50 increment under the act of May 14, 1940, having remained in effect 
until March 9, 1942, the modified conditions dispensing with the re- 
quirement for the wearing of the uniform are not applicable to active 
duty training of three months or less completed prior to March 9, 1942, 
that is, the effective date of the deletion of the requirement for the 
wearing of the uniform as to payments for prior periods is March 
9, 1942, and your illustrative question is answered in the negative. 
This answers so much of question 17 as refers to this question. 

For any payments for periods of active-duty training subsequent 
to March 9, 1942, however, in counting the prior periods to determine 
whether the officer has completed in separate fiscal years of each of 
their, first three periods of active duty training of 3 months or less 
following their original appointment, all periods of active duty train- 
ing within the act are to be counted whether the uniform was or was 
not required to be worn. See 20 Comp. Gen. 37, 38, particularly 
paragraphs 1 and 3. No change was made by the amendment except 
the elimination of the requirement as to wearing the uniform. 

2. May an officer of the Officers’ Reserve Corps, commissioned above the grade 
of captain prior to September 26, 1941, and who has not completed his first three 
periods of active duty training of three months or less in separate fiscal years 
following his original appointment, be entitled to receive the allowance provided 
in section 2 of the act of March 9, 1942, if he has been or shall be ordered to, 


found qualified, and accepted for active duty for a period in excess of three 
months following his original appointment? 
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As originally introduced, S. 1891, Seventy-seventh Congress, pro- 
vided for the gratuitous issue of uniforms and equipment having a 
money value of not to exceed $447, such uniforms and equipment to 
remain the property of the United States. In a report of the War 
Department, enactment of the bill as originally introduced was op- 
posed for reasons more fully stated in a letter of the Secretary of War 
dated November 14, 1941, to the Chairman, Committee on Military 
Affairs, United States Senate, but the opinion was expressed that an 
allowance of $150 would be a sufficient financial assistance for newly 
commissioned officers who accept extended active duty, provided this 
amount is payable in one sum at the time needed, and it was accord- 
ingly recommended that S. 1891 be amended to accomplish that pur- 
pose. By an amendment of the Senate Committee on Military Affairs, 
the language of the original bill was deleted entirely, substituting 
therefor other language and as so amended, was reported out and 
passed by the Senate. The House Committee on Military Affairs 
reported the amended bill as passed by the Senate with two amend- 
ments, the first amendment providing for the addition of the words 
“below the grade of major,” page 2, line 3, of bill (first line of section 
2 of the act), and the second amendment providing for the addition 
of the words “who have been or shall be” in lieu of the words “upon 
being,” page 3, line 1, of the bill. It appears, however, that when 
the bill as amended by the House Committee on Military Affairs was 
reported out, a member of that committee offered an amendment at 
its direction to strike out all after the colon, page 2, line 15, of the bill 
down through the word “act” in line 5, page 3, and to insert in lieu 
thereof the following: 

Provided, That any officer of the Officers’ Reserve Corps commissioned prior 

to September 26, 1941, shall be entitled to receive the allowance provided in this 
section, if he has been or shall be ordered to, found qualified, and accepted for 
active duty for a period in excess of three months under his commission: Pro- 
vided further, That any sum which shall have been paid to any officer under the 
— of such act of May 14, 1940, prior to its amendment by section 1 of 

As thus amended, S. 1891 was passed by the House. See Congres- 
sional Record for February 10, 1942, pages 1221-1222. In conference 
the Senate receded from its disagreement to the first House amendment 
with an amendment to insert in lieu thereof the words “below the 
grade of major on or”; and as to House amendment No. 2, which 
presumably included the amendment on the floor of the House just 
quoted, the Senate agreed thereto with an amendment which finally 
became the first proviso and the first two lines of the second proviso 
in section 2 of the act of March 9, 1942. 

In explanation of the action agreed upon in conference, it was stated 
in the report of the House conferees, House Report No. 1801, 77th 


Congress, 2d Session : 
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Amendment No. 1: This amendment prevents the payment of the uniform and 
equipment allowance to persons commissioned in the Army of the United States 
subsequent to September 26, 1941, in the grade of major or any higher grade. 
The conference agreement adopts the amendments with an amendment thereto for 
the purpose of assuring that those officers who were commissioned on September 
26, 1941, shall be entitled to the allowance for uniforms and equipment. 

Amendment No. 2: This amendment provided for the payment of the uniform 
and equipment allowance to every officer of the Officers’ Reserve Corps com 
missioned prior to September 26, 1941, and subsequent to June 3, 1916, who has 
been or shall be on active duty for more than 3 months. The Senate bill provided 
for payment of the allowance only to Reserve officers who could qualify under 
the act of May 14, 1940. Only officers serving under their original appointments 
could qualify under the act of May 14, 1940. The amendment also clarified the 
application of the bill to those officers who have heretofore been, or may before 
the enactment of the bill into law be, called to active duty. The conference 
agreement rejects so much of the House amendment as would make the allowance 
payable to officers who were not eligible for the allowance under the act of 
May 14, 1940, and includes so much of the House amendment as clarifies the 
application of the bill to those officers who have heretofore been, or may before 
the enactment of the bill into law be, ordered to active duty. 

The enacting clause of section 2 authorizes the payment of the 
$150 allowance for uniforms and equipment to persons “originally 
commissioned below the grade of major, on or subsequent to 
September 26, 1941.” 

The first proviso of section 2 refers to any officer of the Officers’ 
Reserve Corps (1) who has received an allowance under the provi- 
sions of the act of May 14, 1940, as originally approved, or (2) who 
would have been entitled to receive such allowance if he had com- 
pleted any duty prescribed in the said act; “and, in either case, who 
has not completed his first three periods of active duty training of 
38 months or less in separate fiscal years following his original ap- 
pointment.” The act of May 14, 1940, contains no prohibition 
against payment of the uniform and equipment allowances, other 
conditions being met, by reason of the grade or rank of the Reserve 
officer. It is to be noted that the second proviso provides that any 
sum which shall have been paid to any officer under the provisions 
of section 1 of this act shall be deducted from the amount payable 
under section 2. As section 1 is a reenactment of the act of May 
14, 1940, with a modification, it includes payments under the act of 
May 14, 1940. To a limited extent, the enacting clause of section 2 
and the first proviso thereof have distinct purposes and the express 
limitation as to grade in the first clause is not for application to the 
first proviso where the term used is “any officer of the Officers’ 
Reserve Corps commissioned prior to September 26, 1941.” It must 
be presumed, therefore, the framers of the legislation used the re- 
spective terms with reference to their normal meaning, the prohibi- 
tion in the first clause having no application to the Reserve officers 
otherwise within the provisions of the first proviso; that is, the first 
proviso is an independent enactment and not an exception to the 
enacting clause. Question 2 is answered yes. 

470350"—42——67 
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8. Is a Reserve officer, commissioned prior to September 26, 1941, who com- 

pleted one or two periods of active duty training of three months or less in 
separate fiscal years following his original appointment and prior to May 14, 
1940, entitled to the $150 allowance for uniforms and equipment provided by 
the act of March 9, 1942, if he shall be or shall have been ordered to, found 
qualified, and accepted for active duty for a period in excess of three months 
under his commission prior to September 26, 1941? 

No payment was authorized under the act of May 14, 1940, for 
periods of active duty prior to that date, but such periods, if other- 
wise within the act were required to be considered in determining 
the total of three periods. If, therefore, the Reserve officer has 
received or was entitled to receive an allowance under the act of 
May 14, 1940, as originally approved, and has not completed his first 
three periods of active duty training of three months or less, he 
comes within the provisions of the first proviso of section 2. 

The first proviso of section 2 and the proviso which follows for 
deduction of amounts previously paid under the act of May 14, 1940, 
are for the purpose of equalization. If but for the act of March 9, 
1942, the Reserve officer would have been entitled to benefits under 
the act of May 14, 1940, if he had completed any duty prescribed 
in that act and is otherwise within the first proviso of section 2 of 
the act, he is entitled to the benefits of its provisions. See 20 Comp. 
Gen. 37, statement No. 3. Question 3 is answered yes. 

With respect to so much of question 17 as refers to question 3, you 
are informed that as the first proviso of section 2 covers officers of 
the Officers’ Reserve Corps commissioned prior to September 26, 1941, 
and the enacting clause of section 2 covers officers of the Army of the 
United States, inclusive of officers of the Officers’ Reserve Corps 
“originally commissioned below the grade of major, on or subsequent 
to September 26, 1941,” and who were ordered to extended active duty 

‘within 3 years from the date of and under their respective original 
commissions, an officer of the Officers’ Reserve Corps above the grade 
of captain commissioned prior ot September 26, 1941, who was accepted 
for active duty in excess of 8 months subsequent to September 26, 1941, 
if otherwise within the proviso, would be entitled to the benefits of 
the proviso as construed in answer to this question. 

4. Is a Reserve officer who has had three periods of active duty training prior 
to May 14, 1940, of three months or less in separate fiscal years, the uniform 
not being required to be worn in any of the three periods, entitled under this 
Act to the allowance of $150.00 if ordered to, found qualified, and accepted for 
active duty in the military service for a period in excess of three months prior 
to September 26, 1941? 

As stated in answer to question 2, the first proviso of section 2 applies 
to any officer of the Officers’ Reserve Corps (1) who has received an 
allowance under the provisions of the act of May 14, 1940, as origi- 
nally approved, or (2) who would have been entitled to receive such 

allowance if he had completed any duty prescribed in said act, but with 
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the restriction that the officer “in either case * * * has not com- 
pleted his first three periods of active duty training of 3 months or 
less in separate fiscal years following his original appointment.” This 
exception or restriction is not qualified in any manner. As the officer 
in the question “has had three periods of active duty training prior to 
May 14, 1940, of 3 months or less in separate fiscal years” he has 
“completed his first three periods of active duty training of 3 months 
or less in separate fiscal years following his original appointment” 
and is not entitled to any benefits under the first proviso of section 2 
of the act. 

Answering so much of question 17 as refers to question 4, whether 
he was accepted for active duty in excess of 3 months prior or sub- 
sequent to September 26, 1941, would make no difference as to his 
rights. 

5. Is a Reserve officer who has had three periods of active duty training prior 
to May 14, 1940, of three months or less in separate fiscal years, but during one 
period of training the uniform was not required to be worn, and who has had a 
fourth period of active duty training subsequent to May 14, 1940, and prior to 
March 9, 1942, of three months or less in a separate fiscal year when the uniform 
was required to be worn, and who has received an allowance of $50.00 under 
the act of May 14, 1940, supra, entitled to the allowance of $150.00 (less $50.00) 
under the provisions of section 2 of the act of March 9, 1942, if ordered to, found 


qualified, and accepted for active duty in the military service for a period in excess 
of three months prior to September 26, 1941? 


For the reasons stated in the answer to question 4, the officer in this 
case having “completed his first three periods of active duty training 
of 3 months or less in separate fiscal years following his original 
appointment” is not within the first proviso of section 2 of the act. 
Answering so much of question 17 as refers to question 5, the date he 
was accepted for active duty in excess of 3 months would not affect 
the answer. 


6. Will an officer commissioned more than three years prior to September 26, 
1941, who enters on active duty as provided in the act of March 9, 1942, for a 
period in excess of three months prior to September 26, 1941, and who has re- 
ceived no allowances for uniforms and equipment, be entitled to the allowance 
provided for in the act of March 9, 1942? If so, in what amount? 

Assuming thé question relates to a Reserve officer, the answer to this 
question is affected by the active duty training of the Reserve officer. 
If he performed three periods of active duty training of 3 months or 
less prior to his entry on extended active duty he would not be entitled 
to any benefits of the act of March 9, 1942. See the answers to ques- 
tions 4 and 5. It was not the purpose of the first proviso of section 2 
of the act of March 9, 1942, to include all Reserve officers who had been 
appointed since June 3, 1916. If the Reserve officer referred to in this 
question never had any rights under the act of May 14, 1940, because 
of training duty within the act prior to its enactment or had com- 
pleted his first three periods of active duty training of 3 months or 
less in separate fiscal years following his original appointment he is 
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not entitled to the benefits of section 2. If, however, he has not com- 
pleted his first three periods of active duty training of 3 months or 
less in separate fiscal years following his original appointment he 
would be entitled to and the amount payable would be $150 as it is 
stated he had received no allowance for uniforms and equipment. 
Answering so much of question 17 as refers to question 6, the date of 
entry on extended active duty would not affect his rights. 

7. Will an officer commissioned more than three years prior to May 14, 1940, 
who enters on active duty as provided in the act for a period in excess of three 
months prior to September 26, 1941, and who has received no allowances for 
uniforms and equipment, be entitled to the allowance provided for in the act of 
March 9, 1942? If so, in what amount? 

Whether the commission was more than 3 years before September 
26, 1941, or more than 3 years prior to May 14, 1940, the answer to 
question 6 above, including so much of question 17 as refers to ques- 
tion 7, answers this question. 

8. Where an officer, after having been originally appointed, allows such origi- 
nal appointment to lapse and is subsequently reappointed prior to May 14, 1940. 
or prior to September 26, 1941, in the Officers’ Reserve Corps, and is placed on 
active duty prior to September 26, 1941, is the full amount of the allowance 
($150.00) payable less any amounts previously paid? 

On the assumption the officer would have been or was entitled to the 

benefits of the act of May 14, 1940, the answer to this question is in the 
affirmative. In decision B-15062, dated March 11, 1941, it was stated: 
The significance and meaning of the phrase “following their original appoint- 
ment” and any limitation upon the right to payment of the uniform and equip- 
ment allowance to officers of the Officers’ Reserve Corps under the act of May 
14, 1940, are not to be gathered from these words standing alone but must be 
considered in their relation with the act as a whole, The phrase is not synony- 
mous with the term “during their original appointment” but refers to periods of 
active duty as defined in the act next after the reserve officer's original appoint- 
ment in the Officers’ Reserve Corps. In other words the mere lapse of time 
following a reserve officer’s original or first appointment during which the condi- 
tions of the statute have not been met does not affect or diminish his right it and 
when the prerequisites to payment of the annual allowance concur. * * 
Of course, if the Reserve officer had completed his first three periods 
of active duty training of 3 months or less in separate fiscal years 
following his original appointment—original here meaning his first 
appointment—he is not entitled to the benefits of the first proviso of 
section 2 of the act of March 9, 1942. 

9. Where an officer, after having been originally appointed, is later commis- 
sioned in the same or higher grade without a break in service prior to May 14, 
1940, or September 26, 1941, in the Officers’ Reserve Corps, and is placed on active 
duty prior to September 26, 1941, is the full amount of the allowance ($150.00) 
payable less any amounts previously paid? 

This question is answered in the affirmative unless the officer had 
completed three periods of active duty training as prescribed by the 
first proviso of section 2 of the act which precluded payments there- 
under. See answer to question 4, 
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10. Where an officer, after having been originally appointed, allows such origi- 
nal appointment to lapse and is subsequently reappointed prior to May 14, 1940, 
or prior to September 26, 1941, in the Officers’ Reserve Corps, and is placed on 
active duty on or subsequent to September 26, 1941, is the full amount of the 
allowance ($150.00) payable less any amounts previously paid? 

On the assumption that he was entitled to benefits under the act of 
May 14, 1940, this question is answered in the affirmative subject to 
the answer to question 4. 

11. Where an officer, after having been originally appointed, is later commis- 
sioned in the same or higher grade without a break in service prior to May 14, 
1940, or September 26, 1941, in the Officers’ Reserve Corps, and is placed on active 
duty on or subsequent to September 26, 1941, is the full amount of the allowance 
($150.00) payable less any amounts previously paid? 

The answer to this question is “yes” unless there were completed 
three periods of active training duty of 3 months or less in separate 
fiscal years thus excluding him from any benefit under the act. See 
answer to question 4. 

12. Should a period of active duty of less than three months during which the 
wearing of the uniform was not required, be counted as one of the “three periods 


of active duty training of three months or less in separate fiscal years” mentioned 
in the first proviso to section two of the act of March 9, 1942, supra? 


Yes, for the reasons stated in answer to question 4. 


13. Should the allowance of $150 be decreased by $50 for each of one or two 
periods of active duty of less than three months, performed prior to May 14, 1940, 
by a Reserve officer commissioned prior to September 26, 1941, in the event 
payment has not been made therefor? 

The purpose of the first proviso of section 2 of the act of March 9, 
1942, and the proviso which immediately follows is to pay to Reserve 
officers $150 if within the provisions, less the amount paid under the 
act of May 14, 1940, as originally approved. The language of the first 
proviso is “or who would have been entitled to receive such allowance 
if he had completed any duty prescribed in the said act,” and the next 
proviso is “that any sum which shall have been paid to any officer 
under the provisions of section 1 of this act * * * as an allow- 
ance for uniforms and equipment shall be deducted from the amount 
payable to him under this section.” See answer to question 2. If the 
Reserve officer referred to in this question is within that provision (see 
answer to question 4), he should be paid $150 if otherwise within the 
first proviso, deducting the payments previously made. As thus 
understood, the question is answered in the negative. 

14. Would a Reserve officer appointed in one branch, who completed, prior to 
May 14, 1940, three periods of active duty of less than three months while serving 
in that branch, and who was subsequently appointed as an original appointment 
in a second branch and thereafter completed no tours of active duty, be entitled 
to the allowance if accepted for active duty in excess of three months? 

If the officer referred to in this question, subsequent to his original 
appointment, were appointed prior to September 26, 1941, he would 
secure no benefits under the first proviso of section 2, because he had 
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completed his first three periods of active duty training. If his second 
appointment in another branch were on or subsequent to September 26, 
1941, he would not come within the provisions of the enacting clause of 
section 2 of the act of March 9, 1942, by reason of the fact that such 
appointment would not constitute an original commission as contem- 
plated thereby. Question 14 is answered in the negative. 

15. Would an officer of the Officers’ Reserve Corps who completed three periods 


of active duty of less than three months under his Reserve commission, and who 
was subsequently appointed in the Regular Army, prior to September 26, 1941, 


be entitled to the allowance? 

As in the preceding question, the officer would not be entitled to 
an allowance under the first proviso of section 2 relating to Reserve 
officers, and since his appointment in the Regular Army would not 
have been on or subsequent to September 26, 1941, he would not come 
within the enacting clause of section 2, nor would his appointment 
in the Regular Army be his original commission in the Army of the 
United States or in any component thereof. This question is answered 
in the negative. 

16. Would the answer to question 15 be different if the officer concerned had 


completed one or two periods of active duty of less than three months under 
his Reserve commission? 


This question is answered in the negative. 


17. Would the answer to questions 1, 3, 4, 5, 6, and 7, above, be affected by the 
fact as to whether an officer, commissioned prior to September 26, 1941, was 
accepted for active duty in excess of three months prior to, or subsequent to, 


September 26, 1941? 

Answers to this question have been made under the respective 
questions stated. 

18. Does the fact that the first appointment of a Reserve officer, commissioned 


prior to September 26, 1941, was above the grade of captain, prevent him from 
receiving the allowance, if he is otherwise entitled thereto? 


No. See answer to question No. 2 above. 


19. Does the fact that a Reserve officer, who was first appointed below the 
grade of major prior to September 26, 1941, was promoted to, or received a new 
appointment in, a grade above the grade of captain prior to September 26, 
- 1941, prevent him from receiving the allowance, if he is otherwise entitled 
thereto? 

No. See answer to preceding question. However, the total in any 
event may not exceed $150 under all appointments. 

20. Would the answer to question 19 be different if the officer concerned was 
promoted to, or received a new appointment in, a grade above the grade of 
captain subsequent to September 26, 1941? 

If otherwise within the first proviso of section 2, having been a 
Reserve officer continuously under commissions both prior and sub- 
sequent to September 26, 1941, his promotion subsequent to that date 
would not take him out of the benefits of the act. However, if sep- 


arated and subsequently given a new appointment in the grade of major 
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or above after September 26, 1941, he would not have been on March 
9, 1942, an officer below the grade of major under the enacting clause 
and he would not be an officer of the Officers’ Reserve Corps commis- 
sioned prior to September 26, 1941, under the first proviso. 


(B-24901) 
PAY—RETIRED NAVY OFFICER ON ACTIVE DUTY—SAVED PAY RIGHTS 


A. Navy lieutenant on the retired list on the effective date of the act of June 
10, 1922, whose retired pay, by reason of the saving clause in section 17 of 
the said act, was computed on the rates prescribed in the act of May 13, 
1908, is not entitled, upon being called to active duty in the rank (lieutenant 
commander) to which he was advanced on the retired list pursuant to the 
act of June 21, 1930, to the pay of a lieutenant commander computed under 
the 1908 act, but is entitled only to the pay prescribed for that grade by 
the 1922 act. 

A retired Navy officer on active duty receiving, by reason of the saving clause 
in section 17 of the act» of June 10, 1922, the pay of his grade computed 
under the act of May 13, 1908, is not entitled to the 10 percent increase 
in pay for foreign service authorized by the 1908 act, in view of section 
15 of the 1922 act abolishing the increase for foreign service. 


Assistant Comptroller General Elliott to the Secretary of the Navy, May 23, 1942: 


There has been considered your letter of March 28, 1942, with en- 
closures, requesting a decision relative to the proper rate of active duty 
pay and allowances payable to Lt. Comdr. H. H. Porter, U. S. Navy, 
retired. The indorsement of the Chief of the Bureau of Supplies and 
Accounts submitting the matter to you is as follows: 


1. At the time Lieutenant Commander H. H. Porter, U. 8S. N., Retired, was 
ealled to active duty, he was drawing retired pay at the rate of $195.00 per 
month, computed as three-fourths of $260.00 per month, the active duty pay of a 
lieutenant with over 15 years’ service as prescribed by the act of May 13, 1908. 
This officer was advanced to the rank of lieutenant commander under the pro- 
visions of the act of June 21, 1930, which conferred the higher rank for purposes of 
rank and precedence but not for the purpose of pay while on the active or retired 
list. Accordingly, until the enactment of Public Law 340 of December 15, 1941, 
he was entitled to active duty pay computed as 100 percent of the pay which 
he was receiving on the retired list plus the allowances prescribed for an officer 
of the same rank and service on the active list. 

2. Public Law 340 approved December 15, 1941 [55 Stat. 800] provides: 

“That all commissioned officers of the Navy and Marine Corps on the retired 
list shall, when on active duty, receive full pay and allowances of the rank or 
grade in which they serve on such active duty: Provided, That this act shall 
not operate to reduce the pay and allowances of such retired officers while on 
active duty.” 

8. Under the provisions of the above quoted act, effective December 15, 1941, 
Lieutenant Commander Porter is entitled to the pay and allowances of the rank 
in which he is serving on active duty. At the time of the enactment of this 
legislation, Lieutenant Commander Porter was drawing active duty pay and 
allowances computed as follows: 


Pay (saved pay act of May 13, 1908, for lieutenant with over 15 years’ 
service) 

Rental allowance (act of June 10, 1922) 

Subsistence allowance (act of June 10, 1922) 


Total pay and allowances 





1038 DECISIONS OF THE COMPTROLLER GENERAL 


Effective December 15, 1941, Lieutenant Commander Porter is entitled to the pay 
and allowances of the rank in which he is serving on active duty. Computed 
on the basis of the pay prescribed by the act of June 10, 1922, his pay and 
allowances are as follows: 


Pay (lieutenant commander with over 15 years’ service) 
a dita inccienaeceosechaeeegebntih niliecalibaianatiaaieatinrpimifinab-enrtailintcneancets 
Subsistence allowance 


Total pay and allowances 


4. Under existing decisions of the Comptroller General full pay in the case of 
an officer on the retired list on June 30, 1922, is the pay authorized by the pay 
laws in effect on June 30, 1922, until such pay and allowance, plus the allowances 
prescribed by the act of June 10, 1922, for an officer of his rank and service equals 
or exceeds the pay prescribed by the act of June 10, 1922, for officers on the active 
list with the same rank and service. The pay and allowances to which Lieutenant 
Commander Porter is entitled on and after December 15, 1941, is greater than 
the pay which he was receiving prior to that date. In view of the fact that 
he is now entitled to pay based on a rank higher than that held on July 1, 1922, 
it is not believed that the savings clause in section 17 of the act of June 10, 1922, 
as amended, or the provisions of the act of May 8, 1926, would entitle him to 
active duty pay computed on the basis of saved pay. 

5. Lieutenant Commander Porter was on active duty in the Tenth Naval 
District (Puerto Rico) from November 8, 1940, to July 20, 1941, and his inquiry 
in paragraph 5[6] of the basic letter involves his right to the 10% increase pro- 
vided by the act of May 13, 1908, for foreign service during that period. Section 
15 of the act of June 10, 1922, abolished the 10% increases provided by the act 
of May 13, 1908, for foreign service and therefore while serving on active duty in 
Puerto Rico, such increase could not be included in computation of his pay under 
the 1908 act. 

6. It is requested that the Bureau of Supplies and Accounts be advised of the 
action taken on this case. 


In a letter to the Chief of Bureau of Supplies and Accounts, dated 
February 25, 1942, Lieutenant Commander Porter states: 


5. It is my contention that the act of 1922 does not affect the individual con- 
cerned until such time as his pay thereunder is greater than it woukd be under 
the act of 1908, and that the “saving clause” was inserted in the act for that 
specific purpose, and to insure that no reduction in pay would result to an 
individual. 

Section 17 of the act of June 10, 1922, 42 Stat. 632, provides in part 
as follows: ' 

* * * That nothing contained in this act shall operate to reduce the present 
pay of officers, warrant officers, and enlisted men now on the retired list or 
officers or warrant officers in an equivalent status of any of the services men- 
tioned in the title of this act: * * * Retired officers * * * shall, when 
on active duty, receive full pay and allowances, 

The Navy Register for January 1, 1919, shows Lieutenant Com- 
mander Porter as holding permanent rank of lieutenant and temporary 
rank (as provided in the act of July 1, 1918,40 Stat. 715) of lieutenant 
conimander. The Navy Registers for the years 1920 to 1923, inclusive, 
list the officer as a lieutenant on the retired list. Thus when the act of 
June 10, 1922, became effective he was a lieutenant on the retired list 
and the only pay saved to him by section 17 of the act of June 10, 1922, 
is the pay of a lieutenant computed at the rates specified in the act of 
May 13, 1908. By virtue of his advancement in rank on the retired list 
to the grade of lieutenant commander pursuant to the provisions of 
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section 1 of the act of June 21, 1930, 46 Stat. 793, and in view of the 
provisions of the act of December 15, 1941, 55 Stat. 800, he became 
entitled, on and after December 15, 1941, to active duty pay as a lieu- 
tenant commander. As pointed out by the Chief of the Bureau of 
Supplies and Accounts, Lieutenant Commander Porter was on active 
duty prior to the enactment of Public Law 340 of December 15, 1941, 
and in view of the saving clause in section 17 he was receiving active 
duty base and longevity pay as a lieutenant computed under the provi- 
sions of the act of May 13, 1908, 35 Stat. 127, since his pay thus com- 
puted was higher than the pay he would have received had the compu- 
tation been made at the rates prescribed in the act of June 10, 1922. 
However, the only purpose of the saving clause in section 17 was to 
prevent a reduction in pay. The rate of base and longevity pay pro- 
posed to be paid the officer on and after December 15, 1941, computed 
at the rates prescribed in the act of June 10, 1922, is greater than active 
duty pay based on the retired pay he was receiving on the effective date 
of the act of June 10, 1922. The saving clause does not authorize 
payment at the rates specified in the 1908 act unless payment at the 
rates prescribed in the 1922 act would result in a reduction in the rate 
of pay authorized for the officer on June 30, 1922. In other words, 
the saving clause does not save to the officer the pay of a grade to which 
he became entitled after the effective date of the act of June 10, 1922, 
where his pay in the higher grade, computed at the rates set out in 
the 1922 act, is greater than the pay he was receiving prior to the 
effective date of the promotion. With respect to the saving clause in 
section 16 of the act of June 10, 1922, relating to officers on the active 
list, it was held in 2 Comp. Gen. 57, 59, as follows: 

* * * the saving clause relates to officers then in the service and * * * 
there is no authority in its provisions for saving to any officer the prior pay of 
any grade to which he may thereafter be promoted if the prior pay of such grade 
is greater than that established by the act of June 10, 1922. 

I concur in the opinions of the Chief of the Bureau of Supplies and 
Accounts as expressed in his letter, swpra, on both of the questions 
raised by Lieutenant Commander Porter. Accordingly, pay and al- 
lowances of the officer as a lieutenant commander on and after Decem- 
ber 15, 1941, are for computation at the rates prescribed in the act of 
June 10, 1922, and he is not entitled to a 10 percent increase in pay for 
the period November 8, 1940, to July 20, 1941, when he served in Puerto 
Rico, in view of the provisions of section 15 of the act of June 10, 1922. 


(B-25583) 
TRANSPORTATION—FREIGHT FORWARDER SERVICES 


A request for a “ruling” as to whether the General Accounting Office “will ap- 
prove” freight charges for future freight forwarder services paid in conformity 
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with the rate bases suggested in the request for decision is subject to 

the rule that an advance decision of the Comptroller General determines 
only questions of law, rather than questions of fact, and is not controlling 
in the audit of subsequent payments in the same or any other case if the 
facts are different from the statement of facts on which the decision is 
rendered. 

The determination of administrative officers to whom authority is delegated by 
the head of the department, that the needs of the Government require the 
services of freight forwarders, will not be questioned by the General Account- 
ing Office, but whether the services so procured were available at lawfully 
filed and published tariff rates open to the public is a question of law for 
determination by the accounting officers, and an erroneous administrative 
determination with respect thereto weuld not be controlling. 

There is no objection to a limitation to be included in contracts for special services 
rendered by freight forwarders at other than land-grant rates, that “the 
maximum rates charged shall be the lowest standard less carload/all-rail 
rates or charges and that the total charge for a military shipment will not 
be greater than the charge for a minimum carload * * * at the standard 
carload all-rail rate * * *, notwithstanding the existence of lower rail- 
water or all-water rates”, provided the services rendered are not available 
to the public at large on the basis of lower lawfully filed and published 
tariff rates. 

If the services rendered as special under a contract for transportation by freight 
forwarders at other than land-grant rates are not available at rates published 
in the tariffs of carriers other than freight forwarders, then the classifications 
and ratings prescribed for use in connection with these latter rates, which 
differ from the classifications and ratings of freight forwarders, would not 
be controlling as a tariff requirement upon the charges of the forwarders. 


Comptroller General Warren to the Secretary of War, May 23, 1942: 
I have your letter of May 8, 1942, as follows: 


I have carefully considered your letter of May 4, 1942, File B~-25583, in reply 

to my letter of April 23, 1942, in which you have ruled, in substance, that where 
needs of the Government require transportation service by freight forwarders 
which is not available at the published tariff rates of the railroads, an agree- 
ment with the forwarders to furnish transportation service at other than land- 
grant rates, would appear to be authorized and that where payments for such 
special service are made in accordance with a contract for the application of 
agreed rates your office will not withhold credit for such payments merely be- 
cause such agreed rates were in excess of net land-grant rates applicable for 
service over land-grant railroads. 
You further call attention to the fact that the proposed contract clause, copy 
of which is quoted on page 2 of your letter of May 4, 1942, makes reference to 
certain other clauses, the provisions of which are not shown and that accordingly 
my questions cannot be answered more specifically than as indicated in your 
letter which you state will be controlling in the audit of the paid accounts by 
your office. 

I am attaching hereto a copy of proposed “Freight Forwarder Service Agree- 
ment with War Department,” which contains the proposed contract clauses in 
question, and furnishes you the desired information. 

Consideration of the ruling made in your letter of May 4, 1942, has raised 
several additional points as to which your supplemental ruling is hereby re- 
quested. These questions are as follows: 

(1) On page 12-13 of your letter of May 4, 1942, you state as follows: 

“Accordingly, you are informed that where it is administratively determined 
that the needs of the Government service require a handling by forwarders, in 
connection with transportation, that is not available at the published tariff rates 
of the railroads but is procurable from forwarders, an agreement with the for- 
warders to furnish such transportation service at other than land-grant rates 
would appear to be authorized; and where the record in connection with dis- 
bursements shows that payments for such special services are made pursuant 
to and in accordance with a contract for the application of agreed rates, this 
office will not be required to withhold credit for such payments merely because 
such agreed rates were in excess of net land-grant rates applicable for service 
over land-grant railroads.” 
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Your ruling is requested as to whether the administrative determination of 
duly authorized officers of the War Department, to whom authority is delegated, 
will be binding and that the freight charges assessed and paid pursuant thereto, 
will not be subject to suspension or disallowance. 

(2) Your ruling is requested as to whether you will approve the payment of 
freight charges as provided by section 7 (d) of the proposed contract. 

(3) Your ruling is requested as to whether you will approve the payment of 
freight charges assessed by forwarders in accordance with the proposed contract, 
notwithstanding the fact that the methods of rating and classification of freight 
forwarders differ from the methods employed in the tariffs of carriers now 
subject to Federal Regulation. 

With reference to the questions so presented it seems appropriate 
to invite attention to the fact that as stated by a former Comptroller 
General in a decision, A. D. 6680, May 20, 1922, to a collector of 
customs— 

The function of an advance decision of the Comptroller General is to decide 

doubtful questions involved in payments to be made by disbursing officers. Such 
a decision cannot properly be made to cover an advance examination and ap- 
proval of vouchers which is an auditing function for exercise in the settlement of 
disbursing accounts. 
Your request, therefore, for a “ruling” as to whether this office “will 
approve” freight charges paid in conformity with the bases suggested 
in your submission, or that said charges “will not be subject to sus- 
pension or disallowance” makes it necessary to point out that while 
decisions rendered to disbursing officers or heads of departments 
pursuant to the provisions of section 8 of the Dockery Act of July 
31, 1894, 28 Stat. 207, as amended (31 U. S. C. 74), “upon any question 
involving a payment to be made by them or underthem * * * shall 
govern the General Accounting Office in passing upon the account 
containing said disbursement,” it has been held uniformly by the 
accounting officers that advance decisions necessarily are based upon 
the statement of facts submitted as the basis for the request for 
advance decision and where the material facts pertaining to a pay- 
ment made are shown to be otherwise than those on the basis of 
which the decision was rendered, the decision is not controlling in 
the audit of the payment so made. Thus, in 22 Comp. Dec. 421, quot- 
ing from the syllabus, it was held: 

An advance decision by the Comptroller of the Treasury determines only 
questions of law, not of fact, the conclusion of law being predicated, for the 
purposes of the decision, upon an assumed state of facts. 

The effect of advance decisions, insofar as questions of fact are con- 
cerned, was stated therein more specifically as follows: 

— decision cited was necessarily based upon the statement of facts sub- 
mitted. 

This office has repeatedly stated that advance decisions which it renders must 
of necessity be based upon and limited to the particular statement of facts sub- 
mitted. Principles of law thus decided and announced may be of general 
application, but questions of fact referred to in such decisions are not decided ; 
but for the purposes of the particular case in hand the statement of fact sub- 


mitted is and must be accepted. The decision rendered cannot properly be 
extended and applied to any other case or to the same case when there is 
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presented a state of facts different from the statement on which the decision is 
rendered. 

It will be appreciated, therefore, that an audit of the paid accounts will 
be necessary and that where the material facts involved are found to 
be otherwise than those on the assumption of which the decision 
was rendered and such as to make inapplicable the principles of law 
therein applied, such suspension or disallowance as may be necessary on 
the basis of the actual facts of record will not be precluded by the 
operation of the advance decision. 

Considering now your question whether “the administrative de- 
termination of duly authorized officers of the War Department, to 
whom authority is delegated, will be binding and that the freight 
charges assessed and paid pursuant thereto, will not be subject to 
suspension or disallowance” it is to be noted that the decision of May 
4, 1942, was based upon the assumption that the transportation services 
available otherwise than as procurable through forwarders would not 
afford the expedition of movement requisite for the Government’s 
purposes and that the entire services to be procured from the forward- 
ers were not available at lawfully filed tariff rates. In view of the sit- 
uation so understood as obtaining you were informed— 

* * © that where it is administratively determined that the needs of the 
Government service require a handling by forwarders, in connection with trans- 
portation, that is not available at the published tariff rates of the railroads but 
is procurable from forwarders, an agreement with the forwarders to furnish 
such transportation service at other than land-grant rates would appear to 
be authorized; and where the record in connection with disbursements shows 
that payments for such special services are made pursuant to and in accordance 
with a contract for the application of agreed rates, this office will not be required 
to withhold credit for such payments merely because such agreed rates were in 
excess of net land-grant rates applicable for service over land-grant railroads. 
_ This conclusion recognized that the question whether the needs of 
the Government would require the procurement of a given service is one 
for determination administratively and it is the purpose of this office to 
give effect without question to such determination. However, the ques- 
tion whether a service so procured was available at lawfully filed and 
published tariff rates open to the public is a question of law and, of 
course, an erroneous administrative determination in this respect 
would not be controlling upon the accounting officers. In this con- 
nection it may be pointed out that the decision expressly assumed that 
opportunities for the furnishing of special services on the part of 
forwarders probably would occur either in connection with the as- 
sembling of separate lots at origin, or in their distribution at destina- 
tion, or in the expedition of movement not available otherwise than in 
forwarder service. There has now come to attention, however, the 
fact that by virtue of Public Law 558, approved May 16, 1942, 56 
Stat. 284, being entitled “An act to amend the Interstate Commerce 
Act, as amended, to provide for the regulation of freight forwarders,” 
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it is provided in section 404 (a), that “It shall be the duty of every 
freight forwarder to provide and furnish, upon reasonable request 
therefor, the service subject to this part covered by its permit issued 
under this part,” and the requirement is made, as provided in section 
405 (a), that “Every freight forwarder shall file with the Commission 
and print, and keep open to public inspection, tariffs showing its rates 
and charges for service subject to this part, and all classifications, 
rules, regulations, and practices with respect thereto.” When, there- 
fore, the requirements of these provisions shall have been complied 
with the situation then existing will be materially changed from that 
which obtained when this matter received consideration in the decision 
of May 4, 1942, and the audit of accounts involving payments as for 
services denominated “special” necessarily will be made in the light 
of services available at the lawfully filed and published rates of the 
forwarders involved, effective as of the time of said services. 

Paragraph 7 (d) of the proposed agreement referred to in your 
second question is as follows: 

7. Forwarder further aren 


> * * * 

(d) That the maximum sade anoand shall be the lowest standard less car- 

load/all-rail rates or charges and that the total charge for a military shipment 
will not be greater than the charge for a minimum carload of the same freight 
at the standard carload all-rail rate between the same origin and destination, 
notwithstanding the existence of lower rail-water or all-water rates. 
On the assumption that the service rendered is not available to the 
public at large on the basis of lower lawfully filed and published tariff 
rates or charges, no objection is noted to the limitation so imposed. In 
this connection, attention is invited to Mo. Pac. R. R. Co. v. United 
States, 71 Ct. Cls. 650, 661, in which it was said “Government officers 
are without authority to contract for rates higher than those tendered 
to the public in duly published and authorized tariffs.” 

Relative to your third question, if, as apparently must be assumed, 
the service rendered as special under the contract is not available at 
rates published “in the tariffs of carriers now subject to Federal Regu- 
lation,” that is, carriers other than freight forwarders, then the 
classifications and ratings prescribed for use in connection with said 
rates would not be controlling upon the charges of the forwarders. 
In this connection, it is noted that paragraph 6 of the proposed agree- 
ment provides for attachment to the agreement of a “complete file of 
all forwarder’s tariffs including name and address of publishing agent, 
if any” and paragraph 7 (b) of the proposed agreement stipulates that 
the forwarder offers “To assess charges on military shipments not to 
exceed those made to any other shipper or receiver for an identical 
shipment between the same points.” It is assumed the purpose of this 
provision is to protect the Government against the payment of more 
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than required by the forwarder to be paid by the public at large for 
like transportation. 

Accordingly, subject to the limitations noted above that the service 
procured is not available at lawfully filed and published tariff rates 
and that the question of whether the services procured were so avail- 
able is one of law as to which an administrative determination is not 
necessarily controlling upon the accounting officers, I find no objection 
to the matters presented in your questions. 
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(B-25738) 
AFFIDAVITS—DEPENDENCY—FILING REQUIREMENTS 































Where, during the present war, unusual conditions prevent Army officers serving 
overseas from submitting each 6 months the affidavits of dependent mothers 
required by General Regulations No. 57 in support of claims for increased 
allowances on account of dependent mothers, the affidavits may be submitted 
within 2 years from the date of filing the last, but if an officer returns to the 
United States within the 2-year period, the affidavit should accompany his first 
pay and allowance voucher after arrival, or if his mother’s dependency status 
changes during the period through remarriage, etc., he should immediately 
notify the disbursing officer involved to discontinue payments effective from 
date of cessation of dependency. 


Assistant Comptroller General Elliott to the Secretary of War, May 23, 1942: 
There has been received your letter of April 29, 1942, as follows: 


Under the provisions of Paragraph 6d, AR 35-4220, it is required that an officer 
who is receiving increased allowances because of his dependent mother must sub- 
mit a renewed affidavit of the mother on the first day of January and the first day 
of July each year. Many of these officers are now serving overseas, and, in view 
of the fact that mail communication with many of the overseas stations has been 
temporarily suspended, it will be practically impossible in such ‘cases for the 
mother to forward the renewed affidavit to the officer son for submission with his 
pay voucher. 

In view of existing conditions, it is requested that consideration be given to the 
suspension of the requirement of the above-cited regulation during the period of 
the emergency, and that this office be authorized to advise disbursing officers that, 
after the initial approval by your office of a claim for additional allowances 
because of a dependent mother, payment of such allowances to the officer may 
continue while he is on overseas service and conditions prevent the filing of the 
renewed affidavit. 


As this is a matter of great concern to the service, a prompt indication of your 
views will be appreciated. 

Standard Form No, 1037, approved by the Comptroller General of 
the United States September 3, 1926, was prescribed for use of the 
services coming within the purview of the act of June 10, 1922, 42 Stat. 
625, by General Accounting Office General Regulations No. 57, 6 Comp. 
Gen. 881, Appendix. 

Paragraph 3 of the regulations, swpra, provides: 

3. The affidavit of the mother must be regularly renewed on the 1st day of 


January and July of each year and submitted with voucher covering period for 
which claim is first made thereafter, except that when in the interval changes 














eo Ss SFrvw = oS vw 


DECISIONS OF THE COMPTROLLER GENERAL 1045 


materially affecting the condition of dependency have occurred a new affidavit 
will be required and submitted at once. 

The purpose of the above-quoted provision is obvious. An officer’s 
mother may have been dependent on him within the meaning of the 
law at the time she executed her affidavit on Standard Form No. 1037, 
but subsequent thereto changes may occur which would terminate her 
dependency on the claiming officer. The 6 months’ period for renewal 
of the affidavit was fixed as a reasonable period of time for requiring 
evidence that conditions of dependency continue to exist. 

Your request that your office be authorized to advise disbursing 
officers that, after the initial approval by this office of a claim for addi- 
tional allowances for dependent mother, such payment to the officer 
may continue while he is on overseas duty and conditions prevent the 
filing of a new affidavit, would, in effect, require this office to approve 
payment of the additional allowances for an indefinite period on the 
basis of facts existing at some time in the past. It has been the uniform 
practice to authorize such payments only for the period covered by the 
voucher submitted to this officé for decision, with the understanding, 
of course, that payments for subsequent periods would be passed to 
credit in the disbursing officer’s accounts so long as the periodical affi- 
davits show no change materially affecting the condition of the mother’s 
dependency. However, in view of the unusual conditions under which 
officers are now serving at some overseas stations and the fact that at 
such stations the discontinuance of mail communication with the 
United States will make it practically impossible for the officers serv- 
ing thereat to obtain the affidavit of their mother for submission with 
their pay and allowance vouchers, the requirement of this office that a 
new affidavit of the officer’s mother be submitted on January 1 and 
July 1 of each year after initial approval of the claim will in such cases 
be modified, to the extent that, during the period of the present war, 
and as to officers serving at overseas stations with which mail com- 
munications are interrupted, the new affidavit will be required to be 
submitted to this office within 2 years from the date of the last affidavit 
filed by the officer. In all such cases the officer upon his return to the 
United States within the 2-year period will be required to submit a new 
affidavit of his mother on Standard Form 1037 with the first pay and 
allowance voucher presented by him after his arrival in the United 
States. : 

In the event an officer serving at an overseas station where conditions 
prevent the filing of a new affidavit, receives information that his 
mother has died, has remarried, or has come into possession of property 
of a value that would affect her dependency, such officer should upon 
receipt of such information immediately request the disbursing officer 
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carrying his account to discontinue payment to him of increased allow- 
ances on account of his mother, effective as of the date his mother ceased 
to be dependent on him for her chief support, and his first pay and 
allowance voucher presented thereafter should have attached a brief 
statement of the facts showing the reason for discontinuance of pay- 
ment of the increased allowances. 


(B-25739) 


SALES—SURPLUS PROPERTY—EFFECT OF GOVERNMENT PRICE- 
FIXING ORDERS 


Under the Emergency Price Control Act of January 30, 1942, maximum com- 
modity prices fixed by administrative order prior to the date—February 11, 
1942—the Price Administrator provided for by the act took office are binding 
on the United States on and after that date, so that a contractor for the 
purchase of scrap paper from the Government who paid, in accordance with 
a contract executed prior to the date of the act, more than the maximum 
price established therefor is entitled to refund of the excess paid for de- 
liveries on and after February 11, 1942—the claim for refund to be forwarded 
to this office for direct settlement. rr 

Bids offering to purchase commodities from the Government at prices in excess 
of the maximum prices established therefor in accordance with the Emer- 
gency Price Control Act of 1942, may be rejected, unless bidders are informed, 
in the invitation for bids, that bids in excess of the maximum will be 
regarded as having been quoted at the maximum price. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, May 25, 
1942: 


I have your letter of April 29, 1942, as follows: 


Reference is made to contract VA131h-1237 with the Mervis Iron & Metal 
Company for the purchase and removal of scrap paper and rags from the 
Veterans Administration, Danville, Illinois, during the period December 22, 1941, 
to June 30, 1942, which contract was forwarded to the General Accounting 
Office on January 19, 1942. 

It will be noted that the above concern quoted $12.25 per ton on item 1, 
paper, scrap, baled. 

Under date of April 1, 1942, the Office of Price Administration advised the 
Veterans Administration as follows: 

“The Mervis Iron and Metal Company, 320 East Harrison Street, Danville, 
Illinois, has taken up with us its Contract VA131h-1237 with your office in 
Danville, Illinois, for the purchase by the company of scrap baled wastepeper 
at a price of $12.25 per net ton f. o. b. Veterans Administration, Danville, 
Illinois. We understand that this contract was executed on December 22, 1941. 

“As you perhaps know, this office has issued Price Schedule No. 30 establish- 
ing a maximum price for the sale of various grades of wastepaper. We under- 
stand that the paper which is the subject of your contract is No. 1 mixed paper, 
as defined in section 1347.10, footnote 5, of the Revised Price Schedule, a copy 
of which, together with amendments No. 1 and No. 2 thereto, we are enclosing. 
We also enclose amendment No. 5 to the original schedule. 

“At the date of the contract in question, the maximum price for No. 1 mixed 
paper, if packed in bales, was $14.00 per short ton, f. o. b. point of shipment. 
However, on February 3, 1942, footnote 5 was amended to provide that such 
paper could be sold for this price only if it was packed in large machine com- 
pressed bales weighing 650 pounds or more and that if any of the requirements 
of the definition of such paper was lacking, then the maximum price for such 
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paper might not exceed $12.00 per short ton. This amendment was effective 
until March 23, 1942, at which time the footnote was again amended to pro- 
vide that the paper must be packed in machine compressed bales to obtain the 
maximum price, but the requirement of the size of the bales was omitted. 

“We understand from the Mervis Iron and Metal Company that the bales for 
the Danville paper weigh approximately 130 pounds. Therefore, during the 
period between February 3 and March 23, the maximum price for such paper could 
not legally exceed $12.00 per short ton. As you will note from section 1347.1 of 
this schedule, no person, regardless of the terms of any contract of sale or pur- 
chase or other commitment, may sell, offer to sell, deliver or transfer wastepaper 
at a price in excess of the maximum prices established by the schedule. 

“We are advised by the Mervis Iron and Metal Company that upon the issuance 
of the Amendment of February 3, 1942, it advised the purchasing agent of your 
Danville office that it was forced to reduce the price set forth under the contract 
by $2.00 per net ton, since it could obtain from the mill to which it sold the paper 
only $12.00 per ton. Your Danville office, according to a letter in our possession 
dated February 23, 1942, advised the Mervis Iron and Metal Company that it had 
referred the reduction in price to your office in Washington, and had been 
advised by it that there is no authority by which it can collect less than the price 
named in the contract. 

“The Office of Price Administration is concerned, of course, only with the maxi- 
mum prices which may be charged under our schedules and not with the enforce- 
ment of any contract rights between the individual parties. The amount of 
reduction in price which the Mervis Iron and Metal Company is asking is not 
our concern so long as the price to be paid does not exceed the schedule. This, 
during the period from February 3 to March 23, could not exceed $12.00 per ton. 

“We are calling this matter to your attention so that you may make the neces- 
sary adjustment to bring the purchase price for this paper during such period, 
down to a maximum of $12.00 per short ton, f. o. b. your Danville office, since a 
higher price during that time would constitute a violation of our schedule. 

“With respect to the period subsequent to March 23, 1942, you will note that 
this paper may be sold for a maximum of $14.00, provided that it is packed in 
machine compressed bales.” 

It has been ascertained from the Veterans’ Administration, Danville, Illinois, 
that the following sales of paper, scrap, baled, were made under the contract 
during the period February 3, 1942, to March 23, 1942: 


February 11, 1942—4.747 tons @ $12.25 per ton 
March 7, 1942—4.286 tons @ $12.26 per ton 


Payment for the above sales has been made by the contractor and deposited in 
accordance with the prescribed procedure. 

It is noted that in your decision dated May 1, 1941, B-15941, it is stated: 

* while the maximum price orders were issued for the avowed pur- 
pose of obtaining cooperation with the Government in maintaining price stability, 
there is nothing therein even purporting to bind the Government, in selling its 
accumulated scrap materials, to the prices fixed therein, or to modify the pro- 
visions of existing Government contracts covering such sales.” 

In reaching such conclusion you cited: 

“The familiar and well-established principles that the United States as a con- 
tractor is not liable for its acts as a sovereign, and that the sovereign is not 
affected by statutory provisions or administrative orders unless expressly named 
therein or included by necessary implication.” 

Public Law #421, 77th Congress, however, has subsequently been enacted and 
in connection with the provisions thereof it is stated in title III, section 302 (h): 

“The term ‘person’ includes an individual, corporation, partnership, association, 
or any other organized group of persons, or legal successor or representative of 
any of the foregoing, and includes the United States or any agency thereof, or any 
other government, or any of its political subdivisions, or any agency of any of 
the foregoing: Provided, That no punishment provided by this Act shall apply to 
the United States, or to any such government, political subdivision, or agency.” 

A decision is requested relative to whether refund may be made to the Mervis 
Iron & Metal Company of the amount paid for paper, scrap, baled, during the 
period February 3 to March 23, 1942, in excess of $12, the ceiling price established 
by the Office of Price Administration for the commodity during that period. 


470350™—42——68 
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For future guidance in making awards involving the sale by the Veterans’ 
Administration of various commodities, advice is requested as to whether or not 
a bid in excess of the ceiling price established by the Office of Price Adminis- 
tration should be rejected and the highest bid not in excess of the ceiling price 
accepted, If the answer is in the negative, instructions are requested as to the 
action to be taken where an. otherwise acceptable bid is in excess of the ceiling 
price established by the Office of Price Administration. 

Letter dated April 1, 1942, from the Office of Price Administration with its 
enclosures, copy of lettergram dated April 14, 1942, addressed to the Manager, 
Danville, Illinois, and lettergram in reply thereto dated April 16, 1942, are 
forwarded with the request that they be returned with your decision. 


By section 2 (a) of the Emergency Price Control Act of 1942, Public 
Law 421, approved January 30, 1942, 56 Stat. 24 (hereinafter referred 
to as the act), the price administrator provided for by the act is 
authorized, whenever in his judgment the conditions specified in said 
section obtain, to establish maximum prices for certain commodities. 
However, price schedule No. 30, 6 F. R. 4822, establishing maximum 
prices for wastepaper, originally was issued not by the price adminis- 
trator provided for by the act, but by the Administrator of the Office 
of Price Administration established in the Office for Emergency Man- 
agement of the executive office of the President by Executive Order 
No. 8734, April 11, 1941, 6 F. R. 1917, as amended by Executive Order 
No. 8875, August 28, 1941, 6 F. R. 4483. With respect to price sched- 
ules so issued, section 206 of the act, 56 Stat. 35, provides: 

Any price schedule establishing a maximum price or maximum prices, issued 

by the Administrator of the Office of Price Administration or the Administrator 
of the Office of Price Administration and Civilian Supply, prior to the date upon 
which the administrator provided for by section 201 of this act takes office, 
shall, from such date, have the same effect as if issued under section 2 of this 
act until such price schedule is superseded by action taken pursuant to such 
section 2. Such price schedules shall be consistent with the standards contained 
in section 2 and the limitations contained in section 3 of this act, and shall be 
subject to protest and review as provided in section 203 and section 204 of this 
act, All such price schedules shall be reprinted in the Federal Register within 
ten days after the date upon which such administrator takes office. 
In view of the provisions of this section, and since the price adminis- 
trator appointed under authority of the act took office February 11, 
1942, price schedule No. 30 must be accorded the same effect, on 
and after that date, as if issued under section 2 of the act. See 
7 F. R. 1201, 1260, where said schedule, as revised, is reprinted in 
accordance with the concluding sentence of section 206. 

Section 4 (a) of the act, 56 Stat. 28, provides: 

It shall be unlawful, regardless of any contract, agreement, lease, or other 
obligation heretofore or hereafter entered into, for any person to sell or deliver 
any commodity, or in the course of trade or business to buy or receive any com- 
modity, or to demand or receive any rent for any defense-area housing accom- 
modations, or otherwise to do or omit to do any act, in violation of any regulation 
or order under section 2, or of any price schedule effective in accordance with the 
provisions of section 206, or of any regulation, order, or requirement under sec- 


tion 202 (b) or section 205 (f), or to offer, solicit, attempt, or agree to do any 
of the foregoing.” [Italics supplied.] 
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In the decision of May 1, 1941, 20 Comp. Gen. 703, to which your 
letter refers, it was held that price schedules which were issued under 
the authority of the above-cited Executive orders and which did not 
even purport to bind the Government, afforded no basis for acceptance 
of any amount less than the price specified in a contract for the sale by 
the Government of certain scrap materials, even though the maximum 
prices established by the schedules were lower than the contract prices. 
However, subsection (h) of section 302 of the act, 56 Stat. 37, quoted 
in your letter, expressly provides that the term “person,” as used in the 
act, includes the United States. Hence, under the quoted provisions 
of section 4 (a), it is unlawful for the United States to demand or 
receive for wastepaper delivered on or after February 11, 1942, under 
the contract here involved, any amount in excess of the maximum 
established by revised price schedule No. 30—notwithstanding the 
contract was entered into prior to January 30, 1942, the date of ap- 
proval of the act. See my decision of May 11, 1942, B-25461, to the 
Secretary of the Interior. 

Revised price schedule No. 30, as amended and as effective under 
section 206 of the act, established a maximum price of $12 per ton, 
effective during the period February 11 to March 23, 1942, for scrap 
paper in bales weighing less than 650 pounds. See section 1347.10, 
appendix A, footnote 5, of the revised price schedule, 7 F. R. 1260, and 
amendment No. 2 thereto, 7 id. 2153. Since it is stated in your letter 
that the Mervis Iron & Metal Co. made payment at the contract price 
of $12.25 per ton for baled scrap paper delivered to it on February 11 
and March 7, 1942, the contractor would be entitled to a refund at the 
rate of 25 cents per ton for such deliveries, provided it be established 
that the paper was delivered in bales weighing less than 650 pounds 
each. Any claim by the contractor for refund of amounts paid in 
excess of maximum prices established under the act should be for- 
warded to this office for direct settlement, with a statement as to the 
weight of the bales making up the deliveries to the contractor on those 
dates. 

Since it is unlawful for the Government to demand or receive, for 
the sale or delivery of commodities, any amount in excess of maximum 
prices therefor as established under the act, bids offering to purchase 
such commodities at prices in excess of the maximum prices so estab- 
lished may be rejected—unless bidders are clearly informed, in the 
invitation for bids, that bids quoting a price in excess of the maximum 
will be regarded as having been quoted at the maximum price. In this 
connection, see my decision of March 19, 1942, B~24503, to the Secretary 
of the Interior, to the effect that it is proper and advisable to insert in 
invitations for bids for the sale of commodities for which maximum 
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prices have been established under the act a provision calling attention 
to the act and informing bidders that a price in excess of the maximum 
will not be considered, or, that a price in excess of the maximum will be 
regarded as having been quoted at the maximum. See, also, my deci- 
sion of May 11, 1942, hereinbefore cited. 

The papers transmitted with your letter are returned herewith as 
requested. 


(B-25847) 
PAY—ADDITIONAL—SEA AND FOREIGN DUTY—ARMY PERSONNEL 


Section 18 of the act of March 7, 1942, authorizing additional pay for sea duty is, 
under its specific terms, applicable to the military as well as the naval forces 
of the United States, and while the definition of “sea service” contained in 
section 1571, Revised Statutes, as amended, applies to Navy personnel, if the 
conditions of service at sea, as defined in the statute and interpreted in deci- 
sions of the accounting officers and the courts, exist with respect to Army 
personnel, they would be entitled to the additional pay for sea duty. 

Army personnel assigned to duty aboard Army or Navy vessels—as distinguished 
from being ordered thereon for travel incident to foreign duty—are not, while 
the vessels are on voyages from a port within the United States to another 
port either within or without the United States, or are operating within 
harbors, on foreign duty within the meaning of section 18 of the act of March 
7, 1942, authorizing additional pay to such personnel while on sea or foreign 
duty, but if the conditions of service at sea, as defined in section 1571, Revised 
Statutes, as amended, exist, they would be entitled to the additional pay as 
for sea duty. 

If, with respect to Army personnel on duty as gun crews aboard Army transports 
or vessels of the Maritime Commission, the conditions of service at sea, as 
defined in section 1571, Revised Statutes, as amended, exist, such personnel 
would be entitled to the additional pay for sea duty authorized by section 18 
of the act of March 7, 1942, so long as they are not detached from that duty 
and avail themselves of the mess facilities and quarters aboard the vessels. 

Personnel of the Army air forces who perform reconnaissance or patrol flights 
beyond the continental limits of the United States from their bases in the 
United States are not on foreign duty within the meaning of section 18 of 
the act of March 7, 1942, authorizing additional pay to members of the mili- 
tary forces while on foreign duty, whether or not the periods of such flights 
extend for more than one day. 

The base pay of Army enlisted men of the fourth, fifth, sixth, and seventh grades 
rated as air mechanics, first class, or air mechanics, second class, is fixed by 
section 2 of the act of July 2, 1926, at the rates prescribed for enlisted men of 
the second and third grades, respectively, and their per centum increase in 
base pay for foreign duty authorized by section 18 of the act of March 7, 1942, 
should be computed upon the base pay of such grades rather than the grades 
in which they were serving when rated. 


Assistant Comptroller General Elliott to the Secretary of War, May 25, 1942: 


Reference is made to your letter of May 2, 1942, presenting for deci- 
sion certain questions as to the propriety of payments of the increases 
in pay arising under the provisions of section 18 of the act of March 7, 
1942, Public Law No. 490, 56 Stat. 148, which provides: 


Suc. 18. Hereafter the base pay of any enlisted man, warrant officer, or nurse 
(female) in the military or naval forces of the United States shall be increased 
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by 20 per centum and the base pay of any commissioned officer in such forces shall 
be increased by 10 per centum for any period of service while on sea duty, or duty 
in any place beyond the continental limits of the United States or in Alaska, which 
inereases in pay shall be in addition to pay and allowances as now authorized: 
Provided, That the per centum increases herein authorized shall be included in 
computing increases in pay for aviation and submarine duty: Provided further, 
That this section shall be effective from December 7, 1941, and shall cease to be in 
effect twelve months after the termination of the present war is proclaimed by the 
President. 


The questions and the answers thereto are as follows: 


(1) Are officers, warrant officers, nurses, and enlisted men of the Army assigned 
to duty on board Army mine planters, harbor boats, or supply ships, entitled to 
the additional pay for foreign service for periods during which the vessel to which - 
they are attached is absent from its home port, (a) on a voyage from one port in 
the United States to another port in the United States, (b) on a voyage from a 
port in the United States to a port outside the continental limits of the United 
States, or (c) operating within a harbor, and if so, for what period? 

The provision for the payment of per centum increases in base pay 
for enlisted men, warrant and commissioned officers of the land, air 
and naval forces of the United States “for any period of service by him 
in the Philippine Islands, Midway Island, or Hawaii, or in any place 
outside the United States which is not a part of its territories or posses- 
sions,” was offered as an amendment to H. R. 6446, Seventy-seventh 
Congress, on the floor of the Senate. It appears to have been the 
understanding of the sponsor that the amendment as then offered and 
agreed to by the Senate “merely incorporates a provision of law increas- 
ing the compensation paid to Army enlisted men and officers of the 
Army and the Navy who perform foreign service during wartime, with 
the exception that it included Midway Island and Hawaii, because the 
situation is very materially changed in regard to them since the last 
war.” See Congressional Record of February 19, 1942, page 1544. It 
is to be noted that this amendment did not provide for payment of the 
increases for sea duty. This section of the bill was further amended 
by the conferees and as thus amended was enacted as section 18 of the 
act of March 7, 1942, and although the stated purpose of the amend- 
ment as originally introduced may have been to provide increases in 
accordance with prior repealed laws authorizing foreign service pay, 
it is clear that section 18 as finally enacted is much broader in scope. 

The act of June 1, 1860, 12 Stat. 23, entitled “An act to increase and 
regulate the Pay of the Navy of the United States,” in section 3, page 
27, provided : 

That hereafter no service shall be regarded as sea service but such as shall be 
performed at sea under the orders of a department, and in vessels employed by 
authority of law. 

This provision was carried into the Revised Statutes under title XV 
“The Navy,” chapter 8, entitled “Pay, emoluments and allowances,” as 
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section 1571. It now appears in the United States Code as section 224 
of title 34, “Navy.” It was amended by the act of May 11, 1928, 45 
Stat. 498, with relation to the service of officers assigned to airships, 
primarily designed not to secure pay but authority for counting such 
service as sea service for such officers in connection with the selection 
and promotion laws of the Navy. However, as it was attached to the 
statutory definition of sea service it has been held to authorize sea duty 
pay where such is provided. The present law in full, quoting from 
the United States Code, is as follows: 

No service shall be regarded as sea service except such as shall be performed 
at sea, under the orders of a department and in vessels employed by authority 
of law: Provided, That when officers are assigned to airships on duty requiring 
them to participate regularly and frequently in aerial flights the Secretary of the 
Navy shall determine and certify whether or not, in his judgment, the service to 
be performed is equivalent to sea duty. If such service is thus determined to be 


equivalent to sea duty, it shall be considered to be actual sea service on sea-going 
ships for all purposes. 


While this is a provision adopted with respect to the Navy it defines 
the character of service which would entitle officers and enlisted men 
of the Navy to the additional pay authorized by section 18 of the cited 
act, and if the same conditions exist with respect to the service of offi- 
cers, warrant officers, enlisted men, or nurses (female) of the Army 
they would be entitled to additional pay for such duty. 


As under the plain language of section 18 of the act of March 7, 1942, 
its provisions are applicable to any enlisted man, warrant officer, com- 
missioned officer, or nurse (female) in the military or naval forces of 
the United States, the per centum increases provided therein “for any 
period of service while on sea duty” are applicable to the military as 
well as to the naval forces of the United States and if the conditions of 
service at sea as defined in the statute as interpreted in numerous deci- 
sions of the accounting officers and the courts are present, the military 
personnel referred to in section 18 are entitled to the per centum in- 
creases therein provided for service while on sea duty. 

While the ultimate result would be substantially the same, insofar 
as increased pay is concerned, irrespective of whether the duty be de- 
scribed as—using the language of section 18—“service while on sea 
duty, or duty in any place beyond the continental limits of the United 
States or in Alaska,” it would not be strictly correct to characterize the 
respective duties interchangeably. 

On the basis of the decisions under the act of June 30, 1902, 32 Stat. 
512, applicable to the Army and the act of May 13, 1908, 35 Stat. 128, as 
amended, applicable to the Navy, it was held in effect in decision 
B-24335, dated April 17, 1942, 21 Comp. Gen. 932, that the increase 
under seciion 18 of the act of March 7, 1942, for sea duty is payable 
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from the date of reporting aboard the vessel to which assigned, and for 
foreign service from the date of departure from the United States 
under an assignment to foreign service. On the assumption that the 
persons referred to are, as stated in the question, assigned to duty on 
board Army mine planters, harbor boats, or supply ships and not 
ordered thereon for travel incident to “duty in any place beyond the 
continental limits of the United States or in Alaska” they would not 
be entitled to the increases for foreign service, mere travel beyond the 
continental limits of the United States without an assignment to duty 
thereat not constituting foreign service. See 11 Comp. Dec. 688. So 
far as payment of foreign service pay is concerned questions (a), (b), 
and (c) are answered in the negative, but if the conditions of service 
at sea exist they would be entitled to the additional pay for sea duty. 

(2) Are gun crews on duty aboard Army transports or vessels of the Maritime 
Commission entitled to the additional pay for foreign service, and, if so, for what 
period? 

This question is answered in the negative as to increased pay for 
foreign service, but assuming the vessels with the gun crews are being 
operated by authority of law, inasmuch as the duty assignment on 
board such vessels is sea duty, or as used in section 18, “service while 
on sea duty,” they would be entitled to the increased pay by reason of 
their sea-duty status. See answer to the preceding question. Since 
they are entitled to the increases provided in section 18 if they meet 
the conditions of service at sea, the period during which they are so 
entitled is governed by the decision of the former Comptroller of the 
Treasury, dated June 138, 1918, 24 Comp. Dec. 753, where it was held, 
quoting from the syllabus: 

Vessels operated under requisition of the United States Shipping Board, or 
which are chartered and operated by the Government, are “vessels employed by 
authority of law” within the meaning of section 1571, Revised Statutes, and there- 
fore officers of the Navy assigned to duty in connection with the armed guard on 
such vessels are on sea duty and entitled to the increased pay therefor. 

If an officer of the Navy detailed in command of an armed guard on a merchant 
ship be detached from that duty his right to increased pay for sea duty ceases, and 
his future pay status depends upon the character of the duty to which he is 
assigned under orders. 

If an officer of the Navy detailed in command of an armed guard on a merchant 
ship be not detached from that duty upon arrival at a United States port, but 
continues on such duty on the same vessel, he is entitled to the additional pay 
allowed for sea service if he avails himself of the mess facilities and quarters on 
board. If said officer be granted leave of absence, he is entitled only to the pay 


to which an officer of his rank and grade would be entitled while on leave from 
sea duty. 


The question is answered accordingly, and as to the period during 
which such personnel would be entitled to additional pay for sea duty, 
the answer seems to be included in the synopsis just quoted and the 
answer to the preceding question, 
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(3) Are officers, warrant officers, nurses, and enlisted men of the Army on duty 
on board Army transports, or on Navy transports, entitled to such increased pay 
for foreign service, and if so, for what periods? 


For reasons stated in question 1, they are not entitled to increased 
pay for foreign service, but if assigned for duty where the conditions 
of service at sea prevail, they are entitled to the increase for sea duty. 

(4) Is the term “sea duty” applicable to Army personnel on duty on Army mine 
planters, mine sweepers, harbor boats, cable ships, and Army and Navy transports? 

This question is answered in the affirmative. See answer to ques- 
tion 1, 

(5) If question (4) above is answered in the affirmative, are such personnel 
entitled to sea duty pay while on leave or furlough on shore or while in the 
hospital on shore? 

The first part of this question is answered in the negative. See third 
paragraph of syllabus quoted in the answer to question 3 above. Upon 
detachment from the vessel for admission to a hospital the right to sea- 
duty pay ceases. 


(6) Officers and enlisted men of the flying forces are now stationed in Alaska 
and make reconnaissance flights from their bases in Alaska; under the terms of 
the above act such personnel are entitled to the additional pay for foreign service. 
Wowever, there are other members of the Army Air Forces stationed on the West 
Coast in the State of Washington at bases close to the Canadian line who 
perform exactly similar reconnaissance flights beyond the continental limits of the 
United States from their bases in the United States, and in some cases in conjunc- 
tion with personnel stationed outside the United States: (a) Are such personnel 
considered to be on duty outside the continental limits of the United States when 
making such flights, if the flights are completed on the same day? (b) Are they 
entitled to the additional pay if the period of the flight extends for more than 
one day? These questions also arise in connection with Army Air Force personnel 
stationed on the East Coast who make patrol or reconnaissance flights from their 
coastal bases beyond the continental limits of the United States. 


While, as stated in the answer to question 1, the language of section 
18 of the act of May 7, 1942, is somewhat different than the language 
contained in the laws providing for increases in pay incident to sea 
duty and foreign service in effect prior to July 1. 1922, for purposes 
of section 18 the well-known meaning of its terms and the conditions 
required to place a person within the benefit of the section based upon 
the interpretation of the courts and the accounting officers of the 
Government were undoubtedly understood by the Congress during 
consideration of H. R. 6446, which became the act of March 7, 1942. 
In 23 Comp. Dec. 82 it was held, quoting from the syllabus: 

Officers and enlisted men of the Army regularly stationed in the Canal Zone are 
not entitled to foreign-service pay for duty occasionally performed by them in the 


Republic of Panama when such duty, such as maneuver operations, reconnais- 
sance, etc., is merely incidental to their regular duty in the Canal Zone. 


In the course of the decision, it was stated at page 83: 
In the decision of this office of November 20, 1913 (20 Comp. Dec. 333, 335) it 


was said, in effect, that additional compensation for foreign service is provided 
not because of any assumed difference in the character of the service to be per- 
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formed, but because the foreign service entails the meeting of different living 
conditions. It has been held also that foreign-service pay is not payable for duty 
in a foreign country where such duty is of a temporary character and incident to 
another assignment (73 MS Comp. Dec. 87, April 7, 1915). 

See also decision B-25412, dated May 2, 1942, 21 Comp. Gen. 972, to 
the Secretary of the Navy, where it was said that duty performed by 
naval officers in aircraft organizations operating from shore stations 
in continental United States, even though the organization is “assigned 
to forces afloat” is not service while on sea duty within the meaning of 
section 18 of the act of March 7, 1942. Accordingly, the questions are 
answered in the negative. 

(7) In the case of an enlisted man rated as air mechanic, first class, or air 
mechanic, second class, is the 20% increase for foreign service computed on the 
base pay actually held by the enlisted man or on the base pay of the grade to 
which he is entitled in view of his rating as air mechanic? 

Section 2 of the act of July 2, 1926, 44 Stat. 780, 781, 10 U. S. C. 
291g, amended section 13a of the National Defense Act by providing: 

Enlisted men of the fourth, fifth, sixth, and seventh grades in the Air Corps who 
have demonstrated their fitness and shown that they possess the necessary techni- 
cal qualifications therefor and are engaged upon the duties pertaining thereto 
may be rated as air mechanics, first class, or air mechanics, second class, under 
such regulations as the Secretary of War may prescribe. Each enlisted man 
while holding the rating of air mechanic, first class, and performing the duties 
as such shall receive the pay of the second grade, and each enlisted man while 
holding the rating of air mechanic, second class, and performing the duties as 
such shall receive the pay of the third grade: * * 

The above provision fixes the pay of air mechanics at the rates pre- 
scribed by section 9 of the act of June 10, 1922, 42 Stat. 629 (as amended 
by section 12a of the Selective Training and Service Act of 1940, 54 
Stat. 895), for the second and third grades and not the grades in which 
they were serving when rated. The pay of air mechanics is that of 
the second and third grades and not that of the fourth, fifth, sixth, or 
seventh grades, service in the latter grades being merely a condition 
precedent for the rating of air mechanics. The pay of the second or 
third grade to which entitled incident to the rating of air mechanics 
represents the base pay upon which increases should be computed under 
section 18 of the act of March 7, 1942. 


(B-25199) 


DETAIL OF OFFICERS AND EMPLOYEES TO CONGRESSIONAL 
COMMITTEES 


An executive agency of the Government, in the absence of specific statutory 
authority therefor, may not lend or detail employees to a congressional 
investigating committee unless the work of the committee actually aids the 
agency in the accomplishment of a purpose for which its appropriations are 
made, or unless the services of employees who are already on the rolls of the 
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may be spared for brief periods, such as a few days or a week or s0, 
without detriment to the work of the agency and without necessitating the 
hiring of additional employees. 21 Comp. Gen. 954, amplified. 

In the absence of specific statutory authority therefor, appropriated funds of 
the National Labor Relations Board may not be used to pay the salaries of 
newly appointed employees detailed or loaned to a congressional investi- 
gating committee, where the employees were not needed for any work re- 
quired to be performed by the Board but were appointed to fill existing 
vacancies solely for the purpose of being assigned to such committee for an 
extended period. 


Comptroller General Warren to the Chairman, National Labor Relations Board, 
May 26, 1942: 


I have your letter of May 19, 1942, as follows: 


We refer to your opinion of April 27, 1942, concerning the assignment of 
certain personnel of the Federal Housing Administration to service with a con- 
gressional committee. To avoid any possible misconception in relation to the 
course of the National Labor Relations Board, we respectfully invite your atten- 
tion to the basis upon which some of our own personnel have been assigned to 
and are now serving with the Senate Committee on Small Business Problems, 
of which the chairman is Senator James E. Murray, of Montana. 

Naturally, any comprehensive investigation of small-business problems neces- 
sarily involves consideration of the experience of small business under the 
National Labor Relations Act. Senator Murray’s committee has called upon this 
Board for assistance along these lines. 

The National Labor Relations Act expressly declares collective bargaining 
between labor and management to be an important factor in stabilizing labor 
costs for all American business, small business included. We quote from the 
“Findings and Policy” in section 1, paragraph 2 of the act: 

“The inequality of bargaining power between employees who do not possess 
full freedom of association or actual liberty of contract, and employers who are 
organized in the corporate or other forms of ownership association substantially 
burdens and affects the flow of commerce, and tends to aggravate recurrent 
business depressions, by depressing wage rates and the purchasing power of 
wage earners in industry and by preventing the stabilization of competitive wage 
rates and working conditions within and between industries.” 

The Board wishes to know the actual effects of the policies of the act in the 
small-business field, and pertinent elements in such an investigation are the 
extent to which Congress’ declared policies have resulted in the “stabilization of 
competitive wage rates and working conditions within and between industries,” 
and in the elimination of disputes which burden or threaten to burden the flow 
of commerce, The Board is also interested in hearing estimates by small busi- 
nesses themselves of their experience under the act. 

Senator Murray’s committee is empowered to investigate “all problems of 
American small business” (S. Res. 298, copy attached), which would include the 
experience of small business under the National Labor Relations Act. 

We might add that such a survey is especially timely now in light of the 
urgent necessity of fully utilizing small business plant capacity in the war pro- 
duction effort by the cultivation of those conditions which conduce to harmonious 
relations between labor and small business. 

The National Labor Relations Board, anxious to render the committee any 
assistance within its authority, lacked the requisite personnel for assignment 
when Senator Murray’s request was made. Accordingly, it proceeded to fill cer- 
tain regularly existing vacancies with personnel since detailed to the Senate Small 
Business Committee, for the above investigations, the results of which it expects 
to be of direct benefit to the National Labor Relations Board. 

Your opinion is respectfully requested upon the propriety of continuing our 
assignment of this personnel to Senator Murray’s committee. 


Senate Resolution 298, Seventy-sixth Congress, third session, agreed 
to October 8, 1940, creating the Senate Committee on Small Business 
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Problems and authorizing it “to request such assistance and informa- 
tion from any departments and agencies of the Government * * * 
as it deems advisable,” does not have the force and effect of a statute 
and may not be regarded as authorizing the use of funds appropriated 
for the personnel of the National Labor Relations Board except in 
accordance with the decision of April 27, 1942, B-25199, 21 Comp. 
Gen. 954, wherein it was stated as follows: 


You understand, of course, that Senate and House resolutions do not have the 
force and effect of a statute and that the provisions thereof may be given effect 
only when to do so will not conflict with any statute law. A department or 
other agency in the executive branch of the Government may detail or lend 
employees to assist investigating committees of either house of the Congress, 
created by a House or Senate resolution the terms of which provide for such 
detail or loan of employees for temporary services, only in cases (1) where the 
investigation of the congressional committee involves matters similar or related 
to those ordinarily handled by the particular agency detailing or lending the 
employees and, therefore, will further the purposes for which agency’s appropria- 
tion was made, and (2) where the services of an employee already on the rolls 
of the agency detailing or lending the employee may be spared without detriment 
to the work of the agency and without necessitating the employment of an 
additional employee. That rule is required by section 3678, Revised Statutes, 
which provides as follows: 

“All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others.” 

See, also, decision of June 20, 1927, 6 Comp. Gen. 836, wherein it was stated: 

* * The Congress has separated the legislative from the executive appro- 
oe and this is considered generally to forbid the use of the appropriations 
for one branch for the expenses of the other, except where the intent to so use 
the appropriation specifically appears. 4 Comp. Dec. 287; 9 id. 59; 23 id. 493; 
4 Comp. Gen. 848.” 

In the absence of a statute specifically so providing, there is no authority for 
any agency in the executive branch of the Government to employ a person solely 
for the purpose of detailing or lending such employee to a committee created by a 
House or Senate resolution, notwithstanding the terms of the resolution may 
specifically so provide—such a Resolution, as hereinbefore stated, not having the 
force and effect of a statute. 


That decision stated two separate and distinct situations for con- 
sideration in determining whether employees in the executive branch 
of the service may be loaned or detailed to congressional investigating 
committees without contravening section 3678, Revised Statutes, that 
is to say, the two cases (1) and (2) are separate and distinct. 

To satisfy the condition stated in case (1) and section 3678, Revised 
Statutes, the terms of which are plain and unambiguous, the investi- 
gation that the congressional committee is authorized to make by a 
Senate or House resolution must involve work to be performed by the 
loaned or detailed employee which will relieve the executive agency 
from doing in some other way either by another and independent in- 
vestigation which the executive agency is authorized by law to make, 
or by duties required in the performance of the regular functions im- 
posed by law on the executive agency for the performance of which 
the appropriations for the executive agency have been provided by the 
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Congress. Statutes creating and prescribing the functions of an exec- 
utive agency usually clearly define the duties and responsibilities of 
such executive agency. Hence, it is only in rare instances that the 
appropriations for an executive agency may be regarded as intended 
to require or authorize the executive agency to use its personnel for 
investigations for the purpose of additional legislation or of obtain- 
ing information relative to the operations of such agency under exist- 
ing legislation or otherwise. In order to come within the requirements 
of section 3678, Revised Statutes, in cases such as referred to under (1) 
in the decision of April 27, 1942, it is not enough that there may be a 
mutuality of interest between the work of a congressional investigating 
committee and the work of an executive agency, or that the knowledge 
or information gained by a congressional investigating committee may 
be of interest or even helpful to an executive agency, but it must appear 
that the work of the committee to which the detail or loan of the em- 
ployee is made will actually aid the agency in the accomplishment of 
a purpose for which its appropriation was made such as by obviating 
the necessity for the performance by such agency of the same or similar 
work, 

Section 1 of said Senate Resolution No. 298 reads as follows: 
Resolved, That a special committee consisting of seven Senators, to be appointed 
by the Vice President, is hereby authorized and directed to study and survey by 
means of research aJl the problems of American small business enterprises, obtain- 
ing all facts possible in relation thereto which would not only be of public inter- 
est, but which would aid the Congress in enacting remedial legislation. The 
committee shall begin its study and research survey as soon as practicable and 
shall continue and prosecute such study and research survey expeditiously and 


with all possible dispatch and shall report to the Senate as soon as practicable 
with recommendations for legislation. 


It does not appear that there is any duty on your Board under exist- 
ing law to obtain facts relating to the problems of small business enter- 
prises which would be of public interest or which would aid the Con- 
gress in enacting remedial legislation. Neither does it appear that 
the obtaining of such facts by the investigating committee would 
relieve the Board of the performance of any work for the accomplish- 
ment of which its appropriations are made. Hence, the representa- 
tions made in your letter relative to the connection between the work 
of the investigating committee and the work of your Board do not 
meet the requirements of the law so as to authorize the use of your 
appropriations to pay the salaries of employees engaged on the work 
of the investigating committee. 

The case referred to under (2) in the decision of April 27, 1942, 
was intended to include only those situations involving a temporary 
loan or detail of an employee of an executive agency to a congressional 
committee for a brief period—that is, a situation where the services 
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of an employee already on the rolls of an executive agency may be 
spared for a few days or perhaps a week or so without detriment to 
the work of the agency and without necessitating the employment of 
an additional employee. 

The penultimate paragraph of your letter states that the National 
Labor Relations Board lacked the requisite personnel for assignment 
to the Senate committee and accordingly filled existing vacancies for 
the purpose of detailing the newly appointed employees to the Senate 
committee. It would appear from your letter that these employees 
were not needed for any work required to be performed by the National 
Labor Relations Board but that the existing vacancies were filled solely 
for the purpose of accommodating the Senate committee and that the 
period of such service with the committee was not intended to be, and 
has not been, for a brief period, only. 

Accordingly, based on the facts stated in your letter, I have to advise 
that the continued use of your appropriation to pay the salaries of 
the referred-to personnel to perform services for “Senator Murray’s 
committee” is not authorized. 


(B-25679) 


CONTRACTS—RENTAL-PURCHASE—DISCHARGE OF LIENS 


Where it is administratively determined te be in the Government’s interest to 
exercise the right of recapture reserved for its benefit in a cost-plus-a-fixed- 
fee contractor’s agreement with its equipment lessor, and, to obtain clear 
title, it is necessary to pay a lienholder a sum which exceeds the remaining 
unpaid balance necessary for recapture under the rental agreement, no 
objection is required to an administrative determination te make such pay- 
ment to the lienholder. 

Where a motor vehicle acquired by the Government pursuant to a rental-purchase 
contract is subject to a prior lien in such amount that the Government, to 
obtain clear title, must pay to the lienholder a sum which exceeds the remain- 
ing unpaid balance necessary for recapture under the rental-purchase con- 
tract, the lessor is liable to the Government for such excess; and in the future 
it would be advisable that such liability be provided for in the contract, with 
a further provision for the application of rental payments first toward the 
discharge of liens. 


Comptroller General Warren to Lt. Col. R. K. LeBrou, U. S. Army, May 26, 1942: 


There has been received your letter of February 25, 1942 (.016), as 
follows: 


1. There are inclosed Bureau Voucher No. CRP-100, in the amount of $857.25 
covering claim of General Motors Acceptance Corporation, 210 Baronne Street, 
New Orleans, Louisiana, and Bureau Voucher No. CP-6-1550, in the amount of 
$719.55 covering claim of Commercial Credit Company, 126 West Street, Jackson, 
Mississippi. These vouchers were submitted to the undersigned, a duly authorized 
disbursing officer, and are being forwarded to your office for an advance decision 
prior to payment. 
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2. The two vouchers are being submitted together inasmuch as the prime ques- 
tion to be answered appears to be the same in each case with the exception 
that in the claim of the General Motors Acceptance Corporation, a lien was known 
to exist at the time Rental Agreement No. 111, dated November 14, 1940, was 
entered into between C. R. Bossier of Folsom, Louisiana, and the W. Horace 
Williams Company, New Orleans, Louisiana, the contractor under Prime Con- 
tract No. W-6134-qm-2, dated September 16, 1940, while on the claim of the 
Commercial Credit Company, no mention is made of existent lien on Rental Agree- 
ment No. 216, dated November 21, 1940, between J. R. Maynard, Hattiesburg, Mis- 
sissippi, and the 8. & W. Construction Company, Memphis, Tennessee, contractors 
under Prime Contract No. W-6134-qm-4, dated September 17, 1940. Both rental 
agreements are silent as to payments other than to the lessor. 

3. A doubt has arisen as to the legality of these payments due to the fact that 
in the first instance in connection with the claim of the General Motors Acceptance 
Corporation, the amount claimed, $857.25, is $344.75 in excess of the recapture 
valuation of the equipment in question. These figures are substantiated by 
schedule attached to this claim. The disbursing officer’s voucher numbers shown 
on this schedule have been verified as to numbers and amounts and are found to 
be correct. In the case of the claim of the Commercial Credit Company, the 
cost of recapturing the equipment is $145.55 in excess of the recapture valuation. 
This amount is also substantiated by a schedule attached to the claim in question. 
The disbursing officer’s voucher numbers and amounts, as pertain to the accounts 
of the undersigned only, have been checked and are found to be correct. 

4. In submitting these vouchers for your decision, full consideration has been 
given to tenth indorsement of the office of the Quartermaster General, Washington, 
D. C., dated October 2, 1942 [1941], attached to the claim of the General Motors 
Acceptance Corporation and second indorsement of the same office, dated October 
8, 1941, attached to the claim of the Commercial Credit Company. Both indorse- 
ments recommended payment of the claims as presented, apparently basing the 
recommendation on your decision as quoted in Volume 19, page 768. After a 
careful study of the cited decision, this office is doubtful as to its application in 
the instant cases. 


With respect to the voucher in the amount of $857.25, it appears that 
on November 14, 1940, the W. Horace Williams Company referred to 
in the submission, and hereinafter called the lessee, entered into equip- 
ment rental agreement No. 111, with C. R. Bossier, hereinafter called 
the lessor, for a 1941 Chevrolet Dump Truck (Motor #AF19524— 
_ License +54-940) for use for a period estimated as 90 days in connec- 
tion with the construction of an Army camp at Division Cantonment, 
Area 18, Kisatchie National Forest, at or near Bringhurst, La. 

Article VII of the rental agreement provides, as follows: 


When the equipment rented hereunder shall arrive at the site of the work 
the lessor shall file with the lessee a schedule setting forth, (1) the fair valuation 
of each piece of equipment at the time of its arrival and (2) the names and 
addresses of any and all persons holding any lien or encumbrance of any nature 
whatsoever against such piece of equipment together with the amount of the 
indebtedness secured by such lien or encumbrance. Such valuation shall be 
deemed final unless within ten days (10) after the equipment has been set 
up and operating, the lessee or the contracting officer or his duly authorized 
representative shall modify such valuation. When and if the total rental paid 
to the lessor for any piece of equipment shall equal the value thereof, plus one 
percent per month for each month or fraction thereof such piece of equipment 
shall have been in use, no further rental shall be paid to the lessor and title 
shall vest in the Government. At the completion of the work or upon termination 
of the principal contract as provided in Article VI of the principal contract, the 
Government may at its option purchase any piece of such equipment by paying 
the lessor the difference between the valuation of such equipment plus 1% per 
month for each month or part thereof such piece of equipment shall have been in 
use and the total rental therefor paid for such piece of equipment. 
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Article VIII of the contract provides that— 


Neither this contract nor any interest therein shall be assigned or transferred, 
except that the whole or any part is assignable to the Government. 

On schedule “A” attached to the rental agreement the “Estimated 
Present Actual or Insurable Value” of the truck is stated as $1,650 
and the cost or replacement value, new, as $1,650. 

On schedule “B” attached to the rental agreement, the delivery 
date is shown as November 14, 1940; the rental rate as $300 per month ; 
and it is stated that the Smith Chevrolet Company, Covington, La., 
is the holder of a mortgage or lien dated March 29, 1941, as security 
for the payment of $1,000. 

There is attached to the voucher a duplicate of the original sale and 
chattel mortgage dated November 11, 1940, between the Smith Chev- 
rolet Company, the vendor and mortgagee, and the lessor, showing the 
total time price as $1,648.20 payable $505.20 on or before delivery 
leaving a deferred balance of $1,143 for which the lessor executed a 
promissory note payable in 12 monthly installments of $95.25, to the 
order of the mortgagee at the offices of the General Motors Acceptance 
Corporation. The truck was mortgaged to the vendor as security for 
payment of the note. Under the mortgage agreement the lessor and 
mortgagor agreed, among other things, not to sell, alienate, mortgage, 
or otherwise encumber the truck. The mortgage contained a pro- 
vision for confession of judgment by the mortgagor and lessor in favor 
of the vendor or any subsequent holder of note for principal and inter- 
est, attorney’s fees and costs and provides that upon any default by 
the mortgagor the note shall be immediately payable in its entirety and 
the truck subject to seizure by the mortgagee without process of law 
and for sale of said truck without right of redemption either at 
public or private sale without demand for performance and without 
notice to the mortgagor. 

A statement of rentals paid to the lessor under the rental agreement 
shows payments totaling $1,220 through March 16, 1941. Also, it. is 
stated in tenth indorsement from the Office of Quartermaster General 
to the Constructing Quartermaster at Camp Claiborne that on March 
15, 1941, the General Motors Acceptance Corporation, the claimant on 
voucher 3837 (CRP-100), notified the Office of the Constructing Quar- 
termaster that the lessor was delinquent in his payments on the mort- 
gage on the truck; that rental payments to the lessor were suspended ; 
that a draft for the final payment necessary for recapture under the 
rental agreement, in the amount of $512.50 was drawn in favor of the 
lessor and the mortgagee and delivered to said mortgagee by the prin- 
cipal contractors (No. W-6134-qm-2) on June 11, 1941; that the mort- 
gagee has advised that the lessor refuses to sign over the draft to it; 
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and that the lessor has since refused to take any action on requests 
made to him to clear title on the truck or call at the office of the Con- 
structing Quartermaster and discuss a settlement of the matter. 

In an itemized statement dated November 26, 1941, certified by the 
mortgagee as a true and correct copy, it is stated that the amount of 
the note executed by the lessor is $1,143; that the principal paid is 
$285.75; and that the balance due on said note is $857.25. 

If the Government should assume payment of the balance due on 
the mortgage as claimed by the mortgagee on voucher 3837 (CRP-100), 
such payment when added to the rental payments totaling $1,220 would 
aggregate $2,077.25 or $328.25 in excess of the amount required for 
recapture as provided for under article 7 of the lease agreement. 

As to voucher No. 3836 (CP-6-1550), it appears that on November 
21, 1940, the S. & W. Construction Company referred to in the sub- 
mission and hereinafter referred to as lessee No. 2, entered an equip- 
ment rental agreement, Serial No. 216, with J. R. Maynard, hereinafter 
referred to as lessor No. 2, for the rental of a new 1941 Ford V-8, 
Motor No. 295303 for use for an estimated period of about 60 days in 
connection with certain construction work at Camp Livingston, La.., 
under contract No. W-6134-qm-4 with the S. & W. Construction Com- 
pany. The rental agreement contained provisions identical with those 
in the rental agreement between the W. Horace Williams Company 
and C. R. Bossier, which are quoted above. Under schedule “A” of 
rental agreement (R. A. 216) the cost or replacement value, new, of 
the Ford truck is stated as $1,250 and the estimated present actual 
or insurable value is stated as $1,100. Under schedule “B” of said 
rental agreement, it is stated that delivery of the truck was made on 
November 21, 1940. The rental rate is stated as $190 per month and 
the valuation of the truck at the time of arrival on the job is stated 
as $1,100. The word “none” is typed under the headings requesting 
the names and addresses of holders of mortgages or liens and under 
the name and address of holder and the amount secured. Also, it 
is stated on the form that in six months, or in May 1941, the rent 
would equal tne value of the truck. 

In second indorsement of October 7, 1941, from the Office of Quar- 
termaster General to the Constructing Quartermaster, Camp Living- 
ston, it is stated as follows: 

2. On November 21, 1940, the contractors leased from J. R. Maynard, among 
other equipment, two Ford 1%-ton trucks, one a 1940 model and the other a 
1941 model, to which were assigned Government equipment numbers 378 and 375, 
respectively. The valuation stipulated for truck No. 378 was $850.00, and the 
value of truck No. 375, $1,100.00. When it became evident that the Government 
would exercise its option to recapture these pieces of equipment, Mr. Maynard 


advised the contractors that the recapture valuations would not be acceptable to 
him and alleged that the valuations should have been $1,450.00 and $1,500.00, re- 
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spectively. At the same time he brought to the attention of the contractors the 
fact that the Universal Credit Company of Jackson, Mississippi, held a vendor's 
lien secured by mortgage on truck No. 378 in the amount of $992.16. He pointed 
out also that the Commercial Credit Company of Hattiesburg, Mississippi, held 
a vendor’s lien and mortgage on truck No. 375 in the amount of $709.91 [$719.55]. 
Neither mortgage was indicated ih schedule B of the rental agreement, which 
schedule provides for a showing of the names and addresses of holders of mort- 
gages on the equipment covered by the agreement. At the time the existence 
of the liens was disclosed, only $314.00 rental remained to be paid in order to 
secure title to Truck No. 378, and $574.00 to secure title to truck No. 375; in 
each case the amount was less than the unpaid balance of the mortgage. The 
contractors have requested, in order to permit a final settlement of their affairs, 
that the Government take advantage of the right reserved to it in Article VIII 
of the rental agreement and authorize the contractor to assign the rental agree- 
ment, and rights and liabilities of the contractor thereunder, to the Government, 
indicating in connection therewith that nothing further can be done by them 
until the Government has determined the course of action that it desires to have 
followed in this matter. 

In support of the amount claimed on the voucher there is a certified 
copy of a conditional sales agreement dated November 12, 1940, exe- 
cuted by lessor No. 2 in favor of M. L. Brewer, showing the purchase 
price of Ford truck No. 295303 as $1,291; the allowance on car traded 
in as $320, leaving an unpaid balance of $971. A promissory note is 
attached to the conditional sales agreement under which lessor No. 
2 agreed to pay 12 monthly installments, two at $143.95 and 10 at 
$79.95. The reverse side of the promissory note shows that it was 
transferred to the Commercial Credit Corporation by an indorse- 
ment without recourse from the Newman Motor Company by J. J. 
Newman, Jr. 

The conditional sales agreement provides, among other things, that 
title to the car (truck) shall remain in the seller until all amounts 
due under such agreement or rearrangements thereof.are fully paid 
in cash; that if the purchaser should fail to pay the note or any 
installment thereon, or breach the conditional sales agreement or if 
for any other reason the seller should deem itself insecure, the full 
amount of the purchase price then unpaid shall become immediately 
due and payable at seller’s option, together with a reasonable attor- 
ney’s fee, and seller or his representative may take possession of said 
car, equipment, accessories, etc., wherever it may be found without 
notice or demand to the purchaser and that the purchaser waives all 
claims for damages caused thereby. Said agreement provides further 
that the car may be retained by the seller if seller is holder of the 
note, together with any and all amounts paid thereon which shall be 
considered for the reasonable use of the car; that said car may be sold 
at private or public sale without being at the place of sale and with 
er without notice to the purchaser. 

The statement of rentals and account attached to the voucher shows 
payments totaling $570 for the period from November 21, 1940, to and 
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including February 21, 1941; and it is stated that the rental from 
February 21 (February 22) to March 15, 1941, has been earned but 
no invoice has been submitted by lessor No. 2 due to a controversy over 
the valuation of the truck and further that other invoices for $434.67 
have not been submitted by lessor No. 2 for the same reason. Com- 
putations intended to show the balance of rental necessary for payment 
by the Government to recapture the truck less rentals earned and the 
cost to recapture in excess of valuation are computed in the statement 
but, on the basis of the record submitted, such computations appear 
erroneous. 

A correct computation shows that on the basis of rental payments 
of $570 made to the lessor, the Government, by assuming payment 
of the outstanding mortgage indebtedness against the truck, will 
have expended a total of $1,289.55 or $123.55 (1289.55-1166) in excess 
of the amount necessary for payment if the option to recapture had 
been exercised under the rental agreement. In this connection it is 
stated in the third paragraph of the indorsement of October 7, 1941, 
from the Office of the Quartermaster General, quoted in part above, 
that it is “assumed that, after notice of the existence of the liens was 
received, both pieces of equipment continued in use on the Govern- 
ment project under the equipment rental agreement, but that no fur- 
ther rentals were paid over to Mr. Maynard.” 

In 19 Comp. Gen. 768, referred to in letter of February 25, 1942, 
quoted above, it was held that where property acquired by the Gov- 
ernment is subject to a prior lien, it is for the administrative agency 
concerned, and not the General Accounting Office, to determine 
whether the lien should be discharged. 

In both instances here involved it is reported that it has been ad- 
ministratively determined that payments of the amounts claimed on 
the vouchers is desirable in order to obtain title to the trucks and in 
twelfth indorsement of December 27, 1941, from the Office Project 
Engineer, Camp Claiborne, to the Finance Office at New Orleans, it 
is stated with respect to the Chevrolet Dump truck #19524 that pay- 
ment of the amount claimed on voucher No. 3837 would be advan- 
tageous to the Government, in view of the present needs of the 
Government and the present condition of the truck. 

Apparently the payments to the assignee under the conditional sales 
agreement and the mortgagee, referred to above, of the remaining 
unpaid balances under the lease agreements necessary for recapture 
by the Government would not be'sufficient to satisfy the existing liens 
on the trucks and, accordingly, the payment to the lienholders of 
such additional amounts as may be necessary to vest in the Government 
an unencumbered title to said trucks does not appear to require objec- 
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tion by this office in the event it is administratively determined and 
so certified that the payments necessary to satisfy said liens are in 
the interest of the United States. 

In this connection, however, the question arises as to the right of 
the Government to recover from the lessors the additional amount 
required to be paid by reason of the lessors’ defaults upon their obliga- 
tions to the holders of the liens on the trucks. In view of the possi- 
bility that such occurrences may become frequent it is suggested that 
appropriate consideration be given to the inclusion in such agreements 
cf a provision to the effect that where the vehicle is subject to a lien, 
a mortgage or any other encumbrance, the rental payments due under 
said agreement shall first be applied to the indebtedness, and a further 
provision-that in the event that it becomes necessary for the Govern- 
ment to pay such indebtedness or any part thereof, to obtain a valid 
unencumbered title upon recapture as provided for under article VII 
of the rental agreement, the lessor will be liable for any increased 
cost to the Government necessary to obtain such title. 

Where, as in the present cases, the payment by the United States 
required in order to remove any lien or other encumbrance, together 
with rental payments made to the iessor, results in a total in excess 
of that which would be required for recapture under the rental agree- 
ment, the additional amount so paid should be collected from the lessor 
and appropriate notation of the fact should be made on the voucher 
making payment of the lien or mortgage indebtedness. 

The vouchers and supporting papers are returned herewith. 


(B-25239) 


QUARTERS—RENTAL ALLOWANCE—OCCUPATION OF QUARTERS 
FURNISHED BY FOREIGN GOVERNMENT 


The furnishing of quarters by the Canadian Government without cost, except 
for charge for the use of the furniture, to a United States naval officer 
in his official capacity is in fact a furnishing of quarters on behalf of the 
United States, and, therefore, the officer is not entitled to the rental allow- 
ance authorized by section 6 of the act of June 10, 1922, as amended. 


Assistant Comptroller General Elliott to the Secretary of the Navy, May 28, 1942: 


There has been considered your letter dated April 9, 1942, requesting 
decision whether Capt. H. D. McHenry, United States Navy, United 
States Naval Observer, Halifax, Nova Scotia, is entitled to payments 
of rental allowance as an officer with dependents (lawful wife) while 
occupying quarters belonging to the Canadian Government. There 
was attached to your request a letter signed by Lt. (jr. gr.) F. F. 
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Fallis, Bureau of Supplies and Accounts, Washington, D. C., as 
follows: 


1. On January 31, 1942, Captain H. D. McHenry, U. 8. N., U. 8. Naval Ob- 
server, Halifax, N. S., and lawful dependent wife, vacated private quarters at 
the Lord Nelson Hotel, Halifax, N. §., and commenced occupancy of Quarters 
# 6, H. M. C., Dockyard, Halifax, N. 8. 

2. For information, the following excerpts are quoted from recent correspond- 
ence of Captain McHenry : 

“On January 31, 1942, we moved into these quarters in H. M. C. Dockyard. 
The quarters are owned by the Canadian naval authorities. I do not pay rent on 
the house, but do pay rent on the Government furniture in the house. We, of 
course, have a few small things of our own. The furniture rental is 10 percent 
per year on the total amount of furniture in the house that is owned by the 
Canadian naval authorities. It is my opinion that my rental allowance is 
available for this purpose. So far, all the furniture has not been bought; 
therefore I do not know how much the rental will be. The occupancy, upkeep, 
maintenance, etc., of these quarters and furniture is on a purely gratuitous basis 
insofar as the United States Government is concerned. These quarters were 
supposed to be occupied by the Engineering Officer of the Dockyard, but he did 
not desire to live in the Dockyard; and the Commanding Officer, Atlantic Coast, 
knowing that I could not locate a suitable house in the city, obtained permission 
from the Chief of Naval Staff at Ottawa for me to occupy these quarters.” 

3. It will be noted in this connection that the rental voucher submitted (en- 
closure A), has been certified by Captain McHenry, as Commanding Officer, that 
no quarters have been assigned at his permanent duty station, Office of U. S. Naval 
Observer, Halifax, N. 8. 

4. In consideration of this occupancy of foreign government quarters by subject 
U. 8S. Naval officer and dependent wife, your decision is requested as to the 
propriety of further payment of the rental allowance claimed. 


The quarters occupied by Captain McHenry are owned by the Cana- 
dian Government and such quarters have been made available by that 
Government for the officer’s use. It is stated that Captain McHenry 
pays no rental for the quarters, but does pay a charge for furniture. 
It is, of course, apparent that such quarters were made available to him 
because of his official status as an officer of the United States Navy, and 
hecause of the joint efforts of the United States and Canada in the 
war against a common enemy. 

The law authorizing payment of rental allowance (section 6 of the 
act of June 10, 1922, 42 Stat. 628, as amended by section 2 of the act 
of May 31, 1924, 43 Stat. 250, 37 U.S. Code 10) was designed to provide 
reimbursement to an officer for expenses paid by him for private 
quarters when the United States is unable to furnish quarters in kind. 
See Carter v. United States, 79 Ct. Cls. 166; Jones v. United States, 
60 Ct. Cls. 552; Byrne v. United States, 87 Ct. Cls. 241. In the Byrne 
case, decided in 1938, the court stated : 

* * * Commutation is for the purpose of compensating an officer for expenses 
incurred in providing private quarters for himself and his dependents when the 
Government fails to provide public quarters. On this theory only can recovery 
be had and, as it appears in this case that the officer has not been put to any 
expense, no right to reimbursement has been established. 

In this case the officer is assigned to his present station because of 
the war, and the activities of United States naval vessels and United 
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States naval officers at that place are of equal benefit to the Govern- 
ment of Canada. Because of this fact a courtesy has been extended to 
the officer personally, in the use, without charge, of quarters belonging 
to the Canadian Government, as his presence there on duty as an officer 
of the United States Navy is of benefit to that Government. Were it 
not so it is not probable Canadian Government quarters would be made 
available for him. Such being the case, it is his official position as an 
officer of the United States Navy on duty there that has prompted thre 
courtesy. The quarters are, therefore, in fact, furnished on behalf of 
the United States. By reason of his status and duty he is not put to 
expense to rent quarters. Accordingly, you are advised that Captain 
McHenry is not entitled to rental allowance during any period he 
oecupied quarters under the circumstances disclosed. 


(B-26077) 
COMPENSATION—WITHIN-GRADE PROMOTIONS 


A decision rendered by the Comptroller General at the request of the head of one 
department or establishment may not be reconsidered at the request of the 
head of another department or establishment. 

The tenure of employment of the individual employee under the terms of any 
applicable law, or under the terms and conditions of his appointment or con- 
tract of employment, must control in determining whether the employee 
oceupies a “permanent” or “temporary” position within the meaning of the 
within-grade salary-advancement statute of August 1, 1941, and the Presi- 
dent’s regulations thereunder. ‘ 

An employee who was transferred from a position not subject to the efficiency 
rating system prescribed by the Civil Service Commission under the Classi- 
fication Act to a position subject to such system will not be entitled, under the 
within-grade salary-advancement statute of August 1, 1941, and the Presi- 
dent’s regulations thereunder, to a within-grade promotion until the beginning 
of a quarter when there is on record an efficiency rating, of good or better 
than good, for the employee in his new position. 

Where an employee has received three salary increases neither one of which 
equaled a one-step compensation increment in the lowest grade held but auy 
two of which equaled or exceeded such increment, the 18- or 80-month period 
which the employee must serve without an “equivalent increase in compensa- 
tion” to be eligible for a within-grade salary advancement under the act of 
August 1, 1941, and the President’s regulations thereunder, began to run 
from the date of the second increase, provided 18 or 30 months did not elapse 
between the first increase and the beginning of the quarter when the within- 
grade promotion otherwise is due. 


Acting Comptroller General Elliott to the Secretary of Labor, May 29, 1942: 


I have your letter of May 11, 1942, wherein you request reconsidera- 
tion of certain portions of the decision of October 27, 1941, 21 Comp. 
Gen. 369, and wherein, also, you request decision on two questions 
stated as follows: 


Case No. 1.—Several employees recently entered on duty in this Department, 
by transfer from other departments, were found not to have been rated in their 
previous employment under a system of efficiency ratings established under the 
Classification Act of 1923. Ratings in this Department have been made as of 
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March 31, 1942, but because of the necessary review and approval, such ratings 
will not be completed for some time after March 31. A few of the employees 
mentioned were eligible for salary increase on the basis of all standards other than 
their efficiency rating on January 1, 1942, and others have become similarly 
eligible on April 1, 1942. Will the lack of a rating deprive these employees of 
their salary increases on those dates? If not, will the employees become entitled 
to salary increases after they have been rated good or better, retroactively to the 
date of January 1 or April 1? 

Case No. 2.—In checking the records of employees who were formerly employed 
in the Bureau of the Census, this Department encountered cases where a series of 
three small increases, none of which equaled the increment of the lower grade 
had been granted. Any two of the three increases, however, either equaled or 
exceeded this increment. Does the period of eligibility (18 or 80 months) begin 
with the date of the second increase or of the third increase? 

The decision of October 27, 1941, B-20925, 21 Comp. Gen. 369, of 
which reconsideration is requested, was rendered to the Secretary of 
the Interior in response to his request of October 1, 1941, and prop- 
erly may not be reconsidered at the request of the Secretary of Labor. 
That part of the decision to which you have taken exception involved 
questions of whether, under the facts and circumstances there appear- 
ing, an employee would be entitled to the within-grade automatic 
increase in salary under the provisions of the act of August 1, 1941, 
Public Law 200, 55 Stat. 613—a pay statute—and the President’s 
regulations thereunder (Executive Order No. 8882, dated September 
3, 1941), and was not intended to, and does not, affect in any way the 
previous holdings of the United States Civil Service Commission 
or of this office with respect to the status or right of employees occu- 
pying “permanent” or “temporary” positions, or during a period of 
probation under other laws and regulations, it being particularly for 
noting that the terminology “permanent positions” or “temporary 
positions” for Civil Service purposes—controlling appointment pro- 
cedure—is not necessarily controlling in the application of pay stat- 
utes, such as the act of August 1, 1941. 

While the decision in question is not properly for reconsideration on 
the basis of your request, nevertheless, since the Department of Labor 
doubtless has personnel problems similar to those which were pre- 
sented to this office by the Secretary of the Interior, there have been 
carefully considered the arguments advanced in your letter in support 
of a different basis for applying the term “permanent positions” as 
used in the act of August 1, 1941—the statute limiting the benefits 
thereof to “all employces compensated on a per annum basis and occu- 
pying permanent positions within the scope of the compensation sched- 
ules fixed by this act.” (Italics supplied.) A brief discussion of the 
arguments thus advanced may not be amiss here. 

Section 1 (a) of Executive Order No. 8882 provides as follows: 


(a) “Permanent positions” shall include all positions except those designated 


- temporary by law and those established for definite periods of six months or 
ess. 
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The arguments advanced in your letter are based on the proposition 
stated in the fourth paragraph of your letter, that: 

It is the opinion of this Department that the rules cited from your decision 

fail.to recognize one of the fundamental principles of personnel administration 
that an appointment and a position are by no means identical and that the status 
of a position is not affected by the nature of the appointment held by its in- 
cumbent. * * * 
On the contrary, this office has always recognized the proposition that 
an appointment and a position are not necessarily identical, and that 
the status of a position is not necessarily affected by the nature of the 
appointment held by its incumbent. The rules stated in the decision 
of October 27, 1941, to which exception is taken in your present letter, 
were based upon the fundamental proposition as follows: 

The act of August 1, 1941, supra, provides a plan for making within-grade sal- 
ary advancements to employees on the basis of their individual service. See 21 
Comp. Gen, 118, 119. Hence, it is the status of the individual employee which 
must control in determining whether the employee is occupying a “permanent 
position” at the beginning of any quarter. Whether a position is “permanent” or 
“temporary” within the meaning of the law and regulations is determined by 
the tenure of employment of the individual employee under the terms of any 
applicable law, or the terms and conditions of his appointment or contract of 
employment. * * * 

The original Classification Act of 1923, approved March 4, 1923, 42 
Stat. 1488, defined the term “position” to mean “a specific civilian 
office or employment, whether occupied or vacant.” Because of said 
definition it has been held in the decisions of this office that all posi- 
tions otherwise coming within the purview of the Classification Act 
must be classified regardless of the tenure of the individual incum- 
bent, that is, whether permanent, temporary, or part time. See 4 
Comp. Gen. 239; id. 296; id. 325; id. 851; 5 id. 302; id. 763; 17 id. 303; 
19 id. 160. That is to say, so far as the classification of positions is 
concerned the statute is directed to positions and their duties and 
responsibilities, 

However, section 7 of the Classification Act as amended by the act 
of August 1, 1941, does not relate to positions but is directed to em- 
ployees, the occupants of positions, and prescribed a plan different 
from the original Classification Act whereby individual occupants of 
permanent positions may be periodically promoted within their posi- 
tions. If the Congress had intended every employee, regardless of 
tenure, whose position comes within the scope of the Classification 
Act to be entitled to within-grade salary advancements, it would not 
have made the condition that the employees must occupy “permanent 
positions” to be entitled to such salary advancements. Hence, there 
can be no doubt but that the benefits of the statute are for determina- 
tion on the status, service, and attainments of individual employees. 
That is necessarily so. No automatic promotion plan would be practi- 
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cal—and none heretofore has been provided—on any other basis than 
the individual status of employees. The only practicable basis for 
determining whether an employee occupies a “permanent position” is 
the tenure of his appointment or contract of employment. In limiting 
the benefits of the statute to employees occupying “permanent posi- 
tions” the Congress and the President evidently intended to exclude 
those employees whose tenure is of short duration and whose service 
during a temporary period could not properly be evaluated in terms 
of efficiency and service and conduct to entitle them to a promotion 
The President was careful in his regulations to save to employees the 
benefit of service in temporary positions if and when they are ap- 
pointed to permanent positions by permitting them to count such 
service in computing the eligibility period of 18 or 30 months. See 
section 2 (a) of Executive Order No. 8882. 

Accordingly, even if the prior decision were properly for recon- 
sideration at your request, this office could not accept the contentions 
advanced in your letter as in anywise controlling in the application 
of the term “permanent positions,” as used in the act of August 1, 1941. 

Consideration now will be given to the questions presented in the 
cases Nos. 1 and 2, stated in your letter. 

Automatic promotions are authorized to be made under the act of 
August 1, 1941, only at the beginning of a quarter, that is, January 1, 
April 1, July 1, and October 1. One of the conditions prescribed by 
the statute to entitle an employee to an automatic promotion at the 
beginning of a quarter is that his “current efficiency is good or better 


than good.” Section 1 (e) of Executive Order No. 8882, provides as 
follows: 


(e) “Current efficiency” shall mean the latest efficiency rating on record for the 
employee, made under a system of efficiency ratings prescribed or approved by the 
Civil Service Commission. [Italics supplied.] 

Hence, an automatic promotion may be made at the beginning of a 
quarter only if there be on record an efficiency rating of the individual 
employee, made in accordance with a system of efficiency ratings pre- 
scribed or approved by the Civil Service Commission, entitling the 
individual employee to a promotion. The system of efficiency ratings 
prescribed or approved by the Civil Service Commission—see “Eff- 
ciency Rating Manual,” effective March 31, 1942—provides for an an- 
nual efficiency rating as of March 31 of each year, but does not provide 
for a special rating retroactively effective in the case of employees 
transferred from a position not subject to the efficiency rating system 
prescribed under the Classification Act to a position subject to such 
efficiency rating system. Accordingly, the employees mentioned in 
case No. 1 will be entitled to automatic promotions effective July 1, 
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1942—and not prior thereto—if at that time the efficiency ratings made 


as of March 31, 1942, be on record and available as a basis for making 
automatic promotions. 


Section 1 (d) of Executive Order No. 8882 provides: 


(d) “Equivalent increase in compensation” shall mean any increase or increases 
which in total are equal to or greater than the compensation increment in the 
lowest grade in which the employee has served during the time period of eighteen - 
or thirty months, as the case may be. 


Accordingly, under the plain terms of this regulation, the period of 
eligibility (18 or 30 months) of employees mentioned in case No. 2 
began to run from the date of the second increase, provided, of course, 
that a period of 18 or 30 months, as the case may be, did not elapse 
between the first increase and the date (beginning of the quarter) when 
the automatic promotion otherwise is due. 


(B-24747) 


PRIVATE PROPERTY—DAMAGES CAUSED BY OR TO AUTOMOBILES 
OPERATED ON MILEAGE BASIS BY GOVERNMENT EMPLOYEES 


An accident caused by a Government employee who was operating a privately 
owned automobile on a mileage basis at the time of the accident and who, 
therefore, had the duties and liabilities of a private driver, may not be con- 
sidered as having been caused by the Government, and there is no authority 
under a statutory provision authorizing administrative settlement of claims 
for damages to private property resulting from negligence of employees 
acting within the scope of their employment, for consideration of a claim 
for damages so caused, whether or not the claimant, also, is a Government 
employee, 

The statutory authority of the Administrator of the National Youth Administra- 
tion to settle certain claims for private property damage resulting from the 
negligence of the Administration’s employees includes authority to settle 
the claim of an employee of the Administration for damage to a privately 
owned automobile, which was being used for official travel on a mileage basis, 
caused by the negligence of another employee of the Administration acting 
within the scope of his employment, provided the employee causing the acci- 
dent was not himself operating an automobile on a mileage basis at the time. 
20 Comp. Gen. 339, amplified. 


Comptroller General Warren to the Federal Security Administrator, June 1, 
1942: 


Reference is made to your letter of March 21, 1942, as follows: 


Paragraph 21 of the National Youth Administration Appropriation Act of 
1942 provides: 

“The National Youth Administrator, subject to the approval of the Federal 
Security Administrator, is authorized to consider, ascertain, adjust, determine, 
and pay from the appropriation in paragraph 1 any claim arising out of opera- 
tions thereunder accruing after June 30, 1941, on account of damage to, or loss of, 
privately owned property caused by the negligence of any employee of the National 
Youth Administration, while acting within the scope of his employment. No 
claim shall be considered hereunder which is in excess of $500 or which is not 
presented in writing within one year from the date of accrual thereof. Accept- 
ance by a claimant of the amount allowed on account of his claim shall be 
deemed to be in full settlement thereof, and the action upon such claim so 
accepted by the claimant shall be conclusive.” : 

The National Youth Administrator has before him for consideration a claim 
for damage to a privately owned automobile arising out of an accident caused 
by the negligence of an employee of the National Youth Administration, while 
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acting within the scope of his employment. At the time of the accident the claim- 
ant, who was also an employee of the National Youth Administration, was 
traveling in her privately owned automobile on a mileage basis under a travel 
authorization properly issued in accordance with paragraph 12 (a) of the Stand- 
ardized Government Travel Regulations. 

You and your predecessors appear to have consistently held that the payment 
of mileage for the use of a privately owned automobile commutes every expense, 
including repairs due to hazards of the weather or to accidents. (7 Comp. Gen. 
284, 15 id. 76, id. 735, 19 id. 39, B-20763, rendered December 2, 1941.) However, 
none of these decisions have been predicated on a situation wherein the damage 
to the claimant-employee’s car was caused by the negligence of another Govern- 
ment employee while acting within the scope of his employment, nor, with the 
possible exception of certain language in the last paragraph of a decision rendered 
January 2, 1941 (20 Comp. Gen. 339), does this situation ever appear to have 
been discussed. 

In the absence of a definite determination on this point, the National Youth 
Administrator has requested that your decision be solicited on the question 
whether a claim of this type (wherein the Government itself is a tort feasor) 
is for consideration under paragraph 21 of the Act referred to above, and, if 
otherwise proper, whether such claim may be paid from the appropriation 
made by that act. 

Travel on a mileage basis was the specific subject of the decision 
of December 2, 1941, which you cite (21 Comp. Gen. 507), where, 
for reasons there stated in detail, it was concluded, “In other words, 
in the mileage arrangement the employee substitutes himself for the 
common carrier usually employed, and, as in the case of a common 
carrier, the legal incidence of such transportation—referring both to 
the power of control and the liability for results—would seem to 
fall upon the employee, and not upon the Government.” Based 
upon such premises it would follow that an accident caused by such 
a traveler was not caused by the Government, and that consideration 
of a claim for damages so caused was not warranted under the 
statute in question. Such conclusion necessarily would be required 
whether or not the person claiming payment for damage to his 
property might happen to be an employee of the Government. 

In a case where the damage actually is caused by the negligence 
of a Government employee while acting within the scope of his 
employment (not caused by a traveler on a mileage basis), it is 
settled that the claim of another Government employee whose prop- 
erty was damaged may be considered upon the same basis as that of 
a private person. 20 Comp. Gen. 339. In a case where that claimant 
is an Official traveler on a mileage basis, his duties and liabilities 
are those of a private driver (21 Comp. Gen. 507, supra); corre- 
spondingly, he has the same rights and privileges, including the 
privilege of reimbursement for property loss actually caused by 
Government negligence, so far as provided by the statute quoted in 
your letter, but the damage must result from the negligence of some 
employee who is not at the time of the accident operating an auto- 
mobile on a mileage basis. With that reservation, and thus amplify- 
ing the decision of January 2, 1941, 20 Comp. Gen. 339, supra, your 
questions are answered in the affirmative. 





DECISIONS OF THE COMPTROLLER GENERAL 1073 


(B—25771) 


TEMPORARY APPOINTMENTS IN ARMY OF THE UNITED STATES— 
SUPERINTENDENT OF ARMY NURSE CORPS; WOMEN GENERALLY 


The authority in the act of September 22, 1941, to make temporary appoint- 
ments as officers in the Army of the United States “from among qualified 
persons” refers to and contemplates men exclusively, and may not be re- 
garded as authority for commissioning women as officers in the Army of 
the United States. 

The superintendent of the Army Nurse Corps whose pay, additional money 
allowance, and “relative rank” are fixed by statute is not entitled to the 
pay and allowances of a colonel] in the Army of the United States, to which 
office she was appointed, in addition to her appointment as superintendent 
of the Army Nurse Corps, under color of the authority in the act of Sep- 
tember 22, 1941, to make temporary appointments as officers in the Army 
of the United States “from among qualified persons.” 


Assistant Comptroller General Elliott to Col. W. M. Dixon, U. S. Army, June 1, 
1942: 


There has been received, by reference from the Chief of Finance, 
your letter of April 3, 1942, as follows: 


Attached hereto is a voucher in favor of Colonel Julia O. Flikke, Army of the 
United States, in the amount of $245.02 covering pay and allowances for the 
period March 14, 1942, to March 31, 1942, which has been presented to the 
undersigned, a disbursing officer. for payment. 

Section 13, Act of June 10, 1922 (42 Stat. 631) provides that Superintendents 
of the Nurse Corps shall receive a money allowance at the rate of $2,500 a year 
in addition to their pay as nurses. 

The Act of September 22, 1941, Public Law 252, 77th Congress, provides that, 
“During the present emergency, temporary appointments as officers in the Army 
of the United States may be made, under such regulations as the President may 
prescribe, from among ‘qualified persons without appointing such persons as 
officers in any particular component of the Army of the United States. * * 
Provided Further, That any person appointed as an officer in the Army of the 
United States under the provisions of this Act shall receive the same pay and 
allowances and be entitled to the same rights, privileges, and benefits as members 
of the Officers’ Reserve Corps of the same grade and length of active service.” 

Paragraph 4 of copy of letter of appointment dated March 13, 1942, attached 
hereto states, “This appointment is in addition to your apnointment as Superin- 
tendent of the Army Nurse Corps, the duties of which office you will continue 
to perform.” 

In view of the above-mentioned law providing for a specific rate of pay for 
the Superintendent of the Army Nurse Corps, the undersigned is in doubt as to 
whether Colonel Flikke is entitled to the pay and allowances of a Colonel, and 
your decision in the matter is respectfully requested. 


Enclosed with your submission is a copy of a “temporary appoint- 
ment” of March 13, 1942, as follows: 


1. By direction of the President you are temporarily appointed in the Army 
of the United States, effective this date, in the grade and section shown in 
address above. Your serial number and length of active service in your present 
or any higher grade are shown after A and B respectively. 

2. This commission to continue in force during the pleasure of the President 
of the United States for the time being, and for the duration of the present 
emergency and six months thereafter unless sooner terminated. 

3. There is inclosed herewith a form for oath of office which you are requested 
to execute and return promptly to the agency from which it was received by 
you. The execution and return of the required oath of office constitute an 
acceptance of your appointment. No other evidence of acceptance is required. 
This letter should be retained by you as evidence of your appointment as no 
commissions will be issued during the war. 
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4. This appointment is in addition to your appointment as Superintendent of 
the Army Nurse Corps, the duties of which office you will continue to perform. 

By order of the Secretary of War: 

There was also enclosed a copy of “orders” of March 13, 1942, to 
“Colonel Julia O. Flikke,” through the Surgeon General, as follows: 

By direction of the President, you are ordered to active duty with the Medical 
Department, effective March 13, 1942. On that date you will proceed from 
Takoma Park, Maryland to Washington, D. C., reporting to The Surgeon General 
for duty. You will rank from March 13, 1942. The travel directed is necessary 
in the military service and is chargeable to FD 1499 P1-06 A 0410-2 and QM 1601 
P61-07 A 0525-2. 

It appears that Mrs. Flikke has been superintendent of the Army 
Nurse Corps—and presumably still continues to hold that position— 
and that her “appointment” as colonel in the Army of the United 
States purports to be “in addition to your appointment as Superin- 
tendent of the Army Nurse Corps, the duties of which office you will 
continue to perform.” It goes without saying that, in the absence of 
all other objection, Mrs. Flikke could not, in any event, continue to 
draw the pay and allowances provided by law for the superintendent 
of the Nurse Corps, and, at the same time, have the pay and allow- 
ances provided by law for a colonel in the United States Army. 

Briefly, the superintendent of the Army Nurse Corps, referred to 
hereinafter as superintendent, is appointed by the Secretary of War, 
and at his discretion, may be removed by him. Act of July 9, 1918, 
chapter V, 40 Stat. 879. By virtue of her tenure as superintendent, 
she has “relative rank” as major; and, “as regards medical and 
sanitary matters and all other work” within the line of her profes- 
sional duties, she has authority, in and about military hospitals, next 
after the officers of the Medical Corps. Act of June 4, 1920, 41 
Stat. 767. In addition to her pay as a nurse she is entitled to a money 
allowance at the rate of $2,500 a year. Act of June 10, 1922, 42 Stat. 
631. Other benefits and privileges of the position of superintendent 
are not material here. Her annual rate of pay, her annual additional 
money allowance, and her “relative rank” are fixed by positive 
statutory provisions, clear, concise, and unmistakable. And in the 
absence of statutory enactment no less clear and concise, the superin- 
tendent of the Army Nurse Corps as such and while performing the 
duties of the position cannot be paid or allowed any greater amount, 
and cannot be “promoted” either directly or indirectly to any higher 
rank, “relative” or other, than the maximum prescribed. Cf. 20 
Comp. Gen. 558, adhered to upon further consideration B-14985, 
May 5, 1942; B-23524, March 16, 1942. To hold otherwise would be 
not only without statutory sanction, but in contravention of express 
statutory mandate. 
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However, your submission, indicating as it does, an administrative 
misinterpretation of a statute, prompts a somewhat more detailed 
consideration than would be necessary otherwise. 

The “temporary appointment” of Mrs. Flikke in the grade of 
colonel “in the Army of the United States”-apparently was under 
color of Public Law 252—77th Congress, approved September 22, 
1941, entitled “A Joint Resolution to authorize temporary appoint- 
ments of officers in the Army of the United States,” which is as 
follows: 

That during the present emergency, temporary appointments as officers in 
the Army of the United States may be made, under such regulations as the 
President may prescribe, from among qualified persons without appointing such 
persons as officers in any particular component of the Army of the United 
States. All persons so appointed as officers shall be commissioned in the Army 
of the United States and may be ordered into the active military service of 
the United States to serve therein for such periods of time as the President 
may prescribe. Such appointments in grades below that of brigadier general 
shall be made by the President alone, and general officers by and with the 
advice and consent of the Senate: Provided, That any appointment made 
under the provisions of this Act may be vacated at any time by the President 
and, if not sooner vacated, shall continue during the present emergency and six 
months thereafter: Provided further, That any person appointed as an officer 
in the Army of the United States under the provisions of this Act shall receive 
the same pay and allowances and be entitled to the same rights, privileges, and 
benefits as members of the Officers’ Reserve Corps of the same grade and length 
of active service: And provided further, That nothing contained in this Act 
shall be construed to prohibit the appointment of officers in the various com- 
ponents of the Army of the United States in accordance with existing laws. 

Presumably, the undertaking to appoint Mrs. Flikke as colonel 
in the Army of the United States proceeded upon the assumption that 
the word “person” used in the above-quoted statute included women 
as well as men. If such was the explanation (and I conceive of no 
other), I find no support for and am unable to agree with that view. 
Unquestionably the word “person,” in its broadest and most compre- 
hensive sense embraces any and every living human being, but it by 
no means follows that when used in a statute, it is entitled to or 
properly may be given such all inclusive application. Established 
canons of statutory construction are to the contrary. It has been 
said by the Supreme Court of the United States: 

* * * It is undoubtedly the duty of the court to ascertain the meaning of 
the legislature from the words used in the statute, and the subject-matter to 
which it relates; and to restrain its operation within narrower limits than its 
words import if the court are satisfied that the literal meaning of its language 
would extend to cases which the legislature never designed to embrace in it. 
{Italics supplied.] 

McKee vy. United States, 164 U. S. 287, 293, citing Brewer v. Blougher, 
14 Pet. 178, 198; Petri v. Commercial National Bank of Chicago, 142 
U. S. 644, 650. 

The subject matter to which the present statute relates is, of course, 

the Army of the United States and temporary appointments as 


officers therein. The statute makes no provision for the promotion 
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of officers or any other person already in the military service and is 
authority only for temporary appointments as officers in the Army 
of the United States from among qualified persons without appoint- 
ing them to any particular component of said Army. The com- 
ponents of the Army of the United States are the Regular Army, 
defined by statute to be “the permanent military establishment, which 
is maintained both in peace and war according to law” (act of April 
22, 1898, 30 Stat. 361, 10 U. S. C. section 3), the National Guard of 
the United States, the National Guard while in the service of the 
United States, the Officers’ Reserve Corps, the Organized Reserves, 
and the Enlisted Reserve Corps (act of June 4, 1920, 41 Stat. 759, 
as amended June 15, 1933, 48 Stat. 153, U. S. C., title 10, section 4, 
1941 Supp.). Therefore, the joint resolution authorizes temporary 
appointments as officers in the Army of the United States, from 
among qualified persons, without appointing them as officers in 
either the Regular Army, the National Guard, or the Officers’ Reserve 
Corps. But by the express terms of the resolution, it is a condition 
precedent to authority for appointment as an officer that the ap- 
pointee be a qualified person, that is, that the appointee be a person 
otherwise eligible to appointment as an officer in the armed forces 
of the nation. 

The case of Commonwealth v. Weloskey (Massachusetts), 177 N. 
E. 656, presented the question as to whether the word “person” in a 
statute of the State of Massachusetts included women as well as men. 
In considering the question, the court said: 

The words of a statute are the main source for the ascertainment of a legislative 
purpose. They are to be construed according to their natural import in com- 
mon and approved usage. The imperfections of language to express intent often 
render necessary further inquiry. Statutes are to be interpreted, not alone 
according to their simple, literal or strict verbal meaning, but in connection with 
their development, their progression through the legislative body, the his- 
tory of the times, prior legislation, contemporary customs and conditions and 
the system of positive law of which they are part, and in the light of the consti- 
tution and of the common law, to the end that they be held to cover the subjects 
presumably within the vision of the Legislature and, on the one hand, be not 
unduly constricted so as to exclude matters fairly within their scope, and, on 
the other hand, be not stretched by enlargement of signification to comprehend 
matters not within the principle and purview on which they were founded when 
originally framed and their words chosen. General expressions may be restrained 
by relevant circumstances showing a legislative intent that they be narrowed and 
used in a particular sense. 
quoting numerous authorities in support of the universally recognized 
rule of statutory construction as thus stated. The court said further: 

As matter of strict and abstract verbal interpretation, apart from context, 
circumstances, and contemporary and antecedent history, the language of G. L. c. 
234, section 1 [the statute there under consideration], is broad enough to comprise 
women. The word “person” when used in an unrestricted sense includes a woman. 
It has been said that “The word ‘person,’ in its natural and usual signification, 
includes. women as well as men.” * * * “The natural and obvious meaning of the 


word ‘person’ is a living human being.” * * * The word “person,” like many other 
words, has no fixed and rigid signification, but has different meanings dependent 
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upon contemporary conditions, the connection in which it is used, and the result 
intended to be accomplished. It has been said to be “an ambiguous word” and 
may refer to those of either or both sexes. * * * It has also been held not to 
include a woman. * * * Several cases have arisen where the question was 
whether the word “person,” when used respecting the right to hold office or to 
exercise the franchise, included women. In Nairn v. University of St. Andrews, 
{an English case) it appeared that, by Acts of Parliament of 1868 and 1881, the 
university franchise was conferred upon “every person” whose name was on 
the register and on whom degrees had been conferred. At that time women 
were not admitted to graduation and could not receive degrees. In 1889, a further 
act was passed for the appointment of commissioners with extensive regulatory 
powers over universities. These commissioners adopted an ordinance enabling 
the universities to confer degrees on women for satisfactory academic accom- 
plishments. The appellants, having received degrees upon graduation, contended 
that they had the right to vote. In rejecting that contention, it was said by Lord 
Loreburn, L. C., * * * “It proceeds upon the supposition that the word ‘person’ 
in the act of 1868 did include women, though not then giving them the vote, su 
that at some later date an Act purporting to deal only with education might enable 
commissioners to admit them to the degree, and thereby also indirectly confer 
upon them the franchise. It would require a convincing demonstration to satisfy 
me that Parliament intended to effect a constitutional change so momentous and 
far reaching by so furtive a process. It is a dangerous assumption to suppose 
that the Legislature foresees every possible result that may ensue from the 
unguarded use of a single word, or that the language used in statutes is so pre- 
cisely accurate that you can pick out from various Acts this and that expression 
and, skillfully piecing them together, lay a safe foundation for some remote 
inference.” It was held that the statutory word “person” did not in these cir- 
cumstances include women, * * * 


The Massachusetts court cited another English case, saying : 


* * * It was said by Lord Birkenhead in the course of an exhaustive statement 
reviewing many decisions * * *: “A long stream of cases has established that 
general words are to be construed so as, in an old phrase, ‘to pursue the intent 
of the makers of statutes’ * * * and so as to import all those implied exceptions 
which arise from a close consideration of the mischiefs sought to be remedied and 
of the state of the law at the moment when the statute was passed.” * * * 

This brief review of authorities demonstrates that “person” by itself is an 
equivocal word. Its meaning in a statute requires interpretation, * * * 

The court held that the word “person” in the statute there under con- 
sideration included men, only, and not women. 

I have quoted somewhat largely from the cited case because, while 
citations to the same effect might be multiplied, that well considered 
and exhaustive opinion appears sufficient immediately to impress the 
point that the word “persons,” or rather the even more restrictive 
phrase “qualified persons” in the subject statute cannot, by reasonable 
process of statutory construction be held to include women in its 
purview. 

Examining the act of September 22, 1941, in the light of the fore- 
going rules, as to the antecedent history, it suffices to say that the 
authority and function of controlling and regulating the raising and 
support of armies—that is, the establishment, maintenance, and con- 
trol of the military—is reposed by the Constitution in the Congress; 
that the statutes passed in the discharge of that responsibility are 
legion ; and that every one of such statutes dealing with the organiza- 
tion of the Army, its compositién, its conduct and its personnel, com- 
missioned and enlisted, from the inception of our Government until 
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now, either expressly or by necessary implication refers to men and 
does not include, and has never been interpreted to include, women. 
This statement is subject, of course, to the single exception of statutes 
dealing with the organization, etc., of the Army Nurse Corps, which it 
need hardly be said is swi generis, the statutes relative thereto being ex- 
plicit in detail and distinct from general statutes dealing with the 
military establishment, the functions of the Nurse Corps, in relation to 
the Army, being well understood. It is to be noted that the act of July 
9, 1918, swpra, provided “That the Nurse Corps (female) of the Medi- 
cal Department of the Army shall hereafter be known as the Army 
Nurse Corps,” and that “the annual pay of female nurses of the Army 
and Navy” is prescribed in section 13 of the act of June 10, 1922, 42 
Stat. 631. Thus, “prior legislation” would appear to be sufficient to 
exclude any view that the statute here involved had reference to or was 
intended to include women as eligible to temporary appointments as 
commissioned officers in the Army of the United States. 

As to the development—the “progression through the legislative 
body, the history of the times”—it appears that the resolution was 
transmitted to the Congress by the Secretary of War with a letter of 
June 17, 1941, in relevant part as follows: 


The purpose of the proposed legislation is to provide authority, during the 
present emergency, for temporary appointments of officers in the Army of the 
United States, as distinguished from appointments in the individual components. 

Sound personnel policy dictates that the officer personnel of the Regular Army, 
the National Guard, and the Officers’ Reserve Corps be considered at all times 
as separate continuing bodies of officers and that each be maintained at a per- 
manent strength limited to the Army’s need and normal capacity to adequately 
train during normal times of peace so that in an emergency there shall be a 
sufficiently large and well-trained body of officers to meet the initial officer re- 
quirements of mobilization. Such policy should also contemplate an expansion 
of the composite group of officers during time of war or national emergency and 
provide for a planned return to normalcy after such war or national emergency 
has terminated. 

Federal statutes in effect in time of peace have enabled the War Department 
to carry out the above policy insofar as concerns the building up of a body of 
officers to meet the initial requirements of an emergency and other statutes 
applicable only in time of war would enable the War Department to expand 
this composite group of officers to meet the total defense needs of the Nation. 
There is no authority, however, to meet the situation confronting the Nation 
today for though we are at peace, we must carry on with the organizational 
and expansion problems incident to total national preparedness to meet any 
situation that might be suddenly thrust upon us. To do less than this would 
invite disaster. 

The enactment of this proposed legislation will enable the War Department to 
temporarily appoint as officers, in the Army of the United States, certain special- 
ists whose services are highly desired in connection with particular projects 
during the present emergency, but whose military knowledge and general qualift- 
cations would not justify their retention in a component of the Army of the 
United States after the emergency has terminated. It will also enable the War 
Department to build up, during the emergency, the large corps of officers neces- 
sary to properly officer our national-defense forces should the country become 
involved in war, and to do this without overextending the commissioned per- 
sonnel of the Regular Army, the National Guard, and the Officers’ Reserve Corps. 

Since the proposed legislation is in the nature of method of appointment rather 
than an authorization for a greater number of appointments, its enactment into 
law would not cause additional cost to the Government. [Italics supplied.] 
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This letter would appear to be sufficient, in itself, to make the mat- 
ter plain. But the Committee on Military Affairs of the Senate, in 
its report on the measure, explained its purpose and stated: 

* * * The officers appointed would be required to meet the eligibility re- 
quirements for appointment in the Officers’ Reserve Corps, and receive the same 
pay and allowances and would be entitled to the same rights, privileges, and 
benefits as members of the Officers’ Reserve Corps of the same grade and length 
of service. The resolution also specifically provides that nothing contained 
therein shall be construed to prohibit the appointment of officers in the various 
components of the Army of the United States in accordance with existing law. 

The War Department, in submitting this measure for the consideration of 
. Congress, pointed out that existing provisions of law authorize temporary ap- 

pointments in the Army of the United States as distinguished from appointments 
in the components of such Army in time of war and that the enactment of this 
joint resolution would merely extend such authority to include the present emerg- 
ency. It appears that this authority will materially assist the War Department 
in the matter of carrying out its program regarding commissioning the graduates 
of the officer candidate schools organized and conducted for the development 
and benefit of outstanding young men of the Nation who are now or may here- 
after be inducted into active Federal service under the provision of the Selective 
Training and Service Act of 1940. * * * [Italics supplied.] 


The report stated that the enactment of the law would enable the 
War Department to appoint 

* * * certain specialists who, though highly desired in connection with 
particular projects during a time of war or emergency do not possess the 
military knowledge and general qualifications which would justify their reten- 


tion in a component of the Army of the United States after the emergency has 
terminated. * * * 


In debate on the measure in the Senate, Senator Walsh of Massa- 
chusetts called attention to what he termed the “very sweeping lan- 
guage” of the resolution, expressing the view that it would enable 
the Secretary to bestow commissions upon what he termed “foot- 
loose” officers, and inquired “Could the Secretary of War designate 
any civilian and say ‘You have a commission in the Army’?” Sena- 
tor Thomas of Utah, in charge of the resolution, replied: “No. Noth- 
ing loose like that could be done. The person appointed must méet 
all the qualifications for appointment in the Army of the United 
States.” [Italics supplied.] Senator Walsh continued in part: 

* * * As T read the joint resolution, it seems to provide for “foot-loose” 
Army officers. 1 do not mean to use that term offensively. It seems to provide 
for Army officers who have no relationship to any branch, corps, or group in 
the Army. That is what troubles me about it. I can understand that the 
Secretary of War ought to have authority to make promotions, but the joint 
resolution seems to go into the field of giving commissions to civilians who the 


Secretary of War thinks possess certain qualifications, which may not be the 
qualifications fixed by the regulations of the Army. 


Senator Thomas replied: 


I can assure the Senator from Massachusetts that all the safeguards placed 
around appointments of persons in the Army will be respected. The Army of 
the United States has been set up by law. It includes all the various com- 
ponents. No one would be appointed a lieutenant or a captain in the Army of 
the ee States without being detailed to a particular component. [Italics 
supplied. ] 


470350™—42——-70 
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Some additional discussion was had in debate, Senators Walsh, 
Thomas, Danaher, and Taft participating (see Congressional Record, 
August 11, 1941, pages 7131-7132), but the foregoing excerpts would 
appear to tell the whole story in terms too simple to admit of mis- 
understanding, and to show conclusively that it was not in contem- 
plation of the Congress that the joint resolution should go further 
than its ostensible purpose and effect as set out therein and in the 
letter of reference of the Secretary of War, and that it did not 
authorize the promotion directly or indirectly of any person already 
in the military establishment, and that it was the purpose of Congress ~ 
that appointments under authority of the resolution should be limited 
to those (civilians) who could “meet the eligibility requirements for 
appointment in the Officers’ Reserve Corps,” and “that all the safe- 
guards placed around appointments of persons in the Army” should 
be respected. The “qualifications and eligibility” for membership, 
acceptance, or appointment in the Officers’ Reserve Corps are set forth 
in U. S. C., title 10, section 353, and it may be pointed out that the 
word “person,” used several times in that section, clearly has reference 
solely to men and, so far as is known, has never been suggested as 
inclusive of women. Also, the statutory establishment of the Reserve 
Officers’ Training Corps (U. 8S. C., title 10, section 381) prescribes 
training for “physically fit male students” of acceptable institutions, 
but makes no provision for entry of female students into the Reserve 
Officers’ Training Corps. 

The inescapable conclusion from the foregoing is that the word 
“person” as used in the joint resolution of September 22, 1941, re- 
ferred to and contemplated men exclusively—men who can otherwise 
meet the eligibility requirements for appointment as officers in the 
‘ United States Army—and that it does not include women or author- 
ize their appointment as officers in the United States Army. Had 
the Congress purposed so revolutionary an upset of the established 
military policy and practice of 150 years or more—to effect a “change 
so momentous and far reaching” as commissioning women as officers 
of the Army of the United States, it most assuredly would not have 
done so “by so furtive a process,” as “the unguarded use of a single 
word” but would have declared such a purpose in unmistakable terms, 
in language so precisely accurate as to leave no room for doubt and 
no necessity for any “remote inference” to that effect. The sole pur- 
pose of the resolution as enacted was, as declared by the Secretary 
of War and as stated in the report of the Senate Committee on Mili- 
tary Affairs, merely to extend to the War Department “to include 
the present emergency” as it then existed (September 22, 1941), the 
authority already held by that Department in time of war, that is, 
to appoint civilian men otherwise qualified as temporary officers for 
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special purposes, without appointing them specifically as officers in the 
Regular Army, the National Guard, or the Officers’ Reserve Corps— 
and the intervention of the state of war which now exists adds noth- 
ing to the stature of the statute. It “is in the nature of method of ap- 
pointment rather than authorization for a greater number of appoint- 
ments” or, it may be added, any different character of appointments, 
from those theretofore authorized by law. And the statute, when 
read in connection with “the subject-matter to which it relates” and 
the circumstances surrounding its passage, and in the light of the 
purpose intended to be served, being sufficiently clear, its scope may 
not be either limited or extended by administrative interpretation. 
The statute authorizes the appointment as officers of “qualified per- 
sons” and it need hardly be said that Mrs, Flikke cannot be classed 
in that category, since she could not meet the eligibility requirements 
for appointment as an officer of the Regular Army, the National 
Guard, or the Officers’ Reserve Corps. Moreover, it may be said 
without the slightest disparagement that Mrs. Flikke hardly would 
be classed as among “certain specialists whose services are highly 
desired in connection with particular projects during the present 
emergency,” within the purpose of statute. She is a trained nurse 
who, by reason of possessing certain qualifications prescribed by stat- 
ute, and by virtue of appointment by the Secretary of War, occupies 
the position of superintendent of the Army Nurse Corps, in which 
her pay and allowances and her “relative rank” are fixed and cannot 
be changed except by the Congress. By virtue of her position as 
superintendent of the Nurse Corps, she holds the “relative rank” as 
major, but only in relation to her subordinates in the Nurse Corps, 
and enlisted personnel and civilian employees of the Medical Corps 
and then only for purposes prescribed in the statute and to a limited 
extent. She has the rank and, no doubt, the title of major, but does 
not hold the office of major in the Army. See Wood v. United States, 
15 Ct. Cls. 151, affirmed 107 U. S. 414. As a colonel in the Army, 
she could not hold the position of superintendent of nurses. As 
superintendent of nurses she cannot be promoted or appointed to the 
office of colonel in the Army of the United States, even in the ab- 
sence of all other objection to such appointment. Moreover, insofar 
as Mrs. Flikke can be designated as a “specialist” in her chosen pro- 
fession her services, to the full, already were available to the War 
Department and there could be no valid claim that it was necessary 
to commission her in the Army in order to obtain them. No question 
need be raised here as to the vacating of Mrs. Flikke’s position as 
superintendent of the Nurse Corps by her acceptance of her pur- 
ported appointment to the rank of colonel in the Army, save to say 
that U. S. Code, title 10, section 513, which provides that in time of 
















1082 DECISIONS OF THE COMPTROLLER GENERAL 


war or national emergency as determined by the President any officer 
of the Regular Army may be appointed to higher temporary grade 
without vacating his permanent appointment, has no bearing upon 
the case here presented, since the application of that provision is 
only to officers who hold a permanent commission in the Regular 
Army of the United States, and does not include the superintendent 
of the Army Nurse Corps, who holds her rank and title of major 
solely by virtue of her position, from which she may be removed by 
the Secretary of War at any time in his discretion, in which event 
her “relative rank” would be automatically terminated. 

It necessarily follows that Mrs. Flikke’s purported “appointment” 
as a colonel in the Army of the United States does not entitle her 
to the pay and allowances of a colonel. 

Accordingly, you are not authorized to make payment on the 
voucher submitted, which is retained in this office. 


(B-25554) 


CONTRACTS—COST-PLUS—INCLUSION OF CAPITAL STOCK TAX 


Reimbursement of an amount representing Federal capital stock tax paid by a 
cost-plus-a-fixed-fee contractor is not authorized under a contract which, 
by reference to Treasury Decision 5000 controlling amounts payable there- 
under, specifically designates excess profits tax to be an item of cost not 
allowable and does not expressly provide for reimbursement of capital stock 
tax, which is so closely related to excess profits tax that a higher valuation 
of capital stock, resulting in an increase in capital stock tax, acts to decrease 
the amount of any excess profits tax. 


Comptroller General Warren to Lt. Col. F. E. Coyne, U. S. Army, June 2, 1942: 


. There has been received, by indorsement of April 20, from the 
Director, Fiscal Division, your letter of April 13, 1942, requesting 
a decision as to whether you are authorized to make payment on a 
voucher transmitted therewith in favor of the North American Avia- 
tion, Inc., of Kansas, in the amount of $50,000, representing capital 
stock tax as an item of cost under cost-plus-a-fixed-fee contract No. 
W-535 ac-19341, dated June 27, 1941. 

The voucher is supported by evidence of payment of the tax and by 
a copy of a 1941 capital stock tax return for the year ended June 
30, 1941, filed by the contractor, from which it appears that the 
corporation was incorporated or organized in the State of Delaware 
on June 23, 1941, for the purpose of doing business as a manufacturer 
of aircraft and parts; that on June 30, 1941, the corporation’s out- 
standing stock consisted of 6,000 shares of common stock of a par 
value of $1 per share; and that its paid-in surplus amounted to 
$2,994,000.. The voucher has been approved for payment by the con- 
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tracting officer subject to an exception thereto based upon an opinion 
of Joseph C. Glazer, Contract Section, Office of the District Super- 


visor, Central A. C. Procurement District, Detroit, Michigan, as 
follows: 


1. The Contractor, in making a declaration of value for Capital Stock Tax 
Return, has arbitrarily declared a valuation of $40,000,000, although paid in 
capital is less than $3,000,000. 

2. The subject contract fails to mention the allowability of any expenses 
involved in connection with the corporate capital structure. 

3. The Contractor is not in any manner aided in the performance of this 
contract by the payment of this Capital Stock Tax amounting to $50,000. On 
the other hand, the corporation is attempting to avoid its proper rate of taxa- 
tion by the use of an excessive valuation in its Capital Stock Tax return. 
Capital Stock Tax is in effect just another form of Income or Excess Profits 
Tax. The declared value Excess Profits Tax may be avoided entirely by a suf- 
ficiently high declared value for the purpose of the Capital Stock Tax. 

4. T. D. 5000 specifically disallows the following expenses: 

Interest on invested capital; Federal and State income taxes; Excess profit 
taxes and sur-taxes; Expenses of securities, and Capital Stock issues. ((g) (4)) 
It can clearly be seen that all expenditures connected with the corporate capital 
structure are not allowable costs. 

5. T. D. 5000 specifically disallows profit or loss from sale or exchange of 
capital assets. This is another indication that all expenses involving the 
corporate capital structure are not allowable costs. 

6. The only taxes specifically allowed in T. D. 5000 are: 

Sales taxes; Compensation insurance; Federal and State unemployment, old- 
age, and Social Security taxes; and Property taxes. 

None of these taxes, which are allowable costs, are in any way connected 
with the capital structure of the corporation. They all are directly connected 
with the corporate property or labor. 

7. Depreciation is an allowable item of expense only as applied to property 
actually used and reasonable stand-by equipment. In like manner, the excessive 
valuation should not be used as a basis to create additional allowable expenses. 

8. It might be argued that the payment of the Capital Stock Tax on a rea- 
sonable declaration of value is an ordinary and proper expense of a private cor- 
poration, especially since it does lawfully reduce the amount of its other tax 
liability, and so should be allowed as one of the expenses in the Cost-Plus-A- 
Fixed-Fee contract. However, on November 12, 1941, Comptroller General De- 
cision B-21209 held that under like circumstances (CPFF contract provided 
for the Government bearing all costs and expenses of every character when 
approved by the Contracting Officer) that an approved expenditure for member- 
ship in the local Chamber of Commerce is not an allowable item of cost: 

“While reference is made to certain information which has been and may 
be obtained by reason of such membership, it appears from the facts of record 
that such benefits are purely incidental, that is, the approval of the contracting 
officer’s representative of the expense of the membership fee in the Chamber 
of Commerce is not by reason of its having been incurred in pursuance of any 
legal obligation or in the furtherance of any duty required under the contract, 
but is ‘granted because it is the policy of the Atlas Powder Co. to take mem- 
bership in the Chamber of Commerce in the locality where they operate a plant 
or factory.’ While it may be conceded that such is the policy of the contractor 
and of private firms in general who, by promoting the general trade and com- 
merce of the locality in which they operate, thus directly or indirectly promote 
their own interests, such membership, insofar as the operation of a plant 
on behalf of the Government is concerned, may not under any fair and reason- 
able contruction of the contract terms be viewed as a cost or expense pertinent 
to, or necessary for, the proper performance of the work thereunder.” 


There was transmitted with your request for decision a letter 
dated April 6, 1942, from the Assistant Treasurer, North American 
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Aviation, Inc., of Kansas, to the resident auditor of that corpora- 
tion at Kansas City, Kans., as follows: 


In accordance with the request of the Resident Auditor for the Contractor to 
furnish statement as to why such voucher should be paid and reimbursement 
received under Contract W 535-ac—19341 is set forth in the following paragraph. 

Under the contract entered into by North American Aviation, Inc., of Kansas 
and the War Department, approved by the direction of the Secretary of War 
and signed by the Under Secretary of War, Robert P. Patterson, dated June 
28th, 1941, Paragraph C, Article 3 of said Contract W 535-ac-19341 sets forth 
that the Contracting Officer will reimburse the contractor for costs in perform- 
ms the contract in accordance with Section 26.9 of Chapter 1 as contained in 

The Section referred to in T.D. 5000 is the last paragraph in G-4. Federal 
and State Income and excess profits tax and surtax are not allowable items 
of cost. In other portions of the section referred to various taxes, but not 
all taxes, are referred to as being allowable items of cost. Federal Capital 
Stock Tax are not specifically mentioned, and since they are not specifically 
mentioned and excluded, the contractor is of the opinion that they are allow- 
able items of cost, for it is not possible to perform the contract without pay- 
ing such taxes. 

Furthermore, Federal Capital Stock Taxes have long been included among 
the taxes assessed by the Federal Government, and if it had been the inten- 
tion of the Treasury Department to exclude such taxes, the taxpayer believes 
that it would have been specifically mentioned. 

If the contractor is to proceed to secure a legal opinion at the request of the 
Government, please advise, however, the contractor believes it is not necessary 
to do this, for it is the contractor’s opinion there should be no dispute as 
to the allowability of this tax. 


The contract provides for the delivery of 1,200 bombardment air- 
planes, engineering information and service in consideration of the 
reimbursement of the contractor’s cost of furnishing airplanes, and 
a fixed price of $900,000 for the engineering information and service, 
plus a stipulated fixed fee. With respect to the determination of 
the contractor’s cost of furnishing the airplanes, article 3 (c) of the’ 
contract provides: 


For purposes of determining the amounts payable to the Contractor under 
this contract, allowable items of cost will be determined by the Contracting 
Officer in accordance with the regulations for the determination of the ‘cost of 
performing a contract as promulgated by the Treasury Department in Sec- 
tion 26.9 of Chapter 1, of Title 26 of Code of Federal Regulations, as contained 
in T.D. 5000 and approved by the Secretary of War August 2, 1940, * * *. 


Section 26.9 of the cited Treasury decision 5000 sets forth in some 
detail numerous items of allowable costs but does not include among 
same capital stock tax as an allowable item. However, said section 
26.9 includes the following: 


Among the items which shall not be included as a part of the cost of performing 
a contract or subcontract or considered in determining such cost, are the 
following: Entertainment expenses; dues and memberships other than of regular 
trade associations; donations except as otherwise provided above; losses on 
other contracts; profits or losses from sales or exchanges of capital assets; 
extraordinary expenses due to strikes or lockouts; fines and penalties; amorti- 
zation of unrealized appreciation of values of assets; expenses, maintenance 
and depreciation of excess facilities (including idle land and building, idle 
parts of a building, and excess machinery and equipment) vacated or abandoned, 
or not adaptable for future use in performing contracts or subcontracts; in- 
creases in reserve accounts for contingencies, repairs, compensation insurance 
(except as‘above provided with respect to self-insurance) and guarantee work; 
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Federal and State income and excess-profits taxes and surtaxes; cash discount 
earned up to one percent of the amount of the purchase, except that all dis- 
counts on subcontracts subject to the Act will be considered ; interest incurred or 
earned; bond discount or finance charges; premiums for life insurance on the 
lives of officers; legal and accounting fees in connection with reorganizations, 
security issues, capital stock issues and the prosecution of claims against the 
United States (including income tax matters) ; taxes and expenses on issues and 
transfers of capital stock; losses on investments; bad debts; and expenses of 
collection and exchange. 

Whether a particular item of expense is reimbursable to the con- 
tractor as such under this form of contract or whether it is included 
in lump-sum-fixed-fees or other payments depends upon the terms 
of the contract. Treasury decision 5000, which is to serve as the 
contracting officer’s criterion in determining the amounts payable 
under the contract, provides that Federal and State income and ex- 
cess profits taxes and surtaxes as well as taxes and expenses on issues 
and transfers of capital stock are items of cost which may not be 
included as a part of the cost of performing a contract or subcontract 
or be considered in determining such cost. Moreover, neither the 
contract nor the Treasury decision expressly provides for reimburse- 
ment of capital stock taxes as items of cost and none of the items of 
expenses which are defined.as allowable costs comprehend the allow- 
ance of such taxes. On the contrary, such taxes as are allowable 
relate to property or labor and are not connected in any way with 
the capital structure of the corporation, whereas the capital stock tax 
is a tax on the corporate structure. 

The contractor admits that the capital stock tax is not specifically 
mentioned in the contract but contends that since the tax was not 
excluded it should be considered an allowable item of cost because 
“it is not possible to perform the contract without paying such taxes.” 

Under section 26.9 it is provided, inter alia, that the cost of per- 
forming a contract or subcontract generally includes the proportion 
of any indirect cost (including therein a reasonable proportion of 
management expenses) incident to and necessary for the perform- 
ance of the contract or subcontract, and while it is further provided 
that no definition of the elements of cost may be stated which are 
for invariable application to all contractors and subcontractors alike, 
manifestly, the capital stock tax, while admittedly an expense which 
the contractor was required to pay, may not be regarded as within 
any reasonable concept of the term “incident to and necessary for 
the performance of the contract”—that is, an expense necessary for 
the completion of the contract work. 

Moreover, while the capital stock tax has been held to be an excise 
tax levied upon the privilege of doing business as a corporation, Flint 
v. Stone Tracy Company, 220 U. S. 107, that tax and the excess profits 
tax are closely interrelated due to the fact that the declared value 
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of the capital stock is the basis of computation of both taxes. See 
sections 1200 (a) and 600 of the Internal Revenue Code, as amended, 
and Helvering v. Lerner Stores Corp., 86 8. Ct. 299, wherein the 
court stated at page 301, as follows: 

* * * The taxpayer is free to declare any value of the capital stock for the 
first year which it may choose.. While a low declaration of value decreases the 
amount of the capital stock tax, it increases the risk of a high excess profits 
tax. On the other hand, a high declaration of value while decreasing the tax 
on excess profits, increases the capital stock tax. By allowing the taxpayer 
“to fix for itself the amount of the taxable base” for purposes of computation 
of these taxes, Congress “avoided the necessity of prescribing a formula for 
arriving at the actual value of capital”—a problem “which had been found pro- 
ductive of much litigation under earlier taxing acts.” Haggar Co. v. Helvering, 
supra (308 U. S. p. 394, 84 L. ed. 344, 60 S. Ct. 337). See 1 Bonbright, Valuation 
of Property, pp. 577-594. “At the same time it guarded against loss of revenue 
to the Government through understatements of capital” by providing a formula 
which would in such circumstances result in an increase in the excess profits tax. 
Haggar Oo. v. Helwering, supra (308 U. 8. p. 394, 84 L. ed. 344, 60 S. Ct. 337). 

In the instant case, the contractor placed a valuation of $40,000,000 
on its entire capital stock and on the basis of this valuation it paid a 
capital stock tax of $50,000, computed at $1.25 for each full thou- 
sand dollars, as provided by section 1200 (a) of the Internal Revenue 
Code, as amended. Obviously, such a high declared valuation re- 
sults in the payment of a higher capital stock tax and a lower excess 
profits tax, if any, and to allow the contractor reimbursement of the 
amount of capital stock tax as an item of cost under the contract 
would, in effect, circumvent—to some extent, at least—the provision 
expressly designating excess profits tax as an item of cost not allow- 
able under the contract. 

Accordingly, the voucher, together with pertinent papers, is re- 
turned herewith, and you are advised that payment thereon is not 


authorized. 


(B-25908) — 


RETIREMENT DEDUCTIONS—EMPLOYEES AT THIRD-CLASS POST 
OFFICES; SPECIAL DELIVERY MESSENGERS AT FIRST-CLASS POST 
OFFICES 


Retirement deductions from the compensation of third-class post office em- 
ployeés who have been determined to be within the purview of the Civil 
Service Retirement Act, as amended, and whose compensation, based upon 
hours of duty and rates of pay as fixed by the postmaster involved, is paid 
either wholly or partially from the appropriations “Separating Mails” and 
“Unusual Conditions at Post Offices,” as well as from the appropriation 
“Clerks, Third Class Post Offices,” should be based upon their entire com- 
pensation, including amounts paid from each of the said three appropria- 
tions. 

If it is to be the practice to make retirement deductions from amounts paid to 
special delivery messengers at first-class post offices but not from amounts 
paid as special delivery fees to other regular Postal Service employees, 
postmasters should be instructed to make a proper notation on the special 
delivery voucher and schedule where the employee involved is not subject 
to retirement deductions for special delivery service. 
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Comptroller General Warren to the Postmaster General, June 2, 1942: 
Reference is made to your letter of May 7, 1942, as follows: 


Executive Order No. 9154, dated May 1, 1942, excludes certain employees 
from the operation of the Retirement Act, as provided by section 3 (b) of the 
Civil Service Retirement Act of May 29, 1930 (46 Stat. 468), as amended by 
the Act of January 24, 1942 (Public Law 411, 77th Congress). With the ap- 
proval of the Civil Service Commission, assistant postmasters and clerks at 
third-class post offices and special delivery messengers at first-class post of- 
fices have been brought within the purview of the Retirement Act, effective 
January 24, 1942. 

Allowances for clerk hire are made to postmasters of the third class from the 
appropriation for “Clerks, Third-Class Post Offices” to cover the cost of clerical 
services of all kinds excepting allowances for separating mails. These allow- 
ances are based on the salary of the postmaster and range from $240 to $1,600 
per annum (39 U. S. C. 81, 83). 

Allowances for separating mails are made to postmasters of the third class 
from the appropriation “Separating Mails.” ‘These allowances are based on the 
number of pieces of mail separated daily and range from $36 to $252 per an- 
num (89 U. 8S. C. 82). 

Allowances for unusual conditions are made to postmasters of the third class 
from the appropriation “Unusual Conditions at Post Offices” (39 U. S. ©. 133). 

Credit for payments made from allowances granted from these three appro- 
priations is claimed in Items 58, 63 and 66 on Form 1550-T/C, Third-Class Post- 
masters Quarterly Account, copy attached. These payments may be made to 
one or more persons employed by the Postmaster and receipts therefor taken in 
the space provided therefor on the account blank. The total shown by the re- 
ceipted vouchers must equal] the total for which credit is claimed on Items 58, 
63 and 66, although where more than one employee is engaged it is not possible 
in all cases to segregate the amount paid to a given individual from each appro- 
priation involved. The character of work performed under allowances granted 
from the three appropriations is similar and as noted it is not necessary to 
take receipts by appropriations. 

Your decision is requested as to whether expenditures made to employees at 
third-class offices from allowances granted from the appropriations “Separating 
Mails” and “Unusual Conditions at Post Offices” should be made at 9644% in the 
same manner as expenditures made from the appropriation “Clerks, Third-Class 
Post Offices.” 

In this connection it might be mentioned that the Civil Service Commission has 
called attention to decision of the Department of Interior, Pension and Retirement 
Claims, 21, page 351. 

There is inclosed for your approval draft of a proposed form for use at third 
class post offices in reporting the payments at 100% from January 1 to January 23, 
and at 9614% from January 24 to March 81. Also draft of a proposed form for 
use at first class post offices in reporting payments to special delivery messengers 
in the same manner. As signed vouchers have been furnished to the Postal Ac- 
counts Division of the General Accounting Office for payments made during the 
March Quarter it will not be necessary to obtain signatures on the attached forms. 
It is proposed to have postmasters collect the over-payment of 314% made in the 
March Quarter, enter the amount of the collection on the debit side of the June 
oe Account, make payments and take receipted vouchers for the June Quarter 
at 961%4%. 

There is also inclosed for your approval draft of a proposed voucher form for 
use at third-class post offices until revision of the account blank can be made. Also 
draft of a proposed voucher form for payments to special delivery messengers 
at first class post offices. 

As soon as decision is received concerning payments to clerks at third-class post 
offices from the appropriations “Separating Mails” and “Unusual Conditions at 
Post Offices” a revised copy of Form 1550-T/C will be submitted for approval. 

Since the matter of printing the necessary forms and issuing instructions to 
postmasters concerning the over-payments during the March and June Quarters 
is urgent it is requested that this matter be given prompt attention. 


There has been received, also, your letter of May 25, 1942, regarding 
the same subject matter. 
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It is understood that your inquiry relates only to the question 
whether retirement deductions should be made from payments made to 
assistant postmasters and clerks at third-class post offices from the 
appropriations “Separating Mails” and “Unusual Conditions at Post 
Offices”—such employees having been “brought within the purview 
of the Retirement Act, effective January 24, 1942”—and to the suffi- 
ciency of the proposed forms submitted. In that connection, there 
are noted what appear to be certain inconsistencies in the referred-to 
Executive Order No. 9154, in that clerks at third-class post offices ap- 
pear to be brought within the provisions of the Retirement Act by 
reason of their not being excluded in paragraph 1 (j) of the said order, 
whereas paragraph 1 (b) excludes— 

Employees paid by the hour, day, month, or year when actually employed, 

whose employment is periodic, part-time, or recurrent and for whom a regular 
tour of duty is not contemplated. 
Also, special delivery messengers at first-class post offices appear to be 
brought within the provisions of the act by their not being excluded in 
paragraph 1 (j) thereof, whereas paragraph 1 (c) excludes “Em- 
ployees and consultants paid on a contract or fee basis,” special de- 
livery messengers being paid on a fee basis. However, paragraph 2 of 
the said Executive order provides: 


The Civil Service Commission is authorized to determine the applicability of 
the above classifications to specific officers and employees or groups of officers and 
employees in the Executive branch of the Government. 

Accordingly, this decision is not to be regarded as purporting to de- 
termine or question the retirement status of any of the involved em- 
ployees. See 138 Comp. Gen. 63; 18 id. 955; 19 id. 352. 

Section 10 of the Retirement Act of May 29, 1930, 46 Stat. 475, as 
amended by section 7 of the act of January 24, 1942, ‘Public Law 411, 
77th Congress, 56 Stat. 16, provides: 


Beginning as of July 1, 1926, there shall be deducted and withheld from the 
basic salary, pay, or compensation of each employee to whom this Act applies a 
sum equal to 314 per centum of such employee's basic salary, piy, or compensa- 
tion: Provided, That after June 30, 1942, there shall be deducted and withheld 
from the basic salary, pay, or compensation of any officer or employee to whom 
this Act applies a sum equal to 5 per contum of such officer’s or employee's basic 
salary, pay, or compensation * * 


Section 4 (f) of the said statute, as amended by section 2 of the act 
of August 4, 1939, 53 Stat. 1201, 1202, provides: 


The term “basic salary, pay, or compensation,” wherever used in this Act, shall 
be so construed as to exclude from the operation of the Act all bonuses, allow- 
ances, overtime pay, or salary, pay, or compensation given in addition to the base 
pay of the position as fixed by law or regulation. 

Hence, the question for consideration here is whether payments 
made to employees at third-class post offices from the said two 
appropriations (“Separating Mails” and “Unusual Conditions at 
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Post Offices”) constitute a part of the employee’s “basic salary, 
pay, or compensation” or whether such payments are to be regarded 
as “bonuses, allowances, overtime pay, or salary, pay, or compen- 
sation given in addition to the base pay of the position as fixed by 
law or regulation.” 

Clerks at third-class post offices are employed by the postmaster, 
who determines their hours of duty and rates of pay. They are not 
subject to the provisions of the eight-hour law or the forty-hour- 
week Jaw. As stated in your letter, they are paid from allowances 
made by the Post Office Department from the three appropriations 
referred to therein. See sections 446, 468, 469, and 470, Postal Laws 
and Regulations, 1940. It is understood, also, that there is no uni- 
formity in connection with the expenditures made under the said 
appropriations, and that the accounts submitted do not show whether 
a clerk works full time each day, part time each day, or only occa- 
sionally. It appears that in some instances clerks are employed 
regularly and where an allowance is granted for “Separating Mails” 
or “Unusual Conditions at Post Offices” they work additional time 
and receive additional pay therefor. In other cases, an extra clerk 
is employed and paid from the allowance. It is understood further 
that payments made from the said three appropriations often cover 
similar service performed. It would seem that the nature of the 
service rendered, rather than the appropriation from which paid, 
should be the basis for determining whether payments made to such 
employees for such service are subject to retirement deductions. 

In view of the foregoing, it may be held that the “basic salary, 
pay, or compensation” of employees at third-class post offices includes 
payments made to them from all of the said three appropriations. 
Such holding is not believed to be in conflict with section 4 (f) of 
the Retirement Act, quoted above, inasmuch as such employees do 
not have any “base pay of the position as fived by law or regulation” 
(italics supplied) ; and if they are to be regarded as subject to the 
provisions of the Retirement Act, the basis for retirement deductions 
should be their entire compensation derived from their stated 
employment, including the amount paid -from each of the said 
three appropriations. This answers the main question submitted. 

Although your submission raises no question with respect to 
retirement deductions from amounts received by employees as special 
delivery fees,.it is noted that the deductions apparently are con- 
templated from amounts paid to special delivery messengers at first- 
class post offices but not from amounts paid as special delivery fees 
to other regular employees of the Postal Service. If such is to be 
the practice, it is suggested that postmasters be instructed to make 
a proper notation on the special delivery voucher and schedule where 
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the employee is not subject to retirement deductions for special 
delivery service. 

In view of the conclusion above set out, the proposed forms 
transmitted with your letter appear substantially satisfactory. It 
is suggested, however, that it would be preferable, in the interest 
of uniformity, if the language of the employees’ certificate or receipt 
in the last column of the proposed form for the June quarter, 1942, 
were made identical with such certificate or receipt form on the 
Third-Class Postmaster’s Quarterly Account, Form 1550-T/C, viz, 
“Received the amounts set opposite our respective names in full for 
services rendered for the period stated, which amounts we severally 
certify to be correct.” 


(B-26126) 


TRANSPORTATION—DEPENDENTS, HOUSEHOLD EFFECTS, ETC. OF 
SERVICE PERSONNEL INJURED, KILLED, ETC. IN MILITARY OR 
NAVAL OPERATIONS 


The intent and purpose of section 12 of the act of March 7, 1942, authorizing 
certain transportation for dependents and household and personal effects 
of persons on active duty who are reported as injured, dead, missing as 
the result of military or naval operations, etc., was to provide for certain 
situations arising from military or naval operations incident to actual 
warfare, and, therefore, there is no authority under said section for the 
movement of dependents, ete., of a Navy officer who was killed while on 
temporary duty performing official travel within the United States by 
commercial aircraft incident to his regular duties in the Navy Depart- 
ment at Washington. 


Aneitent. Comptroller General Elliott to the Secretary of the Navy, June 


There has been considered your letter of May 16, 1942, file 
JAG: K: WJG: wi, SO-82662, as follows: 


Section 12 of the act approved March 7, 1942 (Public Law 490—77th Con- 
gress), provides: 

“The dependents and household and personal effects of any person on active 
duty (without regard to pay grade) who is officially reported as injured, dead, 
missing as the result of military or naval operations, interned in a neutral 
country, or captured by the enemy, may be moved (including packing and un- 
packing of household effects) to the official residence of record for any such 
person, or, upon application by such dependents, to such other locations as 
may be determined by the head of the department concerned or by such per- 
son as he may designate, by the use of either commercial or Government trans- 
portation: Provided, That the cost of such transportation, including packing 
and unpacking, shall be charged against appropriations currently available.” 

Prior to March 7, 1942, no authority existed for transportation at public 
expense of dependents incident to the death of an officer or enlisted man, except 
as permitted under the Comptroller General’s decision A-24108 of September 
19, 1928, where the death occurred on an overseas station at which the officer 
or enlisted man was officially stationed and where his dependents were also 
located at the same station. 

The Navy Department has before it the question whether or not trans- 
portation of dependents would be authorized at Government expense under 
the provisions of section 12 of the act of March 7, 1942, in a case where the 
officer or enlisted man concerned was killed while traveling by common carrier 
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under official orders. The case in question is that of Commander John G. 
Burrow, U. 8. Navy, who was killed in a crash of a commercial plane at Salt 
Lake City, Utah, on May 1, 1942, while performing travel under orders, copy 
enclosed, dated April 27, 1942. In this case the dependent wife desires trans- 
portation from Washington, D. C., to the West Coast. 

It would appear that any officer or enlisted man traveling under competent 
orders is engaged in military or naval operations and that, if death occurs 
while so traveling, the provisions of section 12 of the act of March 7, 1942, 
would be applicable. 

Your decision is requested as to whether or not, where death occurs in the 
manner referred to above, the case may be considered as coming within the 
terms of section 12 of the act of March 7, 1942, so as to permit expenditures 
from current naval appropriations for cost of transportation of dependents as 
provided in gaid section 12. 


The referred-to orders, dated April 27, 1942, are as follows: 


From: The Chief of the Bureau of Navigation. 

To: Commander John G. Burrow, U. 8. N., Bureau of Navigation, Navy 
Department. 

Subject: Temporary additional duty. 

1. On or about April 26, 1942, you will proceed to San Francisco, Calif., via 
commercial aircraft and report to the Commandant, Twelfth Naval District, 
and thence proceed to such other place or places as may be necessary for 
temporary duty in connection with the inspection of proposed sites. 

2. This is in addition to your present duties and upon the completion there- 
of, you will return to Washington, D. C., via commercial aircraft, and resume 
your regular duties. 

8. While inspecting proposed sites the use of commercial transportation, 
including air, or naval aircraft, is authorized. 

4. Upon arrival at such place where commercial carrier or government 
transportation is not available, you are authorized to hire such private con- 
veyance as may be necessary for the transportation of yourself and the 
officer accompanying you. The cost of this travel is chargeable to “Pay, 
Subsistence and Transportation,” and expenditure covered by a public voucher 
a copy to be forwarded to the Bureau of Navigation. 

5. A per diem of $6.00 in lieu of actual and necessary travel expenses will be 
allowed while in an air travel status during your absence from your station. 


RANDALL JAcons. 


Section 12 of the act, 56 Stat. 146, as quoted, does not appear in 
the bill H. R. 6446, 77th Congress, as passed by the House of Repre- 
sentatives, but was inserted as section 11 in the amendment of the bill 
in the Senate as follows: 


The dependents and household and personal effects of any person defined 
in section 1 of this Act (without regard to pay grade) who is officially reported 
as injured, dead, missing as the result of military or naval operations, interned 
in a neutral country, or captured by the enemy, may be moved (including 
packing and unpacking of household effects) to the official residence of record 
for any such person, or, upon application by such dependents, to such other 
locations as may be determined by the head of the department concerned or by 
such person as he may designate, by the use of either commercial or Government 
transportation : Provided, That the cost of such transportation, including packing 
and unpacking, shall be charged against appropriations currently available. 


In explaining this amendment, it was stated, in Senate Report 
No. 1060 to accompany H. R. 6446, as follows: 


Section 11 provides that dependents, and household and personal effects (in- 
cluding packing and unpacking), of any person defined in section 1 of the act, 
without regard to pay grade, who is officially reported as injured, dead, missing 
asa result of military or naval operations, interned in a neutral country or 
captured by the enemy may be moved to such locations as the head of the 
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department concerned may determine by the use of either Government or com- 
mercial transportation. It also provides that the cost of such transportation 
shall be charged against appropriations currently available. 

~ OF 


* ~ » * 7 
The major changes made in the bill by the committeee are as follows: 
* - 7 * * * + 


(d) It provides that dependents and household and personal effects of 
persons killed or missing in action as a result of military or naval operations 
may be moved at Government expense to such locations as the head of the 
department concerned may consider necessary. 


Section 1 of the act 56 Stat. 143, is, in part, as follows: 
That for the purpose of this Act— 


(a) the term “persons” means (1) commissioned officer, warrant officer, en- 
listed persOn (including persons selected under the Selective Training and 
Service Act, as amended), member of the Army or Navy Nurse Corps (female), 
wherever serving; (2) commissioned officer of the Coast and Geodetic Survey 
or the Public Health Service; and (3) civilian officers and employees of depart- 
ments, during such time as they may be assigned for duty outside the continental 
limits of the United States or in Alaska ; 


(b) the term “active service” means active service in the Army, Navy, 
Marine Corps, and Coast Guard of the United States, including active Federal 
service performed by personnel of the retired and reserve components of these 
forces, the Coast and Geodetic Survey, the Public Health Service, and active 
Federal service performed by the civilian officers and employees defined in 
paragraph (a) (3) above; 

Section 12 was changed in conference to the form in which it 
appears in the enactment, as quoted in your letter, see House Report 
No. 1832, February 26, 1942, page 4. 

So far as here material the section is applicable to “any person on 
active duty (without regard to pay grade) who is reported as injured, 
dead, missing as a result of military or naval operations.” The 
Senate Committee’s explanation of its purpose in the amendment 
was that it was to provide for the movement of the dependents, 
household goods and personal effects “of persons killed or missing 
in action as a result of military or naval operations.” 

You ask, broadly, whether it is applicable “in a case where the 
officer or enlisted man concerned was killed while traveling by common 
carrier under official orders.” It is possible, in some circumstances, 
such a case might fall within the section; but you have submitted the 
case of an officer who, according to the copy of the orders furnished, 
was on duty in the Bureau of Navigation of the Navy Department 
at Washington and who was directed to travel by commercial aircraft 
within the United States for the purpose of inspection of “proposed 
sites,” the duty to be in addition to his then present duties and upon 
completion he was directed to return to Washington and resume his 
regular duties. The report of the committee shows that the legisla- 
tion here involved was intended to provide for certain situations 
arising from warlike activities. The travel of Commander Burrow 
was within the United States and was in connection with the admin- 
istration of the Navy Department at Washington. To give the term 
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the meaning you have suggested necessarily would include, also, 
any other activities performed by an officer or an enlisted man in 
the administration of the Navy Department at Washington. Neither 
the language of the section nor the report of the committee suggests 
such a grant was contemplated. The whole purpose of the act was 
with respect to persons engaged in military or naval operations inci- 
dent to actual warfare and, therefore, the section does not include 
or provide for the movement of the dependents or household goods 
and personal effects of a person otherwise within the section assigned 
to duty in the Navy Department at Washington, who in the course 
of the performance of his duties (including travel within the United 
States under official orders in connection with those duties in the 
Navy Department) is injured or killed. 

Accordingly, I have to advise that the expenditure proposed in 
your letter is not authorized under current naval appropriations. 


(B-26277) 


TRAVELING EXPENSES—SPECIAL CONVEYANCES—TRANSPORTATION 
OF CONFIDENTIAL DOCUMENTS, BULKY EQUIPMENT, ETC. 


Where there is affirmatively established an actual Government need, such as 
safety, secrecy, etc., requiring an employee in a travel status to take with 
him, while traveling between his place of lodging, or where his meals are 
taken, and his place of duty, heavy and bulky Government-owned equipment 
necessary in the performance of his official duties, taxicab fare to transport 
the equipment may be regarded as an item of special transportation which 
is reimbursable under paragraph 11 of the Standardized Government Travel 
Regulations, rather than as an item included in per diem in lieu of subsistence. 

The fact that an employee carries with him confidential official documents, films, 
etc., not of unusual weight or size may not be regarded as justifying the 
use of special conveyances, such as taxicabs, authorized by paragraph 11 of 
the Standardized Government Travel Regulations, unless exceptional cir- 
cumstances are affirmatively established, for example, where the safety of 
the documents, etc., would be jeopardized if usual public conveyances were 
used, in which latter event, reimbursement of the expense would be author- 


ized under the said paragraph, whether or not the employee is in a travel 
status. 


Comptroller General Warren to the Coordinator of Information, June 4, 1942: 
I have your letter of May 21, 1942, as follows: 


I have the honor to request your decision as to whether this office may be 
granted an exception in the application of the provisions of paragraph 44 of 
Standardized Government Travel Reglations as amended March 7, 1941 wherein 
it is stated in part that: “The per diem in lieu of subsistence expenses will 
be held to include * * * transportation between places of lodging or where 
meals are taken and places of duty.” The decision and the exception ruling 
sought are conditioned upon the circumstances hereinafter described. 

The peculiarities of the duties of certain employees of the Office of the 
Coordinator are such that they are often charged with the custody of expensive 
and unique equipment as well as materials of extremely confidential import. 
It is necessary that the employees maintain physical control over the items 
mentioned. It further happens that the same employees in whose custody these 
materials are entrusted must make short visits to places officially designated in 
their duties, their hotel or place of lodging being used as a base for such 
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trips. These official excursions occur with frequency and it has been discovered 
beyond a doubt that these trips are most expeditiously completed by the use 
of local taxicab services. Apart from bare expediency, however, and of more 
importance from a standpoint of efficient Government services are the following 
considerations : 

1. The employees must usually transport equipment of unique and valuable 
character such as cameras having special lenses, unduplicated film, ete. The 
safe handling of such equipment is of extreme importance. If the travel were 
performed through commercial facilities such as streetcars or busses, substan- 
tial risks would be encountered and the traveler would be subject to unde- 
sirable physical exertion. 

2. Because of the physical characteristics of the property custodianship, the 
property must be transported with the same frequency as the traveler makes 
his trips, 

3. Confidential materials such as documents, confidential film, etc., while they 
do not present the problem of cumbersomeness present in the larger property 
items, are nevertheless of such nature as to make use of crowded public con- 
veyances very dangerous and very unadvisable. 

4. The making of the trips described; the transportation of the properties; 
and the personal possession of confidential material are individually and 
severally a part of the express duties of the employees. They have no relation- 
ship whatever to the employees’ personal conveniences and in no way relate 
to those expenses which might be properly itemized with subsistence allowances. 

Taxicab travel similar to that described herein as pertaining to employees in 
travel status is also necessarily performed by employees not in a travel status. 
It is requested that this related problem of allowable expense be embraced by 
your considerations. 

The necessity for the use of taxicabs has considerably increased in certain 
localities due to conditions occasioned by the war and the urgent nature of 
the activities of this organization. It appears necessary that additional con- 
sideration be given to the matter of providing adequate transportation facilities 
for the employees involved without requiring them to bear the related costs 
from personal funds. 

Inasmuch as the problems outlined above are of immediate administrative 
concern, it is respectfully requested that your decision be rendered at the 
earliest practicable date. 


The Independent Offices Appropriation Act, 1942, approved April 
5, 1941, 55 Stat. 94, under the heading, “Emergency Fund for the 
President,” provides in pertinent part, as follows: 

To enable the President, through appropriate agencies of the Government, to 
provide for emergencies affecting the national security and defense and for 
each and every purpose connected therewith, and to make all necessary ex- 
penditures incident thereto for any purpose for which the Congress has 
previously made appropriation or authorization and without regard to the 
provisions of law regulating the expenditure of Government funds * * * 
and any waiver hereunder of the provisions of any law regulating such expen- 
diture or such employment shall not be exercised by any agency unless the 
allocation to such agency or subsequent action of the President in connection 
therewith permits any such waiver to be availed of; $100,000,000 * * * . 
(Italics supplied.) 

The President, by a series of allocation letters, has made some of 
the funds thus appropriated, available to you as Coordinator of 
Information for use in carrying out the functions and duties pre- 
scribed in Presidential Order of July 11, 1941—by which the office 
of Coordinator of Information was established. In Allocation Letter 
No. 42-34 of December 8, 1941, by which $3,162,786 was made avail- 
able to your office, it is provided that said funds may be used, among 
other things, for 





DECISIONS OF THE COMPTROLLER GENERAL 1095 


* * * travel expenses, including (1) actual transportation expenses and not 
to exceed $10 per diem in lieu of subsistence and other expenses of persons 
serving as advisers while away from their homes without other compensation 
from the United States, and (2) travel expenses outside the United States 
without regard to the Standardized Government Travel Regulations and the 
Subsistence Expense Act of 1926, as amended, and Section 901 of the Act of 
June 29, 1936 (49 Stat. 2015); * * * 

Similar provisions are incorporated by reference in subsequent allo- 
cation letters dated March 3, March 20, and May 30, 1942. 

It is particularly to be noted from the above-quoted excerpt from 
the letter of December 8, 1941, that the Standardized Government 
Travel Regulations, and the Subsistence Act of 1926, 44 Stat. 688, 
as amended, are made inapplicable only in the case of “travel ex- 
penses outside the United States.” When this provision is considered 
in the light of the express stipulation in the Independent Offices Ap- 
propriation Act, 1942, quoted above, that in the use of such funds 
no waiver of provisions of law generally applicable in connection 
with expenditures of public funds shall be exercised by any agency 
“unless the allocation to such agency or subsequent action of the 
President in connection therewith permits any such waiver to be 
availed of,” the conclusion appears inescapable that travel expenses of 
employees of your agency in the United States are governed by the 
above-mentioned Government travel laws and regulations upon the 
same basis as other employees of the United States. That being the 
case there is no authority in this office to grant “an exception” in the 
application of the provisions of paragraph 44 of Standardized Gov- 
ernment Travel Regulations to employees of your office as requested 
in the first paragraph of your letter. In other words, if taxicab 
travel upon the basis, and for the purposes, outlined in your letter 
does not constitute a reimbursable expense item in the case of Gov- 
ernment employees generally, it does not constitute a reimbursable 
item in the case of employees of your office. 

There remains for consideration the question whether, under ex- 
isting law, Government employees may be permitted to travel by 
taxicab under circumstances such as those presented in your letter, 
and receive reimbursement therefor in addition to their usual per 
diem allowance. 

Paragraph 44 of the Standardized Government Travel Regulations 
provides as follows: 

Definition.—The per diem in lieu of subsistence expenses will be held to in- 
clude all charges for meals; lodgings; personal use of room during daytime; 
baths; all fees and tips to waiters, porters, baggagemen, bell boys, hotel maids, 
dining-room stewards and others on vessels, and hotel servants in foreign coun- 
tries, in connection with subsistence and transportation ; telegrams and telephone 
calls reserving hotel accommodations; laundry ; cleaning and pressing of clothing; 
fans and fires in rooms; transportation between places of lodgings or where 


meals are taken and places of duty. (See pars. 4, 8 (b).) [Italics supplied.] 
470850™—42——_-71 
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While it is clear from the above-quoted provision of the travel 
regulations that the usual transportation expenses incurred by an 
employee in a travel status in going from place of lodging, or where 
meals are taken, to place of duty are included in his per diem allow- 
ance, attention is invited to the special provisions relating to trans- 
portation as contained in paragraphs 8 (b) and 11 of the Standard- 
ized Government Travel Regulations, as follows. 


8 *- * £ 


(b) Where’ the nature and location of the work where temporarily stationed 
are such that meals and lodging can not be procured there, and the daily travel 
required to procure subsistence at the nearest available place is not such as 
made by the public generally for that purpose, nor performed for the personal 
convenience of the traveler, the expense thereof will be considered as necessary 
transportation not incidental to subsistence. A full statement of the necessity 
for such daily travel should accompany the expense account. 


* cg * * * * * 

11. Special conveyances.—The hire of boat, automobile, aircraft, livery, or 
other special conveyance will be allowed only when no public or regular means 
of transportation are available or when such regular means of transportation 
cannot be used advantageously in the interest of the Government, in which 
case a satisfactory explanation must accompany the account. (See par. 83 (e).) 

It will thus be seen that not a// taxicab travel—even between places 
of lodging or where meals are taken and places of duty—is required 
to be regarded as within the per diem allowance. In other words, 
although a taxicab fare between place of lodging or where meals are 
taken and place of duty generally is to be regarded as an item of 
subsistence or incident thereof which is covered by an employee's 
per diem, nevertheless where it is necessary in the interest of the 
Government for the employee to take with him, while traveling be- 
tween place of lodging or where meals are taken and place of duty, 
heavy and bulky Government-owned equipment, the use of which is 
required in the performance of his official duties, the taxicab fare 
to transport the equipment may be regarded as an item of transporta- 
tion not chargeable to per diem in lieu of subsistence. Of course, the 
transportation of such equipment must be in response to an actual 
Government need, such as safety, secrecy, etc., and not for the per- 
sonal convenience or preference of the employee. In such exceptional 
cases transportation by special conveyance would appear to be justi- 
fied upon the ground that “regular means of transportation cannot 
be used advantageously in the interest of the Government” within the 
meaning of paragraph 11, supra. Attention is invited, however, to 
the requirement in paragraph 11 that when travel of this nature is 
performed “a satisfactory explanation must accompany the account,” 
and the employee should accordingly be in a position, in all such 
cases, to establish that an actual need existed for travel by special 
conveyance. 
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The foregoing answers considerations numbered 1, 2, and 4, in your 
letter, supra. 

With reference to consideration numbered “3,” the fact that an 
employee carries with him confidential documents, film, etc., not of 
unusual weight or size may not be regarded as justifying special trans- 
portation—except in instances where the existence of exceptional cir- 
cumstances is established, as for example where it is definitely shown 
that the safety of documents, etc., was subject to a jeopardy if usual 
public conveyances were used which did not exist if special convey- 
ance such as a taxicab were used. In such cases the burden would be 
upon the employee to establish affirmatively the need for such special 
conveyance. In that connection, it was stated in decision of July 29, 
1938, 18 Comp. Gen. 106, 108, that: 

It has long been held that taxicabs may not be substituted for cheaper means 
of transportation when available unless the Government business could not be 
satisfactorily performed by such means of transportation. See A-57680, October 
15, 1984, The question here appears whether the evidence furnished in support 
of the payments made or proposed to be made for taxicab transportation may 
be accepted as showing the official necessity for such transportation instead of 
less expensive public transportation facilities usually available. 

Taxicab travel for the special purposes above outlined would ap- 
pear to be available upon the same basis, and subject to the same 
restrictions, whether the employee is or is not in a travel status— 
the incurrence of any such cost being authorized under the special 
provisions of paragraph 11 of the Standardized Government Travel 
Regulations rather than under the travel status “per diem in lieu of 
subsistence” provision of paragraph 44. 

Referring to the penultimate paragraph of your letter, there is no 
existing legal basis upon which it may be concluded generally that 
Government employees may be spared the inconvenience or additional 
expense in going to or from their homes or lodgings from and to 
their place of duty because of the crowded conditions of public 
transportation systems caused by the war emergency. 


(B-24559) 


PAY PERIOD OF COMMISSIONED WARRANT OFFICER AS AFFECTED 
BY CERTIFICATE OF CREDITABLE RECORD ISSUED AFTER RETIRE- 
MENT 


A Marine Corps commissioned warrant officer with less than 3 years’ commis- 
sioned service who was retired prior to the date of the act of February 
16, 1929, amending the provisions of the act of June 10, 1922, with respect 
to period pay of commissioned warrant officers as affected by certificates 
of creditable record, and who, upon being called to active duty in Decem- 
ber 1941, was issued a certificate of creditable record covering his service 
as of the time of retirement, is entitled under the act of February 16, 1929, 
while on active duty to the subsistence and rental allowances of the second 
period based on such certificate. 16 Comp. Gen. 507 and 21 id. 181, 
distinguished. 
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Assistant Comptroller General Elliott to Lt. Col. Tom E. Thrasher, Ir., U. S. 
Marine Corps, June 5, 1942: 

There was received by reference from The Paymaster, U. S. Marine 
Corps, your letter of March 9, 1942, transmitting a voucher in favor 
of Chief Quartermaster Clerk Cyprian P. Lancaster, U. S. Marine 
Corps, retired, for active duty allowances of the second pay period 
based upon a certificate of creditable record issued February 28, 1942. 

It appears from the official Navy Register dated July 1, 1941, page 
670, that Lancaster was commissioned chief quartermaster clerk with 
rank from June 10, 1926, and after completing more than 21 years’ 
combined service as an enlisted man, warrant officer, and chief quar- 
termaster clerk was retired April 10, 1928, for incapacity resulting 
from an incident of service. Having completed less than 3 years’ 
commissioned service at the time of retirement he was credited re- 
tired pay at the rate of $138.75 per month representing three-fourths 
of $185, the pay of a warrant officer after 20 years’ service, saved to 
him under the first section of the act of June 10, 1922, 42 Stat. 625, 
37 U.S.C. 5. 

The supplemental voucher is stated for $47.87, representing ad- 
ditional subsistence allowance at 60 cents per day for the period 
December 18, 1941, to February 28, 1942, and $4.07, representing 
rental allowance for the same period based upon the difference be- 
tween active duty allowances received and active duty allowances 
of the second grade, as affected by the maximum pay and allowances 
payable to a commissioned warrant officer with less than 3 years’ 
commissioned service. In this connection it is noted from a tran- 
script of the officer’s pay account for the period from December 18 
to December 31, 1941, the latest available roll, that Lancaster was 
credited the allowances of the second period and informal information 
from the office of The Paymaster, U. S. Marine Corps, is to the effect 
that after similar credits were made for the months of January and 
February 1942, an adjustment was made by which the difference 
between allowances of the first and second period was carried for- 
ward as of March 1, 1942, as an overpayment and presumably checked 
from his March pay. 

Immediately prior to this officer’s retirement April 10, 1928, his 
pay as chief quartermaster clerk was governed by section 1 of the 
act of June 10, 1922, 42 Stat. 625, and the act of June 10, 1926, 44 
Stat. 725, 34 U. S. C. 642. 

Section 1 of the act of June 10, 1922, 42 Stat. 625, in effect at the 
time of Lancaster’s retirement provided, in pertinent part: 

* * * Commissioned warrant officers on the active list with creditable 
records shall, after six years’ commissioned service, receive the pay of the 


second period, and after twelve years’ commissioned service, receive the pay 
of the third period: Provided, That a commissioned warrant officer promoted 
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from the grade of warrant officer shall suffer no reduction of pay by reason of 
such promotion. * * 


Under sections 9 and 11 of the act of June 10, 1922, 42 Stat. 629, 
630, the pay of a warrant officer of the Marine Corps with over 20 
years was $185 per month and rental and subsistence allowances were 
those provided for officers receiving the pay of the first period. This 
being the state of the law at the time of retirement, a certificate of 
creditable record as of that date or as of any date following his 
appointment as chief quartermaster clerk would not have affected 
his pay. However, upon call to active duty December 18, 1941, the 
act of February 16, 1929, 45 Stat. 1187, 37 U. S. C. (Supp.) 5, having 
intervened, the question arises as to the effect of a certificate of the 
Secretary. of the Navy dated February 28, 1942, as follows: 

From: The Secretary of the Navy. 

To ‘ fas Quartermaster Clerk Cyprian P. Lancaster, U. S, Marine Corps, 
VIA: The Commandant, U. S. Marine Corps. 

Subject: Certificate of creditable record. 

1, The Department hereby certifies that upon transfer to the retired list of the 
Marine Corps as a chief warrant officer on 10 April 1928, your record was 


creditable within the meaning of the provisions of the Act of Cengress approved 
16 February 1929. 


The act of February 16, 1929, 45 Stat. 1186, 1187, provides, in 
pertinent part: 


Commissioned warrant officers with creditable records on the active list shall 
receive pay as follows: During the first ten years of commissioned service, the 


pay of the second period; after ten years of commissioned service, the pay of 


the third period; after twenty years of commissioned service, the pay of the 
fourth period. 


In decision of November 18, 1936, 16 Comp. Gen. 507, it was held, 
quoting from the syllabus: 

A commissioned warrant officer not issued a certificate of creditable record, 
who, because of the saving clause in the act of February 16, 1929, 45 Stat. 1186, 


continues in receipt of warrant officer’s pay, is entitled only to rental and 
subsistence allowances of a warrant officer, those of the first period. 


In decision B—12332 dated October 22, 1940, it was held that active 
duty after retirement would not be service on the active list and a 
certificate that such additional service after retirement was creditable 
would not warrant a change in the base or period pay of a chief 
warrant officer upon which his retired pay was fixed upon retirement. 
See also decision B-12332, dated August 26, 1941, 21 Comp. Gen. 181. 

The facts in the present case are to be distinguished from those 
considered in the cases above cited in that the present case does not 
involve the counting of service performed subsequent to retirement 
nor do they comprehend the case of a commissioned warrant officer 
whose pay at the time of retirement would have been affected one 
way or the other by the issuance or nonissuance of a certificate of 
creditable record. In these circumstances, the time expiring between 
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the date of such call to active duty, December 18, 1941, and February 
28, 1942, date of issuance of the certificate of creditable record, is not 
therefore in fact a retroactive determination subsequent to examina- 
tion by a board of officers which had not recommended him as having 
a creditable record (Jahnke’s case, 74 Ct. Cls. 341, and McHvoy’s case, 
74 Ct. Cls. 691), but constitutes, in effect, a prospective determination 
from date of call to active duty affected only by the reasonable time 
required for its issuance due to normal administrative procedure. 
You are authorized to pay the voucher, returned herewith, to the 
extent that it is otherwise correct. 


(B-26431) 


PREPARATION AND TRANSPORTATION OF REMAINS—CIVILIAN EM- 
PLOYEE DYING WHILE ON LEAVE IN UNITED STATES FROM 
FOREIGN-DUTY POST 


Where a civilian employee died while on leave in the United States from his 
post of duty in a foreign country, the preparation of his remains at Govern- 
ment expense is authorized under the act of July 8, 1940, which, in authoriz- 
ing the preparation and transportation of the remains of civilian personnel 
who die while performing official duties in a foreign country, provides that 
the benefits authorized therein shall not be denied because the deceased was 
temporarily absent from duty when death occurred. 


Comptroller General Warren to the Secretary of State, June 8, 1942: 
I have your letter of June 2, 1942, as follows: 


There is before this Department for immediate consideration and authoriza- 
tion, if allowable, from available appropriations the payment of the expenses 
of the preparation of the remains of a noncareer vice consul of the United States 
stationed at Havana, Cuba, who died by his own hand while on simple leave 
of absence at Miami, Florida. 

In 22 U. S. C. 180A provision has been made for payment of the expenses 
of the preparation and transportation of the remains of diplomatic, consular 
and Foreign Service officers, and other employees of the Foreign Service including 
Foreign Service inspectors who have died or may die abroad or in transit while 
in discharge of their official duties, to their former homes in the United States 
or to a place not more distant for interment and for the ordinary expenses of 
such interment, but that Act does not provide for any such expenses of officers 
or employees who may be temporarily absent in the United States from a post 
outside of the continental limits of the United States. 

In 5 U. 8S. C. Sections 103A and 103B and Executive Order No. 8553 [8557] of 
September 30, 1940, prescribing regulations governing the payment of expenses 
incurred in connection with the death of certain civilian officers and employees 
of the United States it appears that provision has been made for the payment 
of expenses incurred in connection with the preparation of the remains of a 
deceased officer who dies while temporarily absent from duty during the period 
of his assignment outside the continental limits of the United States. It will 
be noted that Section 108B of Title 5 states “the benefits of Section 103A of the 
Title shall not be denied in any case on the ground that the deceased was tem- 
porarily absent from duty when death occurred.” 

This is the first case of this kind to come before the Department since the 
passage of the Act of July 8, 1940 which would appear to come within the pro- 
visions of that Act, and I shall appreciate receiving an indication of your opinion 
on the applicability of that Act to the case cited in order that steps may be taken 
to issue the necessary instructions to the officers concerned. 
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It is noted that section 17 of the said Executive Order No. 8557 
provides, in substance, that no payments shall be made under the 
act of July 8, 1940, 54 Stat. 743, 744; 5 U. S. C. 103a-103b, referred 
to in your letter, for expenses authorized to be paid under any other 
law of the United States. In this connection, I concur in your ex- 
pressed view that the statutory provisions found in 22 U. S. C. 130a 
would not authorize payment of the expenses referred to in the first 
paragraph of your letter, inasmuch as the officer involved did not die 
abroad or in transit while in the discharge of his official duties. 

The said act of July 8, 1940, provides as follows: 


That in case any civilian officer or employee of the United States dies (1) 
while in a travel status away from his official station in the United States or 
(2) while performing official duties in a Territory or possession of the United 
States or in a foreign country or in transit thereto or therefrom, the head of the 
department, independent establishment, agency, or federally owned or controlled 
corporation, hereinafter called department, in the service of which such officer 
or employee was engaged, is hereby authorized, under regulations to be pre- 
scribed by the President and except as otherwise provided by law, to pay from 
the appropriation available for the activity in which he was engaged— 

(a) In case of the death of the officer or employee in such travel status in the 
United States, or in the case of the death of the officer or employee while per- 
forming official duties in a Territory or possession of the United States or in a 
foreign country or in transit thereto or therefrom, the expenses of preparing and 
transporting the remains of such officer or employee to his home or official station 
or such other place as the head of the department concerned shall determine to 
be the appropriate place of interment. 

(b) In case of the death of the officer or employee while performing official 
duties in a Territory or possession of the United States or in a foreign country 
or in transit thereto or therefrom, the transportation expenses of his dependents, 
including expenses incurred in packing, crating, drayage, and transportation of 
household effects and other personal property to his former home or such other 
place as the head of the department shall determine. 

Sec. 2. The benefits of section 1 of this Act shall not be denied in any case 
on the ground that the deceased was temporarily absent from duty when death 
occurred. 

Sec. 8. This Act shall become effective sixty days after its enactment. 


While not material insofar as concerns the present case, it is noted 
that the language of the quoted act apparently would permit pay- 
ment of the expenses referred to therein, with respect to a civilian of- 
ficer or employee of the United States stationed in the United States, 
only if he be “in a travel status” at the time of his death. See 21 
Comp. Gen. 591. However, the act appears to be susceptible of a 
broader interpretation with respect to officers or employees stationed 
in a Territory or possession of the United States or in a foreign 
country. The statutory language descriptive of such officers or em- 
ployees (“while performing official duties in a Territory or possession 
of the United States or in a foreign country or in transit thereto or 
therefrom”) does not restrict them to a specific and well-defined 
status; and when considered as a whole, including section 2, the act 
would appear to contemplate payment of the expenses referred to 
therein even though the officer or employee may be on leave of ab- 
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sence at the time of his death. ‘The words “performing official duties 
in” appear, in the light of the said section 2, to mean “assigned to a 
post of duty in” or “stationed in,” as suggested by language herein- 
after quoted from the said Executive Order No. 8557. Any other 
interpretation would appear to render section 2 of the act practically 
meaningless and would defeat one of the chief apparent purposes of 
the statute, viz, the relief of the dependents of a deceased officer or 
employee from the financial burden attendant upon transporting to 
the United States the dependents, the remains, and the property of 
the decedent from a Territory or possession of the United States or a 
foreign country. 

Furthermore, any other interpretation apparently would preclude 
payment by the Government of any of the said expenses if the in- 
volved employee were on leave of absence at the time of his death, 
irrespective of the place of his death. Particularly in view of the 
provisions of section 2 of the act, it does not seem reasonable to 
suppose that the Congress intended, in the enactment of the said act 
of July 8, 1940, that the United States should decline to pay the said 
expenses if such officer or employee were on leave of absence at the 
time of his death. In this view of the matter, it would seem im- 
material that death occurred in the United States instead of in a 


foreign country. 

The interpretation set out above appears to be in harmony with the 
said Executive Order No. 8557 prescribing regulations pursuant to the 
said act of July 8, 1940, pertinent provisions of the order being 
quoted as follows: 


PART III—PREPARATION AND TRANSPORTATION OF REMAINS OF EMPLOYEES DYING 
WHILE IN A TRAVEL STATUS OUTSIDE THE CONTINENTAL LIMITS OF THE UNITED 
STATES OR WHILE ON ASSIGNMENT TO A POST OUTSIDE THE UNITED STATES 


Srcrion 5. When an employee dies while traveling on official business out- 
side the continental limits of the United States or while on assignment to a post 
outside the United States, the head of the department concerned shall pay the 
expenses of preparing the remains of the decedent and of transporting the re- 
mains to the home or official station of the decedent or to such other place as 
the head of the department may designate as the appropriate place of interment, 
provided that in no case shall the expenses payable be greater than the amount 
which would have been payable had the place of interment been the home or 
official station, whichever shall be more distant. 

> * a 7 2 * * 
PART IV—TRANSPORTATION OF DEPENDENTS AND HOUSEHOLD EFFECTS AND OTHER 
PERSONAL PROPERTY OF EMPLOYEES DYING DURING A PERIOD OF ASSIGNMENT TO A 
POST OUTSIDE THE CONTINENTAL LIMITS OF THE UNITED STATES 


Secrion 8. When an employee dies during a period of assignment to a post 
outside the continental limits of the United States or while in transit to or 
from such post, the head of the department concerned shall pay the costs of 
transportation of the dependents of the decedent and of the household effects 
and other personal property of the decedent and his dependents to his former 
home or to such other place in the United States not more distant than 
the former home as the head of the department may designate. 
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Section 9, Transportation of Dependents.—The costs of transportation of de- 
pendents allowable under section 8 of these regulations shall include the actual 
costs of transporting such of the dependents of the decedent as are outside the 
continental limits of the United States to the designated destination, provided 
that the costs shall not exceed the costs of transportation by the most direct 
route from the official station of the deceased employee to said destination, 
and provided that travel is undertaken during the period of one year from 
the date of death of the decedent. * * 

» - * + * * a 


Section 14. Death During Period of Absence from Duty.—When an employee 
dies while temporarily absent from duty during a period of travel on official 
business or during the period of his assignment to a post outside the con- 
tinental limits of the United States, the provisions of these regulations shall 
apply, except that the amount allowed for the transportation of the remains 
to the place of interment shall not exceed the amount which would have been 
allowable had death occurred at the point from which the decedent departed on 
such temporary absence. 


In view of the foregoing, you are advised that the expenses as 
referred to in the first paragraph of your letter, to the extent other- 
wise authorized by the statute and the regulations, supra, may be paid 
under the provisions of the said act of July 8, 1940. 


(B-25432) 


CAPITAL STOCK TAX AS ELEMENT OF COST IN COST-PLUS AND 
“PROFIT RECAPTURE” CONTRACTS 


Where contracts which either contain a profit recapture clause or are executed 
on a cost-plus-a-fixed-fee basis are made subject to administrative regula- 
tions specifically providing that capital stock taxes may be “taken into 
account” as an element of cost, but that excessive or unreasonable pay- 
ments will not be so taken into account, it is proper to restrict the allow- 
able portion of capital stock tax to that which is based on the actual net 
worth of the contractor or on a reasonable—rather than inflated—capital 
stock valuation. 


Comptroller General Warren to the Chairman, United States Maritime Com- 
mission, June 9, 1942: 


There has been considered your letter of April 16, 1942, as follows: 
Subject : Capital Stock Tax as an Element of Cost. 


Under the Commission’s Regulations Prescribing Method of Determining 
Shipbuilder’s Profit, and I understand also under T. D. 5000 which governs 
similar determinations under Navy Department contracts, it is provided that 
income and excess profit taxes may not be taken into account as an element 
of cost, but that franchise and excise taxes and capital stock taxes may be 
taken into account. The inclusion of capital stock tax as an element of cost 
is upon the theory that it is in effect a franchise tax for the privilege of doing 
business, rather than a distribution of profits. 

Recently, in connection with the Commission's current audits of shipbuilders’ 
costs, there have come to attention a number of instances in which the contrac- 
tor, as a basis for his capital stock tax, has declared his capital stock value at 
a figure greatly in excess of his actual net worth. For example. one Company 
with a present net worth that can hardly be in excess of $500,000 has made 
his capital stock tax return upon a basis of net worth of some $75,000,000, and 
another Company with a financial history on the basis of which it has previ- 
ously declared capital stock valuation of about $35,000,000 has suddenly in- 
creased its valuation to about $160,000,000. 
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While valuations of this character are apparently in order for tax purposes 
under the Internal Revenue Code as it presently stands, the effect is to increase 
the amount of capital stock tax paid and to decrease the excess profits tax. 
Accordingly, if the capital stock tax be included as an element of cost with- 
out limitation, the voluntary action of the contractor in increasing his capital 
stock tax would increase the apparent book cost of performing his contracts 
with the Maritime Commission and would thus reduce recapture in the case of 
contracts which are subject to recapture. In the case of contracts which are 
on a basis of cost plus a fee, it would actually have the effect of causing the 
Commission to pay the contractor’s excess profits tax or at least so much 
thereof as represents the reductions in that tax effected by reason of the artifi- 
cial increase of the capital stock valuation. 

Since it appears obviously contrary to the interest of the Government or to an 
equitable administration of the contracts to permit the contractor to shift to the 
Government the payment of what might otherwise be his excess profits taxes or 
any part thereof, the Commission’s auditors at the various shipyards have been 
instructed tentatively to disallow as an element of cost or for reimbursement 
purposes the capital stock tax payments, pending the issuance of specific instruc- 
tions with respect thereto. 

The Commission is about to instruct its auditors further to allow as an element 
of cost only so much of the capital stock tax as is based upon a figure not in excess 
of actual net worth of the contractor, or, where the contractor has a consistent 
history of a reasonable capital stock tax valuation return prior to the effective 
date of the Revenue Act imposing the present excess profits taxes, to allow so 
much of the capital stock tax as is based upon returns made prior to the passage 
of that Act, including, of course, allowable increases of surplus. 

While the Commission will base its instructions to its auditors upon the further 
provision in its Regulations to the effect that no excessive payments may be 
allowed as part of cost, this being an overriding provision which limits the pro- 
vision relating to the inclusion of capital stock tax, it does not necessarily rely 
solely thereon. 

Before issuing such instructions, however, the Commission will appreciate 
your comments since the matter may have come to your attention through other 
agencies of the Government. 


Section 600 of the Internal Revenue Code, as amended, provides: 


If any corporation is taxable under section 1200 with respect to any year 
ending June 30, there shall be imposed upon its net income for the income-tax 
taxable year ending after the close of such year, a declared value excess-profits 
tax equal to the sum of the following: 


6 %o per centum of such portion of its net income for such income-tax taxable 


year as is in excess of 10 per centum and not in excess of 15 per centum of the 
adjusted declared value ; 


13 %o per centum of such portion of its net income for such income-tax taxable 
year as is in excess of 15 per centum of the adjusted declared value. 


Section 1200 (a) of the Internal Revenue Code, as amended, pro- 
vides : 


Domestic Oorporations.—For each year ending June 30, beginning with the 
year ending June 30, 1939, there shall be imposed upon every domestic corporation 
with respect to carrying on or doing business for any part of such year an excise 
tax of $1.25 for each $1,000 of the adjusted declared value of its capital stock. 
The capital stock tax and the excess profits tax are thus closely 
related, both taxes being based upon the “adjusted declared value” of 
the capital stock of a corporation, and the corporation is given, under 
the law, ample latitude in ascribing to its capital stock such value as 


it may determine for the purpose of computing these taxes. As a 
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result such value need not conform to the actual value of the corpora- 
tion (Chicago Telephone Supply Company v. United States, 35 Fed. 
Supp. 470) and the taxpayer may choose to ignore actualities and base 
its computation on conjecture. Jsthmian Steamship Company v. 
United States, 33 Fed. Supp. 1007. Apparently the corporations have 
taken advantage of this situation by placing on the capital stock a 
valuation which, when used as a base for determining these two taxes, 
will result in the lowest combined tax possible. 

Manifestly if a corporation doing business with the Government be 
allowed to include as an element of cost under either of the types of 
contract mentioned in your letter the full amount of its capital stock 
tax, the risk which a corporation assumes in artificially inflating its 
capital stock valuation and upon which the Congress depended as a 
controlling factor in such valuations would be removed. The un- 
desirability of such practice appears too clear to warrant any 
discussion. 

The capital stock tax has been held to be an excise tax levied upon 
the privilege of doing business as a corporation. Flint v. Stone 
Tracy Company, 220 U. 8S. 107; U. 8. Steel Products Company v. 
United States, 36 Fed. Supp. 368. However, in considering whether 
the amount of such tax should be an allowable item of cost under 
Maritime Commission shipbuilding contracts, the tax appears to pre- 
sent a problem of a dual nature. Where a corporation chooses arti- 
ficially to inflate the declared value of its capital stock and to pay 
the increased capital stock tax thereon rather than risk paying an 
excess profits tax should its income exceed the excess profits credit, 
it is in effect substituting payment of an excise tax—the capital stock 
tax—for a tax on earnings—the excess profits tax. Consequently, 
that part of the capital stock tax which is based on an artificially 
inflated capital stock valuation appears to be more in the nature of 
a tax on earnings than an excise tax and would seem to be for con- 
sideration as such under contracts containing a profit recapture clause 
and those executed on a cost-plus-a-fixed-fee basis. 

In a decision by a former Comptroller of the Treasury under date 
of June 28, 1918, reported in 24 Comp. Dec. 787, there was considered 
the question whether the special excise tax imposed by section 407 
of the act of September 8, 1916, 39 Stat. 789, was authorized as an 
item of cost under cost-plus contracts. Said section provided, in part, 
as follows: 

That on and after January first, nineteen hundred and seventeen, special 
taxes shall be, and hereby are, imposed annually, as follows, that is to say: 

Every corporation, joint-stock company or association, now or hereafter 
organized in the United States for profit and having a capital stock represented 


by shares, and every insurance company, now or hereafter organized under the 
laws of the United States, or any State or Territory of the United States, shall 
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pay annually a special excise tax with respect to the carrying on or doing 
business by such corporation, joint-stock company or association, or insurance 
company, equivalent to 50 cents for each $1,000 of the fair value of its capital 
stock and in estimating the value of capital stock the surplus and undivided 
profits shall be included: * 


It was held in that decision that this tax should not be included as 
an element of cost. 

The tax there considered was of the same general nature as the 
capital stock tax here involved, except that by allowing the taxpayer 
to place its own value on its capital stock with respect to the present 
tax Congress avoided the necessity of prescribing a formula for 
arriving at the actual value of the capital—a problem which had 
been found productive of much litigation under the earlier act—and 
at the same time provided proper safeguards against loss of revenue 
to the Government through understatements of capital. Haggar 
Company v. Helvering, 308 U. S. 389, 394. 

It will be noted that the above-mentioned decision of June 28, 1918, 
was rendered without reference to any particular contract or claim 
but on a wholly abstract question. Subsequently, however, the Court 
of Claims in the case of Cramp & Sons Ship Co. v. United States 
(72 Ct. Cls. 146) considered the question whether this special excise 
tax should be included as an item of cost under a naval shipbuilding 
contract executed on a cost-plus-profit basis containing the following 
provisions: 

The actual cost shall include the following, and items similar thereto in 
principle; 
* * cs * cs o + 

(d) A proper proportion of taxes of all kinds accrued during the taxable 
year with respect to the business or property. 

The court held that the tax was a proper item of cost since, being 
an excise tax, it was within the express terms of the contract. The 
court stated in part, “It was in fact and in truth a cost of doing 
business and there is no legal obstacle in the way of the Government 
taking the same into consideration in determining the amount to be 
paid to a contractor for articles manufactured for the Government.” 

Presumably the regulations to which your letter refers are those 
entitled “Regulations Prescribing Method of Determining Profit” 
approved May 4, 1939, by the United States Maritime Commission. 

Section 7, subsection 7.48, thereof provides: 


Tazves.—Income and excess profits taxes and surtaxes whether Federal, State 
or other may not be taken into account. Franchise and excise taxes, property 
«taxes (except taxes on property held in reserve or for investment, or for other 
extraneous purposes), social security taxes and the like (not including pay- 
ments deducted from or chargeable to employees or officers) and capital stock 
taxes other than taxes upon the issue or transfer of securities may be taken 
into account. In the case of State income taxes payable upon alternative 
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bases, tne portion thereof, if any, deemed to be franchise or excise tax shall 
be determined to the satisfaction of the Commission. 


Subsection 7.23 of said section provides in part: 


Unreasonable charges.—Excessive or unreasonable payments, whether in cash, 
stock, or other property shall not be taken into account. * * 

Thus, although it is specifically provided that capital stock taxes 
“may be taken into account,” the extent to which this is to be done 
is limited by virtue of the last quoted provision to that part of the 
payment which meets the test of reasonableness. Certainly that part 
of the capital stock tax payment as may be based on a figure in 
excess of the actual value of the capital stock is “excessive or un- 
reasonable,” especially when viewed as being only a substitute for 
a tax on earnings which is specifically excluded as a cost item by the 
above-quoted regulations. 

It is stated in your letter that the Commission contemplates in- 
structing its auditors that in cases where a corporation has a consist- 
ent history of a reasonable capital stock valuation “prior to the 
effective date of the Revenue Act imposing the present excess profits 
taxes” that such valuation may be used in computing the allowable 
portion of the capital stock tax payment. It is assumed you have 
reference not to the “excess profits tax” imposed by section 710 of 
the Internal Revenue Code, as amended (Second Revenue Act of 
1940, 54 Stat. 975) but to the “declared value excess-profits tax” 

7 provided for in section 600 of said Code, supra. See in this connec- 
tion the acts of October 8, 1940, 54 Stat. 1008, and September 20, 1941, 
55 Stat. 703. 

Based upon such assumption there would appear to be no reason 
why the auditors of the Maritime Commission should not be in- 
, structed as you suggest with respect to contracts of the Commission, 
: governed by the regulations above quoted wherein express provision 
is made for capital stock taxes as an item of cost. In this connec- 
tion there is enclosed for your information and reference a copy 
of a recent decision of this office dated June 2, 1942, B-25554, 21 
Comp. Gen. 1082, involving the question of capital stock taxes under 
a contract providing for the determination of costs in accordance 

with T. D. 5000. 





(B-25754) 


y 
, PAY—ADDITIONAL—SEA DUTY—NAVY OFFICER SICK IN HOSPITAL 


A Navy officer-who was in a sea-duty status when admitted to a hospital for 
treatment without an order granting him sick leave or detaching him from 

> duty is entitled, while in the hospital, to the additional pay for sea duty 
authorized by section 18 of the act of March 7, 1942, except that if the 





1108 DECISIONS OF THE COMPTROLLER GENERAL 


vessel aboard which he had been serving was lost, there has been a detach- 
ment in fact, without the necessity of orders, terminating his sea-duty 
status. 

A Navy officer who was in a sea-duty status when admitted to a hospital for 
treatment is not entitled to the additional pay for sea duty authorized by 
section 18 of the act of March 7, 1942, from the date of his orders detaching 
him from his vessel, such a ease being distinguishable from the case of an 
officer who is serving aboard a vessel and is subsequently detached there- 
from pursuant to orders received on board. 


Assistant Comptroller General Elliott to the Secretary of the Navy, June 10, 
1942: 


There has been received your letter of April 29, 1942, as follows: 


There is forwarded herewith a letter from the Bureau of Supplies and Ac- 
counts, Navy Department, dated April 24, 1942, with enclosure of copy of 
communication from the Medical Officer in Command, U. 8S. Naval Hospital, 
Corona, California, relative to the question of the sea duty status of Lieutenant 
(j. g.) Joseph H. Seaver, E-V (8S), U. 8S. Naval Reserve, for pay purposes. 

Your decision is requested as to the effective date of detachment of Lieutenant 
(j. g.) Seaver from sea duty for pay purposes within the meaning of Section 18 
of the Act approved March 7, 1942 (Public Law 490—77th Congress), under the 
conditions stated in the enclosure. 

By direction of the Secretary of the Navy. 


There was attached to your letter a radio communication from 
the Commanding Officer of the Naval Hospital at Corona, Calif., as 
follows: 


NAVAL COMMUNICATION SERVICE, 
Navy DEPARTMENT. 
COPY OF AIRMAILGRAM 


From: MEDOF COMM NAV HOSP CORONA CALIF 151015 
Action: BUNAV LV 


IN CREDITING ARREAS OFFICERS REQUEST ADVICE PROPER DATE 
DETACHMENT SEA DUTY X LIEUT JUNIOR GRADE JOSEPH H SEAVER 
NAVRES X BUNAV ORDERS DETACHED VESTAL 11 JAN 1942 ORDERS 
DELIVERED HOSPITAL MARE ISLAND 16 JAN OFFICERS ENDORSE- 
MENT ON ORDERS RECEIVED 20 JAN 


Reference: (a) ALNAV-51 NO 110345 MARCH 11 1942 
(b) BUNAV ana NO 68278-14 OF 11 JAN 1942 (NAY-31-ICS 
JAN 11 
TOR COMMOFF 0133/18 BUNAV/ACTION 


Also, a letter from the Chief of the Bureau of Navigation dated 
April 24, 1942, as follows: 


Subject: Lieutenant (jg) Joseph H. Seaver, E-V (S), U. S. N. R., sea duty 
status of for pay purposes. p 
References: (a) N. M. S. Hospital Form 1 dated December 16, 1941, from the 
Naval Hospital, Pearl Harbor, T. H., to BuNav with endorse- 
ment. 
(b) N. M. 8S. Hospital Form 1 dated December 19, 1941, from the 
Naval Hospital, Pearl Harbor, T. H., to BuNav with endorse- 
ment. 
(c) Report of Medical Survey at the U. S. Naval Hospital, Mare 
Island, California, dated January 9, 1942. 
(d) BuNav letter Nav-31-ICS 16576 dated January 11, 1942, to 
Lieutenant (jg) Joseph H. Seaver, E~V (S), U. 8S. N. R. 
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(e) N. Nav. 17 (Aug., 1927) dated February 20, 1942, from U. S. 
Naval Hospital, Corona, California, to BuNav. 

(f) Airmailgram 151015 of April 1942, from the Medical Officer in 
Command, Naval Hospital, Corona, California, to BuNav. 


Enclosure: (A) Copy of reference (f). 

1. By reference (a) Lieutenant (jg) Joseph H. Seaver, E-V (S), U. S. N. R., 
was admitted on December 7, 1941, to the U. S. Naval Hospital, Pearl Harbor, 
T. H., from the U. S. S. Vestal. 

2. By reference (b) Lieutenant (jg) Seaver was transferred on December 18, 
1941, from the U. S. Naval Hospital, Pearl Harbor, T. H., to a U. S. Army 
transport for further transfer to a hospital on the mainland. 

8. By reference (c) Lieutenant (jg) Seaver was admitted to the U. 8. Naval 
Hospital, Mare Island, California, on December 25, 1941, with the recommenda- 
tion that he be sent to the U. S. Naval Hospital, Corona, California, for further 
treatment. 

4. By reference (d) Lieutenant (jg) Seaver was detached from duty on board 
the U. S. 8S. Vestal by the Bureau of Navigation orders 16576 of January 11, 
1942, and ordered to continue treatment at the Naval Hospital, Mare Island, 
California. 

5. By reference (e) Lieutenant (jg) Seaver reported to the U. S. Naval 
Hospital, Corona, California, on February 20, 1942, in compliance with Bureau 
of Navigation letter 19426 of February 10, 1942. 

6. By reference (f) and as indicated by enclosure (A), the Medical Officer in 
Command of the Naval Hospital, Corona, California, has requested advice as to the 
proper detachment date from sea duty for the purposes of adjusting Lieutenant 
(jg) Seaver’s pay accounts. 

7. It is requested that the Comptroller General render a decision in the case 
of Lieutenant (jg) Seaver on the basis of the facts of the case as submitted 
herewith, in order that the subject officer’s pay accounts may be properly adjusted. 


It is noted that neither of these officers is charged with the duty of 
paying officers of the Navy. 


Section 18 of the act of March 7, 1942, Public Law 490, 56 Stat. 148, 
provides : 


Hereafter the base pay of any enlisted man, warrant officer, or nurse (female) 
in the military or naval forces of the United States shall be increased by 20 per 
centum and the base pay of any commissioned officer in such forces shall be in- 
creased by 10 per centum for any period of service while on sea duty, or duty in 
any place beyond the continental limits of the United States or in Alaska, which 
increases in pay shall be in addition to pay and allowances as now authorized: 
Provided, That the per centum increases herein authorized shall be included in 
computing increases in pay for aviation and submarine duty: Provided further, 
That this section shall be effective from December 7, 1941, and shall cease to be 
in effect twelve months after the termination of the present war is proclaimed by 
the President. 

In construing section 1571 of the Revised Statutes it was held by 
the former Comptroller of the Treasury that an officer of the Navy 
who was admitted to a hospital for treatment without an order grant- 
ing him sick leave or detaching him from duty is not thereby detached 
from his vessel nor is the character of his service changed thereby, and 
while in the hospital he is entitled to the pay pertaining to the duty to 
which he was assigned immediately prior to admission into the hos- 
pital. See 5 Comp. Dec. 297; 15 id. 733 and cases therein cited. That 
interpretation of section 1571 of the Revised Statutes then in effect 


is applicable with respect to section 18 of the act of March 7, 1942. It 
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should, of course, be understood that these precedents were with respect 
to vessels to which the officer could return upon recovery. Where the 
vessel has been lost there has been a detachment in fact without the 
intervention or necessity of orders and where the officer is removed 
to a hospital in such a case he is not after the loss of the vessel on 
sea duty. See in this connection 19 Comp. Gen. 300. See, also, 
B-24335, April 17, 1942, 21 Comp. Gen. 932, to you, and B-25847, 
May 25, 1942, 21 Comp. Gen. 1050, to the Secretary of War. 

On the facts presented a more precise answer cannot be given ex- 
cept to say that in no event may sea duty pay accrue subsequent to 
January 10, 1942, the officer not having been on the vessel subsequent 
to December 7, 1941, but in naval hospitals from and after that date, 
the case being different from one in which the officer is serving aboard 
a vessel and is subsequently detached therefrom pursuant to orders 
received on board the vessel. 


(B-26111) 


CONTRACTS—EIGHT-HOUR LAW—APPLICABILITY TO ARMY, NAVY, 
AND COAST GUARD CONTRACTS; PENALTY WAIVER AUTHORITY 


Section 5 (b) of the act of June 28, 1940, suspending the eight-hour law of 1912 
with respect to persons engaged upon work covered by Army, Navy, and Coast 
Guard contracts, was rendered inoperative by section 303 of the act of Sep- 
tember 9, 1940, which, in further amending the eight-hour law of 1912, permits 
the employment of laborers and mechanics in excess of 8 hours per day if 
they be paid time and one-half for the excess. 

Where a War Department contract properly includes a provision for a penalty 
for each violation of the eight-hour law of 1912, as amended by section 303 
of the act of September 9, 1940, unless the contractor’s laborers and mechanics 
are paid time and one-half for all hours worked in excess of 8 hours per day, 
the authority to withhold from the contract price the amount due as penalties 
is vested in the Government as a matter of contractual right, and there is no 
legal authority to refrain from the assessment and collection of such amount. 


Acting Comptroller General Elliott to the Secretary of War, June 12, 1942: 
I have your letter of May 16, 1942, as follows: 


On January 5, 1942, Atlanta Laundries, Inc., a Georgia corporation having 
its place of business in Atlanta, Georgia, submitted a bid for the performance 
of laundry services to Camp Gordon. This bid was the lowest received, and 
as a result contract No. W 355 QM-1 was entered into between the War Depart- 
ment and Atlanta Laundries, Inc. 

Paragraph 20 of this contract provided that: 

“No laborer or mechanic doing any part of the work contemplated by this 
contract, in the employ of the contractor or any subcontractor contracting 
for any part of said work contemplated, shall be required or permitted to 
work more than eight (8) hours in any one calendar day upon such work at 
the site thereof, except upon condition that compensation is paid such laborer 
or mechanic in accordance with the provisions of this article. The wages of 
every laborer and mechanic employed by the contractor or any subcontractor 
engaged in the performance of this contract shall be computed on a basic day 
rate of eight hours per day and work in excess of eight hours per day is 
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permitted only upon the condition that every such laborer or mechanic shall 
be compensated for all hours worked in excess of eight hours per day at not 
less than one and one-halt times the basic rate of pay. For each violation 
of the requirements of this article a penalty of five dollars shall be imposed 
upon the contractor for each laborer or mechanic for every calendar day in 
which such employee is required or permitted to labor more than eight hours 
upon said work without receiving compensation computed in accordance with 
this article, and all penalties thus imposed shall be withheld for the use and 
benefit of the Government; Provided: that this stipulation shall be subject in 
all respects to the exceptions and provisions of U. S. Code, title 40, sections 321, 
324, 325 and 326, relating to hours of labor, as in part modified by the pro- 
visions of Section 5 (b) of Public Act No. 671, 76th Congress, approved June 28, 
1940, and section 303 of Public Act No. 781, 76th Congress approved Septem- 
ber 9, 1940, relating to compensation for overtime.” 

From January 6, 1942, to January 23, 1942, both dates inclusive, the con- 
tractor admits that, allegedly because of an error on the part of the super- 
visory employee, it did not comply with the provisions of paragraph 20. On 
January 23, 1942, an investigation by the contracting officer at Camp Gordon 
revealed this noncompliance, and on February 28 the Office of the Quarter- 
master General directed the cancellation of the contract. The company was so 
notified on March 5, 1942. Pending determination of the legal questions 
raised below and of the exact number of employees involved and the exact 
number of days upon which each employee was required to work in excess of 
eight hours per day without proper overtime compensation, payment of invoices 
submitted by the contractor has been withheld. 

The eight-hour law (37 Stat. 137-138, 40 U. S. C. sec. 325) provides in part: 

“That every contract * * * which may require or involve the employment of 
laborers or mechanics shall contain a provision that no laborer or mechanic 
doing any part of the work contemplated by the contract, in the employ of the 
contractor or any subcontractor contracting for any part of said work con- 
templated, shall be required or permitted to work more than eight hours in 
any one calendar day upon such work; and every such contract shall stipulate 
a penalty for each violation of such provision in such contract of five dollars 
for each laborer or mechanic for every calendar day in which he shall 
be required or permitted to labor more than 8 hours upon said work * * *.” 

Section 5 (b) of Public, No, 671 (76th Congress, 3d session, approved June 
28, 1940) provides that: 

“During the national emergency declared by the President on September 8, 
1939, to exist, the provisions of the law prohibiting more than eight hours labor 
in any one day of persons engaged upon work covered by Army, Navy and Coast 
Guard contracts shall be suspended.” 

Section 303 of Public, No. 781 (76th Cong., 3d sess., approved September 9, 
1940) provides that: 

“Notwithstanding any other provision of law, the wages of every laborer 
or mechanic employed by any contractor or subcontractor engaged in the per- 
formance of any contract of the character specified in the Act of June 19, 1912 
(U. 8S. C., title 40, section 324, 325) shall be computed on a basic day rate of 
eight hours per day and work in excess of eight hours per day shall be permitted 
upon compensation for all hours worked in excess of eight hours per day at not 
less than one and one-half times the basic rate of pay.” 

It would, therefore, appear that on January 5, 1942, the eight hour law 
(37 Stat. 187-138, 40 U. S. C. sec. 325) was not applicable to Army contracts, and 
that hence there was no statutory requirement or authorization of the stipula- 
tion of paragraph 20 of Contract No. W 355 QM-1 that: 

“For each violation of the requirements of this article a penalty of five 
dollars shall be imposed upon the contractor for each laborer or mechanic for 
every calendar day in which such employee is required or permitted to labor 
more than eight hours upon said work without receiving compensation in 
accordance with this article, and all penalties thus imposed shall be withheld 
for the use and benefit of the Government: * * *” 

In view of the foregoing, a decision is requested as to whether the War 
Department may properly withhold from the sums due the contractor the 
penalties stipulated by the above provision of paragraph 20 of the contract. 


470350"—42——-72 
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It should be emphasized that paragraph 20 does not contemplate the payment 
of liquidated damages, but is a straight penalty. In the event that it is 
decided that the War Department may properly withhold the penalties found 
to have been incurred under this provision of the contract, a further decision 
is requested as to whether the War Department may, in its discretion, refrain 
from enforcement of the penalty provision, paying to the contractor the full 
sum due it for work performed without deduction of $5 for each violation of 
the requirements of paragraph 20 of the contract. 


The contract provision here involved, except for the reference 
therein to section 5 (b) of the act of June 28, 1940, 54 Stat. 676, 
679, is identical with the revised eight-hour provision prescribed for 
inclusion in the standard form construction contract, U. S. Standard 
Form No. 23, by Treasury Department, Procurement Division, Cir- 
cular No. 435, datéd September 20, 1940, the subject of Quarter- 
master General Circular Letter No. 73 of September 24, 1940, and 
presumably was based thereon. The effect of section 303 of the 
Second Supplemental National Defense Appropriation Act, 1941, 
approved September 9, 1940, 54 Stat. 872, 884, on the eight-hour law 
of June 19, 1912, 37 Stat. 137, in connection with the inclusion in the 
said revised form of the penalty provision referred to in your letter, 
was covered by decision of October 31, 1940, 20 Comp. Gen. 233, to 
the Secretary of the Interior, in pertinent part, as follows: 


The eight-hour law of 1912 (40 U. S. Code 324-325), provides, generally, that 
every contract within the scope thereof shall contain a provision that no 
laborer or mechanic employed thereunder shall be required or permitted to work 
more than 8 hours in any one calendar day upon such work and that as a means 
of enforcing such provision there shall be stipulated, as a matter of contract, a 
penalty of $5 for each laborer or mechanic for every calendar day in which 
he shall be required or permitted to labor more than 8 hours upon such work. 
Section 303 of Public, No. 781, supra, did not repeal the eight-hour law of 
1912, but merely removed the prohibition against employing laborers or mechan- 
ics in excess of 8 hours per day provided that the contractor pay such laborers 
and mechanics wages at the rate of time and one-half for all hours worked in 
excess of 8 hours per day. The later statute is merely supplementary to the 
former, which continues in full effect with the qualification contained in the 
later act. Whereas the 1912 statute prohibits employment of laborers and 
mechanics in excess of 8 hours per day under penalty of $5 for each violation 
thereof, section 303 of Public, No. 781, supra, recognizes the existence and effect 
of the 1912 statute but authorizes the employment of laborers and mechanics 
in excess of 8 hours per day on the condition, and only on the condition, that 
time and one-half be paid for all hours of work in excess of 8 hours per day. 
Obviously, if a contractor permits or requires a laborer or mechanic to work 
in excess of 8 hours per day and does not pay time and one-half for work in 
excess of 8 hours, the act of September 9, 1940, contains no authority for such 
excess work and the contractor cannot escape the penalty of the 1912 statute 
by reliance upon the 1940 act. The 1940 statute is merely permissive, as dis- 
tinguished from restrictive or prohibitive, and, in effect, simply waives the 
penalty specified in the 1912 statute so long as a contractor pays time and 
one-half for the overtime. The 1940 statute does not require a contractor to 
pay time and one-half for all hours worked per day in excess of eight by any 
laborer or mechanic—it merely permits the employment of such persons in excess 
of 8 hours per day upon the condition that time and one-half be paid for over- 
time. Hence, any failure to pay time and one-half is a violation not of the 
1940 statute but of the 1912 statute. The violation in such case does not relate 
to the wages paid but rather to the employment in excess of 8 hours per day 
* and as such is subject to the penalty specified in the 1912 statute. * * 
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What was said therein is applicable to, and determinative of, your 
first question. In view of the plain mandate of the said eight-hour 
law of 1912, as amended, it must be held that the inclusion in this 
and other contracts, executed on and after September 9, 1940, and 
subject to the terms thereof, of a provision prohibiting the employ- 
ment of laborers and mechanics in excess of eight hours per day, 
except upon condition that they are paid at the rate of time and one- 
half for such excess hours, and of a stipulation for a penalty of $5 
for each violation thereof, not only was authorized but was required. 
Insofar as concerns the reference made in the instant contract and in 
your letter to section 5 (b) of the act of June 28, 1940, supra, which 
suspended the operation of the said eight-hour law with respect to 
“persons engaged upon work covered by Army, Navy and Coast 
Guard contracts,” the phraseology and manifest import of section 303 
_ of the act of September 9, 1940, are such as to render this suspension 
inoperative thereafter. The act of June 28, 1940, was a “provision of 
law” in effect at the time of the passage of the act of September 9, 
1940, and, being in conflict and inconsistent therewith, was within the 
purview of the phrase, “Notwithstanding any other provision of law,” 
appearing in the later act. In this connection, on the basis of the 
statement made in your letter of December 12, 1940, considered in my 
decision of December 19, 1940, to you, B-13996, that “contractors 
were notified by the War Department on or about September 24, 
1940, of the passage and application of the act of September 9, 1940,” 
it was assumed that your Department recognized the application of 
the said eight-hour law of 1912, as amended, to those contracts exe- 
cuted by it on and after September 9, 1940. 

In the light of the foregoing, I have to advise that where, as here, 
the contract properly includes a provision for a penalty of $5 for 
each violation of the eight-hour law unless laborers and mechanics 
are paid at the rate of time and one-half for all hours worked in excess 
of eight hours per day, the authority to withhold from the contract 
price the amount due as penalties is vested in the Government as a 
matter of contractual right. Therefore, your first question is 
answered in the affirmative. Compare decision of June 14, 1941, to 
you, 20 Comp. Gen. 890. 

With respect to the further question presented in your letter, as 
to whether your Department may refrain from enforcement of the 
penalty provision thus provided for in the contract, the act of June 
19, 1912, supra, is mandatory in its requirement that, unless the viola- 
tion is due to certain conditions not here present, there be imposed 
upon the contractor a penalty of $5 for each violation of the eight- 
hour law provision of the contract and that the full amount of such 
penalties be withheld, for the use and benefit of the United States, 
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from such moneys as may otherwise be due to the contractor. In 
view of this statutory requirement and of the familiar rule that agents 
and officers of the Government have no authority to give away the 
money or property of the United States, to waive contractual rights 
which have accrued to the United States, or to modify contracts with- 
out a compensating benefit to the Government, it must be held that 
there is no legal authority for refraining from the assessment and 
collection of such amount as may be due the Government under the 
said penalty provision of the contract. Specifically, the second ques- 
tion presented is answered in the negative. 


(B-25844) 


QUARTERS ALLOWANCE—DEPENDENTS—CLAIMS AND PAYMENT 
PROCEDURE 


Claims received in the General Accounting Office from enlisted men now in the 
service for money allowance authorized by the act of October 17, 1940, for 
quarters for dependents involving periods in both a prior and current enlist- 
ment between which there was no break in service will be transmitted to the 
particular department concerned for determination, under the authority con- 
ferred by section 10 of the act of March 7, 1942, of the fact of dependency, 
and if the claimant be found to be entitled to the benefits of the act, payment 
may be made, to the extent appropriations are available therefor, by the 
proper disbursing officer for the entire period of the claim. 


Decision by Assistant Comptroller General Elliott, June 15, 1942: 


There is for consideration the claim of First Sgt. James D. Fleeman, 
U. S. Marine Corps, for money allowance for quarters for a dependent 
mother, authorized for enlisted men of the first three grades of the 
Army by the act of October 17, 1940, 54 Stat. “1205, made applicable 
to enlisted men of corresponding grades of the Marine Corps, Navy, 
and Coast Guard, respectively, by section 1612 of the Revised Stat- 
utes, the last sentence of section 12a of the Selective Training and 
Service Act of 1940, 54 Stat. 895, and section 8 of the act of May 18, 
1920, 41 Stat. 603. 

Fleeman’s application indicates that he enlisted in the Marine 
Corps, September 13, 1937, was discharged September 12, 1941, re- 
enlisted September 13, 1941, and at the time the claim was presented, 
was serving as an enlisted man in the U.S. Marine Corps. His claim 
for the money allowance for quarters for dependents covers the period 
from January 1 to December 31, 1941, from which it will be seen that 
the enlisted man’s claim involves a period in both his present enlist- 
ment and in a prior enlistment. The rule followed in this office both 
as to the military and the naval services is that disbursing officers 
shall pay items of pay and allowances to enlisted men in their current 
enlistments only ; that rule has been strictly followed to prevent dupli- 
cation of payments and to provide one source only for payments of 
amounts which may have accrued in a prior enlistment. 
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Section 10 of the act of March 7; 1942, Public, No. 490, 56 Stat. 
145, provides: 

The determination of the fact of dependency under the provisions of this 
act, and the determination of the fact of dependency under the provisions of 
any and all other laws providing for the payment of pay, allowances, or other 
emoluments to enlisted men of the Army, Navy, Marine Corps, and Coast 
Guard of the United States where such payments are contingent upon depend- 
ency, shall be made by the head of the department concerned, or by such 
subordinate as he may designate, and such determination so made shall be final 
and conclusive: Provided, That the act of June 4, 1920 (41 Stat. 824), as 
amended (U. 8. C., title 34, sec. 943), is hereby amended by deleting the word 
“actually” in the first proviso. 

Under section 15 of the act of March 7, 1942, 56 Stat. 147, section 
10, insofar as the money allowance for dependents of enlisted men 
is concerned, is retroactive to October 17, 1940, and is effective until 
12 months after the termination of the present war. Persons in the 
military and naval services who have been discharged subsequent to 
October 17, 1940, and have immediately reenlisted or extended their 
enlistments are, of course, enlisted men within the contemplation of 
section 10 of the act of March 7, 1942. Had the service for which 
claim for the allowance is made been a single enlistment, the heady 
of the respective departments would have authority to determine the 
fact. of dependency for the entire period of the claim. Therefore, 
in view of the emergency nature and the retroactive features of the 
act of March 7, 1942, as to this particular character of payments, 
where the man has extended his enlistment or has immediately re- 
enlisted as an enlisted man and has served without a break in service, 
the mere accident of discharge at expiration of one enlistment and 
the immediate reenlistment or extension presents a consideration for 
the relaxation of the rule against payments by disbursing officers for 
amounts accruing in the prior enlistment insofar as payments under 
the act of October 17, 1940, are concerned if the interests of the 
Government are adequately protected. Such procedure appears to 
be especially appropriate as to these dependency payments inasmuch 
as it would create an undesirable situation were the fact of depend- 
ency for a period before discharge determined by one agency of the 
Government, and the identical question after discharge and imme- 
diate reenlistment determined by a different agency. In these cir- 
cumstances, to the extent appropriations are available therefor, and 
as the department concerned has final and conclusive jurisdiction of 
claims of this nature in the current enlistment, and had the service 
been under a single enlistment, would unquestionably have had juris- 
diction of the entire claim, the application of First Sgt. James D. 
Fleeman and other claims of a like nature will be transmitted to the 
respective department for determination by the head thereof, or by 
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such subordinate as he may designate, of the fact of dependency and 
if the claimant is found to be entitled to the benefits of the act of 
October 17, 1940, payment may be made by the proper disbursing 
officer for the entire period of the claim and such claims if and when 
received in this office will not be acted on here but sent to the de- 
partment concerned. It should be emphasized, of course, that this 
procedure only contemplates persons who have immediately reen- 
listed or extended their enlistments and who are now in the services 
as enlisted men and does not include persons who were at one time 
enlisted men but are now out of the service, nor persons who were 
discharged and later reenlisted with a break in service. 


(B-26460) 


WOMEN’S ARMY AUXILIARY CORPS MEMBERS—PAYMENT FOR 
CIVILIAN LEAVE 


Female civilian employees of the Government who enter the Women’s Army 
Auxiliary Corps are entitled to the benefits of the act of August 1, 1941, as 
amended, authorizing payment for accumulated or curgent accrued leave 
concurrently with active military duty, on the same basis and in accordance 
with the same rules as have been stated in decisions of this office with 
respect to male civilian employees who enter the active military service. 


Comptroller General Warren to the Secretary of War, June 17, 1942: 


I have your letter of May 21, 1942, as follows: 


1. Reference is made to the Act of August 1, 1941, as amended by the Act 
of April 7, 1942 (Public Law 517, 77th Congress), which makes provision for 
payment to civilian employees of the United States Government for accumulated 
or current accrued leave when they shall have entered upon active military or 
naval service in the land or naval forces of the United States by voluntary en- 
listment, or otherwise. 

2. Your decision is requested as to whether employees of the United States 
Government who enter the Women’s Army Auxiliary Corps are entitled to pay- 
ment for accumulated or accrued annual leave, or to have such leave remain 
to their credit until their return from duty in the Corps, under the provisions 
of the above stated Act. 

8. In this connection, the following is quoted from the Act of May 14, 1942 
(Public Law 554, 77th Congress), and a portion of Senate Report No. 1320, 
Calendar No. 1362, dated May 11, 1942, and to accompany H. R. 6293: 

“Sec. 12. The corps shall not be a part of the Army, but it shall be the only 
women’s organization authorized to serve with the Army, exclusive of the Army 
Nurse Corps. Nurses may be enrolled in the corps but nothing in this Act 
shall be construed to affect or change the Army Nurse Corps as now established 
by law.” (Act of May 14, 1942). 

“Sec. 15. Provisions for leave now applicable to the Army of the United 
States shall also apply to members of the corps. In the case of any person who 
has left or leaves a position in the employ of the United States, its Territories, 
or possessions, or the District of Columbia, to join the corps, such person shall, 
upon the termination of her period of service in the corps, be restored to such 
position or to a position of like seniority, status, and pay, such restoration 
to be without loss of seniority; she shall further be entitled to participate in 
all benefits pursuant to established rules and practices relating to employees 
on furlough or leave of absence.” [Italics supplied.] (Act of May 14, 1942.) 

“Sec. 19. Section 101 (1) of the Soldiers’ and Sailors’ Civil Relief Act of 
1940 (Public, Numbered 861, Seventy-sixth Congress), is hereby amended to 
read as follows: 
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“*The term “persons in military service” and the term “persons in the military 
service of the United States,” as used in this Act shall include the following 
persons and no others. All members of the Army of the United States, the 
United States Navy, the Marine Corps, the Coast Guard, the Women’s Army 
Auxiliary Corps, and all officers of the Public Health Service detailed by proper 
authority for duty either with the Army or the Navy. The term “military serv- 
ice,” as used in this Act, shall signify Federal service on active duty with any 
branch of service heretofore referred to or mentioned as well as training or 
education under the supervision of the United States preliminary to induction 
into the military service. The terms “active service” or “active duty” shall 
include the period during which a person in military service is absent from 
duty on account of sickness, wounds, leave, or other lawful cause.’” Act of 
May 14, 1942.) 

“* * * Under the provisions of the bill the units and total strength of the 
Woman’s Army Auxiliary Corps would be limited by the President. Within 
such limitations the Secretary of War could appoint and enroll personnel and 
distribute them within the authorized grades. The corps would not be a part 
of the Army but the grades of director, assistant director, and first, second, and 
third officers would correspond generally to those of major, captain, first lieu- 
tenant, and second lieutenant, respectively, in the Army. * *” (Senate 
Report No. 1320, May 11, 1942.) 


The act of August 1, 1941, 55 Stat. 616, as amended by the act of 
April 7, 1942, Public Law 517, 56 Stat. 200, provides: 


That employees of the United States Government, its Territories or possessions, 
or the District of Columbia (including employees of any corporation created 
under authority of an Act of Congress which is either wholly controlled or wholly 
owned by the United States Government, or any corporation, all the stock 
of which is owned or controlled by the United States Government, or any de- 
partment, agency, or establishment thereof, whether or not the employees thereof 
are paid from funds appropriated by Congress), who subsequent to May 1, 1940, 
shall have entered upon active military or naval service in the land or naval 
forces of the United States by voluntary enlistment or otherwise, shall be en- 
titled to receive, in addition to their military pay, compensation in their civilian 
positions covering their accumulated or current accrued leave, or to elect to 
have such leave remain to their credit until their return from active military 
or naval service. [Italics supplied.] 


While section 12 of the act of May 14, 1942, 56 Stat. 281, expressly 
states that “The corps shall not be a part of the Army,” it is pro- 
vided by section 15 of said act that the “Provisions of leave now 
applicable to the Army of the United States shall also apply to 
members of the corps.” Leave in the military or naval service is 
controlled by laws and regulations differing from those controlling 
the granting of leave in civilian positions. Hence, it would seem to 
follow that female civilian employees of the Government may not 
transfer the leave which accrued in their civilian positions when 
they enter the Women’s Army Auxiliary Corps, and unless their 
accrued leave—or money equivalent—is otherwise saved, there 
would be for consideration the question of whether any forfeiture 
of such leave is intended by the controlling statutes. 

Annual leave of employees of the War Department is controlled by 
the provisions of the annual leave act of March 14, 1936, 49 Stat. 
1161, as amended by the act of March 2, 1940, 54 Stat. 38, and the 
President’s Regulations issued pursuant thereto, Executive Order 
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No. 8384, dated March 29, 1940. Section 9 of the regulations pro- 
vides, in pertinent part, as follows: 
Leave without pay shall not be granted until all accumulated and current 


accrued leave allowable under these regulations is exhausted, except that 
* . e . * - * 


(b) An employee who is ordered to active military, naval or Coast Guard 
duty may, prior to the exhaustion of his accumulated and current accrued 
leave, be granted leave or furlough without pay during all or any portion of 
the period necessary to perform such duty. 

If female civilian employees who join the Women’s Army Auzxil- 
iary Corps may not be regarded as having been “ordered to active 
military * * * duty” within the meaning of those words as 
used in the above-quoted regulations, they could not be granted 
leave without pay during absence from their civilian positions un- 
less and until their annual leave had been exhausted, otherwise they 
would forfeit their annual leave. 18 Comp. Gen. 94; id. 653; 19 éd. 
552; id. 880. The act of August 1, 1941, as amended by the act of 
April 7, 1942, was enacted to authorize payment for such leave when 
an employee “shall have entered upon active military or naval 
service in the land or naval forces of the United States,” and thus, 
was an enlargement of, or substitution for, the benefit authorized 
by section 9 (b) of the annual leave regulations. That benefit seems 
properly for viewing as one granted pursuant to an established 
rule relating to employees on furlough or leave of absence. See the 
last sentence of section 15 of the act, 56 Stat. 282. Also, compare 
21 Comp. Gen. 403, 405. That portion of section 15 of the act of 
May 14, 1942, which is quoted and italicized in your letter, ap- 
parently was intended to extend to members of the Women’s Army 
Auxiliary Corps the same “benefits pursuant to established rules and 
practices relating to employees on furlough or leave or absence” 
as are applicable to male employees who enter the active military 
service. That is to say, the benefits accorded by the act of April 
7, 1942, may be regarded as being embraced by the words, “estab- 
lished rules and practices relating to employees on furlough or 
leave of absence,” in the benefits of which rules members of the 
Women’s Army Auxiliary Corps are entitled to participate. Such 
conclusion is strengthened when viewed in the light of the second 
sentence of said section 15 of the act of May 14, 1942, which grants 
reemployment benefits to employees of the United States who join 
the Women’s Army Auxiliary Corps in substantially identical lan- 
guage with that appearing in existing law granting reemployment 
benefits to male civilian employees who enter the “active service in 
the land or naval forces of the United States.” (Quoting from sec. 
7 of the act of August 18, 1941, Public Law 213, 55 Stat. 627.) See 
section 8 of Selective Training and Service Act of 1940, approved 
September 16, 1940, 54 Stat. 890. 
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Also, it is proper in connection with the question presented, to fefer 
to section 101 (1) of the Soldiers’ and Sailors’ Civil Relief Act of 
1940, as amended by section 19 of the act of May 14, 1942, 56 Stat. 
282, which defines the term “persons in military service” to include 
members of the Women’s Army Auxiliary Corps. As the Congress 
has thus included members of the corps within the term “persons in 
military service” for the purposes of that law, it seems reasonable 
in the light of the foregoing observations to suppose that the Congress 
intended them to be regarded likewise as in the active military service 
within the meaning of the leave act and its related act of April 7, 
1942—nothing to the contrary appearing in the statute or its legis- 
lative history. 

In view of the above considerations, the conclusion seems justified 
that while section 12 of the act of May 14, 1942, specifically provides 
that the Women’s Army Auxiliary Corps shall not be a part of the 
Army, nevertheless they may be regarded as having entered “upon 
active military * * * service” within the meaning of those words 
as used in the act of April 7, 1942, Public Law 517. On the basis of 
that conclusion it is therefore held that female civilian employees 
of the Government who enter the Women’s Army Auxiliary Corps 
are entitled to be paid for their accumulated or current accrued leave 
on the same basis and in accordance with the same rules as have been 


stated in decisions of this office in respect of male civilian employees 
who enter the active military service. 


(A-88689) 


STATES—SALES TAXES—INCLUSION IN FEDERAL AID UNEMPLOY- 
MENT COMPENSATION ADMINISTRATION GRANTS 


The Social Security Board, in the sound exercise of the discretion conferred by 
section 802 (a) of the Social Security Act, as amended, may determine to 
include in grants under said section to a State for unemployment compensa- 
tion administration an amount to cover State sales taxes paid by a State 
agency in purchasing supplies and equipment needed in the administration of 
the State unemployment compensation laws, irrespective of whether the 
“legal incidence” of the tax is on the vendor or vendee, and no objection 


is required to payments based upon such a determination. 17 Comp. Gen. 
223, overruled. 


Acting Comptroller General Elliott to the Federal Security Administrator, 
June 19, 1942: 


I have your letter of May 16, 1942, in part as follows: 


Reference is made to your letter of January 31, 1942, in which you advise 
that the Soeial Security Board is authorized to include in grants to the State 
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of California for the purpose set forth in section 302 (a) of the Social Security 
Act the entire amount which the California Department of Employment or other 
State agency is required to pay in connection with the purchase of supplies and 
equipment the Social Security Board finds necessary for the proper and efficient 
administration of the State unemployment compensation law, without deduction 
on account of additional expense incurred by reason of the tax imposed under 
the California Retail Sales Tax Act of 1933, as amended. 

The question of the availability of appropriations made pursuant to section 
301 of the Social Security Act for the payment of State sales taxes has on two 
oecasions been the subject of formal submissions to your office, and the decisions 
rendered, dated September 8, 1937, and August 2, 1940, have guided the action 
of the Social Security Board in the making of grants under Title III of that 
Act and have formed the basis of advice to all State agencies as to limitations 
upon the expenditure of grants made by the Board not only under Title III but 
also under other titles of the Social Security Act. The apparent scope and 
application of your letter of January 31, 1942, has accordingly been carefully 
studied with reference to other States and other types of sales taxes, and 
appropriate Board action in relation thereto. 

The basis of the conclusion indicated in your letter with respect to the 
California tax is, it appears, that the legal incidence of that tax is upon the 
vendor. For this reason, your letter indicates, the prices paid by the agency for 
supplies furnished by it may not be viewed as including, as such, the tax im- 
posed upon the vendors; the tax is rather to be viewed as merged in the purchase 
price. Hence, it is further indicated, objection that grants made to the State to 
cover such expense would be diverted, from the purpose for which appropria- 
tions are made available pursuant to Title III of the Social Security Act, to 
the payment of a State tax would not be tenable. 

The decision indicates no need for distinguishing between amounts paid in 
connection with purchases where the amount of the sales tax has been actually 
identified as such upon invoices and vouchers as an addition to the stated price 
and those where the amount, if included, is not identified. The principle of the 
decision appears fully applicable to all sales taxes, the legal incidence of which 
is established as upon the vendor. The Social Security Board has, accordingly, 
directed that exceptions taken on the basis of prior decisions of your office to 
the amount of sales taxes paid in connection with purchases of the California 
agency be no longer maintained. It has likewise directed that similar disposi- 
tion be made of exceptions outstanding with respect to the purchases of other 
agencies involving State sales taxes the incidence of which is clearly on the 
vendor. In the opinion of the General Counsel of the Federal Security Agency 
the general retail sales or occupation taxes of Arizona, Indiana, and Illinois, 
and the Nebraska tax on gasoline sales fall within this category. 

The Board has requested that additional questions be submitted for your 
further advice. The need for this arises for two reasons; (1) difficulty in the 
application of the legal incidence test in all situations and uncertainty as to the 
relation of this test to those noted in the prior decisions of September 8, 1987, 
and August 2, 1940, and (2) the conclusion of the Board, based upon experience 
in the administration not only of Title III of the Social Security Act but of the 
public assistance titles of that Act, and likewise in the administraton of the 
Wagner-Peyser Act, that such a test is neither required nor appropriate in con- 
nection with grants to the States for the purposes authorized by Congress. The 
Board believes that the amount of State sales taxes which State agencies are 
legally required, without discrimination on account of their receipt of funds 
from the Federal Government, to pay to vendors in connection with the pur- 
chases of supplies or services necessary for the proper administration of the 
State law may properly be included in the amount of such grants and in the 
purposes for which they may be expended. 

+ om = - . * + 

In Title III of the Social Security Act, as in other titles of that Act, Congress 
has clearly imposed no express restriction upon the Social Security Board which 
would require objection to the use of Title III grants for the payment of State 
sales taxes in connection with State purchases, Section 302 of the Act directs 
that grants be made in amounts which the Board determines to be necessary 
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for the proper and efficient administration of approved State unemployment 
compensation laws. The Board is required to base its determination upon its 
estimate of the cost of such administration and such other factors as it deems 
relevant. By reason of the provisions of section 303 (a) (8) and (9), which 
must be met by State laws as a condition to grants, State agencies in the 
expenditure of moneys granted are limited to expenditures for the purposes 
and in the amounts found necessary by the Board; if such moneys are otherwise 
expended the State must make replacement within a reasonable time. The 
statute does not require that the Board approve in advance each item of State 
expenditure, nor would it be proper or feasible for it to attempt to do so. 
Except for compliance with limitations placed upon the grant, expenditures at 
the State level are subject to the provisions of State law applicable to the ex- 
penditure of State funds. 16 Comp. Gen. 948. 
a 


* * * * * 


However proper and necessary the maintenance of refined distinctions in 
procedures related to the direct purchasing activities of the Federal Govern- 
ment, it would appear that similar exactitude is neither required nor possible 
in determining the amount of grants to States under statutes which, like Title 
III of the Social Security Act, vest in the Federal administrative agency the 
responsibility for the exercise of a broad judgment, in which the essential 
criterion is the relation of a State payment or cost to the administration of a 
State law. Particularly, it is impossible to await final adjudication as to the 
incidence of a State tax by the courts of the State. In the absence of authorita- 
tive judicial decision the question might become a matter of choice between 
conflicting opinions of officials whose views cannot be conclusive as to whether 
or not the tax is one upon the vendor. 

. o* + * & * “ 


Looking to the purposes of Title III, and its direction to limit grants to 
amounts necessary for the administration of a State law, it might be argued 
that if the legal incidence of an identifiable tax is clearly and exclusively on 
the consumer and if there is a necessary correspondence between the legal 
incidence and the economic burden, the amount necessary for proper administra- 
tion would not include such an addition to the purchase price. However, it is 
generally recognized that the economic incidence of a tax may differ from its 
legal incidence. Although, in legal contemplation, the buyer may pay the tax 
upon a purchase, he may actually be paying a price lowered sufficiently to 
compensate him for his seeming tax burden; in reality the tax may be paid 
by the seller or perhaps shifted further back to the distributor or original 
manufacturer. Moreover, notwithstanding debate as to whether the economic 
incidence of a sales tax falls on the purchaser or the seller, it is generally 
recognized that the same economic laws of shifting or incidence of taxation will 
operate no matter what the legal or nominal form of the tax. To apply the 
legal incidence test to the propriety of a grant to a State of Title III funds 
for use in the payment of sales taxes included in or added to the normal 
“price” would result in a practical anomaly to the extent that the economic 
incidence of a vendor sales tax coincides with that of a vendee sales tax. 

For the purpose of Title III or similar Federal-aid provisions, sales taxes do 
not appear to have a significance which differs fundamentally from any other 
taxes the cost of which is reflected in the total price or charge for a purchased 
commodity or service. The distinguishing characteristic of the sales tax is 
that it is tied, more or less closely and more or less visibly, to a particular 
occurrence, namely, the sale, which marks the transfer from vendor to vendee. 
The variations found in taxes of this character, and which may serve to tip 
the balance of what is called the legal incidence of the tax from one party to 
a transaction to the other, are essentially variations in collection procedure 
dictated primarily by the Legislature’s estimate of the most effective admin- 
istrative procedure. Where the interest of the taxing jurisdiction would be 
served by concealment of the tax, the means are readily provided. Concealed 
or unconcealed, the tax generally enters into what the purchaser recognizes, 
realistically, as the price of the commodity. 

When the State as the taxing authority fails to provide an exemption for 
sales made to itself, it recognizes a distinction between the exercise of its 
sovereign power to tax and its activities as a purchaser in the commercial 
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market. Nothing in the provisions of Title III of the Social Security Act 
appears to require that, in the expenditure of moneys granted by the Social 
Security Board, a procedure at variance with those applicable to the expenditure 
of moneys from other sources must be required in this respect. On the contrary, 
regard for the basic purpose of the Federal appropriation, the discretion and 
responsibility vested in the Social Security Board in determining the amount of 
grants, and considerations of equity as between States qualifying for grants, 
indicate that minor technical differentiations in the legal characteristics of 
State sales taxes and in State tax collection procedures do not constitute con- 
trolling limitations upon the judgment of the responsible Federal administrative 
agency as to what may reasonably be recognized as a cost of proper and 
efficient administration. The legal incidence of a tax imposed in connection 
with a purchase, while possibly constituting a relevant factor which the Federal 
administrative agency may properly take into consideration in determining the 
amount of the Federal grant, it is submitted does not lead unalterably to a 
conclusion that the amount does not represent a cost of proper and efficient 
administration, and as a test it does not lend itself to consistent and equitable 
application. 

Your advice is accordingly requested as to whether your office will be required 
to object to the inclusion in grants under Title III of the Social Security Act 
of amounts to finance State sales taxes which State agencies are legally required 
to pay in connection with the purchase of supplies and services which have been 
found by the Social Security Board to be necessary for the proper and efficient 
administration of a State unemployment compensation law. If you concur 
that no such objection is required I will assume that a like conclusion would 
apply, with respect to both State and local sales taxes, for the purposes of 
grants on a matching or other basis, under Titles I, IV, V, and X of the Social 
Security Act and under the Wagner-Peyser Act; and the constituent agencies 
of the Federal Security Agency will be advised accordingly. * * * 


Section 302 (a) of the Social Security Act as amended by section 
301 of the act of August 10, 1939, 53 Stat. 1878, 42 U. S. C. 502, 
provides: 

The Board shall from time to time certify to the Secretary of the Treasury for 
payment to each State which has an unemployment compensation law approved 
by the Board under the Federal Unemployment Tax Act, such amounts as the 
Board determines to be necessary for the proper and efficient administration 
of such law during the fiscal year for which such payment is to be made. 
The Board’s determination shall be based on (1) the population of the State; 
(2) an estimate of the number of persons covered by the State law and of the 
cost of proper and efficient administration of such law; and (3) such other 
factors as the Board finds relevant. The Board shall not certify for payment 
under this section in any fiscal year a total amount in excess of the amount 
appropriated therefor for such fiscal year. 

Undoubtedly this provision confers authority on the Social Secur- 
ity Board to determine the amount of the payment to be made to 
each State from time to time pursuant to the prescribed standards, 
including “such other factors as the Board finds relevant.” Essen- 
tially the same language was used in the original act, approved 
August 14, 1935, 49 Stat. 626. It was held in decision of September 
8, 1937, 17 Comp. Gen. 223, nevertheless, on a submission of the ques- 
tion by the Chairman of the Social Security Board, that the Board 
was not authorized to include in such grants the amount of State 
sales taxes which the State agencies are required to pay in connection 
with the purchase of supplies and equipment necessary for the 
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administration of State unemployment compensation laws. It was 
said in the decision: 


The rule is well established that the Federal Government or its activities may 
not be taxed by States or their political subdivisions. 15 Comp, Gen. 295, and 
cases therein cited. It follows from this fundamental rule that there may not 
be collected from the Federal Government the amount of a sales tax imposed 
by a State either directly as such or indirectly as a part of the price of the 
commodity. 15 Comp, Gen. 380. A sales tax imposed by a State on sales to 
itself or one of its departments merely results in transferring the amount of 
the tax collected from one account of the State to another and the amount 
of the tax becomes available to the State for expenditure for other purposes. 
Thus, in the instant matter, if the Federal Government were to pay the amount 
of the tax imposed by the several States on the purchase of supplies and 
equipment necessary for the administration of the respective State unemployment 
compensation laws, such amount would become available for use by the State 
for purposes having no connection with the administration of such laws. 


The Secretary of the California State Board of Equalization was 
advised in letter of April 14, 1938, concerning this decision that “Re- 
gardless of the method by which the State sales tax is collected and 
paid, the result is an increase in the general revenues of the State.” 

It is apparent that the decision was based on the principle applied 
in Panhandle Oi Co. v. Mississippi, 277 U. S. 218, that the burden of 
any State tax directly on a transaction by which the United 
States obtains its supplies is cast on the Federal Government and 
is unauthorized. 


A practical limitation on the rule was recognized, however, in a 
later decision addressed to you by this office under date of August 2, 
1940. In that decision it was held there was no objection to includ- 
ing in the grants to States the amount of State taxes paid by a State 
employee in connection with official travel. It was said: 


Where an employee of the State is engaged on official business and incurs travel, 
subsistence and other expenses for which, under his contract of employment with 
the State authorities he is entitled to reimbursement, such reimbursement to 
him must be for the expenses he has incurred; and if, as a part of such expenses, 
sales or other taxes necessarily are involved, the payment by the State authori- 
ties to the employee of the amount of his necessary expenses, which included 
some such taxes, is not the payment of a tax as such, either directly or indirectly, 
but merely an item of expense covered by section 302 of the Social Security Act. 
The reimbursement to the employee is for an expense actually incurred by him 
and for which the State authorities had assumed the obligation to reimburse 
him. In such cases the relation between the tax payment and the payment by the 
State authorities is too remote to be considered as covered by the decision to 


which you refer. 

The payment of the taxes in that case was one step further removed. 
Instead of being paid by an agency of the State they were paid by an 
employee from his own funds and reimbursed by the agency. So far 
as the amount involved going into the general revenues of the State 
was material, the result was the same, but in such a transaction it 
became more evident that the amount which the State agency was 
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required to pay was a proper expenditure in the administration of the 
State unemployment compensation law, even though it included the 
amount of certain State sales taxes. 

In Alabama v. King and Boozer, 314 U. 8. 1, decided November 10, 
1941, the Supreme Court of the United States greatly restricted if it 
did not wholly overrule the principle applied in Panhandle Oil Co. 
v. Mississippi, supra, on which the said decision of September 8, 1937, 
appears to have been largely predicated. See, also John C. Curry v. 
United States, 314 U. S. 14, decided the same day. Following the 
principles applied in these later decisions of the Supreme Court, I 
advised you in decision of January 31, 1942, 21 Comp. Gen. 733, that 
the inclusion in grants to the State of California of amounts represent- 
ing increased costs of administration of the State unemployment com- 
pensation statute resulting from the California sales tax was no longer 
objectionable, it appearing that the legal incidence of such taxes— 
irrespective of the economic burden—was on the vendor and not on the 
State as vendeé, and, therefore, that they were to be regarded as merely 
a part of the purchase price paid by the State, and not as a payment 
of taxes, as such, by the State to itself. 

You now urge that the legal incidence test is impracticable and 
wholly unrealistic in relation to the problem of making grants to the 
States under the Social Security Act. You point out, and I think 
correctly, that the economic burden and effect remain generally the 
same whether the “legal incidence” of a State sales tax is on the ven- 
dor or on the vendee. The proposition appears to be that as there is 
now no legal basis for claiming an exemption from taxes laid techni- 
cally on the vendor, there -is no realistic basis for a distinction as to 
taxes laid technically on the vendee, so far as the practical matter of 
making grants to the States for the cost of administering certain State 
laws isinvolved. You maintain that in any event the extent to which 
amounts to cover the payment of such taxes should be included in the 
grants is for determination by the Board in fixing the amount of such 
grants pursuant to the Social Security Act. 

Harking back to the language of section 302 (a) of the Social 
Security Act, supra, that the Board shall from time to time certify to 
the Secretary of the Treasury for payment to each State “such amounts 
as the Board determines to be necessary for the proper and efficient 
administration of such law, such determination to be based inter alia, 
on the “cost of proper and efficient administration” and “such other 
factors as the Board finds relevant,” I have no doubt that the matter 
here involved is one primarily for determination by the Board in the 
sound exercise of the discretion conferred by the statute. While a 
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broad discretion is given to determine the amount of the grants pursu- 
ant to the prescribed standards, it remains a legal discretion and, of 
course, may not be exercised arbitrarily or capriciously to authorize 
payments clearly beyond the scope and purposes of the statute. From 
the matters set forth in your letter I think it is plain, however, that 
a determination by the Board to include in a grant an amount to cover 
State sales taxes paid to vendors by the State agency in purchasing 
supplies and equipment needed in the administration of the State 
unemployment compensation laws could not be so characterized, irre- 
spective of whether the “legal incidence” of the tax is on the vendor 
or on the vendee. Accordingly, you are advised that this office will 
not be required to object to payments based on such determinations, 
and the.decision of September 8, 1937, will no longer be followed in 
such respect. This does not mean, of course, that amounts to cover 
such sales taxes need be included in the grants, whether the legal 
incidence of the taxes be on the vendor or the vendee, but only that 
the matter appears to be one properly for determination by the Board 
in the exercise of a sound discretion in fixing the amount of the grant 
in relation to the particular circumstances involved in the case of each 
State. 

So far as a similar question as to sales taxes may arise with respect 
to the determination of the amount of grants or allotments to States 


under the other titles of the Social Security Act or the Wagner-Peyser 
Act, 48 Stat. 113, 29 U. S. C. 49, e¢ seg., mentioned in your letter, or 
with respect to a determination of the propriety of State expenditures 
for such administrative purposes in relation to such grants or allot- 
ments, the same principles would appear to apply. 


(B-26663) 


COMPENSATION—DOUBLE—CONCURRENT “SURVIVOR” ANNUITY AND 
ACTIVE SERVICE COMPENSATION 


Upon the death of a retired employee, there is no inhibition against payment of a 
“survivor” annuity authorized by section 4 of the Civil Service Retirement 
Act, as amended, to his duly designated beneficiary while such beneficiary is 
employed in a civilian position and is in receipt of active service compensa- 
tion. 10 Comp. Gen. 309; 18 id. 54; ibid. 258; 14 id. 285; and 16 id. 121, 
distinguished. 


Comptroller General Warren to the President, United States Civil Service 
Commission, June 24, 1942: 


I have your letter of June 11, 1942, as follows: 


The Civil Service Retirement Act permits an annuitant retiring because of 
having attained the superannuation or optional retirement age to elect a reduced 
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annuity carrying with it a continuing benefit upon the annuitant’s death to a 
designated beneficiary. The law (section 2 of the act of August 4, 1939) 
stipulates that the amount of the two annuities shall be such that their com- 
bined actuarial value on the date of retirement shall be the same as the 
actuarial value of the single life increased annuity with forfeiture. 

This Commission has before it the case of a fourth-class postmaster who, 
upon retirement, elected a joint and survivorship annuity, naming his wife as 
beneficiary. Upon his death, payments of annuity were continued to the bene- 
ficiary in accordance with the terms of the law. The widow has now been 
appointed to her husband’s former position, that of fourth-class postmaster, and 
the question arises as to whether or not she may receive the survivorship annuity 
and also the regular Federal salary for the position. 

This Commission knows of no provision of law or regulation which would 
bar the receipt of both payments under these circumstances. However, as 
numerous decisions of your office hold that salary and annuity may not be 
paid to the same individual during the same period of time, and 13 Comp. 
Gen. 258 states that a widow who is receiving death benefits under the Em- 
ployees’ Compensation Act on account of death of her husband may not receive 
retirement annuity based upon her own period of service, this office desires your 
ruling as to whether there is any objection to the salary and annuity payment. 

Carrying this one step further, there will also be involved the question of a 
survivor annuitant who becomes entitled to annuity for services rendered, in 
which event two annuities under the same law will be authorized in favor of 
the same person. 

Your decision on these matters is respectfully requested. 


Section 4 of the Civil Service Retirement Act, as amended by sec- 
tion 2 of the act of August 4, 1939, 53 Stat. 1201, contains a provision 
as follows: 


(d) Any employee retiring under the provisions of section 1 of this Act 
may at the time of his retirement elect to receive in lieu of the life annuity 
described herein a reduced annuity payable to him during his life, and an 
annuity after his death payable to his beneficiary, duly designated in writing 
and filed with the Civil Service Commission at the time of his retirement, 
during the life of such beneficiary (a) equal to or (b) 50 per centum of such 
reduced annuity and upon the death of such surviving beneficiary all payments 
shall cease and no further annuity shall be due or payable. The amounts of 
the two annuities shall be such that their combined actuarial value on the 
date of retirement as determined by the Civil Service Commission shall be the 
same as the actuarial value of the single life increased annuity with forfeiture 
provided by this section: Provided, That no election in lieu of the life annu- 
ity provided herein shall become effective in case an employee dies within 
thirty days after the effective date of retirement, and in the event of such 
death within this period, such death shall be considered as a death in active 
service. 


As stated in your letter, numerous decisions of this office have held 
that retirement annuity and compensation for active service in a 
civilian capacity may not be paid to the same person for the same 
period of time. 10 Comp. Gen, 309; 13 id. 54; 14 id. 285; 16 id. 121. 
See, also, Brunswick v. Elliott, 108 Fed.(2d) 746. Those holdings 
were predicated upon the basis that the evident purpose and intent 
of civil retirement legislation was wholly inconsistent with the dual 
payment of active service compensation and retirement annuity to 
the same person for the same period of time, particularly in view 
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of a number of statutory prohibitions against reemployment of re- 
tired personnel and against continuance of annuity payments after 
reemployment in active service, to which attention is hereinafter 
directed. Compare Brunswick v. United States, 90 Ct. Cls. 285; 20 
Comp. Gen. 443. However, those decisions had relation solely to 
retired employees in the light of the prohibitions contained in the 
various sections of the Civil Retirement Act and in other statutes. 
See section 204 of the Economy Act of June 30, 1932, 47 Stat. 404; 
section 2 of the Retirement Act of May 29, 1930, as amended by sec- 
tion 2 of the act of January 24, 1942, Public Law 411, 56 Stat. 14; 
section 6 of the Retirement Act of May 29, 1930, 46 Stat. 472, 473; 
section 7 of the same statute, as amended by section 5 of the act of 
January 24, 1942, 56 Stat. 16; and section 8 of the act of June 16, 
1933, 48 Stat. 305, 306. None of these provisions of law, or of any 
other statute, prohibits the beneficiary of a retired employee who 
has been granted an annuity on the basis of the employee’s service 
under the provisions of section 4 (d) of the Retirement Act as 
amended, supra, from being employed in a civilian position or from 
receiving the salary paid for such position. Such an annuity granted 
to a designated beneficiary is not in any sense a retirement annuity, 
but partakes of the nature of insurance which the retired employee 
provided for the beneficiary designated by him. Hence, the general 
rule stated in decisions of this office forbidding payment of retirement 
annuity concurrently with payment for active civilian service reason- 
ably could not have any application to the situation here presented. 

The decision of April 3, 1934, 18 Comp. Gen. 258, to which you 
refer, had relation to the broad provisions of section 6 of the Retire- 
ment Act of May 29, 1930, 46 Stat. 474, and of section 7 of the Em- 
ployees’ Compensation Act of September 7, 1916, 39 Stat. 743, pro- 
hibiting payment of a retirement annuity and disability compensation 
to the same person for the same period of time. The conclusion of 
that decision was required under the terms of the statutes there for 
consideration but what was there held has no bearing upon the instant 
case. See, generally, 18 Comp. Gen. 308. 

You are advised, therefore, that there appears no inhibition against 
the payment of a “survivor” annuity to a beneficiary while such bene- 
ficiary is employed in a civilian position and is in receipt of active 
Service compensation. 

It is understood that the question stated in the penultimate para- 
graph of your letter, supra, has not yet arisen. With reference there- 
to it may be stated that if the position in which the beneficiary may 
be employed falls within the purview of the Retirement Act it would 
appear that retirement deductions should be made regularly from 
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the compensation paid, and, of course, the question of a right to an 
annuity based upon such service would be for determination under 
the laws in force at the time the right to an annuity arises. 


(B-26685) 


GENERAL ACCOUNTING OFFICE—DECISIONS—CERTIFYING OFFI- 
CERS—NECESSITY FOR PRESENTATION OF SPECIFIC VOUCHER 


Under section 3 of the act of December 29, 1941, granting to certifying officers 
the right to obtain decisions by the Comptroller General, a certifying ofticer 
is entitled to a decision only on a questiOn of law involved in payment on a 
specific voucher presented to him for certification. 


Comptroller General Warren to J. O. Carr, Esq., United States Attorney, June 
24, 1942: 


I have your letter of June 10, 1942, as follows: 


The Government is acquiring for condemnation, by my office and the office 
of Mr. Carlisle Higgins, District Attorney of the Middle District, certain lands 
for Camp Butner located in Granville County, which is in the Eastern District, 
and in Durham and Person Counties which is in the Middle District. An 
office is set up at Durham, N. C., by the Department of Justice for the purpose 
of acquiring and preparing the data by way of title abstracts, etc.,, necessary 
to be used in these condemnation proceedings in the Eastern and Middle Districts 
respectively. This office is in Durham and no deubt wil! have to be frequently 
visited by the District Attorney of the Hastern District or some representative 
of his for conferences with reference to the title abstracts and acquisition of 
this land. 

Section 481, title 28, United States Code, provides: 

“There shall be appointed in each District, including the District of Columbia, 
a person learned in the law to act as attorney for the United States in such 
District.” {Italics mine.] 

I notice that the case of U. 8. v. Winsion, 170 U. S. 522 holds: 

“The District Attorney appointed under this section is the District Attorney 
of the United States in the district. So far as lecality is concerned, the 
boundaries of the districts are the limits of duty. Within these boundaries he 
is to discharge all his official duties. Beyond them he is not called to act.” 

Question: In the event the District Attorney should decide that it is to the 
interest of the Government to go or send a representative to Durham, outside 
of the District. for the purpose of a conference or obtaining from those acquiring 
such information, could he legitimately charge per diem and travel expenses 
for such trips? 

This is remanded to you for decision under section 3, Public Law 389, 77th 
Congress, approved December 29, 1941. so that I may properly make out such 
account in the event the expense is incurred. 


Section 3 of the act of December 29, 1941, 55 Stat. 876, provides as 
follows: 


The liability of certifying officers or employees shall be enforced in the same 
manner and to the same extent as now provided by law with respect to enforce- 
ment of the liability of disbursing and other accountable officers; and they shall 
have the right to apply for and obtain a decision by the Comptroller General on 
any question of law involved in a payment on any vouchers presented to them for 
certification. [Italics supplied.] 


Under the above-quoted section of the statute a certifying officer 
is entitled to obtain a decision by the Comptroller General only on 
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a question of law involved in payment on a specific voucher pre- 
sented to him for certification. In the instant case, not only is your 
submission not accompanied by a voucher involving the matter set 
out in your letter, but your letter clearly indicates that as yet no 
travel of the nature described therein has been performed or ex- 
pense incident thereto incurred. Under such circumstances, a deci- 
sion in the premises may not be rendered to you by this office. 

If you have any doubt as to whether you are authorized to travel, 
or to direct anyone connected with your office to travel, at Govern- 
ment expense, under the circumstances related in your letter, it is 
suggested that the matter be taken up with the Attorney General who 
has authority to submit such questions to this office for decision. 


(B-24989) 


COMPENSATION—DOUBLE—RETIRED ARMY OFFICER IN CIVILIAN 
POSITION 


A retired Army officer, not falling within one of the exceptions in the act of 
July 31, 1894, as amended, prohibiting persons whose annual compensation 
in one office amounts to $2,500 or more from holding another office to which 
compensation is attached, holds an office, and his retired pay is compensa- 
tion attached to an office, within the meaning of the act, so that his appoint- 
ment to a regular full time Government civilian position at a salary exceed- 
ing $2,500 per annum is void ab initio, and payment of the salary of such 
position from the date of appointment is illegal, irrespective of whether he 
refunds his retired pay. 

While a retired Army officer who receives retired pay of less than $2,500 per 
annum is not prohibited by the act of July 31, 1894, as amended, from re- 
ceiving less than $2,500 per annum in a Government civilian position, under 
section 212 of the act of June 30, 1932, the combined rate of civilian com- 
pensation and retired pay may not exceed $3,000 per annum, and, in the 
event the combined rate exceeds such limitation, it is required that the 
civilian compensation be paid in full and that the deductions necessary to 
bring the combined rate within the limitation be made from the retired pay. 


Comptroller General Warren to the Federal Security Administrator, June 25, 
1 . 


I have your letter of June 10, 1942, as follows: 


Mr. Hugh M. Gregory has received an appointment effective as of August 25, 
1941, as Associate Field Representative (Social Protection) P-3 (180) $3,200 
P. A. Office of the Administrator, Office of Defense Coordination, Social Protec- 
tion, under the Federal Security Administrator, for a term not to exceed the 
duration of the emergency and subject to a character investigation. 

Mr. Gregory served as a Commissioned Officer in the United States Army 
from December 1916 to October 1927 and has been retired under section 24b of 
the Act of Congress of June 24, 1920, and is entitled to retired pay at the present 
time at the rate of $57.50 per month, but he has made a refund to the Govern- 
ment of all his retired pay since he has been employed by the Federal Security 
Agency. Mr. Gregory was not retired for “injuries received in battle or for 
injuries or incapacities incurred in line of duty.” 

Attention is invited to section 2 of the Act of Congress of July 31, 1894, 28 
Stat. 205 which recites in part that: 
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“* “* * No person who holds an office, the salary or annual compensation 
attached to which amounts to the sum of $2,500 shall be appointed to or hold 
any other office to which compensation is attached unless specially heretofore 
or hereafter specially authorized thereto by law * * *.” 

Attention is likewise invited to section 212 of the Economy Act of June 20, 
[80] 1982, 47 Stat. 406, which recites as follows to wit: 

“(a) After the date of the enactment of this act, no person holding a civilian 
office or position appointive or elective, under the United States Government 
or the municipal government of the District of Columbia or under any corpora- 
tion, the majority of the stock of which is owned by the United States, shall be 
entitled, during the period of such incumbency, to retired pay from the United 
States for or on account of services as a commissioned officer in any of the 
services mentioned in the Pay Adjustment Act of 1922 (U. S. C., title 37), ata 
rate in excess of an amount which, when combined with the annual rate of 
compensation from such civilian office or position, makes the total rate from 
both sources more than $3,000; and when the retired pay amounts to or exceeds the 
rate of $3,000 per annum such person shall be entitled to the pay of the civilian 
office or position or the retired pay, whichever he may elect. As used in this 
section, the term ‘retired pay’ shall be construed to include credits for all service 
that lawfully may enter into the computation thereof. 

“(b) This section shall not apply to any person whose retired pay plus 
civilian pay amounts to less than $3,000: Provided, That this section shall not 
apply to regular or emergency commissioned officers retired for disability in- 
curred in combat with an enemy of the United States (47 Stat. 382, June 30, 
1942; 5 U. 8. C. 59a).” 

In view of the premises your decision is respectfully requested upon the 
following questions to-wit: 

1. Is Mr. Gregory legally authorized to continue to hold the said position 
with the Federal Security Agency to which he has been appointed, provided 
he shall continue to refund his said retired pay of $57.50 per month? 

2. Would Mr. Gregory have the right to hold any position with the Federal 
Security Agency, the annual compensation attached to which amounts to the 
sum of $2,500 or more provided Mr. Gregory shall refund to the Government as 
long as he holds such a position the said retired pay of $57.50 per month? 

8. In view of the premises above set forth what would be the highest annual 
salary that the Federal Security Agency would be authorized to pay Mr. 
Gregory for his services? 

4. In view of the premises above set forth is the Government entitled to 
any refund out of the annual salary of $3,200 per annum which the Federal 
Security Agency has been paying to Mr. Gregory, and if so, what amount of 
said annual salary that has been paid to Mr. Gregory should be refunded to 
.the United States? 


The full text of the provision in section 2 of the act of July 31, 
1894, 28 Stat. 205, quoted in your letter, as amended, has been in- 
corporated in the United States Code as section 62 of title 5, and reads 
as follows: 


No person who holds an office the salary or annual compensation attached 
to which amounts to the sum of two thousand five hundred dollars shall be 
appointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law; but this shall not apply to retired officers 
of the Army, Navy, Marine Corps, or Coast Guard whenever they may be elected 
to public office or whenever the President shall appoint them to office by and 
with the advice and consent of the Senate. Retired enlisted men of the Army, 
Navy, Marine Corps, or Coast Guard retired for any cause, and retired officers 
of the Army, Navy, Marine Corps, or Coast Guard who have been retired for 
injuries received in battle or for injuries or incapacity incurred in line of duty 
shall not, within the meaning of this section, be construed to hold or to have 
held an office during such retirement. (Amended July 30, 1987, c. 545, § 6, 50 
Stat. 549; June 25, 1938, c. 694, 52 Stat. 1194.) 


It is understood the civilian office or position of “Associate Field 
Representative (Social Protection) P-3 (180) $3,200 P. A.” to which 





DECISIONS OF THE COMPTROLLER GENERAL 1131 


Mr. Gregory was appointed effective August 25, 1941, and which he 
now holds, is a regular full-time position as distinguished from part- 
time, temporary, or intermittent employment. 

A retired Army officer who has been retired other than for “in- 
juries received in battle or for injuries or incapacities incurred in 
line of duty” holds an office within the meaning of the amended 
1894 statute, supra. See 1 Comp. Gen. 700; 10 id. 85; 13 id. 60. 
As Mr. Gregory was retired by selection as a Class B officer under 
the provisions of section 24b of the act of June 24, 1920, 41 Stat. 
778, he does not fall within any of the exceptions mentioned in the 
statute and, accordingly, his retired pay must be regarded as com- 
pensation attached to an “office.” As the salary of the regular full- 
time civilian position under the Federal Security Agency to which 
he was appointed is at a rate of compensation in excess of $2,500 
per annum, such appointment was void ab initio and the entire pay- 
ment of civilian compensation from the date of his appointment, 
August 25, 1941, was illegal. 14 Comp. Gen. 179; 20 id. 288. The 
statutory prohibition is not overcome by having Mr. Gregory refund 
his retired pay for the period of his employment. See 14 Comp. Gen. 
289 and cases therein cited. Accordingly, question 1 must be, and 
is, answered in the negative. 

Question 2, also, is answered in the negative. 

Under the provisions of section 212 of the Economy Act of June 30, 
1982, 47 Stat. 406, quoted in your letter, when the retired pay is less . 
than $3,000 per annum, but the salary of the civilian position plus the 
retired pay exceeds $3,000 per annum, it is required that the full salary 
of the civilian position be paid and that the deduction to bring the 
combined rate of compensation and retired pay within the $3,000 limi- 
tation fixed in the statute must be made from the retired pay. Compare 
13 Comp. Gen. 60. It is only when the retired pay amounts to or ex- 
ceeds the rate of $3,000 per annum that the statute grants an election 
to be paid either the salary of the civilian position or retired pay. 
Therefore, in the instant case the employee could be paid the salary 
of any civilian position fixed by or pursuant to law at a rate less than 
$2,500 per annum—the highest rate apparently being $2,400 per an- 
num—in which event retired pay in the amount of $600 per annum 
($50 per month) would be payable. If the employee desires to receive 
all of his retired pay in this case, then the only civilian position to 
which he may be appointed is one the salary of which is fixed by or 
pursuant to law at a rate less than $2,310 per annum—said rate con- 
stituting the difference between $3,000 per annum and $690 per an- 
num (12 x $57.50 per month) retired pay. Apparently, the highest 
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salary rate payable under these circumstances would be $2,300 per 
annum. Question 3 is answered accordingly. 

As stated in answer to question 1, the appointment of Mr. Gregory 
has been illegal from the beginning and there must be charged against 
him the entire salary of the position paid him from the date of appoint- 
ment, August 25, 1941. There may be credited to him the amount of 
retired pay he has refunded provided there is an adjustment of appro- 
priations, which adjustment would consist in crediting the appropria- 
tion of the Federal Security Administration from which his salary 
was paid and charging the War Department appropriation to the 
credit of which it is assumed the refund of retired pay has been 
deposited. This answers question 4. 


(B-11383) 


MOTOR TRUCK SPECIFICATIONS—GUARANTY PROVISIONS 


In the absence of a Federal specification covering heavy-duty trucks, there may 
be included in future specifications for such type of truck a performance, etc., 
guaranty provision which is more drastic than the general guaranty provi- 
sions included in Federal Specification No. KKK-T-716 applicable to a differ- 
ent type of truck, if it be administratively determined that such a provision 
is necessary to the Government’s interest, and provided that its inclusion 
does not tend to restrict competition unduly or to increase unnecessarily the 
the cost of the trucks. 20 Comp. Gen. 836, modified. 

A requirement in invitations for bids on heavy-duty trucks that the successful 
bidder post a bond equal to 100 percent of the amount of the contract as a 
guarantee that the trucks will conform to specifications and will perform 
satisfactorily for 1 year apparently would increase unnecessarily the cost 
of the trucks, so that such a bond should not be required unless there is 
reason to believe that the successful bidder may be other than a reputable 
manufacturer and that the bond is necessary to protect the Government’s 
interest. 


Comptroller General Warren to the Secretary of the Interior, June 29, 1942: 


There has been considered a letter of April 13, 1942, from the 
Acting Secretary of the Interior, as follows: 


Reconsideration of your decision B-11883 dated May 31, 1941, to Secretary 
Ickes is requested because, for reasons presented herein, the Department does 
not agree that the guarantee contained in Federal Specification KKK~T-716 for 
Trucks, Motor, Gasoline (1,000-pound payload), (Four Wheels—Two Rear Wheel 
Drive) is applicable to or sufficient for trucks of the type or class purchased 
under the subjeet contract. However, in compliance with your decision 
the paragraphs relative to the subject performance guaranty have not been 
included in invitations for bids on trucks, and the guaranties required in all 
departmental standard specifications for trucks have been changed to comply 
with and to refer to the paragraph included in Section B-3 of Federal Specifica- 
tion KKK-T-716. 

There are three Federal Specifications for trucks, i. e., KKK~-T-701a, 706 and 
716, which will be referred to as 701la, 706 and 716. Included in paragraph 
B-3, in 70la, there is stated: “If any other guaranty is desired the department 
shall so state in lieu of this paragraph.” In 706 there is no reference made to 
a guaranty, but in 716 the guaranty to be required is definitely stated, with 
no provision for change. Throughout 716, unlike the other Federal Specification 
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for trucks, there are no provisions to permit changes to or modifications of 
any part of the specification. 

According to reports of the two representatives of this Department who 
attended the several meetings of the Motor Vehicle Committee, Federal Speci- 
fications Executive Committee, at which meetings this specification was com- 
piled, which later was issued in approved form as 716, it was the intention of 
that committee to develop several Federal Specifications for trucks of dif- 
ferent commercial tonnage ratings of which this was to be the first. As ex- 
plained to the committee by the late chairman, the need for these specifications 
was to provide the smaller divisions of the Government with definite specifica- 
tions for trucks where such divisions have no facilities to determine the re- 
quirements necessary to amplify 70la. According to the minutes of the meeting 
held on April 6, 1937, it was resolved the committee prepare four distinct 
specifications, one to cover the 14-ton trucks; one for the %- to 1-ton trucks; 
one for the light 144-ton trucks; and one combined specification to cover all 
other types of vehicles for ordinary as well as special services with notations 
explaining to which paragraphs the specifications apply. This last specifica- 
tion in reality was intended to be a pamphlet of instructions on how to amplify 
‘7Ola and to include a list of optional equipment which may be specified for 
different service requirements, particularly for the heavier and more powerful 
trucks. No further meetings were ever called after the final approval by that 
committee of the specification covering the 14-ton truck. 

Strenuous objections by the two representatives of this Department attend- 
ing those meetings were presented to the exclusion from this specification of all 
provisions for modifications, because it was considered the requirements con- 
tained in this specification were based entirely on the then current models of the 
commercially termed 4-ton trucks, and consequently might require revision to 
eare for future developments. The title of the specification technically limits 
the offering to trucks which, including the body equipment specified, are 
designed and constructed for a payload capacity, including the driver, of exactly 
ene thousand pounds. The effect of this.requirement would be to void the 
guaranty if a greater payload is carried, even though the truck purchased has 
a rated capacity for the greater load imposed. 

In reality the truck chassis of the satisfactory 14-ton trucks are designed and 
guaranteed by the manufacturer for varying payloads, depending upon the body 
and optional equipment specified and also upon the severity of the service 
for which the truck is intended. The payload capacity varies from 800 to over 
1,500 pounds. 

Upon completion of the tentative specification by the Motor Vehicle Com- 
mittee, the specification was submitted to the several manufacturers of the com- 
mercially termed %4-ton trucks for comment. Objections were received from 
some manufacturers to a 1-year guaranty. Therefore, the guaranty finally 
adopted was a compromise. To the standard guaranty of the Auiomobile Manu- 
facturers Association was added the last sentence of paragraph LB-3b, in 716, 
which reads: “He shall further guarantee the truck against faulty design 
developing during a period of one (1) year or eight thousand (8,000) miles 
road travel, whichever condition shall first occur that results in recurring main- 
tenance and part or unit replacement being required.” 

This guaranty, contained in 716 and now a part of all Standard Specifications 
for trucks, practically limits the guaranty period to the limits of road travel 
stated because most of the trucks in operation by the several bureaus of this 
Department will exceed by far 4,000 miles of road travel in three months. It 
is considered the unqualified guaranty should include not less than 10,000 miles 
and the qualified guaranty not less than 40,000 miles of road travel to be com- 
parable to the 8 months and 1 year time periods respectively. 

In reply te Procurement Division Circular Letter No. 319, the Acting Pur- 
chasing Officer wrote the Branch of Supply, Procurement Division, Treasury 
Department, on October 18, 1938, briefly criticizing Federal Specification 
KKK-T-716, and submitting reasons why this Federal Specification was not 
applicable for use by this Department. A copy of this letter is enclosed. 

Generally the manufacturers of the heavier, more powerful trucks com- 
mercially guarantee their trucks for longer periods than do the manufacturers of 
these light trucks. In 1939 the Diamond T Motor Car Company, by means of 
national advertising, introduced its present guaranty of 100,000 miles or one 
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full year, which ever occurs first. This commercial guaranty was intended 
to apply particularly to such trucks used for general freight transportation 
where each such truck in operation travels two hundred to over three hun- 
dred miles in an eight-hour day. Since then, other manufacturers have extended 
the time period of their guaranty. No objection has been offered by any 
manufacturer to the requirement of a guaranty for one year, which was con- 
tained in each departmental specification for the heavier, more powerful trucks, 
and which is contained in the subject performance guaranty. For this reason 
it is considered that 716 is based not only on construction of the then current 
models, but that the guaranty is based primarily on the then merchandising 
methods employed by certain of the truck manufacturers. In fact, it is con- 
sidered that the guaranty to be required, especially for equipment such as 
trucks, tractors, road machinery, power shovels, etc., depends greatly upon the 
service to be required, the anticipated operating life, and the sturdiness of the 
equipment to be purchased, and even upon the relative efficiency of manufactur- 
ing methods employed by the different manufacturers. Therefore, it is consid- 
ered that the guaranty to be required for any equipment for a particular service, 
is for administrative decision in each instance and should not be limited in a 
Federal Specification. 

When the Washington representative of the International Harvester Com- 
pany informally protested to the Acting Purchasing Officer of this Department 
to the subject performance guaranty included in Invitation No. 5809, to which 
later a formal protest was submitted to your office, he objected only to the part 
of the first paragraph which states: “Except as otherwise specifically provided 
in this contract, all disputes concerning questions of facts arising under this 
contract shall be decided by the contracting officer subject to written appeal by 
the contractor within 80 days to the head of the department concerned or his 
duly authorized representative, whose decision shall be final and conclusive upon 
the parties thereto.” He made no objection to any other term or part of this 
performance guaranty. 

He further stated that the International Harvester Company would refuse 
to submit bids on any invitations which included the above provision, because 
the officials of that company considered, should a controversy arise, “the head 
of the department” would be unable to render an unbiased decision. The records 
of the Purchasing Office disclose that this company submitted bids on invita- 
tions numbers 7278 and 7817, each of which contained the subject performance 
guaranty, including the quoted provision, and that company was awarded con- 
tracts I-1—Ind-23462 and 23473 respectively, each for $6,020.52. 

Until the receipt of the former Comptroller General’s decision A-67692, 
dated February 6, 1936, certain invitations included a similar performance 
guaranty which contained, in place of the quoted requirement, the statement: 
_ “The sole judge of a performance of the trucks will be the Purchasing Officer 
of the Interior Department or his designated representative.” After receipt 
of this decision, the performance guaranty was reworded, and has since been 
used in its present form. 

From the results of bids received on invitations which have and which have 
not included this performance guaranty for identical equipment, there appears 
to be no great difference in the quotations offered; that is, it is not apparent 
that a bidder materially increases the quotations submitted because of the in- 
clusion of the performance guaranty. Comparable to the bids received on the 
subject invitation, there generally is a great variance in the quotations sub- 
mitted by the different bidders on any one invitation. This does not indicate, 
in any way, that certain bidders have materially increased their quotations 
owing to the guaranty required. 

The advertised list prices on the makes and models of equipment offered 
vary as much, if not more, than the quotations submitted in the bids. 

In the subject invitation on page 5 under the item description there was 
included an additional required guaranty which reads: 

The bidder may offer, in place of the center differential specified under D-10, 
an automatic locking differential, or a means of changing the proportion of 
torque to the driving axles, provided the Performance Bond required on page 4 
of this Advertisement shall include a guarantee of the center differential or 
equalizing means for a period of time from the acceptance of the truck until 
the center differential shall have operated for a period of 18 months without 
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the replacement of any part thereof due to failure or excessive wear, and all 
such replacements shall be furnished by the contractor free f. o. b. Ashford, 
Washington. 

This special guaranty was considered necessary because there is a great 
difference in the design and, therefore, it appears there is a considerable dif- 
ference in the efficiency of the several mechanisms which could be offered by 
different bidders. ‘This guaranty was considered equitable because, with due 
care, the truck chassis, except for the engine, should render service for not 
less than five years without excessive wear. It was also considered that if a 
manufacturer would not guarantee his mechanism for the required eighteen 
months, the Government should not be compelled to accept a truck fitted with 
such a differential or torque distributor because the efficiency of this type 
of truck, especially when traveling on unimproved rutted roads, depends greatly 
upon the efficiency of this particular component part. No bidder or truck manu- 
facturer or manufacturer of this component part of the truck objected to this 
special guaranty. 

In response to a request for a report on the operation of the torque divider 
fitted in the truck furnished by the Autocar Sales and Service Company, which 
was placed in service on September 12, 1940, the Acting Superintendent of 
Mount Rainer National Park reported by memorandum dated November 14, 
which reads: 

“Your memorandum of November 4 requests information as to the operation 
of the truck purchased from the Autocar Sales and Service Company on order 
No. F-6181; contract No. I-1—P-12670. 

“When this truck was first received it continually slipped out of second gear. 
A new torque divider assembly was furnished which did not correct the trouble. 
The concern then furnished a divider which was built to eliminate this dif- 
ficulty, and since installation no further trouble has been encountered. The 
billing for these two dividers was $515.87 and $548.78 respectively, and all was 
furnished at no cost to the Government. 

“As stated above, since the second torque divider was furnished and installed 
the truck has been very satisfactory in operation, and has shown no signs of 
wear. The gears have not been removed for close inspection as it would entail 
quite a little work to do so. The truck is operating so satisfactorily it does 
not seem advisable to tear it down for close inspection. 

The speedometer reading to date is 11,211 miles. 

It is debatable whether the contractor would have made two replacements of 
the torque divider if this special guaranty had not been included in the Invitation 
and Contract. This special guaranty required replacement at no cost to the 
Government f. o. b. Ashford, Washington. The guaranty in 716 requiring replace- 
ment of defective parts generally imposes the transportation cost on the Govern- 
ment of such parts from the factory to the destination where the truck is in 
operation. It was anticipated by the Acting Purchasing Officer for the Depart- 
ment that the particular make and model of torque divider which was furnished 
might render unsatisfactory service; and it was known that if failure occurred, 
replacement parts could not be obtained locally nor from the factory of the 
contractor, but would have to be shipped from the factory of the manufacturer of 
this particular component part. It is evident replacements were made promptly 
by the contractor at no cost to the Government. 

There have been many instances in which prompt adjustment has been effected 
when the subject performance guaranty has been included in the contract and 
when the equipment offered has not complied with the specifications, or after the 
equipment has been in use for several months and has not properly performed 
the service required. The “conditions” printed on the U. S. Standard Form 33 
(Revised) provide for proper action to be taken in default or failure of the 
contractor to make delivery of the equipment, but do not provide for action to be 
taken subsequent to acceptance and payment in case the equipment which has 
been furnished fails adequately to perform the service for which the equipment 
was purchased. For this reason, it is considered when invitations are issued for 
expensive complicated equipment, such as four-wheel-drive trucks under 706, 
or six-wheel, four-rear-wheel-drive trucks under 701a, the Purchasing Officer may, 
and properly should include a required guaranty that the trucks furnished shall 
perform satisfactorily for a period of not less than one year or for an estimated 
mileage comparable to one year’s service. The performance guaranty to which 
protest has been made should be acceptable to all bidders because in order to 
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terminate minor controversies which arise and which are not covered by the 
guaranty contained in 716, the decision of the Secretary or his appointed repre- 
sentative should be final on all matters of fact. 


Though the guaranty required in all departmental standard specifications for 
trucks has been changed to comply with your Decision, request is made that your 
Decision be reconsidered in view of the important facts herein submitted. 

It is to be understood, of course, that it is not a duty or function of 
this office to draft the guaranty or other provisions which are to be 
included in specifications covering the purchases of equipment or sup- 
plies for the various departments of the Government. Such respon- 
sibility primarily is a function of the Federal Specification Board, 
Procurement Division, Treasury Department, and/or the particular 
administrative office making the purchase in the event an applicable 
Federal specification has not been formulated. The duty and respon- 
sibility of this office in that respect is to determine the question as to 
whether specifications which have been drafted by administrative 
departments are unduly restrictive of competition or otherwise unau- 
thorized—this question being one that goes to the legality of contracts 
and the uses of appropriated moneys. See 17 Comp. Gen. 554; 18 
Comp. Gen, 285, 579, and 19 Comp. Gen. 673. 

In the decision of May 81, 1941, supra, 20 Comp. Gen. 836, there was 
questioned by this office.a provision in invitation for bids No. 5809, 
dated January 26, 1940, which had been issued by your Department for 
the purchase of a truck, six wheel—four rear wheel drive—2,000 gallon 
oil tank body—rated gross vehicle weight 30,000 pounds, for the 
National Park Service, pursuant to which invitation contract No. 
T-1-P-12670 was entered into on April 22, 1940, with The Autocar 
Sales & Service Company for the purchase of said truck at a price of 
$5,620, less a trade-in allowance of $125, or a net price of $5,495. The 
questioned provision was contained in that part of the invitation for 
bids entitled “Special Bid Conditions” and provided, in pertinent 
part, as follows: 


The bidder guarantees that the machine or machines bid on will do the work 
required as set forth in “Service Requirements” without undue stress or delay 
and in a satisfactory manner, for a period of at least one year after date of 
acceptance of the machine or machines by the Government. Except as other- 
wise specifically provided in this contract, all disputes concerning questions of 
fact arising under this contract shall be decided by the contracting officer sub- 
ject to written appeal by the contractor within 30 days to the head of the de- 
partment concerned or his duly authorized representative, whose decision shall 
be final and conclusive upon the parties thereto. * * * 

7 * * * ~ + * 


Contractor will be required to post a bond equal to 100 of the amount of the 
contract as a guarantee that the equipment delivered under the contract will 
be in accordance with the specifications and will perform to the satisfaction 
of the Government for a period of one year from date of delivery. 

Said provision was questioned in the decision of May 31, 1941; supra, 
for the reason that the facts of record indicated that the inclusion of 


a guaranty provision of such an exacting nature was unauthorized 





DECISIONS OF THE COMPTROLLER GENERAL 1137 


as being contrary to that provided for in Federal specification No. 
KKK-T-716, the general guaranty provisions of which specification— 
although being designed primarily for the purchase of four wheel 
trucks—two rear wheel drive, of 1,000-pound payload capacity— 
were believed to have been intended to cover the purchase of trucks 
generally by the departments of the Government. The pertinent pro- 
visions of said specification 716 require that the successful bidder shall 
guarantee that the truck furnished will be suitable for the work to be 
performed, and will guarantee the truck against defective workman- 
ship and material for a period of 90 days, or for 4,000 miles of road 
travel, and against faulty design developing during a period of one 
year, or 8,000 miles of road travel. In connection therewith, it was 
stated in the decision of May 31, 1941, that there appeared to be no 
perceivable reason why the general guaranty provisions of specifica- 
tion No. 716 could not be used to meet every particular and essential 
need of the National Park Service in the purchase of trucks, or why 
such guaranty provisions should not be included in specifications 
covering the purchases of trucks to the exclusion of the more drastic 
and exacting guaranty requirement contained in the special bid con- 
ditions of invitation No. 5809, supra. 

Also, it was stated in the decision of May 31, 1941, that the guar- 
anty provision contained in the questioned invitation apparently 
served to limit and restrict competition and resulted in excess cost to 
the Government, as was evidenced by the fact that while circular let- 
ters were sent to 51 dealers, only three bids were received; and by the 
further fact that an otherwise acceptable low bid was rejected for the 
sole reason that said low bidder refused to subscribe to the guaranty 
provision contained in the special bid conditions of the invitation, 
resulting in an award to the highest bidder at an excess cost to the 
Government of approximately 12 percent. On that state of facts, 
you were informed that the special bid conditions should be elimi- 
nated from future invitations for bids covering the purchase of 
trucks for your Department. 

Upon reconsideration of the matter in the light of the facts now 
set forth in the Acting Secretary’s letter of April 13, supra, it appears 
doubtful, as is stated therein, whether it may be said that the general 
guaranty provisions of specification No. 716 were intended by the 
Federal Specification Board to apply to the purchase of trucks gen- 
erally by Government departments, regardless of the size or type of 
the truck. In other words, while the facts of record at the time of 
the decision of May 31, 1941, supra, justified the conclusion 
stated in said decision, namely, that the general guaranty provi- 
sions of specification No. 716 apparently were intended for applica- 
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tion in the purchase of all types of trucks, it now appears from the 
Acting Secretary’s letter of April 13 that such was not the intention 
of the Federal Specification Board, but that at the time specification 
No. 716 was drafted, it was intended by the Board to be applicable to 
the purchase of four wheel trucks, only—two rear wheel drive—with 
a 1,000-pound payload capacity. Accordingly, it may be concluded 
that in view of the evidence now of record the general guaranty pro- 
visions of specification No. 716 were not intended or required to be 
used in the purchase of the type of truck covered by invitation No. 
5809, swpra. Also, there appears to be no other Federal specification 
which applies directly to such type of truck. 

Therefore, this office will not object to the incorporation by your 
Department, in future invitations for the purchases of heavier and 
more expensive types of trucks and similar equipment, of a provision 
requiring bidders to guarantee the satisfactory performance of such 
equipment for a period of one year, or for the number of miles it is 
estimated that the equipment will travel during the period of a year, 
if it be determined by your Department that the use of such a provision 
is necessary to protect the interest of the United States and to insure 
that replacement of defective parts will be made promptly by con+ 
tractors; and provided that the inclusion of such a provision in invi- 
tations does not tend to restrict competition unduly or to increase un- 
necessarily the cost of the equipment to the Government. 

With respect to this latter objection, it now appears from the record, 
as is stated in the Acting Secretary’s letter of April 13, supra, that the 
International Harvester Company, whose low bid on invitation No. 
5809, swpra, was rejected, did not take exception to that part of the 
special guaranty provision, supra, requiring bidders to guarantee the 
satisfactory performance of the equipment for at least a year, but that 
the objection of said bidder was directed to the stipulation that the 
decision of the contracting officer, or, on appeal, the decision of the 
head of the department, was to be final and conclusive on all disputes 
concerning questions of fact. Furthermore, it now appears that said 
bidder apparently has agreed to abide by the terms of such provision 
as it did not take exception to a similar provision in a subsequent in- 
vitation for the purchase of equipment on which it was the successful 
bidder. Also, it does not appear that any other manufacturer of these 
heavier, more expensive and more complex type of trucks and similar 
equipment has taken exception either to the provision requiring them 
to guarantee the satisfactory performance of the equipment for a 
period of a year or to the provision stipulating that the determination 
of the contracting officer and/or the head of the department shall be 
final on disputes concerning questions of fact. And there is no evidence 
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of record definitely showing that in the past bidders have increased 
their prices beyond what they otherwise would be but for the inclusion 
of the guaranty provision in the special bid conditions. 

However, the provision in the special bid conditions requiring the 
successful bidder to post a bond equal to 100 percent of the amount of 
the contract as a guarantee that the equipment delivered will be in 
accordance with specifications and that it will perform to the satis- 
faction of the Government for a period of one year, would appear to 
increase unnecessarily the cost of equipment to the Government, since 
bidders undoubtedly include the cost of such performance bonds in 
their bid prices, and the manufacturers of the heavier type of trucks 
and other similar equipment purchased by your Department generally 
are reputable concerns which have been in business for a number of 
years, and presumably will replace any defective parts promptly, as 
is evidenced by the example cited in the Acting Secretary’s letter of 
April 13, supra. Accordingly, it ordinarily would not appear to be 
necessary to have bidders on this type of equipment furnish a per- 
formance bond, at least in the full amount of the contract price, unless 
your Department has reason to believe that the successful bidder may 
be other than a reputable manufacturer and that the protection of the 
Government’s interest would seem to require such a performance bond. 


(B-26801) 


RETIREMENT—DISTRICT OF COLUMBIA JUDGES 


The provisions of section 11 (a) of the act of April 1, 1942, establishing a 
retirement system for judges of The Municipal Court, The Municipal Court 
of Appeals and of the Juvenile Court of the District of Columbia, are 
not mandatory but merely grant said judges the privilege of electing to 
receive the benefits therein provided, and until such election is made, 
said judges are not “subject to another retirement system” so as to ex- 
clude them from the benefits of the Civil Service Retirement Act of 1930, 
as amended, to which they are otherwise entitled. 

If a judge of The Municipal Court, The Municipal Court of Appeals or of the 
Juvenile Court of the District of Columbia elects to accept the retire- 
ment benefits authorized for judges of such courts by section 11 (a) of 
the act of April 1, 1942, he will be regarded as having relinquished his 
right to retirement benefits under the Civil Service Retirement Act of 
1930, as amended—a claim for retirement deductions under the latter act 
to be regarded as such an election. 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, June 29, 1942: 


I have your letter of June 17, 1942, as follows: 


Section 8 of the Civil Service Retirement Act of May 29, 1930, as amended, 
provides in part: 

“This Act shall apply to all officers and employees in or under the execu- * 
tive, judicial, and legislative branches of the United States Government, and 
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to all officers and employees of the municipal government of the District of 
Columbia, except elective officers and heads of executive departments: 
Provided, That this Act shall not apply to any such officer or employee of the 
United States or of the municipal government of the District of Columbia 
subject to another retirement system for such officers and employees of such 
governments: * * 

The judges of the cana courts of the District of Columbia not already 
subject thereto were brought within the terms of the retirement act by the 
amendment of January 24, 1942, and deductions have been taken from their 
Salary for retirement purposes since that date. At least one of these judges 
has been contributing to the retirement fund for several years, having re- 
tained membership by reason of continuity with prior service under the retire- 
ment act. (10 Comp. Gen. 491; 34 Ops. Atty. Gen. 384). 

Section 11 (a), Public No. 512, 77th Congress, approved April 1, 1942, reads: 

“Any judge of The Municipal Court for the District of Columbia, any judge 
of The Municipal Court of Appeals for the District of Columbia, as established 
by this Act, or any judge of the Juvenile Court of the District of Columbia, 
may hereafter retire after having served as a judge of such court for a period 
or periods aggregating twenty years or more, whether continuously or not. Any 
judge who so retires shall receive annually in equal monthly installments, 
during the remainder of his life, a sum equal to such proportion of the salary 
received by such judge at the date of such retirement as the total of his 
aggregate years of service bears to the period of thirty years, the same to 
be paid in the same manner as the salary of such judge. In no event shall 
the sum received by any such judge hereunder be in excess of the salary of 
such judge at the date of such retirement. In computing the years of service 
under this section, service in either the Police Court of the District of Co- 
lumbia or the Municipal Court of the District of Columbia, or the Juvenile 
Court of the District of Columbia, as heretofore constituted, shall be included 
whether or not such service be continuous. The terms ‘retire’ and ‘retirement’ 
as used in this section shall mean and include retirement, resignation, or 
failure of snagyotntangat upon the expiration of the term of office of an incum- 
bent.” 

The commission has been informally advised that a number of the District 
of Columbia judges have discontinued their contributions to the Civil Service 
Retirement and Disability Fund and expect to submit claims for refund of 
retirement deductions previously made. Furthermore, we understand, in- 
formally, that some of those now under consideration for appointment as 
judges, as authorized by said act of April 1, 1942, have been under the civil 
service retirement system for a number of years past, and consequently, if 
appointed, they will transfer from their present positions in which they are 
now members of the retirement system, to their new positions as judges of 
said courts without break in service. 

The former Comptroller General in his decision of August 29, 1934 (14 
Comp. Gen. 174) held: 

“There are several retirement acts in force among personnel subject to the 
civil-service laws and regulations, such as the Civil Retirement Act, the 
Panama Canal Retirement Act, the Lighthouse Service Retirement Act, etc. 
No employee is subject to more than one retirement act at the same time. 
While the employees of the Railroad Retirement Board are subject to the 
civil-service laws and regulations, as the act of June 27, 1934, supra, specifi- 
cally subjects them to the retirement system therein established for railroad 
employees, they are not required to contribute to the civil service disability and 
retirement fund under the terms of the Civil Retirement Act.” 

This decision holds that employees of the Railroad Retirement Board who 
would otherwise have occupied a status under the civil service retirement 
law were removed from the operation of that law by the definite and specific 
terms of the act of June 27, 1934, which mandatorily placed them under the 
system set up for railroad employees. 

On the other hand, section 11 (a), supra, provides for a payment of benefits 
after completion of twenty years’ service as a judge, but has no provision 
for the vesting of interest in any benefit before the completion of twenty 
years of such service. Furthermore, the acceptance of such benefit appears 
entirely within the discretion of the judge. In the opinion of this Commis- 
sion, the retirement benefits provided by the act of April 1, 1942, not being 
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mandatory, does not constitute a “retirement system” within the meaning 
of the term as used in section 3 of the Civil Service Retirement Act until the 
particular judge has both rendered at least twenty years of service and has 
elected to receive the retirement benefit. Upon exercising such election after 
having rendered at least twenty years of service, the judge thereupon becomes 
subject to a “retirement system” thereby excluding himself from the operation 
of the Civil Service Retirement Act and becoming entitled to a refund of 
accumulated deductions. It will be observed, from the consideration of the 
provisions of said section 11 (a) of the act of April 1, 1942, that membership 
in a retirement system as such, is not therein provided, and that eventual 
retirement status is entirely contingent upon reappointment of the judges of 
said courts for a sufficient number of terms so as to aggregate twenty years 
of service. Hence, if a judge is not reappointed and does not have the re- 
quired twenty years of service, he will not attain retirement eligibility. 

Your decision as to whether any person serving as judge of one of the 
courts created by Public 512 would be excluded from the terms of the Civil 
Service Retirement Act in view of the provisions of section 11 (a) of the said 
Publie No. 512, is requested. 

In the event your answer is in the affirmative, may the judges now serving 
or any person who may be appointed as judge of these courts who is subject 
to the Civil Service Retirement Act elect to retain his civil service retirement 
status? 

As Public 512 becomes effective July 1, 1942, and appointments are presently 
being considered, an early decision will be appreciated. 

Section 3 of the Civil Service Retirement Act of May 29, 1930, as 
amended by the acts of January 24, 1942, Public Law 411, and March 
7, 1942, Public Law 490, 56 Stat. 143, 147, quoted in the first para- 
graph of your letter, specifically includes, among others, officers and 
employees in or under the “judicial” branch of the United States 
Government. Except to the extent that the proviso to said section of 
the statute may exclude them, the judges of the various courts here 
involved appear to fall within the term “judicial” officers and, there- 
fore, would come within the purview of the said Civil Service Re- 
tirement Act. The proviso excludes officers and employees of the ex- 
ecutive, judicial, and legislative branches of the United States Gov- 
ernment and of the municipal government of the District of Colum- 
bia who are subject to another retirement system. The words “sub- 
ject to,” as used in the statute, connote or entail an obligation on the 
part of the officers or employees required by the terms of another 
retirement system, that is, an obligation arising solely by reason of 
an appointment or employment status requiring them to comply with, 
and making them liable to, the terms, conditions, and limitations of 
the laws setting up another retirement system, such as, a requirement 
for regular deductions from their salaries, limiting active service to 
a certain age, for a particular period of service, and such like. 

Section 11 (a) of the act of April 1, 1942, Public Law 512, 56 Stat. 
197, quoted in the third paragraph of your letter, appears to create 
in respect of the judges serving under said act, a separate and dis- 
tinct retirement system (see feature numbered 8 in House Report No. 


1236, on H. R. 5784, which became the present law), but said section 
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does not make it obligatory or mandatory upon them to accept the 
retirement benefits therein provided. No conditions are imposed for 
retirement at any particular age or for length of service. The words 
“may hereafter retire” merely betoken a privilege or discretion to re- 
tire with an annuity after 20 or more years of service as a judge of 
one of the courts named in the law. 

In the decision of April 23, 1931, 10 Comp. Gen. 491, 492, it was 
stated, so far as here material : 


The provision in section 3 (d) of the civil retirement act, as amended by the 
act of May 29, 1930, 46 Stat. 471, including within the purview of the act “un- 
classified employes transferred from classified positions,” is identical with a 
provision in section 3 (d) in the earlier act of July 3, 1926, 44 Stat. 906. The 
intent of this provision was to give statutory approval to the prior opinions of 
the Attorney General and the decisions of the Comptroller General that re- 
tirement benefits were preserved to all employees under the Federal Government 
serving in positions not within the purview of the civil retirement act, if such 
service is continuous with prior service in positions within the purview of the 
civil retirement act. 34 Op. Atty. Gen. 192; id. 334; id. 515; 5 Comp. Gen. 
254; 6 id. 69; id. 118; id. 572; 7 id. 150; id. 246; 9 id. 69. Of course, this rule 
would not apply where the subsequent service is in a position under the Gov- 
ernment subject to a Federal retirement system other than that prescribed by 
the civil retirement act, such as that applicable to the military and naval ser- 
vices, the Foreign Service, the Lighthouse Service, policemen and firemen, Dis- 
trict of Columbia, school-teachers, District of Columbia, and Panama Canal 
Service after July 1, 1931 (see act of March 2, 1931, 46 Stat. 1471). [Italics 
supplied. ] 


See, also, 14 Comp. Gen. 123; id. 174; 18 id. 683, 685; 20 id. 509. 

The words “subject to” as used in the last sentence of the quoted 
portion of the decision of April 23, 1931, stating an exception to the 
general rule—the general rule and exception having been applied 
consistently in all decisions of this office in this matter—were used in 
the same sense as they are used in section 3 of the Civil Service Re- 
tirement Act, supra, and are for application in the same manner. In 
a decision of October 11, 1934, A~57221 (not printed), giving recon- 
sideration to the decision of August 29, 1934, 14 Comp. Gen. 174, a 
part of which latter decision is quoted in your letter, it was stated: 

The act of June 27, 1934, 48 Stat. 12, establishes a retirement system for 
railroad employees. Section 9 (a) of the act provides: 


“The members and employees of the Board shall be included as employees un- 
der this Act * * *.” 
This establishes for the Federal personnel of the Board the same retirement sys- 
tem as has been established by the act for railroad personnel, separate and dis- 
tinct from the retirement system established for certain classes of Federal per- 
sonnel by the Civil Retirement Act, or any other retirement system applicable to 
Federal personnel. The quoted provision from section 9 (a) of the statute is 
mandatory, leaving no option to the personnel of the Board to elect to receive 
retirement benefits under another Federal retirement system. 


In the light of the foregoing considerations the provisions of sec- 
tion 11 (a) of the act of April 1, 1942, would appear to be clearly 
distinguishable from the provisions of laws establishing other retire- 
ment systems heretofore considered in decisions of this office, in that 
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the act of April 1, 1942, grants a discretion or option in the judges to 
retire under its provisions, whereas all other retirement laws con- 
sidered make it mandatory by reason of an employment or appoint- 
ment status that retirement benefits be granted exclusively under the 
laws applicable to such status. 

It is my view that your first question is for answering in the nega- 
tive, and your second question, in the affirmative. Compare 18 
Comp. Gen. 955, 19 id. 352. 

The effect of such answers would be that unless and until a judge 
elects to accept the benefits of the retirement system established by 
section 11 (a) of the act of April 1, 1942, he may be regarded as sub- 
ject to the provisions of the retirement act of May 29, 1930, as 
amended. If a judge elects to accept the retirement benefits of the 
act of April 1, 1942, he will be regarded as having relinquished his 
right to retirement benefits under the Civil Service Retirement Act 
of 1930, as amended, a claim for refund of retirement deductions 
under said latter act to be accepted as an election to accept the bene- 
fits of the retirement system established by section 11 (a) of the act 
of April 1, 1942. 


(B-25525) 


PAY—ADDITIONAL—SEA DUTY—COMMISSIONED OFFICERS OF PUBLIC 
HEALTH SERVICE ASSIGNED TO COAST GUARD 


Under Executive Order No. 8988, commissioned officers of the Public Health 
Service who are detailed on Coast Guard vessels constitute while on such 
assignments a part of the naval forces of the United States, and such officers 
while so detailed are entitled to the increased pay authorized for sea duty by 
section 18 of the act of March 7, 1942, under similar conditions of service 
and subject to the same limitations as apply to medical officers of the Army 
and commissioned officers of the naval forces. 

A commissioned officer of the Public Health Service who was detailed to the 
Coast Guard and ordered to proceed to Puerto Rico to report for duty 
aboard a Coast Guard vessel is entitled to the increased pay authorized for 
commissioned officers for sea and foreign shore duty by section 18 of the 
act of March 7, 1942, only from the date of reporting on board the assigned 
vessel to the date of detachment therefrom. 


Assistant Comptroller General Elliott to R. L. Harlow, United States Public 
Health Service, June 30, 1942: 


There has been considered your letter of April 17, 1942, with en- 
closures, as follows: 






























There has been presented to the undersigned for certification the enclosed 
voucher in favor of Assistant Surgeon Lloyd 8. Rolufs, a commissioned officer of 
the Public Health Service, covering ea permet increase in base pay for the 
period January 1, 1942, to March 26, 1 The claim of Dr. Rolufs is based 
on Section 18 of Public Law 490—77th Congress, approved March 7, 1942. Dur- 
ing the period covered by his claim he received base pay at the rate of $2,000 
per annum. 

The records of the Public Health Service show that Assistant Surgeon Rolufs, 
pursuant to competent orders, left Miami, Florida, January 1, 1942, and arrived 
4703850™—42——74 


1144 DECISIONS OF THE COMPTROLLER GENERAL 


in San Juan, Puerto Rico, on January 3, 1942, for the purpose of assuming duty 
on board the Coast Guard Cutter Unalga. Because the Unalga was at sea, he 
did not report on board until January 6, 1942. He was detached from the 
Unalga on March 24, 1942, under orders to report to Washington, D. C., for duty. 
On the same day, by telegram from Miami, Florida, he reported his arrival in 
the United States, and requested seven days’ leave en route to his new post of 
duty, which was granted. He reported for duty at Washington, D. C. on April 
2, 1942. 

Since Dr. Rolufs’ claim includes ten percent increase in pay for reporting for 
duty with the Coast Guard beyond the continental limits of the United States, 
and travel time which would have ensued had he proceeded direct to his new 
station in the United States, your decision is requested as to the extent to which 
travel time is for consideration. 

It would seem that Executive Order 8988 of December 23, 1942, and the Act of 
July 9, 1917 (42 U. 8. C., 20), may have some bearing on the question. 


Section 18 of Public Law 490, approved March 7, 1942, 56 Stat. 
148, provides: 


Sec. 18. Hereafter the base pay of any enlisted man, warrant officer, or nurse 
(female) in the military or naval forces of the United States shall be increased 
by 20 per centum and the base pay of any commissioned officer in such forces 
shall be increased by 10 per centum for any period of service while on sea 
duty, or duty in any place beyond the continental limits of the United States 
or in Alaska, which increases in pay shall be in addition to pay and allow- 
ances as now authorized: Provided, That the per centum increases herein 
authorized shall be included in computing increases in pay for aviation and 
submarine duty: Provided further, That this section shall be effective from 
December 7, 1941, and shall cease to be in effect twelve months after the 
termination of the present war is proclaimed by the President. 


Executive Order No. 8988, promulgated December 23, 1941, pur- 
suant to section 4 of the act of July 1, 1902, 32 Stat. 713, as amended, 
42 U.S. C. 8, provides: 


Wuenrgas by Executive Order No. 8929 of November 1, 1941, the Coast Guard 
is now operating as a part of the Navy, subject to the orders of the Secretary 
of the Navy; and 

Wuenreas commissioned officers of the Public Health Service are now serving 
on Coast Guard vessels and with other Coast Guard units pursuant to orders 
issued under competent authority: 

Now, THeEREFoRE, by virtue of the authority vested in me by the statutory 
provisions above set out, I hereby direct that commissioned officers of the 
Public Health Service detailed for duty on Coast Guard vessels and with other 
Coast Guard units shall continue on such details until relieved by competent 
authority, and that such officers, including those ordered to such duty as 
replacements or in addition to present complements, while engaged upon such 
assignments shall constitute a part of the naval forces of the United States, 
subject to the orders of the Secretary of the Navy. 


When assigned to duty which constitutes them as a part of the 
naval forces of the United States, commissioned officers of the Public 
Health Service are entitled to 10 percent increase in their base pay 
for any period of service while on sea duty, authorized by section 
18 of the act of March 7, 1942, under similar conditions of service 
and subject to the same limitations as are applicable to medical 
officers of the Army and commissioned officers of the naval forces 
of the United States. See in this connection, also, as to their 
assimilation to the pay and allowance of medical officers of the 
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Army, the first part of section 9 of the act of April 9, 1930, 46 Stat. 
151, 42 U.S. C. (Supp.) 37. 

In a decision to the Secretary of War, B-25847, dated May 25, 
1942, 21 Comp. Gen. 1050, there were considered and answered several 
questions involving service conditions which entitled Army personnel 
to the increases provided under section 18 of the act of March 7, 1942, 
and with respect to question 1 of the submission it was stated : 

On the basis of the decisions under the act of June 30, 1902, 32 Stat. 512, 
applicable to the Army and the act of May 13, 1908, 35 Stat. 128, as amended, 
applicable to the Navy, it was held in effect in decision B-—24335, dated April 
17, 1942, 21 Comp. Gen. 932, that the increase under section 18 of the act of March 
7, 1942, for sea duty is payable from the date of reporting aboard the vessel to 
which assigned, and for foreign service from the date of departure from the United 
States under an assignment to foreign service. On the assumption that the persons 
referred to are, as stated in the question, assigned to duty on board Army 
Mine Planters, harbor boats or supply ships and not ordered thereon for travel 
incident to “duty in any place beyond the continental limits of the United 
States or in Alaska” they would not be entitled to the increases for foreign 
service, mere travel beyond the continental limits of the United States without 
an assignment to duty thereat not constituting foreign service. See 11 Comp. 

**s * 


Under the orders of December 27, 1941, Assistant Surgeon Lloyd 
S. Rolufs was directed to report to the Commanding Officer of the 
United States Coast Guard Cutter Unalga for duty. It is indicated 
that pursuant thereto the officer arrived at San Juan, Puerto Rico, 
January 3, 1942; reported for duty on board January 6, 1942, being 
unable to report sooner as the Unalga was at sea, and pursuant to 
orders of the Surgeon General, dated March 12, 1942, was relieved 
from duty on board the Unalga, March 24, 1942, and following seven 
days’ leave of absence reported to the States Relations Division, 
Washington, D. C., for duty. 

Under the decision of May 25, 1942, referred to, the officer is 
entitled to sea duty pay from date of reporting on board the Unalga, 
January 6, 1942, to date of detachment therefrom, March 24, 1942. 
Accordingly, upon adjustment of the voucher he may be paid the 
increase in base pay authorized by section 18 of the act of March 7, 
1942, for sea duty during that period. The voucher is returned 
herewith. 


(B-26241) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—EMPLOYEES 
ENGAGED ON COOPERATIVE PROJECTS 


Geological Survey employees who are engaged on projects pursuant to cooper- 
ative agreements with States and municipalities, the effect of which agreec- 
ments is to reserve to the State or municipality supervisory control as to 
the fixing of salaries, are not “occupying permanent positions within the 
scope of the compensation schedules” fixed by the Classification Act within 
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the meaning of the within-grade salary-advancement statute of August 1, 
1941, so as to entitle them as a matter of right to within-grade salary 
advancements under the statute. 


Comptroller General Warren to the Secretary of the Interior, June 30, 1942: 
There has been considered your letter of May 22, 1942, as follows: 


Your opinion is requested as to the proper procedure to be followed by the 
Geological Survey of this Department in effecting payment of the within-grade 
salary advancements authorized and required to be made by the Act of August 
1, 1941 (Public Law 200, 77th Congress), in the following circumstances. 

Because the “Third Supplemental National Defense Appropriation Act, 1942,” 
carrying funds needed for payment of the salary increases provided by the 
Act of August 1, 1941, was not approved until December 17, 1941, actual pay- 
ment of the promotions, effective October 1, 1941, could not be made before 
January 31, 1942. During the period October 1, 1941, to January 31, 1942 a 
number of employees whose promotions were retroactive to October 1, 1941 
were engaged on various classes of work carried on in cooperation with the 
States and municipalities, and in some instances were paid for a part or all 
of that period directly by the cooperating States and municipalities. Payment 
of increases in compensation is being withheld from those employees for the 
period or periods during which they were paid at the earlier rates on State 
pay rolls, pending a ruling that payment of the increases from Federal funds 
is proper. 

There would be no question in this Department as to the propriety of paying 
from Federal funds the salary increases legally due the employees involved 
except for the action taken by the Audit Division of the General Accounting 
Office in the audit of G. F. Allen’s voucher No. 1,864,585, symbol No. 106-100, 

id June 6, 1939. In that case an employee who had been reallocated from 

900 to $3,200 per annum, effective April 19, 1989, had been paid on a State 
pay roll for the period April 16 to 30, 1989, at the rate of $2,900, and sub- 
sequently had been paid the difference on a Federal pay roll. The Audit 
Division ruled that, inasmuch as the State had apparently agreed to pay the 
salary of the employee for the period April 16 to 80, 1939, there appeared to be 
no authority for charging the increase in pay to Federal funds. 

As the ruling of the Audit Division appears to have been made without 
a full understanding of the facts in that case, and in order that there may 
be before the General Accounting Office information that will be of value in 
reaching an opinion on the question presented herein, it is deemed desirable 
to review briefly the method by which the cooperative work of the Geological 
Survey is conducted in so far as financing is concerned. 

Each cooperative undertaking is based upon an agreement between the Geo- 
logical Survey and the cooperating agency whereby each party agrees to con- 
tribute specified sums toward the cost of the work. The agreement provides 
that expensés of the work may be paid by either party in conformity with 
the laws and regulations respectively governing each party, but that in so 
far as may be mutually agreeable all expenses are to be paid in the first in- 
stance by the Geological Survey with appropriate reimbursement thereafter 
by the cooperating agency (as recommended by the Comptroller General in a 
letter to the Secretary of the Interior dated September 15, 1925, A-11196). 
The essential feature is that, after final adjustments and reimbursements have 
been made, the contributions of the two parties shall accord with the agreement. 

As these cooperative agreements do not provide that either party is to assume 
the entire cost of any item or type of expense, and as payment by the Geological 
Survey would be in accordance with the procedure recommended by the General 
Accounting Office in 1925, there would appear to be no legal prohibition against 
the payment from Federal funds of salary increases to employees in 
such cooperative undertakings under the provisions of the Act of August 1, 
1941, supra. In this connection your attention is invited to a decision of your 
office, dated August 16, 1932, concerning the application of the Heonomy Act 
(Act of June 80, 1932, 47 Stat. 413), wherein it was held that, inasmuch as 
the amounts contributed by the States toward cooperative work performed 
by the Geological Survey were not segregated for the compensation of any 
particular employee, such cooperative employees, paid tly from Federal 
funds and partly from State funds, were not excepted from the application 
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of the provisions of that act requiring a reduction in compensation to effect 
savings, for a certain period of time, in Government expenditures coming out 
of the Treasury. 12 Comp. Gen. 250. See also 12 Comp. Gen. 312. 

The present problem involves a similar question regarding payment of the 
compensation of the same type of Federal cooperative employees, the only 
difference being that in the cases cited, a decrease in compensation, as the 
result of Federal legislative action, was involved, whereas, in the present 
case, an increase in compensation, as the result of similar action, is involved. 

Inasmuch as salary increases for a number of cooperative employees are 
being withheld pending clarification of this question, an early decision in the 
matter will be appreciated, 


In a decision of July 26, 1936, 16 Comp. Gen. 49, 51, it was held: 


The memoranda accompanying your letter indicate that many positions are 
State controlled in whole or in part. Obviously these may not be brought within 
the terms of the Classification Act. If the cooperative agreement under which 
the agent is operating reserves to the State or other non-Federal agency or 
organization any supervisory control, either as to duties or as to salaries, the 
Government cannot apply the principles of classification under the Federal 
statute which requires the fixing of salaries on the basis of duties performed. 


See, also, 15 Comp. Gen. 852; compare 17 id. 362. 


If, as stated in your letter, the cooperative agreements pursuant 
to which the involved employees are employed and paid, provide “that 
expenses of the work may be paid by either party in conformity with 
the laws and regulations respectively governing each party” (quoting 
from your letter), there has been reserved to the State by such agree- 
ments supervisory control—at least, as to the fixing of salaries. It 
would appear, therefore, that the provisions of the Classification Act, 
as amended, reasonably cannot be applied to the involved cooperative 
employees and, accordingly, they may not be regarded as “occupying 
permanent positions within the scope of the compensation schedules 
fixed by this act” (quoting from sec. 7 of the Classification Act, as 
amended by sec. 2 of the act of August 1, 1941, 55 Stat. 613) and, by 
virtue of their status, they are not entitled to within-grade salary 
advancements as a matter of right under that statute. Compare the 
provisions of section 4 of the act of November 26, 1940, 54 Stat. 1214, 
1215. 

You are advised, therefore, that on the basis of the facts presented, 
there would be no authority to pay to the involved employees retro- 
actively effective increases in compensation covering the period 
October 1, 1941, to January 31, 1942, under the terms of the act of 
August 1, 1941, supra. 

There is no purpose or intent in this decision to pass upon the 
legality of increases in compensation made to these employees, appar- 
ently effective February 1, 1942, which may or may not have been 
properly made in accordance with the terms of the cooperative 
agreements and the applicable laws and regulations, independently 
of the within-grade salary advancement plan provided in the act of 
August 1, 1941. 
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(B-26704) 


POSTAL EMPLOYEES—JURY SERVICE IN STATE COURTS—CREDITING 
OF JURY FEES TO COMPENSATION 


The requirement in section 3 of the act of June 29, 1940, that jury fees received 
by a Federal employee from a State court “be credited against the amount 
of compensation payable by the United States,” is applicable to jury fees 
received by a postal employee who performed jury service in a State court 
during a “lay-off” period, during which he received regular compensation, and 
who, in view of the State law, was not otherwise reimbursed for expenditures 
from personal funds for transportation and subsistence en route to answer 
the jury summons. 


Comptroller General Warren to the Postmaster General, June 30, 1942: 


Ihave your letter of June 12, 1942, as follows: 


This Department has received a letter of protest from a railway postal clerk 
who was called to perform jury service in a state court at Sherman, Texas, 
during a lay-off period. In rendering such service it was necessary for him 
to travel from Denison to Sherman, Texas, as a result of which he incurred 
transportation and subsistence costs. He received $3 a day for jury service, 
and this amount was deducted from his salary under the provisions of Section 
46 of the Postal Laws and Regulations. ; 

Since it appears that the State of Texas does not pay transportation and sub- 
sistence costs in addition to per diem compensation for jury service in state 
courts, the action of the Department in setting off the amount of per diem 
compensation received by the clerk against his salary (in accordance with prior 
decisions of your office) has had the result of penalizing this clerk by requiring 
him to expend money for transportation and subsistence out of his own pocket. 

In view of the protest received your decision is requested whether the rule 
with respect to the set-off of per diem compensation against salary may not be 
modified to the extent of compensating this clerk in the amount of his actual 
expenditures. 


In a letter dated March 10, 1941, one of the questions presented 
was as follows: 


* * * A decision is also requested whether employees of the Postal Serv- 
ice who are summoned for jury duty in a State court and who are required to 
leave their domicile and travel to some other city where the court is being 
held, may retain the whole or part of their jury fee, if not otherwise reimbursed 
by the court, to cover their actual and necessary expenses incident to such jury 
service. 


With reference to said question the decision of March 24, 1941, 
20 Comp. Gen. 550-551, held as follows: 


The act of June 29, 1940, 54 Stat. 689, does not constitute any authority for 
payment of traveling expenses or any other allowance to a Federal employee 
incident to his service as a juryman in either a Federal or a State court. * * * 


* * * * * * * 


The traveling expenses of employees of the Post Office Department incident to 
service as jurors in a State court would not be payable by the Post Office De- 
partment. It is assumed that in such cases the expenses would be paid by the 
State. Referring to the concluding sentence of your letter, section 3 of the act 
of June 29, 1940, clearly requires that the jury fees received from a State court 
“shall be credited against the amount of compensation payable by the United 
States.” See 20 Comp. Gen. 279. Compare 20 id. 209. Accordingly, the question 
in the concluding sentence of your letter is answered in the negative. 


The act of June 29, 1940, 54 Stat. 689, does not permit of a con- 
clusion different from that stated in the quoted decision based on the 
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fact that the employee was called to jury service by a State court dur- 
ing a lay-off period (during which he received regular compensa- 
tion—B-19454, dated August 27, 1941) or on the fact the employee 
protests the necessity of expending personal funds for transportation 
and subsistence expenses en route to answer a jury summons from a 
State court under the laws of which State no reimbursement of such 
expenses is authorized. There is no obligation upon the United States 
Government in that regard simply because the juror may be an em- 
ployee of the Government. If not paid by a State court, an employee 
of the Government should regard such expenses as an expenditure 
incident to his duty asa citizen. Accordingly, the question presented 
is answered in the negative. 
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STANDARD FORM NO. 1036-REVISED—‘‘STATEMENT AND CERTIFICATE 
OF AWARD”’ 


(General Regulations No. 51—Supplement No. 8] 


: June 1, 1942. 

General Regulations No. 51, as amended by Supplement No. 6 thereto dated 
August 20, 1930, 10 Comp. Gen. 571, prescribes that Standard Form No. 1036- 
Revised, Statement and Certificate of Award, ‘‘will be used to support ALL agree- 
ments, both formal contracts and less formal ments of whatever character, 
involving the expenditure or receipt of public funds, except public utility con- 
tracts, and must be attached to and accompany the agreement to the General 
Accounting Office.” 

Due to the present emergency, Standard Form No. 1036-Revised need not be 
used in connection with any agreement or contract entered into under authority 
of a Federal statute, and/or Executive order issued in conformity with a Federal 
statute, which dispenses with the requirements of section 3709 of the Revised 
Statutes; provided, however, that the notation “Negotiated Contract,” initialed 
by the officer negotiating the contract, shall appear immediately under or in close 
pronieelty to the contract symbol and number on the first or cover sheet of the 
contract. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


SUPPLEMENTAL GOVERNMENT SALARY TABLES 
[General Regulations No. 54—Supplement No. 10] 


Aveust 6, 1941. 
1. In accordance with Public Law No. 200, Seventy-seventh Congress, ap- 
roved August 1, 1941, 55 Stat. 613, amending the Classification Act approved 
arch 4, 1923, as amended, and in accordance with the Civil Service Retirement 
Act approved June 3, 1926, as amended, the following tables showing basic 
salaries, 3% percent retirement deductions, and basic salaries less 3% percent 
retirement deductions are published as additions to Government Salary Tables, 
1936, issued February 26, 1936, for the information and guidance of disbursing 
officers and others concerned: 


Supplement to Government Salary Tables 


Amounts to be paid for complete 
thly pay periods 
Monthly |-— 
salary 


3% percent 
Basic salary) retirement |Net amount 
deduction 





$562. 50 $281. 25 $9. 85 $271. 40 
604. 16 302. 08 10. 58 291. 50 
687. 50 343. 75 12. 04 331. 71 
729. 16 364. 58 12.77 351. 81 





2. Detailed tables for each of the basic salaries listed above are attached hereto. 
{Omitted for purposes of this publication.] 
Linpsay C, WARREN 
Comptroller General of the United States. 
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GOVERNMENT SALARY TABLES—5 PERCENT RETIREMENT 
DEDUCTIONS 


{General Regulations No. 544—Supplement No. 11) 


FEBRUARY 2, 1942. 

1. Government Salary Tables, edition of 1936, and supplement thereto are 
hereby revised, and as revised are ee for use where applicable for determin- 
ing amounts payable to officers and employees receiving salaries on an annual, 
monthly, per diem, or hourly basis. 

2. The salary tables prescribed herein show the basic salary in accordance with 
the provisions of the Classification Act approved March 4, 1923 (as amended) ; 
5 percent deductions effective on and after July 1, 1942, in accordance with the 
amendment to the Civil Service Retirement Act approved January 24, 1942, 56 
Stat. 16; and the 95 percent net salaries to be paid after deducting the 5 percent 
for retirement. 

Upon receipt of these regulations, each department, independent establish- 
ment, and agency is requested to make requisition at once for the number of copies 
thereof which it is estimated will be required to meet its needs. In so doing it is 
understood and agreed by the said departments, independent establishments, and 
agencies that they thereby consent to the plan of combining all requisitions 
submitted and printing the total thereof as one edition, and that they thereby 
authorize the Public Printer to prorate the cost of printing and to render bill 
against each department, independent establishment, and agency for its pro- 
portionate share on the basis of the number of copies ordered by it. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


STATEMENT OF TRAVEL BY MOTOR VEHICLE ON MILEAGE BASIS 


[General Regulations No. 8—Supplement No. 2| 


Avuaust 27, 1941. 
The act of February 14, 1931, 46 Stat. 1103, provides: 


“That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the Presi- 
dent, not to exceed 3 cents per mile for the use of his own motorcycle or 
7 cents per mile for the use of his own automobile for such transportation, 
whenever such mode of travel has been previously authorized and payment 
on such mileage basis is more economical and advantageous to the United 
States. This Act shall take effect July 1, 1931, and all laws or parts of laws 
ace ney modified or repealed to the extent same may be in conflict here- 
wit 


The amendatory acts of March 3, 1933, 47 Stat. 1516, and April 25, 1940, 54 
Stat. 167, make no material change in the language quoted other than to stipulate 
a reduction for mileage allowance from 3 cents to 2 cents per mile for use of motor- 
cycle and from 7 cents to 5 cents per mile for use of automobile (act of March 3, 
1933); and to change the words “his own” to “privately owned’’ (act of April 
25, 1940). 

In order to facilitate action in the audit of travel vouchers and claims presented, 
and to provide means for determining the propriety of such claims under the 
statutes cited, with particular reference to the words “‘privately owned”’ (act of 
April 25, 1940) as distinguished from the words “his own” (act of February 14, 
1931), Standard Form 1012e-Revised, Statement of Travel by Motor Vehicle, 
approved March 14, 1939, is hereby further revised by inserting, immediately 
following the line for recording the ‘‘Total,’”’ an additional line for use in reporting 
amount(s) to be deducted which are not borne by the claimant or which are 
recovered or may be recovered from others by the claimant incident to official 
travel, thus permitting the determination and stating of the net claim for official 
travel on a mileage basis in lieu of actual operating expenses for such “privately 
owned” conveyance. Provision has also been made for showing whether travel 
was performed alone or in company with others. Accordingly, the certificate 
appearing on the form for execution by the traveler has been extended to provide 
proper certification for which commutation is claimed, as follows: 
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“I further certify that I actually incurred or paid (except as otherwise 
explained) the actual operating expenses of the motor vehicle indicated, for 
which commutation is claimed on a mileage basis, and that I have not re- 
coated any part of such expenses in any manner whatsoever, except as shown 
above. 

“In the performance of the above mileage I traveled ____--_----_---- 
(Insert “alone” if applicable) 
(or) in company with (*) who has paid, or will pay, 
the a of the ‘deduction shown above, or will claim reimbursement 
therefor 


Where reimbursement is claimed by an employee engaged in necessary travel 
on Official business in settlement of payment(s) made by him as a passenger to 
cover a portion of the operating expenses of a privately owned motor vehicle, for 
which commutation on a mileage basis has been or will be claimed by the owner 
or employee who had custody of the vehicle, the passenger-claimant requesting 
such reimbursement will also be required to state on Standard Form No. 1012e- 
Revised the name of the owner or custodian and, if a Government employee, the 
activity in which such person is employed. 

To establish procedure to conform with the statutes, supra, paragraph 1 of 
section II and paragraph 1 of section IV of General Regulations No. 88, dated 
July 19, 1937, 17 Comp. Gen. 1135, are hereby revised as follows: 


“1. The standard forms 1012-Revised and 1012a-Revised will be used for 
vouchering claims for duly authorized and/or approved allowances for per 
diem in lieu of subsistence expenses; for mileage for use of privately owned 
motor vehicles (automobile or motorcycle) as shown on Standard Form 
1012e-Revised (see section IV, paragraph 1, infra); for expenses incurred in 
connection with use of privately owned motor vehicle on an actual-expense 
basis, as distinguished from a mileage basis, when use thereof is authorized; and 
for reimbursement of expenses properly incurred and paid on account of, and 
incident to, the performance of official business by a Government officer or 
employee in travel status while away from his official headquarters. In 
those cases where there is insufficient space on forms 1012-Revised and 1012a- 
Revised for itemizing reimbursable expenditures, continuation sheets, stand- 
ard forms 1012b-Revised and 1012c-Revised will be used.” 

“1, When the use of a privately owned motor vehicle and the rate per 
mile have been previously authorized by the head of the department or 
establishment, or by an official thereof to whom such authority has been 
properly delegated, standard form of Statement of Travel by Motor Vehicle 
(1012e-Revised) will be used by the traveler as a supporting subvoucher to 
Standard Form No. 1012-Revised for stating the detail of travel accomplished 
by use of a motor vehicle on a mileage basis. The statement will show clearly 
the ownership of the motor vehicle and the data as indicated by the columnar 
headings. he total amount of mileage less deductions, if any, shown on 
Form 1012e-Revised will be carried as one item to Standard Form 1012- 
Revised, under ‘Character of Expenditure.’ (See par. 12 (a), Standardized 
Government Travel Regulations.)”’ 


Until such time as the new form herein prescribed is available for use, 
travelers on ee business using a privately owned motor vehicle on a mileage 
basis shall place the above-quoted additional certificate on their “Statement of 
Travel by Motor Vehicle” as close as possible to the certification now printed on 
the old forms, and make appropriate deduction, where necessary, in the manner 
afforded by the form. 

A specimen of the revised form showing the changes herein prescribed is attached 
hereto. 

On the present payment voucher, Standard Form No. 1012-Revised, Voucher 
for Per Diem and/or Reimbursement of E xpenses Incident to Official Travel, and 
No. 1012a-Revised, memorandum copy, the word “‘personally”’ in the first line of 
the statement of account should, where necessary, be changed to “privately.” 
This office will request the Public Printer to change the said forms accordingly at 
the next printing. 

Linpsay C. WARREN, 
Comptroller General of the United States, 


caf insert nam nsert names of all others with whom travel was accomplished, designating as such any Government 
yees traveling on official business, and by what office employed. 
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Standard Form 1012e-Rev. STATEMENT OF TRAVEL BY MOTOR VEHICLE Subvoucher No........... 
Form approved b 
Comptroller eral, U.8., 
ev. Aug. 27 141 
(Gen. Reg. No. 88, Supp. No. 2) 


(Department or Establishment) (Bureau or office) 
Statement of official travel accomplished by 
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I hereby certify that the travel indicated above was accomplished in the per- 
formance of official duties pursuant to the travel authority referred to on the 
voucher to which this statement is attached; that the information given is correct; 
and that, except as otherwise indicated above, no part of the travel for which 
compensation is claimed was performed within the corporate limits of my official 
station or post of duty. 

I further certify that I actually incurred or paid (except as otherwise explained) 
the actual operating expenses of the motor vehicle indicated, for which commuta- 
tion is claimed on a mileage basis, and that I have not recovered any part of such 
expenses in any manner whatsoever, except as shown above. 


In the performance of the above mileage I traveled 


(Insert “‘alone’’ if applicable) 


ee re ag ase manasa aedbemnin mae enaene = 
who has paid, or will pay, the amount of the deduction shown above or will claim 
reimbursement therefor. 


(Signature of traveler) 


RESPONSIBILITIES OF DISBURSING AND CERTIFYING OFFICERS; 
AUTHORITY TO CERTIFY PAYMENT VOUCHERS; NOTICES OF EXCEP- 
TIONS AND REPLIES THERETO; COLLECTIONS ON ACCOUNT OF 
ILLEGAL OR IMPROPER DISBURSEMENTS 


[General Regulations No. 93-Revised] 
Marcu 14, 1942. 
REsPONSIBILITY OF DisBURSING OFFICERS 


1. The act “To fix the responsibilities of disbursing and certifying officers, 
and for other purposes”, approved December 29, 1941, 55 Stat. 875, effective 
April 1, 1942, provides that disbursing officers under the executive branch of the 
Government shall— 


(a) disburse moneys only apen and in strict accordance with, vouchers 
duly certified by the head of the department, establishment, or agency con- 
cerned, or by an officer or employee thereof duly authorized in writing by 
such head to certify such vouchers; 

(b) make such examination of vouchers as may be necessary to ascertain 
whether they are in proper form, duly certified and approved, and correctly 
computed on the basis of the facts certified; and 

(eo) be held accountable accordingly. 


RESPONSIBILITY OF CERTIFYING OFFICERS 


2. Section 2 of the above-mentioned act provides that the officer or employee 
certifying a voucher shall— 


(a) be held responsible for the existence and correctness of the facts 
recited in the certificate or otherwise stated on the voucher or its supporting 
papers and for the legality of the proposed payment under the appropriation 
or fund involved; - 

(b) be required to give bond to the United States, with good and sufficient 
surety approved by the Secretary of the Treasury, in such amount as may 
be determined by the head of the department, agency, or establishment 
concerned, pursuant to standards p: bed by the Secretary of the Treasury, 
and under such conditions as may be prescribed by the Secretary of the 
Treasury; and 

(c) be held accountable for and required to make good to the United 
States the amount of any illegal, improper, or incorrect payment resultin 
from any false, inaccurate, or misleading certificate made by him, as wel 
as for any payment prohibited by law or which did not represent a legal 
obligation under the appropriation or fund involved. 


(*) Insert names of all others with whom travel was accomplished designating as such any Government 
employees traveling on official business, and by what office employed. 
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3. In order to carry out the provisions of such act insofar as they relate to the 
functions and duties of the General Accounting Office, the procedures prescribed 


in General Regulations No. 93 dated March 1, 1940, 19 Comp. Gen. 1048, and 
General Regulations No. 63 and a No. 1 thereto, dated April 7, 1927, 
and November 24, 1928, respectively, 6 Comp. Gen. 893; 8 id. 689, are hereby 
rescinded as of the close of business March 31, 1942, and in lieu thereof the pro- 
cedure hereinafter provided is prescribed, effective April 1, 1942, for use by all 
departments, establishments, and agencies for which disbursements are made by 
a disbursing officer under the executive branch of the Federal Government except 
as otherwise herein provided and except as provided in section 4 of such act as 
follows: 


“Nothing contained herein shall apply to the disbursing functions under 
the jurisdiction of the War Department, the Navy Department (including 
the \lertne Corps), and the Panama Canal, except those pertaining to de- 
partmental salaries and expenses in the District of Columbia.” 


AvutHority To CertiFy Payment VovucHERS 


4. (a) Disbursing officers in the executive branch of the Government (except 
as provided in section 4 of the act) will disburse moneys only upon vouchers 
certified by the head of a department, establishment, or agency, or by an officer 
or employee thereof duly authorized by such head, in writing, to certify payment 
vouchers and then only after receipt by them of authorizations of certif ying officers 
and employees and notice of approval of the required bonds of such certifying 
officers by the Secretary of the Treasury. The official authorization issued by 
the respective heads of departments, establishments, agencies, etc., should show 
for each person designated to perform the specified certifying duties, the name of 
the certifying officer; the department, establishment, or agency; the class of 
vouchers authorized to be certified; the bureau or office; the location of the dis- 
bursing office where payment is to be made; and the amount of bond fixed in 
each case. The form of official authorization may be substantially the same as 
in Treasury Department Circular No. 680, dated February 16, 1942. 

(b) In the case of those departments, establishments, or agencies submitting 
vouchers to the Division of Disbursement, Treasury Department for payment, 
the original official authorization or an authenticated copy thereof and two 
accomplished signature cards shall be transmitted to the General Accounting 
Office by the Chief Disbursing Officer in accordance with the procedure outlined 
in section 6 (b) and (d), Treasury Department Circular No. 680, dated February 
16, 1942. 

(c) In all other cases the original official authorization or an authenticated 
copy thereof, together with two accomplished signature cards of each certifying 
officer or employee listed thereon, shall be transmitted to the General Accounting 
Office, Washington, D. C. Those relating to the Post Office Department or the 
Postal Service shall be addressed to the Postal Accounts Division, and those 
relating to all other establishments shall be addressed to the Audit Division. 
There shall also be transmitted to the appropriate disbursing officer the original 
official authorization or an authenticated copy thereof accompanied by three 
aapepienes signature cards. 

(d) The bond data required on the reverse of the signature cards shall not be 
inserted or the cards forwarded to the disbursing officer or the General Accounting 
Office by the administrative agency until after receipt of notice of approval of 
the surety from the Section of Surety Bonds, Treasury Department, provided 
for in section 5, Treasury Department Circular No. 680, dated February 16, 1942. 
The post-office address of the authorized certifying officer shall also be shown on 
the reverse of the signature card and each wie officer shall keep the General 
Accounting Office and the appropriate disbursing officer advised as to any change 
in such address. 

(e) The signature cards uired by this section shall be executed on Treasury 
Department Form No. 1686-Revised. 

5. Authorizations issued to certifying officers will be deemed to be in effect 
until terminated, revoked, or amended. In the event of the termination, revoca- 
tion, or amendment of the authorization of a certifying officer due to separation 
from the service or otherwise, the General Accounting Office and the appropriate 
disbursing officer shall be promptly notified, using for such purpose a form sub- 
stantially the same as the official authorization, signed by the head of the depart- 
ment, establishment, or agency, and indicating the effective date of the termina- 
tion, revocation, or amendment. 
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6. In certifying payment vouchers, and in all official matters relating thereto, 
the title “Authorized Certifying Officer” shall be used. The office title of the 
certifying officer or employee may also be used, if administratively desired. 
The certifying officer’s name will be typed or printed below his signature -on 
payment vouchers and on all official correspondence relating to his duties as 
certifying officer. The date of certification of each voucher must be shown in 
the certificate. 


Notices or Exceptions aND Repiies THERETO 


7. For purposes of uniformity in the procedure for notifying accountable and 
certifying officers and others of exceptions taken in the audit of accounts, and in 
order that replies to exceptions may be promptly made to the General Accounting 
Office for excepted items which can be satisfactorily explained or for which col- 
lection and deposit can be made, and thus reduce the number of excepted items 
outstanding at the time of settlement, the following form and procedure are 
prescribed: 


STANDARD FORM 1100-REVISED, ‘‘NOTICE OF EXCEPTION” AND “REPLY TO 
EXCEPTION” 


When an exception is taken by the General Accounting Office involving the lia- 
bility of either a certifying or disbursing officer, the reasons therefor shall be stated 
on the prescribed form and distributed as follows: 


Involving Certifying Officers 


Original and two copies will be forwarded to the Certifying Officer; 

One copy will be transmitted to the appropriate Disbursing Officer; 

One copy will be transmitted to the administrative office concerned; and 
Two copies will be retained in the General Accounting Office. 


Involving Disbursing Officers 


Original and three copies will be forwarded to the disbursing officer; 

One copy will be transmitted to the administrative office concerned; and 

Two copies will be retained in the General Accounting Office. 

8. Exceptions taken in the administrative examination of accounts, which are 
brought to the attention of and which involve questions the General Accounting 
Office would otherwise state as exceptions, shall be stated by the General Account- 
ing Office on Form 1100-Revised and shall be treated in the same manner as 
exceptions originating in the General Accounting Office, except that the words 
“Administrative Exception” shall be inserted on the form following the statement 
of the reasons for the exception. (See also General Regulations 50, Supplement 1, 
13 Comp. Gen. 491.) , 

9. The reply to an exception will be stated in the space provided on Form 
1100-Revised. The original after being administratively verified will be signed 
by the responsible (disbursing or certifying) officer and returned promptly to the 
Gabel Accounting Office. 


CoLLECTIONS ON ACCOUNT OF SUSPENSIONS AND DISALLOWANCES 


10. All collections made on account of exceptions issued to certifying or dis- 
bursing officers shall be reported to the General Accounting Office, using for such 
purpose Form 1100-Revised, on which shall be stated, with respect to the item 
listed thereon, a reference to the Schedule of Collections, Standard Form 1044- 
Revised, or to the Schedule of Voucher Deductions, Standard Form 1096, on which 
the item will be taken up and accounted for in the accounts of the disbursing 
officer. Standard Form 1043, heretofore used for reporting collections of sus- 
pended or disallowed items shall no longer be used. If a collection is made on 
account of an excepted item in the accounts of a disbursing officer other than the 
disbursing officer whose name is indicated in the heading of Form 1100-Revised, 
the name of such other officer or agent shall be indicated. 

11. Upon receipt by the General Accounting Office of advices of collections on 
Form 1100-Revised, the excepted items for which collections are indicated will 
be adjusted to the extent of the amounts reported as collected, and the reported 
collections will be su uently verified with the applicable schedules of collec- 
tions, Form 1044-Re , or the schedules of voucher deductions, Form 1096, 
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when received in the disbursing officers’ accounts. Items reported on Form 
1100-Revised, which cannot be identified with the items on Forms 1044-Revised 
or 1096 will be restored as outstanding. When scheduling collections of oreryted 
items on Form 1044-Revised, references to the vouchers involved should be 
indicated on the schedules. 

12. The provisions of these General tions relating to the preparation 
and distribution of notices of exception s not apply to exceptions stated 
against disbursing officers of the Post Office Department and Postal Service and 
the present procedure respecting such notices of exception shall be continued. 
However, the provisions of these General Regulations s apply to the accounts 
of the Post ce Department and Postal Service in all other respects. 


Linpsay C. WaRREN, 
Comptroller General of the United States. 


PROCEDURE FOR PROMULGATION OF GENERAL ACCOUNTING OFFICE 
INSTRUCTIONS FOR OBSERVANCE OF THE VARIOUS DEPARTMENTS, 
ESTABLISHMENTS, AND AGENCIES OF THE FEDERAL GOVERNMENT 


[General Regulations No. 95) 


June 1, 1942. 
(Relating to office procedure and not of general information.) 


OFFICIAL AND PERSONAL TELEPHONE CALLS, AND USE OF TOLL 
CREDIT CARDS 


[A-13067, A-51644} 
Aveust 21, 1941. 


To the Heads of Departments and Independent Establishments and Others Concerned: 

There has been brought to the attention of this office the use by officials and 
employees of the Federal Government of toll credit cards issued by the Bell Tele- 
phone System. While such cards are issued primarily for the purpose of identifi- 
cation of those to whom issued in order that they may more readily make official 
telephone calls while absent from Washington and for charging the cost thereof to 
the department or establishment for which they are traveling, thus eliminating 
the necessity of immediate payment of cash for every call, numerous instances 
have been reported wherein personal calls have been made which were charged to 
the official account. A few cases have been reported wherein difficulty has been 
experienced in collecting for such personal calls, it being stated that the use of toll 
credit cards causes confusion and uncertainty as to the correctness of charges and 
results in payment of charges for official toll calls without proper certification and 
support. Other cases have been noted wherein employees, before being issued 
toll credit cards, have made long distance calls paying the charges in cash, reim- 
bursement for which was claimed on their monthly expense accounts, and there- 
after, upon being issued such cards, have made between the same places, the 
charges for which in many instances have amounted to two and three times the 
cost of similar calls for which they previously paid cash. It is thus apparent that 
the cost of such calls may be greatly fecnenael by reason of the availability of the 
uncontrolled credit service. 

While it is a that in certain instances, due to the far-reaching activi- 
ties of the Federal Government, the unofficial use by Government officers and 
employees, or by private individuals, of facilities owned by public or private cor- 
porations, firms, or individuals and subscribed for and/or used under written or 
implied agreement by the United States for which the Government is responsible, 
in cases of emergency is necessary, there seems to have been an increase in the 
use of such facilities for unofficial purposes within the several years not only 
in the field but in the various offices in Washington. It is suggested that appro- 
priate action be taken by the various administrative officials to curtail the un- 
Official use of such facilities. 

Where the facilities are used for personal calls, regulations have been prescribed 
covering the form of evidence required, the collection of the charges from the 
individuals, and the payment thereof to the companies concerned. (Supplement 
No. 2 to General Regulations No. 40 dated November 28, 1930, and General 
eet No. 79 dated August 2, 1934, 10 Comp. Gen. 570; 14 id. 935.) 

number of official long-distance telephone calls made by officials and 
employees traveling in the field has been consistently increasing and it is believed 
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that much of the business transacted by such calls can be made by telegraph or 
air mail at a far less cost and with satisfactory results. It is suggested that the 
matter be given consideration with a view to reducing the number of unnecessary 
long-distance calls made between points being traveled by officials and employees 
or their Washington offices. 

Paragraphs Nos, 1 and 69 of the Standardized Government Travel Regulations, 
as amended, issued March 7, 1941, are as follows: 


“Funds for traveling expenses.—Employees traveling on official business 
will provide themselves with sufficient funds for all current expenses, and are 
expected to exercise the same care in incurring expenses that a prudent per- 
son would exercise if traveling on personal business.’ 

“Long-distance calls —Charges for long-distance telephone calls on official 
business will be allowed, provided a statement is furnished showing the name 
of the party with whom communication was held, the points between which 
service was rendered, the date, time occupied, the amount paid on each call, 
and that the calls were on official business. When the public interest so 
requires the name of the party and the points between which the service was 
rendered need not be stated in the Pe account, but may be stated in 
confidence to the administrative official.” 


If officials and employees in the field find it necessary to make long-distance 
telephone calls to their office in Washington or elsewhere (reimbursement for 
which should ordinarily be claimed on their expense vouchers) and find themselves 
without sufficient funds to pay for same, the telephone company should be re- 
quested to reverse the charges, in which cases they would be billed to the official 
account of the activity. Such procedure will permit the administrative officer 
to ey certify the voucher of the telephone company whereas in the use of 
credit cards numerous vouchers containing toll calls are certified as being correct 
without evidence at hand showing that such toll calls were official business. 

Accordingly, as there appears to be no adequate reason why officials or employ- 
ees should make official telephone calls on toll credit cards it is requested that 
action be taken by the heads of the departments and establishments concerned to 
direct discontinuance of the use thereof. 

Linpsay C. WarREN, 
Comptroller General of the United States. 


PRINTING AND BINDING REQUISITIONS SEEKING TO OBLIGATE 
EXPIRING CURRENT APPROPRIATIONS 


{[A-44006] 
SerremBer 3, 1941. 


To the Heads of Departments, Independent Establishmenis, Agencies, and Others 
Concerned: 


It has come to the attention of this office that many requisitions for printing 
and binding have been prepared and transmitted to the Government Printing 
Office during the latter part of each fiscal year manifestly for the sole purpose of 
obligating an expiring current appropriation, as such services could not possibl 
have been obtained in time, nor were they of a character, to supply the eal 
of the fiscal year in which the requisitions were issued. 

In a number of cases such requisitions have borne notations to the effect that 
manuscript and illustrations will follow, and requests have frequently been made 
by the requisitioning offices, simultaneously with the submission of requisitions 
or immediately thereafter, for the return of documents which were transmitted 
with the requisitions in order that they could be further edited or revised. In 
such instances it is not generally possible for the Government Printing Office 
to estimate the cost of the job to be performed or to begin work thereon, and the 
only objective accomplished by presenting requisitions under such circumstances 
is the improper obligation of a current fiscal year appropriation. 

In this connection attention is directed to the provisions of section 3690, 
Revised Statutes (U. 8. C. 31:712), as follows: 


“Except as otherwise provided by law, all balances of appropriations 
contained in the annual appropriation bilis and made specifically for the 
service of any fiscal year, and remaining unexpended at the expiration of 
such fiscal year, shall only be applied to the payment of expenses poy 
incurred during that year, or to the fulfillment of contracts properly made 
within that year; and balances not needed for such purposes s be carried 
to the surplus fund. This section, however, shall not apply to appropria- 
tions known as permanent or indefinite appropriations.” 


470850"—42-——-75 
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Section 80 of the act approved January 12, 1895, 28 Stat. 621 (U. 8. C. 44:115) 
provides that— 


“No document or report to be illustrated or accompanied by maps shall 
be printed by the Public Printer until the illustrations or maps designed 
therefor shall be ready for publication; and no order for public printing 
shall be acted upon by the Public Printer after the expiration of one year, 
unless the entire copy and illustrations for the work shall have been furnished 
within that period.” 


The general rule for lawfully obligating a fiscal year appropriation is that 
the supplies or services are intended to serve a bona fide need of the fiscal year in 
which the need arises or to replace stock used in such fiscal year. A requisition 
improperly issued will not obligate the appropriation current at the time the 
requisition is issued, and ordinarily where a requisition is issued during one fiscal 
year and the services are not performed or required until the succeeding fiscal 
year the appropriation current at the time the services are rendered is properly 
chargeable with the cost. 

To avoid the withholding of credit for expenditures in disbursing officers’ 
accounts due to the improper administrative designation of the fisca] year appro- 
priation to be charged, it is incumbent upon all officials and employees concerned 
to take appropriate action in accordance with the foregoing. 


R. N. Exuiorr, 
Acting Comptroller General of the United States. 


CONTRACT SYMBOLS—DEFENSE AID 


[A-51601] 
JuNE 3, 1942, 
To Heads of Departments and Independent Establishments, and Others Concerned: 
In view of the fact that defense aid expenditures are now being made from 
many regular appropriations instead of the exclusive lend-lease appropriations, 
the use of the symbol ‘““DA-” on defense aid contracts, as prescribed in circular 
letter issued by this office April 4, 1941, A-51601, 20 Comp. Gen. 945, may be 
discontinued and all future defense aid contracts placed under the regular series 
of contract numbers. However, should it be determined by any department or 
agency that such symbol] is serving a useful administrative purpose, no objection 
to the continued use thereof will be interposed by this office. 


Linvsay C, WARREN. 
Comptroller General of the United States. 


CERTIFICATE BY CONTRACTORS AND VENDORS IN SUPPORT OF 
INVOICES OR PUBLIC VOUCHERS FOR PURCHASES AND SERVICES 
OTHER THAN PERSONAL, STANDARD FORM NO. 1034-REVISED 
(GENERAL REGULATIONS NO. 51 AND SUPPLEMENTS THERETO AND 
CIRCULAR LETTERS OF APRIL 2 AND JUNE 2, 1938) 


[A-51607, A-49009] 
Avucust 15, 1941. 


To the Heads of Departments, Independent Establishments, and Others Concerned: 


1. In the interest of uniformity and simplicity in the preparation of vouchers 
and invoices, the vendor’s general certificate now appearing on Standard Form 
No. 1034-Revised has been amended to read as follows: 


“T certify that the above bill is correct and just; that payment therefor 
has not been received; that all statutory requirements as to American produc- 
tion and labor standards, and all conditions of purchase applicable to the 
transactions have been complied with; and that State or local sales taxes are 
not included in the amounts billed.” 


2. All certificates heretofore approved and authorized in circular letters of April 
2 and June 2, 1938, are hereby revoked and the certificate above will be used in 
place of all others now required on Standard Form No. 1034-Revised or on a 
vendor’s bill of sale or invoice. 

3. As all vendors dealing with the Government are charged with knowledge of 
all laws or regulations and of ae in contracts, agreements, etc., the use of 
aes certificate (quoted above) on the vendor’s invoice or payment voucher 
will be acceptable. 
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4. On future reprints of Standard Form No. 1034-Revised the Public Printer 
has been requested to revise the vendor’s certificate to conform to the certificate 
as set forth above. The Public Printer has also been authorized to completely 
earnest the present supply of the voucher form prior to the issuance of the new 
orms. 

5. To avoid unnecessary delay and confusion in the payment of vouchers other- 
wise properl egenee. it appears desirable that until such time as vendors and 
contractors have had ample opportunity to become acquainted with the above- 
prescribed certificate the various Government agencies and this office accept 
certifications that have heretofore been approved. However, if desired, the above 
certificate may be printed, stamped, typed, or written on the present supply of 
voucher forms on hand. 

6. The prescribed certificate may be printed, stamped, typed, or written on 
vendor’s bill of sale or invoice and must be signed (in original only) by the vendor 
or its duly authorized representative. 

7. Under no conditions should the certificate on Government vouchers or on 
invoice forms to be attached to such vouchers be signed in blank or at any time 
prior to the submission of the voucher or invoice but only after delivery or per- 
formance by the claimant. To do so may result in the submission of a false claim 
against the Government for which the person signing the certificate may be held 
liable under the law. ‘ 

8. Requests by the Federal Government for bids and the purchase orders issuing 
subsequent thereto should specify the applicable laws with which the prospective 
successful bidders will be required to comply. However, care must be exercised 
not to include citation to any law which is not applicable as such citation may 
tend to result in higher bids. 

Linpsay C. WaRREN, 
Comptroller General of the United States. 


CERTIFICATE BY CONTRACTORS AND SUBCONTRACTORS IN SUPPORT 
OF INVOICES OR PUBLIC VOUCHERS UNDER ‘‘COST-PLUS-A-FIXED- 
FEE’’ CONTRACTS 

[A-51607, A-49009] 
February 9, 1942. 

To the Heads of Departments, Independent Estab’ishments, and Others Concerned: 

1. Circular letter of this office dated August 15. 1941, 21 Comp. Gen. 1160, ew 
scribed that the following general certificate be used by contractors and vendors 


in support of invoices or public vouchers covering purchases and services other 
than personal: 


“T certify that the above bill is correct and just; that payment therefor 
has not been received; that all statutory requirements as to American 
production and labor standards, and all conditions of purchase applicable 
to the transactions have been complied with; and that State or local sales 
taxes are not included in the amounts billed.” 


2. In view of recent decisions of the Supreme Court of the United States, 
wherein it was held that cost-plus-a-fixed-fee contractors, contracting with the 
United States, were not entitled to exemption from State taxation as agents of 
the United States, the following procedure is hereby prescribed for the certification 
of invoices and vouchers of contractors and their subcontractors under contract 
with the United States on a cost-plus-a-fixed fee basis: 


(a) The general certificate prescribed August 15, 1941, and quoted in 
paragraph 1 above, will be used on ‘‘cost-plus-a-fixed-fee” contractors’ and 
subcontractors’ invoices and vouchers covering material or equipment which 
is exempt from taxation by the laws of States or ordinances of municipalities 
in which the material or equipment was procured. He 

(b) For “cost-plus-a-fixed-fee” contractors’ and subcontractors’ invoices 
or vouchers covering transactions in States or municipalities which do not 
exempt the United States from taxation, the general certificate quoted in 
paragraph | will be used with the deletion, or noninclusion, of the statement 
“that State or local sales taxes are not included in the amounts billed.’ 


Linpsay C. WARREN, 
Comptroller General of the United States. * 
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CERTIFICATION BY VENDORS AND CONTRACTORS OF MAXIMUM 
PRICES ON INVOICES OR PUBLIC VOUCHERS FOR PURCHASES AND 
SERVICES OTHER THAN PERSONAL, STANDARD FORM NO. 1034- 
REVISED 

[A-51607, A-49000] 
Jung 3, 1942. 


To the Heads of Departments, Independent Establishments, and Others Concerned: 

1. Circular letters of this office, dated August 15, 1941, and February 9, 1942, 
21 Comp. Gen. 1160; 1161 prescribed that the following certificate be used in lieu of 
all others by vendors and contractors in support of invoices or public vouchers 
covering purchases and services other than personal: 


“T certify that the above bill is correct and just; that payment therefor 
has not been received; that all statutory requirements as to American produc- 
tion and labor standards, and all conditions of purchase applicable to the 
transactions have been complied with; and that State or local sales taxes are 
not included in the amounts billed.” 


2. It is the view of this office that the words “‘the above bill is correct and just” 
and “all conditions of purchase applicable to the transactions have been complied 
with” constitute a proper and sufficient warranty by the vendors and contractors 
that the fae billed are correctly within the applicable price ceilings established 
by the ce of Price Administration and do not exceed the maximum prices 
where such are involved. Accordingly, no additional certificate or statement by 
the vendors and contractors with respect to maximum prices should be required 
in support of invoices or public vouchers covering purchases or services other than 
personal, since such additional certificates or statements would not furnish any 
conclusive evidence as to compliance with current regulations on ceiling prices. 

3. It must be understood, however, that authorized certifying officers are not 
relieved of the responsibility to ascertain to their satisfaction that the prices billed 
are not in excess of maximum prices established in accordance with applicable 
price regulations and yee thereto issued by the Office of Price Administra- 
tion and available to all concerned. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL ACCOUNTING OFFICE BULLETIN NO. 1, MODIFIED AND 
AMENDED 


[B-13930} 


To the Heads of All Departments and Establishments: 


Pursuant to the provisions of section 309 of the Budget and Accounting Act, 
approved June 10, 1921, 42 Stat. 25, there was ereveribed by the Comptroller 

neral of the United States Bulletin No. 1 containing a “Classification of Objects 
of Expenditure” for use in the several departments and establishments of the 
Government of the United States for the purpose of obtaining uniformity in 
administrative copmarielen and fund accounting and in the analysis of govern- 
mental expenditures for the information of the President, the Congress, and such 
agencies of the Government as are required to deal with governmental expendi- 
tures. 

In Regulation No. 1, dated June 28, 1941, relating to ee ee and 
reports on status of appropriations, under Executive er No. 8512 of August 
13, 1940, the Acting Secretary of the Treasury and the Director of the Bureau of 
the Budget hav~ prescribed a ‘‘Classification of Obligations According to Objects,” 
which is to be utilized in submitting estimates to the Bureau of the Budget and 
in reporting data under Executive ler No. 8512 whenever analyses by objects 
are required. 

Accordingly, the Classification of Objects of Expenditure, as set forth in General 
Accoun Office Bulletin No. 1 hereinabove herved to, will be discontinued 
concurrent Ly with the adoption of the ‘Classification of Obligations According 
to Objects,” as set forth in Part V of the said Regulation No. 1, for classifying 
expenditures in support of estimates and other budgetary reports and in allotting 


‘oe | 
ever ble, the oe should maintain their records so that the 
data req by the Bureau of the Budget may be obtained directly therefrom. 


Jury 10, 1941. 


However, in those instances where the information cannot be taken directly 
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from the allotment (ledger) accounts, then the source of postings to such accounts, 
should be so segrega as to furnish the required data. For example, on the 
documents from which are posted obligations incurred for personal services, 
rental contracts, travel orders, etc., which are required to be recorded to the 
allotment accounts for the full period for which the allotments are made, there 
can be readily shown the segregation of the amounts for each month. 

Since the term “encumbrances,” heretofore used in appropriation accounting, 
has been interpreted by some of the Federal agencies as permitting (or inviting) 
the inclusion of reservations for special purposes, functions, or projects to be sub- 

uently undertaken, it is deemed necessary to substitute therefor the term 
“obligations” which is more generally understood as being those transactions for 
which the appropriations (allotments) are definitely committed by the action of 
an administrative officer in the employment of persons, the directing of travel, the 
transportation of things, the entering into rental and service contracts, the issuance 
of purchase orders, etc. It is believed that much confusion will be avoided if the 
term “obligations” is used exclusively with the allotment accounts. As the 
obligations accrue they would, of course, become “‘liabilities’’ or “expenditures” 
in the proprietary group of accounts. Accordingly, the Public Printer has been 
requested in letter of even date to revise the applicable columnar headings of the 
several standard forms of allotment ledgers, copies, and registers on the next 
reprints to “Obligations Incurred’ and ‘‘Unobligated Balance of Allotment.” 
The present supply of such forms with corrections made thereon by pen, rubber 
stamp, or otherwise, should be exhausted before requisitioning the revised forms. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


NOTICE OF BANKRUPTCY PROCEEDINGS OF DEBTORS OF THE 
UNITED STATES 


[B-21514, B-23585, B-23686) 
Apri 27, 1942. 


To the Heads of Departments, Independent Establishments, and Other Government 
Agencies: 


Section 57 (a) of the Bankruptcy Act, as amended, 52 Stat. 867 (11 U.S. C. A. 
93 (n)), provides: 


ee as otherwise provided in this title, all claims provable under this 
title, including all claims of the United States and of any State or subdivision 
thereof, shall be proved and filed in the manner provided in this section. 
Claims which are not filed within six months after the first date set for the first 
meeting of creditors shall not be allowed: Provided, however, That the court 
may, upon application before the expiration of such period and for cause 
shown, grant a reasonable fixed extension of time for the filing of claims by the 
United States * * *.” [Italics supplied.] 


With respect to debtors of the United States of record in the General Account” 
ing Office, it has been noticed that in some instances certain .administrative offices 
of the Government, after receipt of notice of pending bankruptcy proceedings of 
such debtors, have delayed transmittal of that information to the General Ac- 
counting Office to such an extent as to preclude the preparation and filing of 
proofs of claims in the pecosedings within the six months’ period provided in the 
above-cited statute. his has operated to deprive the Government of its rights 
in the matter with the resultant loss to the United States of considerable amounts 
of money which otherwise might have been recovered. 

With a view to reducing such losses to the minimum, it is requested that, 
immediately upon receipt of notice of bankruptcy proceedings of a debtor of the 
United States, the General Accounting Office be advised thereof in order that 
appropriate steps may be taken to protect the Government’s interests. In the 
event the claim of the United States against the bankrupt has not been referred 
here for collection, the usual report with respect thereto should be forwarded 
poomary to this office for the necessary development, etc. Should the status of 
the claim be such as to preclude a determination of the exact amount due, the 
notice of bankruptcy proceedings should be accompanied by a preliminary report 
sufficient to permit of an approximation of the amount of the indebtedness in 
order that there may be prepared a contingent proof of claim for filing in the 
proceedings, or that such representations may be made to the court to secure an 
extension of time for filing a proof of claim therein. 

Linpsary C. WARREN, 
Comptroller General of the United States. 














INDEX DIGEST 


ABSENCES: 
See Leaves of Absence; Pay, absences. 


ACCOUNTS: 


Appropriation accounts. See Appropria- 
tions, accounts. 

Definition of—word “accounts,” as used in 
sec. 236, R. S., as amended, providing 
that ‘“‘ * * * all accounts in which the 
Government of the United States is con- 
cerned, either as debtor or creditor, shall 
be settled and adjusted” in G. A. O., 
NORIO IIE, crticcnntincadhtnepeniecitnss- 


ADMINISTRATIVE OFFICE OF U. 8S, 
COURTS: 


Status as executive agency—neither Admin- 
istrative Office of U. S. Courts nor courts 
for which it serves as administrative 
agency are in executive branch of Govern- 


Statutory requirements as to purchases: 
Advertising for bids requirements of sec. 
3709, R. 8., are applicable to all purchas- 
es in excess of $50—the appiicable statu- 
tory open-market purchase limitation— 
made under appropriations for any 
courts for which Administrative Office 
of U. 8. Courts serves as administrative 


Since neither Administrative Office of 
U. 8. Courts nor courts for which it 
serves as administrative agency are in 
executive branch of Govt. General 
Supply Schedule contracts have no 
mandatory application to their respec- 
tive requirements for supplies, but such 
supplies should be so obtained in interest 
of economy and good administration, 
provided contractors will accept orders 


ADVERTISING: 


Bids. See Bids. 
Certificate re method or absence of—Gen. 

Reg. 51, Supp. 8, June 1, 1942..........--- 

Invitation for bids. See Contracts, specifica- 
tions. 
Necessity or non-necessity: 

Administrative Office of U. 8. Courts pur- 
chases—advertising for bids require- 
ments of sec. 3709, R. 8., are applicable to 
all purchases in excess of $50—the appli- 
cable statutory open-market purchase 
limitation—made under appropriations 
for any courts for which Administrative 
Office of U. 8. Courts serves as adminis- 
CERIO RIG i pnpminnicnmoabintinn 

General national conditions as affecting— 
while strict compliance with advertising- 
for-bids requirements of sec. 3709, R. 8., 
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Necessity or non-necessity—Continued. 
may occasion certain difficulties under 
present national conditions, such condi- 
tions in themselves do not serve to abro- 
gate statute, nor to authorize either ad- 
ministrative or accounting officers of 
Govt. to dispense with its requirements 
in their discretion __ = 

Open-market purchase matters. See Pur- 
chases, open-market. 

Sales—in disposing by outright sale—as 
distinguished from exchange—of old 
supplies, materials, etc., interest of 
Govt. requires that competitive bids be 
COG ce ae oo ace asec st ee aes 

Transportation services—scope of statute 
removing advertising requirement— 
the removal—by the proviso to sec. 321 
(a) of Transportation Act of 1940—of the 
advertising for bids requirement “in 
connection with the procurement of 
transportation services when the services 
required can be procured from ahy com- 
mon carrier lawfully operating in the 
territory where such services are to be 
performed” is applicable not only with 
respect to common carriers lawfully 
operating in the U. S. and contiguous 
territory, but also with respect to those 
operating in the territory of any country 
under the laws of such country, or on the 
ROBO Se ih ieerets ang helrikd oan : 

Purpose of statutory advertising require 

ments—sec. 3709, R. 8., contemplates that 

all qualified persons shall be entitled to 
compete for Govt. business upon equal 

basis, and that there be secured to U. 8. 

benefits which flow from free and open 

competition, but such would not result if, 
after advertising fur bids, Govt. should 
enter into negotiations with one or more 
bidders with view of awarding contracts on 
basis differing either from advertisement 
for proposals or from submitted competi- 

CIN hoy cell. ecotirinn sukiieai ntrveta-<- 

Specifications. See Contracts, specifications. 

Sufficiency of—general supply schedule pur- 

chases—when purchases are made under 

General Supply Schedule contracts by an 

agency not legally required to so purchase, 

such purchases will be accepted by this of- 
fice as sufficient compliance with advertis- 

ing for bids requirements of sec. 3709, R. 8 


AFFIDAVITS: 


Dependency: 

Incompetency of dependent—where as- 
serted that mother is mentally incompe- 
tent to make affidavit required in con- 
nection with claim for rental and sub- 
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AFFIDAVITS—Continued. 
Dependency—Continued. 
sistence allowances, that fact must be 
established either by medical testimony 
in form of affidavits or production of 
certified copy of court record showing 
her incompetence; there must be fur- 
nished affidavits of others having know]- 
edge of mother’s affairs showing all in- 
formation that would be contained in the 
mother’s affidavit; and affidavit of per- 
son or certificate of officer of institution 
having care of the mother showing 
amount remitted monthly by officer, 
and amount necessary, for her support... 
Time for filing—war conditions—where, 
during present war, unusual conditions 
prevent Army officers serving overseas 
from submitting each six months affi- 
davits of dependent mothers required 
by Gen. Reg. 57 in support of claims for 
increased allowances on account of de- 
pendent mothers, affidavits may be sub- 
mitted within two years from date of 
filing the last, but if officer returns to 
U. 8. within two-year period, affidavit 
should accompany first pay and allow- 
ance voucher after arrival, or if his moth- 
er’s dependency status changes during 
period through remarriage, etc, he 
should immediately notify disbursing 
officer involved to discontinue pay- 
ments effective from date of cessation of 







AGENTS: 


Government: 
Status of cost-plus contractors: 

War Dept. cost-plus-a-fixed-fee contrac- 
tors should be regarded as acting 
directly in behalf of Federal Govt. in 
sending telegrams pertaining to the 
contract work, and, therefore, pay- 
ment for such telegrams should be 
made at Govt. rates, whether the cost 
of the telegrams is paid to contractor 
by way of reimbursement or whether 
it is paid directly to telegraph company 
in accordance with right reserved in 

While amendment of cost-plus-e-fixed- 
fee contract to designate contractor as 
Government’s agent for transmission 
of telegrams would constitute evidence 
of intention of parties and is not objec- 
tionable, such designation would not 
be controlling upon question of agency 
since such question is for determina- 
tion largely upon basis of actions of 


ALASKA: 


Alaska “C” Fund—availability for fees of 
attorneys representing defendants in mili- 
tary service—neither the Alaska “C” Fund 
nor any other appropriated moneys are 
available for payment of compensation to 
attorneys who are appointed pursuant to 
Soldiers and Sailors Civil Relief Act of 1940 


1044 


682 


INDEX DIGEST 


Page | ALASKA—Continued. 


to represent in court proceedings defend- 
ants who are in the military service 


ALIENS: 


Army deserters’ status as—while Army de- 
serter loses some rights and privileges or- 
dinarily enjoyed by U. 8. citizens, he does 
not become an alien, within ordinary mean- 
ing of word, solely because of desertion _. . 

Employment: 

Filipinos: 

Payments after ascertainment of ineligi- 
ble employment—if Navy Dept. has 
employed Filipinos ineligible for em- 
ployment because of alien employment 
restrictions, payment to such persons 
from funds appropriated under the 
Second Deficiency Appro. Act, 1941, 
of salary either for actual services per- 
formed or for accrued annual leave is 


Restriction scope—Filipinos legally in 
armed forces of U. 8. on July 3, 1941, 
date of Second Deficiency Appro. Act, 
1941, and subsequently discharged for 
reasons other than under terms of act 
of Aug. 19, 1937, as amended, or other 
similar statute, disqualifying aliens for 
military service, are not within the 
alien employment restrictions of the 
said deficiency appropriation act and, 
therefore, may now be employed under 
the Navy Dept. and paid from funds 
appropriated under that act, provided 
the funds are otherwise available_.... 

Interpretation of “in the service of the 

United States’—service in the armed 

forces of the U. 8. is within the meaning 

of the phrase “‘in the service of the United 

States” appearing in alien employment 

restrictions in the various statutes...... 

Service in military, etc., forces. See Aliens, 
service in military, etc., forces. 

Service in military, etc., forces—restriction 
applicability to persons losing U. 8. citizen- 
ship by desertion—prohibition in Military 
Appro. Act of 1942 against use of funds ap- 
propriated thereby for payments to “any 
person, civil or military, not a citizen of 
the United States’”’ does not bar payment 
of pay and allowances to native-born or 
naturalized citizens of U. 8. who, 
after losing their U. 8. nationality under 
sec, 401, act, Oct. 14, 1940, by reason of con- 
viction of war-time desertion from the 
Army, have been reenlisted or restored 


ALLOWANCES: 


See, also, allowances by name, such as, 
Quarters, quarters allowance; Quarters, rental 
allowance; Subsistence Allowance; Travel 
Allowance. 

Admiral’s personal money allowance—recall 
to active duty—naval officer retired with 
rank and pay of rear admiral (upper half) 
while temporarily holding rank of admiral 
during his service as Chief of Naval Opera- 
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ALLOW ANCES—Continued. Page | APPOINTMENTS—Continued. Page 
tions and drawing pay of rear admiral Acceptance—Continued. 


(upper half) plus a personal money allow- 
ance as provided by law for rear admirals 
temporarily serving as admiral or as Chief 
of Naval Operations, who is subsequently 
commissioned an admiral on the retired list 
under authority of act, June 22, 1938, is not 
entitled to said personal money allowance 
upon recall to active duty 

Enlistment allowance. See Gratuities, en- 
listment allowance. 

Regular Army Reserve enlistment and lump- 
sum allowance. See Gratuities, enlistment 
allowance. 

Saved pay and allowance matters. See Pay, 
Promotions, temporary, saved pay and 
allowances; Pay, saved pay and allowance 
matters. 


ANNUAL LEAVE: 
See Leaves of Absence, annual. 
ANTI-TRUST LAWS: 


Enforcement—jurisdiction—since G. A. O. 
is not directly concerned with enfurce- 
ment of anti-trust laws, any question aris- 
ing with regard thereto primarily would 
be for consideration by Justice Dept. 

Violations—bidders. See Bidders, combina- 
tions, anti-trust law violations. 

APPOINTMENTS: 

Acceptance: 

By conduct: 

To constitute acceptance of appointment 
or commission by conduct, there must 
be an appointment or commission of 
which appointee has knowledge; there 
must be performance of duty pursuant 
to proper orders in the capacity in 
which, or the office to which, ap- 
pointed; and payment of emoluments 
may not be made until the oath of 


Where individual to whom commission 
in Naval Reserve had been issued 
commenced travel to first duty station 
prior to formal acceptance of the com- 
mission and prior to receipt of travel 
orders, which were in existence and of 
which he had been informally advised 
when he commenced the travel, such 
commencement of travel constitutes 
an acceptance of the commission by 
conduct so as to entitle him, upon exe- 
eution of oath of office, to mileage to 
first duty station and to pay and 
allowances from date it was necessary 
to commence travel in order to report 
for duty on date specified in his orders_ 

Disqualification of appointee subsequently 
removed—provision in sec. 4, Naval Re- 
serve Act of 1938, that no officer of Naval 

Reserve shall be a member of any other 

naval or military organization except the 

Naval Militia, disqualifies an Army in- 

ductee from accepting a commission in 

the Naval Reserve, but the fact that an 


161 


inductee cannot accept such a commis- 
sion while still In the Army does not 
invalidate the commission so as to pre- 
vent a valid acceptance upon removal of 
the disqualification by discharge from 


Civil Service classified positions from non- 


classified positions—initial salary rates— 
while decisions of this office regarding Clas- 
sification Act of 1923 have held that em- 
ployees transferred, etc., from classified or 
unclassified positions to classified positions 
need not be appointed at minimum salary 
tate of grade, employees already in Federal 
service under appointment made without 
regard to civil service laws, when acquiring 
competitive classified civil service status, 
must be appointed, under existing civil 
service regulations, at minimum salary 
rate of grade in which position has been 
GIR iii dnd cites bitdndjnced-csseen 


Jurisdiction—eligibility matters in general— 


it is not within jurisdiction or authority of 
Govt. accounting officers to pass upon 
administrative action relating solely to 
eligibility of employees for appointment, 
reappointment, or reinstatement 

Oaths. See Oaths. 

Probationary—Status as “limited appoint- 
ment’”’—a probationary appointment is a 
limited appointment within meaning of 
Sick Leave Regulations denying advance 
of sick leave in excess of that which would 
accumulate from date of advance to 
termination of a “limited appointment” _. 

Reappointments — jurisdiction — eligibility 
matters in general—it is not within juris- 
diction or authority of Govt. accounting 
officers to pass upon administrative action 
Teiating solely to eligibility of employees 
for appointment, reappointment, or rein- 


Status distinguished from status of position 


to which appointed 


Temporary: 


Approval jurisdiction of Civil Service 
Commission—where the employment of 
personal services is subject to civil 
service laws and regulations, appoint- 
ment of temporary employees is subject 
to the approval of the Civil Service 


Army: 

Commissioning of Superintendent of 
Army Nurse Corps as Army officer— 
Superintendent of Army Nurse Corps 
whose pay, additional money allow- 
ance, and “relative rank’’ are fixed 
by statute is not entitled to pay and 
allowances of a colonel in Army of 
U. 8., to which office she was ap- 
pointed, in addition to her appoint- 
ment as superintendent of Army 
Nurse Corps, under color of authority 
in act, Sept. 22, 1941, to make tempo- 
rary appointments as officers in Army 
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APPOINTMENTS—Continued. 
Temporary—Continued. 
Army—Continued. 
of U. 8. “from among qualified per- 
DUT 26 ca. Sats $ah pitti 
General scope of authority under act, 
Sept. 22, 1941—act of Sept. 22, 1941, 
makes no provision for promotion of 
officers or other persons already in 
military service, but is authority oply 
for temporary appointments of officers 
in Army of U. 8. from among qualified 
persons—that is, persons otherwise 
eligible to appointment as officers in 
armed forces—without appointing 
them to any particular component of 
said Army, such as Regular Army, 
Nat’l Guard, or Officers’ Reserve 
EP ee oe ee 3 
Or permanent: 
Administrative authority: 
Appropriation item in fiscal year 1942 
appro. for P. O. Dept. for clerks at 
division headquarters of post-office 
inspectors is available for the em- 
ployment of temporary, as well as 
permanent, employees.___._.______- 
In the absence of an express provision 
to the contrary, a lump-sum appro- 
priation for personal services is 
available for both permanent and 
temporary employees__............- 
Whether employees are to be engaged 
on & permanent or temporary basis 
is generally an administrative mat- 
Women as commissioned officers of Army— 
propriety of—authority in act, Sept. 22, 
1941, to make temporary appointments as 
officers in Army of U. S. “from among 
qualified persons” refers to and contem- 
plates men exclusively, and may not be 
regarded as authority for commissioning 
women as officers in Army of U. 8-__- 
APPROPRIATIONS: 
Accounts: 
Classification of obligations according to 
objects—Treas. Reg. 1, June 28, 1941___- 
Substitution of term “obligations” for 
term “‘encumbrances’”’—Bull. 1, amend- 
ed, July 10, 1941._......_-. Sie hie 
Authorized or made—status of housing rent- 
als authorized to be used for housing 
management, etc.—authorization in sec. 
201, act of Sept. 9, 1940, to use rentals from 













































certain defense housing projects for man- 
agement, maintenance, etc., of housing 
units constitutes such rentals appropriated 
Ones s. 2626. cates. mkits f 


Availability: 


Bonuses for contractors’ employees: 

Modification of Navy Dept. shipbuild- 
ing contract to provide for payment of 
bonus to contractor for distribution to 
its employees “for the meritorious 
expediting of the shipbuilding pro- 
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Balances—transfers. 
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Bonuses for contractors’ employees—Con. 
gram’’—payment to be made at such 
intervals and in such amounts as Sec. 
of Navy shall determine—would result 
in unenforcible contract not binding 
on either party and is therefore un- 
authorized in absence of specific stat- 
utory authority for payment of such 

Navy appropriations for “Replacement 
of Naval Vessels’’ are not available for 
payment of bonuses, for meritorious 
services, to contractors’ employees en- 
gaged on Navy Dept. shipbuilding 
contracts, whether payment be direct- 
ly to employees or indirectly, through 
contractors, under unenforcible modi- 
fication of contracts.................-- 

Compensation appropriation v. traveling 

expense appropriation—payment of in- 

crease in compensation resulting from 
nondeduction for subsistence during 
temporary absence—where amount of 
cash compensation to be paid employees 
from whose salaries deductions are made 
pursuant to sec. 3, act, Mar. 5, 1928, for 
value of Govt. subsistence furnished in 
kind is increased by value of meals not 
furnished when employees are absent 
from headquarters on official business, 
such increase is not item of subsistence 
payable from traveling expense appro- 
priation but is part of cash compensation 
payable from appropriation for salaries __ 

Dues,membership. See Fees, membership. 

Expenses incidental to specific purpose— 

express authority granted Office of Co- 

ordinator of Inter-American Affairs by 
act of Dec. 17, 1941, to create corporations 
for carrying out its program includes 
authority, within available appropria- 
tions, to employ such means and to make 
such expenditures as may be necessary 
to accomplish that end_.-............... 

Matters for which specific index headings 

have been established. See the specific 

index headings. 

Periodicals, See Books, Periodicals and 

Newspapers, periodicals. 

Personal furnishings. See Personal Fur- 

nishings, appropriation availability. 

Prior to appropriation or period for which 

made. See Appropriations, obligation. 

See Appropriations, 

transfers. 


Coast Guard—applicability of Navy appro- 


priation provisions—civilian clothing on 
discharge—although Coast Guard at pres- 
ent is operating as part of Navy, appros. 
in act of Feb. 7, 1942, for Coast Guard are 
separate from appros. in same act for the 
naval service, so that provision of said act 
increasing value of civilian clothing author- 
ized by sec. 125, act of June 3, 1916, as 
amended, to be furnished Navy enlisted 
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men upon discharge otherwise than honor- 
ably does not operate to increase value of 
civilian clothing that may be furnished 
Coast Guard enlisted men under said 
section when similarly discharged 
Emergency Fund for the President—availa- 
bility for storage of effects of employees of 
decentralized agencies—funds allocated 
from appropriation ‘‘Emergency Fund for 
the President” made by Independent 
Offices Appropriation Act, 1942, for trans- 
fer of household goods and persona! effects 
of “decentralized” employees “as pro- 
vided by the act of October 10, 1940, and 
regulations promulgated thereunder” are 
not available for expense of temporarily 
storing such goods and effects in transit, 
in absence of specific provisions therefor in 
the allocation letter, in the said act of Oct. 
10, 1940, or in the regulations . --_- 
Emergency Relief Act of 1942—availability 
for education of Selective Service regis- 
trants—funds provided by Emergency 
Relief Appropriation Act, 1942, may be 
used for prosecution on Federal basis of 
project for educating Selective Service 
System registrants to standard which con- 
forms with minimum educational require- 
ments for induction into armed forces of 
U. 8., but Selective Service System, as 
sponsor of project, may not use moneys 
appropriated for its operation and main- 
tenance to obtain any materials to be used 
in connection therewith --_............. 
Fiscal year: 
Availability beyond: 
Filling need of subsequent year _...._- 
Letter of intent to contract followed by 
formal contract in next fiscal year—a 
Govt. “letter of intent to contract” 
which reserved the option either to 
order certain articles, or to reimburse 
the company for costs incurred if the 
order was withheld, obligated the 
Govt., at the time of its acceptance 
by the contractor, for reimbursement 
of such costs, and, as the agreement 
contemplated immediate action by 
the company, the fiscal year appro. 
which became so obligated is availa- 
ble for the price of such articles even 
though the formal contract for their 
manufacture was not executed until 
the following fiscal year and the ex- 
act amount of the Govt.’s liability 
was not known until that time. -_-___-- 
Availability for prior period—deliveries 
in prior fiscal year—while contracts 
may be made for coal for ensuing fiscal 
year after funds have been appropriated 
therefor, and deliveries may be made 
prior to that fiscal year, payment may 
not be made for such deliveries until 
after beginning of fiscal year for which 
appro. is made, and, therefore, both the 
purchase and transportation contracts, 
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Fiscal year—Continued. 
if there be separate transportation con- 
tracts, should contain suitable protective 
provisions regarding these matters of 
time of delivery and payment 
Indefinite amounts: 

Applicability of lapsed appropriation dis- 
position requirements—provision of act, 
June 20, 1874, as amended, requiring all 
unexpended balances of appropriations 
which shall have remained on books of 
Treasury for two fiscal years to be car- 
ried to surplus fund of the Treasury, is 
applicable to an indefinite appropriation, 
that is, an appropriation made for a 
particular fiscal year but indefinite as to 
amount, and therefore, a claim may not 
be paid under such a lapsed appropria- 
tion but is for reporting to Congress for 
an appropriation for its payment as a 
certified claim 

Definition of—appropriation s act appropri 
ating “‘so much as may be necessary”’ 
an “indefinite appropriation” as damned 
in 13 Op. Atty. Gen. 288, 292, it being 
stated therein such appropriations are 
those ‘‘in which no amount is named.” 

Expenditure procedure—discussion of pro- 
cedure with respect to authorized ex- 
penditures chargeable to appropriation 
which is indefinite as to amount _--___- 


Lapsed: 


Claims. See Claims, lapsed appropriations. 


Transfer to surplus fund. See Appropria- 
tions, transfers, to surplus fund. 
Lease-lend—status for land-grant deduction 
purpuses—transportation of a member of 
the U. 8. military forces traveling on duty 
in connection with the promotion of the 
national defense pursuant to the Act to 
Promote the Defense of the United States, 
approved March 11, 1941, the cost of which 
transportatior is payable from the appro- 
priation made by the Defense Aid Supple- 
mental Appro. Act, 1941, is transportation 
of “troops of the United States” within the 
meaning of the land-grant statutes, and, 
therefore, the cost of such transportation 
is for computation on the basis of appro- 
priate deduction for land grant____- 
Limitations—statutory purchase _restric- 
tions. in general—general effect of War 
Powers legislation, ete.—neither sec. 201 of 
Title Il, First War Powers Act, 1941, em- 
powering President to authorize certain 
Govt. agencies and depts. to disregard, in 
exercise of wartime functions, statutory re- 
strictions relating to progress payments 
and to making, performance, modifica- 
tions, etc., of contracts, nor E. O. 9001, is- 
sued pursuant thereto, authorizes non-ob- 
servance of statutory purchase restrictions 
on certain supplies and equipment 
Lump-sum—temporary or permanent ap- 
pointment discretion—in the absence of an 
express provision to the contrary, a lump- 
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APPROPRIATIONS—Oontinued. 





sum appropriation for personal services is 
available for both permanent and tempo- 


surplus fund. See Appropriations, trans- 

fers, to surplus fund. 

Navy Department—*‘‘Replacement of Naval 

Vessels”—availability for bonuses to con- 

tractors’ employees—Navy appropriations 

for “Replacement of Naval Vessels’ are 
not available for payment of bonuses, for 
meritorious services, to contractors’ em- 
ployees engaged on Navy Dept. shipbuild- 
ing contracts, whether payment be directly 
to employees or indirectly, through con- 
tractors, under unenforcible modification 

Obligation: 

Classification of obligations according to 
objects—T reas. Reg. 1, June 28, 1941. ____ 

Fiscal year chargeable. See Appropria- 
tions, fiscal year. 

Letter of intent to contract—A Govt. “‘let- 
ter of intent to contract’’ which reserved 
the option either to order certain articles, 
or to reimburse the company for costs 
incurred if the order was withheld, did 
not operate as an obligation against ap- 
propriated moneys until its acceptance 

Prior to appropriation made—contract- 
ing limitations—while contracts may be 
made for coal for ensuing fiscal year con- 
tingent upon enactment of fiscal year ap- 
pro. providing funds therefor, deliveries 
under such contracts may be accepted 
prior to that fiscal year only if made after 
funds have been appropriated, and, inas- 
much as payment may not be made for 
such deliveries until after beginning of 
fiseal year for which the appro. is made, 
both the purchase and transportation 
contracts, if there be separate transporta- 
tion contracts, should contain suitable 
protective provisions regarding these 
matters of time of delivery and payment. 

Prior to period for which made—permissi- 
bility—while contracts may be made for 
coal for ensuing fiscal year after funds 
have been eppropriated therefor, and 
deliveries may be made prior to that fis- 
cal year, payment may not be made for 
such deliveries until after beginning of 
fiscal year for which appro. is made, and, 
therefore, both the purchase and trans- 
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ity granted Office of Coordinator of Inter- 
American Affairs by act of Dec. 17, 1041, 
to create corporations for carrying out its 
program includes authority, within avail- 
able appropriations, to employ such means 
and to make such expenditures as may be 
necessary to accomplish that end, and, 
therefore, payment is authorized of organi- 
zational expenses incident to incorporation, 
including expense of services of resident 


Selective Service System: 


Education of registrants: 

Funds provided by Emergency Relief 
Appropriation Act, 1942, may be used 
for prosecution on Federal basis of 
project for educating Selective Service 
System registrants to standard which 
conforms with minimum educational 
requirements for induction into armed 
forces of U. 8., but Selective Service 
System, as sponsor of project, may not 
use moneys appropriated for its opera- 
tion and maintenance to obtain any 
materials to be used in connection 

Funds provided for operation and main- 
tenance of Selective Service System 
are not available for educating regis- 
trants so that they may meet educa- 
tional requirements for induction into 


Status as creating debt in favor of agency 


concerned—appropriation by Congress of 
public money to pay expenses and obliga- 
tions of Govt. agency does not create debt 
in favor of such agency, nor does it give 
such agency legal claim against U. 8. for 


Transfers: 


Between departments and establishments: 
See, also, related heading: Departments 
and Establishments, services between. 

Limitations: 

Open-market purchases—purchases 
from working funds advanced to 
Coast and Geodetic Survey, Com- 
merce Dept., by Army Air Corps, 
pursuant to sec. 601, act of June 30, 
1932, for carrying on a project for the 
Air Corps are subject to the excep- 
tion to the advertising-for-bids re- 
quirement of sec. 3709, R. 8., con- 
tained in the act of June 12, 1906, 
applicable to the Air Corps, rather 

than to the exception contained in 
the act of Oct. 10, 1940, applicable to 
Personal services: 
Where the Bureau of the Census is 
peculiarly equipped to perform for 
another agency statistical work for 
which the funds of the latter agency 
would be available if the work 
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Transfers—Continued. 

Between departments and _ establish- 
ments—Continued. 
Limitations—Continued. 
Personal services—Continued. 


Page | APPROPRIATIONS—Continued. 
War Department—Continued. 
“Cemeterial Expenses”—Continued. 
17, 1938, authorizing appropriations to 
be made for funeral expenses of certain 
Army and War Dept. personnel, leaves 


were performed by it, employees 
of said Bureau who are compen- 
sated without regard to the Classi- 
fication Act may be used in per- 
formance of the work—whether 
the work be done on a reimburse- 
ment or advance-of-funds basis— 
even though the appropriations 
from which the funds are to be 
transferred in payment for the 
work require that employees of the 
transferring agency be paid in ac- 
cordance with the Classification 
Act. 21 C. G. 254; 18 id. 489; 17 id. 


Where work can be performed by a 
department or agency with its own 
funds and facilities as well as it 
could be performed by another 
department or agency, funds may 
not legally be transferred under 
authority of sec. 601 of the act of 
June 30, 1932, to such other depart- 
ment or agency merely for the pur- 


no available outer clothing with which 
to clothe his remains, the appro. made 
by the War Dept. Civil Appro. Act, 
1942, under heading “Cemeterial 
Expenses” to carry out purposes of 
said act of May 17, 1938, is available for 
the purchase of suitable clothing for 
this purpose, including articles of uni- 
form for Army officers who die while 


Scope in general—effect of appro. made 
by War Dept. Civil Appropriation 
Act, 1942, under heading “‘Cemeterial 
Expenses” for “* * * recovery of 
bodies and disposition of the remains 
as authorized by the Act of May 17, 
1938, * * * including remains of 
personnel of the Army of the United 
States who die while on active duty; 
* * © is to extend the funeral ex- 
pense benefits of the act of May 17, 
1938, to Army personnel who die while 
on active duty, and, therefore, reserve 
officers who die while on active duty 


pose of avoiding restrictions im- 

posed upon the transferring agency 

in the employment of personnel... 
To surplus fund: 

Amounts omitted from surplus fund 
warrant—unexpended balances of ap- 
propriations subject to surplus fund 
provisions of act, June 20, 1874, lapse 
into surplus fund by operation of law 
after being on books of Treasury for 
two fiscal years even though by error 
or because of repayments thereafter 
they may not have been included in 
their entirety in Surplus Fund war- 
rant issued at end of two fiscal years. 
See 8 Comp. Dec. 881 

Indefinite amount of appropriations— 
provision of act, June 20, 1874, as 
amended, requiring all unexpended 
balances of appropriations which shall 
have remained on books of Treasury 
for two fiscal years to be carried to sur- 
plus fund of the Treasury, is applic- 
able to an indefinite appropriation, 
that is, an appropriation made for a 
particular fiscal year but indefinite as 
to 46 

Purpose and effect—discussion of pur- 
pose and effect of surplus fund pro- 
visions of act, June 20, 1874, citing Vol. 
1, First Comptroller’s Decisions 
(Lawrence) Appendix, Chap. XIV, 


are within the act 
ARMY: 


Commissioning of women—propriety of— 
authority in act, Sept. 22, 1941, to make 
temporary appointments as officers ip 
Army of U. 8. “from among qualified per» 
sons” refers to and contemplates men ex- 
clusively, and may not be regarded as 
authority for commissioning women as 
officers in Army of U. 8.._................. 

Inductee’s eligibility for commission in 
Naval Reserve—provision in sec. 4, Naval 
Reserve Act of 1938, that no officer of Naval 
Reserve shall be a member of any other 
naval or military organization except the 
Naval Militia, disqualifies an Army in- 
ductee from accepting a commission in the 
Naval Reserve, but the fact that an in- 
ductee cannot accept such a commission 
while still in the Army does not invalidate 
the commission so as to prevent a valid 
acceptance upon removal of the disquali- 
fication by discharge from the Army 

Regular Army Reserve—status of— Regular 
Army Reserve is a reserve component of 
the Army of the United States and, also, 
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Scope of temporary appointment authority 
conferred by act, Sept. 22, 1941—act of 
Sept. 22, 1941, makes no provision for pro- 
motion of officers or other persons already 
in military service, but is authority only 
for temporary appointments of officers in 
Army of U. 8. from among qualified per- 
sons—that is, persons otherwise eligible to 
appointment as officers in armed forces 
without appointing them to any particular 


Availability for clothing for burial pur- 
poses—where a deceased person en- 
titled to the benefits of the act of May 
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ARM Y—Continued. 
component of said Army, such as Regular 
Army, Nat’l Guard, or Officers’ Reserve 


ASSIGNMENTS: 
See Claims, assignments. 
ATTORNEYS: 


Fees—defendants in military service—ap- 
propriation availability—neither the Alas- 
ka “C”’ Fund nor any other appropriated 
moneys are available for payment of 
compensation to attorneys who are ap- 
pointed pursuant to Soldiers and Sailors 
Civil Relief Act of 1940 to represent in 
court proceedings defendants who are in 
the military service 


AUDIT: 


General Accounting Office. 
Accounting Office, audit. 


AUTOMOBILES: 
See Vehicles. 


BAILMENTS: 
Property damage, loss, etc., liability. 
Property. 
BANKRUPTCY: 


Government debtors: 
Administrative notice to G. A. O__.....- 
Claim report expedition. _-....._. 


BIDDERS: 


Combinations—anti-trust law violations— 
jurisdiction—since G. A, O. is not directly 
concerned with enforcement of anti-trust 
laws, any question arising with regard 
thereto primarily would be for considera- 
tion by Justice Dept. - ___. 

Negotiation with in awarding contracts. 
See Contracts, awards, negotiation. 

Qualifications—general extent of showing 
which may be required—any reasonable 
qualifications which bidders might be re- 
quired to demonstrate to secure award of a 
negotiated contract may be required in the 
advertisement for proposals in contempla- 
tion of award upon a competitive basis 


BIDS: 


Acceptance. See Contracts, awards. 

Acceptance of highest or other than highest 
bid— sales. See Sales, acceptance of highest 
or other than highest bid. 

Invitations to bid. See related heading: 

Contracts, specifications. 

Mistakes: 

Correction—ilimit of relief. See Bids, mis- 
takes, limit of relief. 

Limit of relief—item price reversals— 
where a bidder, through bona fide error 
which should have been apparent to the 
contracting officer, reversed its intended 
bid prices on items 2 and 3 of the invita- 
tion, resulting in acceptance of its bid on 
item 3 and rejection of its bid on item 2, 
payment may be made on the accepted 


See General 


See 





Page 


INDEX DIGEST 


BIDS—Continued. 
Mistakes—Continued. 

bid for item 3 in the amount of the next 

lowest correct bid, but there should be 

deducted from such payment the differ- 
ence between bidder’s intended bid 
price on item 2—which would have been 
accepted but for the error—and the 
slightly higher price paid under accepted 
bid on that item._.......... 

Rejection: 
Price-fixing, labor, etc., stipulations: 

Bids in excess of established maximum 
prices—bids offering to purchase com- 
modities from the Govt. at prices in 
excess of maximum prices established 
therefor in accordance with Emergency 
Price Control Act of 1942, may be re- 
jected, unless bidders are informed, in 
invitation for bids, that bids in excess 
of maximum will be regarded as having 
been quoted at maximum price... 

Federal Prison Industries, Inc., may not, 
in selling scrap material, insert in invi- 
tation for bids a provision that bids in 
excess of ceiling price established by 
Office of Price Administration and 
Civilian Supply for such scrap ma- 
terial would be rejected _._.......- 


BLIND-MADE PRODUCTS: 


Purchasing requirements. See Contracts, 
blind-made products. 
BOARDS AND COMMISSIONS: 
Traveling expenses. See Traveling Expenses, 
boards, commissions, committees, etc 
Validity: 
Hearings on employee grievances: 
A committee to hear grievances of em- 
ployees of Federal Security Agency, 
set up under E. O. 7916, June 24, 1938, 
the membership of which includes 
employees of other Federal agencies, 
is in contravention of the act of Mar. 
4, 1909, prohibiting employment by 
detail or otherwise of services from any 
Govt. establishment in connection 
with the work of a commission, coun- 
cil, board, or similar body..-_........- 
A hearing committee administratively 
set up under E. O. 7916, June 24, 1938, 
to hear grievances of employees of 
Federal Security Agency and which 
has no independent authority but 
serves only in an advisory capacity is 
not within inhibition of sec. 3681, 
R. 8., or sec. 9, act of Mar. 4, 1909, 
which prohibit expenditure of public 
funds for compensation or expenses of 
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commissions, councils, boards, or 

similar bodies, unless specifically 

authorized by law................-.-- 
BONDS: 


Contract wage, labor, materialmen, etc., 
payments—claims of unpaid laborers, 
materialmen, ete. See Contracts, pay- 
ments, claims of unpaid laborers, material- 
men, etc, 
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BONDS—Continued. 


Government: 
Savings bonds: 
Purchase by pay-roll deductions: 

Cost-plus contracts. See Contracts, 
cost-plus, pay-roll deductions, savings- 
bond purchases. 

No objection to procedure whereby 
payment of employee's salary would 
be made partly by check or cash and 
partly in U. 8. Savings Bonds, even 
though procedure contemplates 
issuing of bonds in name of other 
persons designated by employee and 
that salary deduction for each pay 
period may not in every instance 
equal full purchase price of a bond, 
provided that, in addition to em- 
ployee’s previously executed author- 
ization for salary deductions, there 
be obtained when each bond is deliv- 
ered a receipt acknowledging ful! pay- 
ment of salary for period involved . - 

Where employee voluntarily agrees to 
accept U. 8. Savings Bonds in lieu 
of compensation for services render- 
ed, there is no legal objection to an 
administratively proposed proce- 
dure whereby a part of his current 
compensation is to be reserved on 
each pay roll until sufficient with- 
holdings have been made to equal 
purchase price of bonds for which 
he has subscribed, provided that 
adequate accounting data are fur- 
nished to enable a proper audit 
thereof by this office_..............- 

Performance—requiring of—truck guar- 
antees-—requirement in invitations for 
bids on heavy-duty trucks that successful 
bidder post bond equal to 100 percent of 
amount of contract as guarantee that 
trucks will conform to specifications and 
will perform satisfactorily for one year 
apparently would increase unnecessarily 
the cost of the trucks, so that such bond 
should not be required unless there is 
reason to believe that successful bidder 
may be other than a reputable manufac- 
turer and that the bond is necessary to 
protect the Government’s interest __..._-- 

Surety—certifying officer bonding require- 
ments. See Certifying Officers, bonding 
requirements. . 


Acquisition of easements: 
Title requirements: 

Where, in connection with acquisition 
of easements or rights-of-way, Atty 
Gen. waives requirement for his title 
opinion, Bonneville Power Adm. may 
purchase casements under authority 

of Bonneville Project Act of 1937 
without obtaining perfect title and 
need only obtain such title as in its 
judgment will protect interests of the 

GQ tedden Sn <cn 
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BONNEVILLE POWER ADMINISTRATION: 


125 


TION—Continued. 
Acquisition of easements—Continued. 
Title requirements—Continued. 

Where, in connection with acquisition 
of easements or rights-of-way by 
Bonneville Power Adm., Atty. Gen. 
waives requirement for his title opin- 
ion, Adm. in support of payments 
therefor need obtain only such title 
evidence as, in its judgment, is war- 
ranted in the particular case, but 
should furnish a showing of waiver by 
Atty. Gen., an appropriate adminis- 
trative statement of payee’s claimed 
interest in land, and evidence reason- 
ably relied on by Administrator in 
verification of payee’s claim of inter- 
DBicdtcwlweseceinnsmntwtlisiincecs 

Acquisition of land—abstracts of title— 
appropriation availability—under Bonne- 
ville Act of Aug. 20, 1937, which authorizes 
Bonneville Power Administrator to ac- 
quire by condemnation real estate or 
any interest therein for the purposes of 
the act and authorizes the handling of 
condemnation proceedings jointly by the 
Dept. of Justice and the Administration, 
the costs of abstracts of title required and 
obtained for use in connection with such 
proceedings are chargeable to the appro 
priation of the acquiring agency rather 
than to Dept. of Justice appropriations 
as would be required under the usual rule 
stated in 8 Comp. Gen. 308 


BOOKS, PERIODICALS, AND NEWS- 


PAPERS: 


Periodicals—statutory purchase restriction 
applicability to indispensable need— 
notwithstanding restriction in sec. 3, act 
of Mar. 15, 1898, against purchase of peri- 
odicals, books of reference, etc., unless 
appropriation shall specifically provide 
therefor, cost of subscriptions to such peri- 
odicals as may be administratively de- 
termined to be indispensable—as distin- 
guished from merely desirable or help 
ful—to accomplishment of purpose for 
which appropriation has been made is 
proper charge against appropriation, even 
though appropriation makes no specific 
mention of periodicals, ete. 


BURIAL EXPENSES: 


Death during authorized leave: 
Leave in U. 8. from foreign duty: 
Payment of expenses of preparation and 
transportation of remains of Foreign 
Service officer or employee who, while 
officially stationed outside of U. &., 
was on temporary leave of absence in 
U. 8. when death occurred would not 
be authorized under 22 U. 8. C. 13a, 
providing for payment of such expenses 
with respect to Foreign Service per 
sonnel who die abroad or in transit 
while in discharge of their official 
duties, but payment is authorized 


744 


339 
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BURIAL EXPENSES—Continued. 
Death during authorized leave—Continued. 
Leave in U. 8. from foreign duty—Con, 
under broader provisions of act, July 
8, 1940, covering civilian employees 
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Transportation of remains. See Transpor- 
tation, remains. 


“BUY AMERICAN ACT”: 


Page 
























General effect of War Dept. “‘Cemeterial 
Expenses” appropriation language— effect 
of appro. made by War Dept. Civil Appro- 
priation Act, 1942, under heading ‘“‘Cem- 
eterial Expenses” for “* * * recovery 
of bodies and disposition of the remains as 
authorized by the Act of May 17, 1938, 
* * © including remains of personnel of 
the Army of the United States who die 
whileonactiveduty; * * *” istoextend 
the funeral expense benefits of the act of 
May 17, 1938, to Army personnel who die 
while on active duty, and, therefore, 
reserve officers who die while on active 


under secretaries, etc.—words “‘officer or 
employee” as used in sec. 2, act, Dec. 29, 
1941, providing that a bond be furnished 
by the “officer or employee” who certi- 
fies a voucher for payment in the 
executive branch of the Govt., refer to 
the persons who are authorized to certify 
vouchers by sec. 1 of the act which 
specifically includes heads of depart- 
ments, etc., involved, so that when the 
heads of departments, etc., or Under 
Secretaries and Assistant Secretaries 
duly acting in their place or stead, func- 


lia oe niente ko 1100 See Contracts, foreign products. 
Where civilian employee died while on CARDS: 
leave in U. 8. from duty in a foreign Credit—telephone tolls. .................... 1158 
country, preparation of his remains Signature cards—voucher certifications— 
at Govt. expense is authorized under card data, filing, etc., requirements— 
act, July 8, 1940, which, in authorizing Gen. Reg. 93—Revised, Mar. 14, 1042... __ 1155 
preparation and transportation of CARRIERS: 
a anata / oan rear Forwarding agents’ status as common car- 
foreign country, provides that the THOMB.....-----=---20------20-cenenenennnnn= 776 
benefits authorized therein shall not CENSUS BUREAU: 
be denied because deceased was tem- See Commerce Department. 
porarily absent from duty when death al CERTIFICATES: 
eee eae General certificates on vouchers and invoices: 
an ane ee createed <n Applicability to cost-plus contracts__...._. 1161 
hed been ordered for “temporary duty” Applicability where taxes are included in 
under orders precluding payment of s per purchase price—where a contract for 
diem ie, enat eubaie may be cen- supplies is awarded on basis of including 
sidered as having been in a “travel status” State and local sales taxes in the pur- 
at time of his death within meaning of act, chase price without deduction of an 
July 8, 1940, which authori prepars- amount representing such taxes, the 
tion and transportation of remains of general certificate for vouchers and in- 
civil at Govt. expense when voices prescribed by circular letter 
a ag a a eae ta 201 A-51607, A-49009, Aug. 15, 1941, 21 
Denth: @uaier enanthestecd les dis- Comp. Gen., 1160 may be modified by 
inguished from death during 4 ‘ eliminating therefrom the phrase “and 
right to pa t of burial expenses under that State or local sales taxes are not in- 
act, June . 1936, is not forfeited Ly cluded in the amounts billed,” provided 
i death while Army R that, in all cases where the legal incidence 
ficer on ae duty is on eoniond of such taxes is upon the vendee, appro- 
leave, as distinguished from desertion... 168 priate steps be taken to obtain appro- 
Furnishing of clothing—War Dept. and priate certificates from the dealers in 
Army 5_whereo @ i accordance with Gen. Reg. No. 86— 
entitled to the benefits of the act of May a seawotet Spats Cae 
17, 1938, authorizing appropriations to be Suffieh cy for ceiling ‘price aati aM 
made for funeral expenses of certain Army Circ. Letter A-51607 tenn ld gn 
and War Dept. personnel, leaves no avail- 1942. , payee Ss 1162 
able outer clothing with which to clothe Matters tavelving ether index ¢ 
his remains, the appro. made by the War See index beading: headings 
Dept. Civil Appro. Act, 1942, under head- ont y 
ing “Cemeterial Expenses” to carry out CERTIFYING OFFICERS: 
purposes of said act of May 17, 1938, is Authorization forms, filing requirements, 
available for the purchase of suitable manner of certification, etc.—Gen. Reg. 
clothing for this purpose, including articles 93-Revised, Mar. 14, 1942................. 1155 
of uniform for Army officers who die while Bonding requirements: 
in active service ..............-.--......-- 673 Applicability to heads of departments, 
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Liability—Continued. 


CERTIFYING OFFICERS—Continued. 
Bonding requirements—Continued. 


Authority of Sec. of Treasury to determine 
who shall give bond—requirement in 
sec. 2, act, Dec. 29, 1941, that bonds be 
furnished by officers and employees who 
certify vouchers for payment in the 
executive branch of the Govt. is not a 
matter to be governed by regulations 
but by the statute itself, and the author- 
ity vested by the act in the Sec. of the 
Treasury to prescribe the condition of 
such bonds, etc., does not include 
authority to issue regulations as to who 
shall or shall not be required to furnish 


Status of “approving officer’”’—an officer or 
employee who, merely for administra- 
tive contro] purposes, approves a voucher 
as the “Authorized Approving Officer,” 
after it has been certified by a duly 
authorized officer or employee as to the 
correctness of the facts upon which the 
voucher is based and as to the legality 
of the proposed payment, is not a certi- 
fying officer within the meaning of the 
act of Dec. 29, 1941, requiring certifying 


Where bond required under general ad- 
ministrative authority—where it is pro- 
posed by Library of Congress—an agency 
not in executive branch of Govt.—to 
bond its certifying officers under adminis- 
trative arrangement conforming sub- 
stantially with procedure provided for in 
act of Dec. 29, 1941, which establishes 
responsibilities of certifying and dis- 
bursing officers in executive branch, 
there is for consideration whether such 
bonds should not run to disbursing officer, 
who is primarily liable for expenditure 
of public funds advanced to him, as well 
CORO Bist sisisinite tb ew den cee 

Decision requests. See General Accownting 

Office, decisions. 

Liability: 

Administrative responsibility fixing where 

not fixed by statute: 

General effect on certifying officer’s in- 
debtedness—fixing of responsibility 
and bonding of certifying officers of 
Library of Congress—an agency not 
in executive branch of the Govt.— 
under an administrative arrangement 
conforming substantially with pro- 
cedure provided for under act, Dec. 
29, 1941, which establishes responsi- 
bilities of certifying and disbursing 
officers in the executive branch, would 
not authorize granting certifying offi- 
cers of the Library the relief or right 
to advance decisions which is author- 
ized by the act for such officers in the 


Mability—act of Dec. 29, 1941, which 
establishes responsibilities of certify- 
470350™—42——_76 


Administrative responsibility fixing where 
not fixed by statute—Continued. 

ing and disbursing officers in execu- 
tive branch of the Govt., is not ap- 
plicable to similar officers of the Li- 
brary of Congress—an agency not in 
the executive branch—and the fixing 

of responsibility and bonding of certi- 
fying officers for the Library, under an 
administrative arrangement conform- 
ing substantially with the procedure 
provided for under the act, would not 
operate to make the disbursing officer 

for the Library responsible only to an 
extent comparable with the responsi- 
bility fixed by the act for disbursing 
Officers in the executive branch-._--- 
Ceiling price regulations compliance— 
Cire. Letter A-5i007, A-49009, June 3, 


Effect of administrative preaudit certifica- 
tion—certifying officers will be held re- 
sponsible for erroneous ot improper reim- 
bursements to cost-plus-a-fixed-fee con- 
tractors, notwithstanding any preaudit 
approval by Govt. personnel of con- 
tractor’s payments under a contract 
stipulation providing for such reimburse- 


G: A. O. responsibility fixing procedure 
generally—Gen. Reg. 93—Revised, Mar. 
M4, 1942 

Leaves of absence—unliquidated ad- 
vances—certifying officer who certified 
pay roll including salary payment to 
probationary employee for advanced sick 
leave in excess of that which would 
accumulate from date of advance to end 
of probationary period is responsible for 
the resulting overpayment of salary 
which remained uncollected when the 
employee died without having returned 


Notices of exceptions in audit of disbursing 


officers’ accounts—general procedure— 
Gen. Reg. 93— Revised, Mar. 14, 1942 


Replies to exceptions in audit of disbursing 


officers’ accounts—general procedure— 
Gen. Reg. 98—Revised, Mar. 14, 1942 


CHECKS: 
Cashing — charges — cost-plus contractors’ 


checks—where 8 cost-plus-a-fixed-fee con- 
tract provides for reimbursement for costs 
incident to contractor’s compliance with 
its obligation to furnish free pay roll check- 
cashing facilities for its employees, contrac- 
tor may be reimbursed fur the fixed check- 
cashing charges paid a local bank pursuant 
to an agreement, made necessary by the 
inadequacy of local banking facilities, 
whereby the bank not only cashed checks 
for employees directly without charge but 
also cleared checks cashed by local mer- 
chants and other patrons presented to it 





1176 INDEX DIGEST 


‘ 


CHECKS—Continued. 

for payment without imposing on such 
merchants and patrons the usual check- 
cashing charge 

Delivery—assigned claims—where the as- 
signment of amount due under a bill of 
lading may not be recognized under As- 
signment of Claims Act of 1940 because 
amount is less than $1,000, payment should 
be made in the name of the transportation 
company and the check mailed in care of 
assignee ___ _- Mimi Ksisieeae : 


CITIZENSHIP: 


Alien employment restrictions. See Aliens, 
service in military, etc., forces. 


CIVIL SERVICE: 


Status acquisition—accounting officers’ ju- 
risdiction—General Accounting Office has 
no jurisdiction or authority to fix or deter- 
mine conditions for acquiring competitive 
classified civil service status—whether in 
same or different position or whether posi- 
tion in which such status may be acquired 
is within or without scope of Classification 
Act of 1923 

Transfers—exempted positions to positions 
under—initial salary rate—while decisions 
of this office regarding Classification Act of 
1923 have held that employees transferred, 
etc., from classified or unclassified posi- 
tions to classified positions need not be ap- 
pointed at minimum salary rate of grade, 
employees already in Federal service under 
appointment made without regard to civil 
service laws, when acquiring competitive 
classified civil service status, must be ap- 
pointed, under existing civil service regu- 
lations, at minimum salary rate of grade in 
which position has been allocated 


CIVIL SERVICE COMMISSION: 


Jurisdiction: 
Appointment matters generally. See Ap- 
pointments. 
Classification matters generally. See Clas- 
sification. 
Personnel Classification Board—classifica- 
tion matters generally. See Classification. 
CLAIMS: 
Arising in prior enlistments: 
Claims for quarters allowance for de- 
pendents: 
Direct settlement v. payment by dis- 
bursing officer: 

Claims received in General Account- 
ing Office from enlisted men now in 
service for money allowance author- 
ized by act, Oct. 17, 1940, for quarters 
for dependents involving periods in 
both a prior and current enlistment 
between which there was no break 
in service will be transmitted to 
department concerned for determi- 
nation, under authority conferred 
by sec. 10, act, Mar. 7, 1942, of fact 
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Arising in prior enlistments—Continued. 
Claims for quarters allowance for de- 
pendents—Continued. 
Direct settlement v. payment by dis- 
bursing officer—Continued. 

of dependency, and if claimant be 

found entitled to benefits of the act, 
payment may be made by disburs- 

ing officer for entire period of claim _ 

While general rule is that disbursing 
officers shall pay items of pay and 
allowances to enlisted men in their 
current enlistment only, such rule 
will be relaxed to permit payment by 
disbursing officers of proper claims 
for money allowance authorized by 
act, Oct. 17, 1940, for quarters for 
dependents involving periods in 
both prior and current enlistments, 
where men are now in service and 
there was no break in service be- 
tween prior and current enlistments . 

Jurisdiction—in general—general rule is 
that disbursing officers shall pay items 
of pay and allowances to enlisted men in 
their current enlistment only 

Assignments: 

Bills of lading. See Claims, assignments 
contracts, bills of lading. 

Contracts: 

Bills of lading: 

Aggregate amount vv. separable 
amounts—where carrier has as- 
signed all moneys due for freights 
on a vessel, and Govt. bills of lading 
representing numerous shipments 
on the vessel constitute the only 
contract for the transportation, the 
assignment may be recognized, 
under Assignment of Claims Act of 
1940, only with respect to each such 
bill of lading which involves a pay- 
ment of $1,000 or more 

Status as a contract for assignment 
purposes—Govt. bill of lading con- 
stitutes a contract for transportation 
of the goods involved and as such 
comes within authority in Assign- 
ment of Claims Act of 1940 to assign 
moneys due or to become due “‘under 
a contract providing for payments 
aggregating $1,000 or more.” _._...-- 

Check payees and delivery—where the 
assignment of amount due under a bill 
of lading may not be recognized under 

Assignment of Claims Act of 1940 be- 

cause amount is less than $1,000, pay- 

ment should be made in the name of 
the transportation company and the 
check mailed in care of assignee__--_-- 
Permissible assignees—insurance com- 
panies—an individually owned insur- 
ance agency not regularly engaged in 
business of financing, apart from such 
credit as may be extended to those 
with whom it deals in connection with 
and as incidental to carrying on of its 








INDEX DIGEST 


CLAIMS—Continued. J 
Assignments—Continued. 
Contraets—Continued. 
primary business, is not a “financing 
institution’ within meaning of Assign- 
ment of Claims Act of 1940..........- 


Basic manner of payment—amounts due 
creditors of U. 8. on accounts arising from 
transactions of Govt. departments and 
establishments may be paid either by dis- 
bursing officers—from advances of appro- 
priation—on their personal and bonded 
responsibility prior to examination and 
settlement of accounts by G. A. O., or may 
be paid as claims upon certificate of G. A. 

- O. under sec. 7, Dockery Act, as amended, 
following examination of accounts by G. 
Beet dat te chatieed deena et ener : 

By the United States—debt collection. See 
General Accounting Office, debt collection, 
matters. 

Jurisdiction—General Accounting Office. 
See General Accounting Office, jurisdiction, 
claims, 

Lapsed appropriations: 

Jurisdiction—act, July 7, 1884, and prior 
laws, recognized jurisdiction of account- 
ing officers to settle and allow claims 
under appropriations the balances of 
which had been carried to surplus fund_- 

Reporting to Congress—indefinite amount 
appropriations—provision of act, June 
20, 1874, as amended, requiring all unex- 
pended balances of appropriations which 
shall have remained on books of Treas- 
ury for two fiscal years to be carried to 
surplus fund of the Treasury, is appli- 
cable to an indefinite appropriation, that 
is, an appropriation made for a particu- 
lar fiscal year but indefinite as to amount, 
and therefore, a claim may not be paid 
under such a lapsed appropriation but is 
for reporting to Congress for an appro- 
priation for its payment as a certified 


Unavailability for claim payments—in- 
definite amount appropriations—provi- 
sion of act, June 20, 1874, as amended, re- 
quiring all unexpended balances of ap- 
propriations which shall have remained 
on books of Treasury for two fiscal years 
to be carried to surplus fund of the 
Treasury, is applicable to an indefinite 
appropriation, that is, an appropriation 
made for a particular fiscal year but in- 
definite as to amount, and, therefore, a 
claim may not be paid under such a 
lapsed appropriation... _.............-- 

Presentation, hearings, etc.: 

In general: 

Sec. 236, R. 8., as amended, under which 
General Accounting Office is author- 
ized to settle and adjust claims against 
the U. 8., does not provide for hearings 
and prescribes no definite form of pro- 
cedure for the presentation and settle- 
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Presentation, hearings, ete.—Continued. 
In general—Continued. 

Where reasonable notice and oppor- 
tunity to be heard was given a claimant 
whose claim against U. 8. was denied 
by this office, there has been no denial 
of an adequate hearing such as is con- 
templated by the due process clause 
of the Fifth Amendment to the Consti- 
tution of the United States... ..._._- 

Reporting to Congress—lapsed sppropria- 
tions. See Claims, lapsed appropriations, 
reporting to Congress. 

Settlements. See General Accounting Office, 
settlements. 


Unpaid laborers, materialmen, etc. See 
Contracts, payments, claims of unpaid 
laborers, materialmen, etc. 

CLASSIFICATION: 


Additional positions—allocation action non- 
necessity rule—additional identical pos- 
tions, having identical duties and respon- 
sibilities as positions already allocated by 
Civil Service Commission, do not require 
allocation action. See 9 Comp. Gen. 101; 
0D OE I ins cecntiintntieeesditeninbibebenbes 

“Base pay” defined—per annum “base pay” 
of employee whose permanent position in 
field service is within scope of Classifica- 
tion Act of 1923, as amended, may be any 
of annual salary rates prescribed by said 
act for grade or salary range in which posi- 
tion has been administratively allocated 
pursuant to Brookhart Salary Act. See 


Custodial Service employees of P. O. Dept., 
generally—discussion of erroneous com- 
pensation schedules adopted by P. O. 
Dept. for Custodial Service positions 
which are subject to Classification Act, as 


Departmental agencies transferred outside 
Dist. of Col.—Civil Service Commission 
jurisdiction in general—jurisdiction and 
allocating authority of the Civil Service 
Commission continues over positions in 
departmental offices transferred to loca- 
tions outside of the District of Columbia. - 

Field Service: 

Chauffeurs—removal from purview of 
Classification Act—where proper admin- 
istrative action has been taken, there 
is no objection to eliminating the position 
of truck driver heavy duty, in the field 
service of the Ordnance branch of the 
War Dept. from the purview of the 
Classification Act..................- : 

Custodial Service—Post Office buildings— 
salary rates of custodial employees of 
P. O. Dept. are required to be fixed in 
accordance with Classification Act of 


Truck drivers—remova) from purview of 
Classification Act—where proper admin- 
istrative action has been taken, there is 
no objection to eliminating the position 
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CLASSIFICA TION—Continued. 


Field Service—Continued. 
of truck driver, heavy duty, in the field 
service of the Ordnance branch of the 
War Dept. from the purview of the 


Initial allocation of existing positions— 
effective date—general rule—rulo that 
change in classification grade and compen- 
sation rate pursuant to reallocation of posi- 
tion approved by Civil Service Commis- 
sion is effective from beginning of pay 
period current when notice of Commis- 
sion’s approval is received in administra- 
tive office is applicable, also, to first alloca- 
tion of positions previously occupied but 
not theretofore required to be allocated __.- 

National Capital Park and Planning Com- 
mission personnel applicability in general 
—while National Capital Park and Plan- 
ning Commission has statutory authority 
to fix salary rates of its personnel without 
regard to Classification Act, it is within the 
discretion of said Commission to adopt 
administratively Classification Act grades 
and salary rates, but the Civil Service 
Commission’s approval of the allocation 
of the positions must be obtained in order 
to bring the position within said act 

National Capital Park and Planning Com- 
mission personnel prior to acquiring civil 
service status—it is unnecessary for Na- 
tional Capital Park and Planning Com- 
mission to await covering of positions of its 
personnel into competitive classified civil 
service before taking action to bring such 
positions within the Classification Act___- 

Position and not tenure of incumbent as 
determinative of necessity for—since term 
“position” is defined by Classification Act 
to mean “a specific civilian office or em- 
ployment, whether occupied or vacant,” 
all positions otherwise within purview of 
act must be classified regardless of tenure of 
individual incumbent, whether perma- 


Positions outside United States: 
Effect of employee’s citizenship status or 
place of hire: 

Provisions of act, Nov. 26, 1940, and 
Exec. Order 8955, extending provisions 
of classification act to civilian positions 
in War and Navy Depts. in certain 
areas outside U. 8. and establishing a 
salary differential therefor, relate ex- 
clusively to classification of positions 
rather than to the qualification of 
individual employees, and, therefore, 
neither citizenship status of an indi- 
vidual, nor whether hired locally or 
elsewhere, has any bearing upon the 


ing classification act to, and establish- 
ing salary differential for, civilian posi- 
tions in War and Navy Depts. “for 
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Positions outside United States—Con. 
Effect of employee’s citizenship status or 
place of hire—Continued. 
which citizens of the United States are 
recruited” and which are located in cer- 
tain areas outside U. 8., it once has 
been determined that a position is cov- 


ered by the Exec. order and the alloca- 
tion made, neither allocation of 


position nor payment of salary differ- 
ential in that grade is affected by 
citizenship status of an individual 


Initial allocation of existing positions— 
effective date—rule that allocation or 


Page 


reallocation of position approved by — 


Civil Service Commission is effective 
from beginning of pay period current 
when notice of approval is received in 
administrative office should be applied 
to the allocation or reallocation of posi- 
tions within purview of Exec. Order 
8055, extending classification act to and 
establishing a salary differential for, 
civilian positions in War and Navy 
Depts. in certain areas outside U. 8., 
and the salary differential, as well as the 


allocation or reallocation, will be effective 


Native schedule positions and American 
citizen class of positions—use of words 
“positions * * * for which citizens 
of the United States are recruited” in 
Exec. Order 8955, extending classifica- 
tion act to civilian positions in War and 
Navy Depts. in certain areas outside 
U. 8. and establishing a salary differen- 
tial therefor, has effect of excluding those 
classes of positions which theretofore had 
been filled by natives paid under native 
schedules, and of including only those 
classes of positions duties of which usual- 
ly are performed by American citizens— 
question of category in which a parti- 
cular class falls being for determination 
by administrative office concerned and 
Civil Service Commission............- 

New positions: 
Compensation rate payable pending al- 

location of position: 

Where final allocation action by Civil 
Service Commission with respect to 
certain positions in War and Navy 
Depts. outside U. 8., to which posi- 
tions the classification act has been 
extended by Exec. Order 8955, is 


involved, no objection will be made 


to administrative establishment of 


tentative salary rates, subject to 
subsequent adjustment, to be paid 
pending the final allocation action -. 
Where, notwithstanding general rule 
that new position, as distinguished 
from identical additional one, should 
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CLASSIFICATION—Continued. 


Positions outside United States—Con. 
New positions—Continued. 
Compensation rate payable pending al- 


emergency prior to final allocation 
action by Civil Service Commission, 
no payment of salary should be 
made, if delay be short, until salary 
rate legally payable based on the 
allocation shall have been deter- 


Reallocation—effective date—rule that 
allocation or reallocation of position ap- 
proved by Civil Service Commission is 
effective from beginning of pay period 
current when notice of approval is re- 
ceived in administrative office should be 
applied to the allocation or reallocation 
of positions within purview of Exec. 
Order 8955, extending classification act 
to and establishing a salary differential 
for, civilian positions in War and Navy 
Depts. in certain areas outside U. 8., 
and the salary differential, as well as the 
allocation or reallocation, will be effec- 
tive from beginning of such pay period _. 


Postal Service applicability generally—term 


“employments in the Postal Service,” 
&s used in sec. 2, Classification Act of 1923, 
specifying exceptions to Act, does not in- 
clude all employments under P. O. Dept.; 
and such exceptions relate only to positions 
in Postal Service for which salary rates 
were fixed in Postal Service Reclassifica- 
tion Act of 1925, or in other statutes relat- 


Prior to acquiring of civil service status—it is 


unnecessary to await covering of position 
into competitive clessified civil service 
before taking action to bring such positions 
within the Classification Act... .......-- 


Reallocations—administrative record keep- 


ing of those occurring during military 
service of employees—no objection to ad- 
ministrative recording of changes in status 
of employees on military duty who, when 
restored to their civilian positions, under 
existing law will be entitled to benefit of 
any reallocation of their positions, and 
who, under Exec. Order 8882, saving to 
them “without loss of seniority’ the 
right to within-grade salary advancements 
authorized by act, Aug. 1, 1941, will be en- 
titled to any automatic promotions that 
would have accrued to them during their 
absence had they remained in civilian serv- 
ice. 20 0, G. 789, amplified... ......... 


Transfers: 


Initial salary rates: 
Employee unqualified for detailed posi- 
tion after automatic promotion—an 
employee who has been given a with- 
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Transfers—Continued. 
Initial salary rates—Continued. 
in-grade salary advancement under 
act of Aug. 1, 1941, while still serving 
8 “trial period” in a new position, and 
who fails to meet the requirements of 
such new position may be transferred 
to duties allocated in a higher or lower 
grade, in which event his initial salary 
rate would be controlled by rules 
stated in prior decisions of the Comp- 


Temporary census employees retrans- 
ferred to permanent rolls—a nonclassi- 
fled temporary census employee re- 
stored under special provisions of sec. 3, 
act, June 18, 1929, to a former perma- 
nent position status on the Census 
Bureau permanent roll is entitled, 
contrary to rule generally applicable 
to transfers from nonclassified to classi- 
fied positions, to be restored not on 
basis of his salary status in the tempo- 
rary position but on basis of his previ- 
ous permanent-roll salary status, plus 
any increase to which he would have 
been entitled by operation of law had 
he remained on the permanent roll - -. 

Unclassified to classified positions—a 


of sec. 3, act, June 18, 1929, to a former 
permanent position status on the Cen- 
sus Bureau permanent roll is entitled, 
contrary to rule generally applicable 
to transfers from nonclassified to 
classified positions, to be restored not 
on basis of his salary status in the 
temporary position but on basis of his 
previous permanent-roll salary status, 
plus any increase to which he would 
have been entitled by operation of law 
had he remained on the permanent 


See also, Personal furnishings. 
Burial purposes—War Dept. personnel— 


where a deceased person entitled to the 
benefits of the act of May 17, 1938, author- 
izing appropriations to be made for funeral 
expenses of certain Army and War Dept. 
personnel, leaves no available outer cloth- 
ing with which to clothe his remains, the 
appro. made by the War Dept. Civil 
Appro. Act, 1942, under heading ‘‘Ceme- 
terial Expenses” to carry out purposes of 
said act of May 17, 1938, is available for the 
purchase of suitable clothing for this pur- 
pose, including articles of uniform for 
Army officers who die while in active 


Civilian—on discharge—applicability of 


N avy provisions to Coast Guard personnel 
—although Coast Guard at present is 
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CLOTHING—Continued. 
operating as part of Navy, appros. in act 
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Uniforms—C ontinued. 


of Feb. 7, 1942, for Coast Guard are sep- 
arate from appros. in same act for the 
naval service, so that provision of said act 
increasing value of civilian clothing author- 
ized by sec. 125, act of June 3, 1916, as 
amended, to be furnished Navy enlisted 
men upon discharge otherwise than 
honorably does not operate to increase 
value of civilian clothing that may be 
furnished Coast Guard enlisted men under 
said section when similarly discharged ___- 


Uniforms: 


Burial purposes—Army personnel—where 
a deceased person entitled to the benefits 
of the act of May 17, 1938, authorizing 
appropriations to be made for funeral ex- 
penses of certain Army and War Dept. 
personnel, leaves no available outer 
clothing with which to clothe his re- 
mains, the appro. made by the War 
Dept. Civil Appro. Act, 1942, under 
heading ‘‘Cemeterial Expenses”’ to carry 
out purposes of said act of May 17, 1938, is 
available for the purchase of suitable 
clothing for this purpose, including 
articles of uniform for Army officers who 
die while in active service ........_._. 

Naval reservists: 

Issuance authority applicability to Fleet 
Reserve—right under Title III, sec. 
303, Naval Reserve Act of 1938 to an 
issue of uniforms, etc., upon first re- 
porting for active duty in time of war 
or national emergency is limited to 
members of components of Naval 
Reserve mentioned in heading of said 
Title III, namely, the Organized Re- 
serve, Merchant Marine Reserve, and 
Volunteer Reserve, and, therefore, 
members of the Fleet Reserve are not 
entitled to issue of uniforms, etc., pro- 
vided therein____- 

Peacetime allowance payment when re- 
porting in time of war or national 
emergency—upon first reporting for 
duty in time of war or national emer- 
gency at a location where uniforms are 
required to be worn, commissioned 
and warrant officers of the Naval 
Reserve who have not previously re- 
ceived the $100 peacetime uniform al- 
lowance authorized by sec. 302, Naval 
Reserve Act of 1938, are entitled to that 
allowance as well as to the further sum 
of $150 authorized by the same section 
for the purchase of required uniforms 
when first reporting for active duty in 
time of war or national emergency... - 

Nurses: 

Gratuitous issuance: 

Army Nurse Corps—discussion of the 
origin and history of the gratuitous 
issuance of clothing to members of 
the Army Nurse Corps (female) ____ 
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Nurses—C ontinued. 

Gratuitous issuance—Continued. 
Navy Nurse Corps—uniless and until 

there is definite and specific statu- 
tory provision therefor, members 
of the Navy Nurse Corps (female) 
may not be gratuitously issued 
clothing in excess of that upon 
which appropriations have been 
based since the act of Jan. 22, 1923, 
which for the first time provided 
for the authorized issue of clothing 
and equipment to members of said 
Nurse Corps.. 

Officers’ Reserve Corps: 

Commissioned more than 3 years prior 
to uniform § allowance authoriza- 
tion—member of Officers’ Reserve 
Corps commissioned more than 3 
years prior to either Sept. 26, 1941, or 
uniform and equipment allowance 
act of May 14, 1940, who was accepted 
for extended active duty either prior 
to subsequent to Sept. 26, 1941, and 
who has received no allowance for 
uniforms and equipment, is entitled 
or receive active-duty uniform and 
equipment allowance authorized by 
first proviso of sec. 2, act, Mar. 9, 1942, 
if he has otherwise met terms of the 

Commission, promotion, above 

grade of captain: 

Active-duty uniform and equipment 
allowance authorized by sec. 2, act, 
Mar. 9, 1942, for members of Officers’ 
Reserve Corps commissioned prior 
to Sept. 26, 1941, is not limited by 
provision of said section authorizing 
payment of allowance to officers of 
Army of U. 8. “originally commis- 
sioned below the grade of major’”’ on 
or subsequent to Sept. 26, 1941, so 
that a Reserve officer commissioned 
above grade of captain prior to Sept. 
26, 1941, or promoted or reappointed 
above such grade, without a break 
in service, either prior or subsequent 
to that date, may receive the allow- 
ance if otherwise entitled thereto... 

Member of Officers’ Reserve Corps 
who was commissioned below grade 
of major prior to Sept. 26, 1941, but 
after break in service was appointed 
in gr ide above grade of captain on or 
subsequent to that date, is not 
entitled to the active-duty uniform 
and equipment allowance author- 
ized by sec. 2, act, Mar. 9, 1942, for 
Reserve officers commissioned prior 
to Sept. 26, 1941, and for persons 
originally commissioned in Army of 
U. 8. below grade of major on or 
subsequent to that date 


etc., 
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CLOTHING—Continued. 
Uniforms—Continued. 
Officers’ Reserve Corps—Continued. 
Effect of prior training periods: 

Deductions from current payments for 

prior training periods: 
Sec. 1, act, Mar. 9, 1942, dispensing 
with requirement in act, May 14, 
1940, that members of Officers’ 
Reserve Corps be required to 
wear uniforms as condition to 
receipt of $50 uniform and equip- 
ment allowance for each of the 3 
active-duty training periods for 
which payment is authorized 
therein, is not retroactive, but in 
determining whether a member is 
to be paid the allowance for such 
training periods subsequent to 
Mar. 9, 1942, the periods prior to 
that date, whether or not uniforms 
were required to be worn, must 
be deducted from the total of 3 
for which payment is provided. - 
Second proviso of sec. 2, uniform and 
equipment allowance act of Mar. 
9, 1942, to effect that any $50 pay- 
ments which have been made to 
Officers’ Reserve Corps officer 
under sec. 1 shall be deducted 
from $150 payment authorized 
by sec. 2 thereof, includes pay- 
ments under act, May 14, 1940, 
since said sec. 1 is reenactment of 
act, May 14, 1940, with modifica- 


While active-duty uniform and 
equipment allowance of $150 au- 
thorized by first proviso of sec. 2, 
act, Mar. 9, 1942, for certain mem- 
bers of Officers’ Reserve Corps is, 
under terms of said section, sub- 
ject to being reduced by any 
amounts paid under sec. 1 of the 
act, or under act, May 14, 1940, 
which authorize for such officers 
8 uniform and equipment allow- 
ance of $50 for each of 3 periods of 
active duty training, it should not 
be reduced by $50 for each of one or 
two periods of such training com- 
pleted prior to May 14, 1940, for 
which payment has not been made. 

Training periods in which uniform 
was not required to be worn—under 
first proviso of sec. 2 of uniform and 

equipment allowance act of Mar. 9, 

1942, specifying that member of 

Officers’ Reserve Corps shall not 

have “completed his first three 

periods of active duty training of 
three months or less in separate fiscal 
years * * *” as a condition 
to payment of allowance provided 
therein, a period of active duty train- 
ing of less than 3 months during 


Page | CLOTHING—Continued. 
Uniforms—Continued. 
Officers’ Reserve Corps—Continued. 
Effect of prior training periods—Con. 
which uniform was not required to 
be worn should be counted in de- 
termining whether an officer has 
served the 3 periods mentioned, and 
this is so even though the duty 
may have been performed prior 
to uniform and equipment allow- 
ance act of May 14, 1940........_._. 
Training periods prior to act, May 14, 
1940: 


Although member of Officers’ Re- 
serve Corps commissioned prior 
to Sept. 26, 1941, and accepted for 
active duty either prior or sub- 
sequent to that date, may have 
completed one or two periods of 
active duty training of 3 months 
or less prior to uniform and equip- 
ment allowance act of May 14, 1940, 

1026 he may receive, if otherwise quali- 
fied, the active-duty uniform and 
equipment allowance authorized 
by sec. 2, act, Mar. 9, 1942, for 
Reserve officers commissioned 
prior to Sept. 26, 1941, who have 
received or would have been en- 
titled to receive the allowance 
authorized by act of May 14, 1940 

Under first proviso of sec. 2 of uni- 
form and equipment allowance 
act of Mar. 9, 1942, specifying that 

1026 member of Officers’ Reserve Corps 
shall not have “completed his 
first three periods of active duty 
training of three months or bess 
in separate fiscal years * * *’ 
as a condition to payment of allow- 
ance provided therein, a period of 
active duty training of less than 3 
months during which uniform was 
not required to be worn should be 
counted in determining whether 
an officer has served the 3 periods 
mentioned, and this is so even 
though the duty may have been 
performed prior to uniform and 
equipment allowance act of May 
ee ne 

1026 General immateriality of whether orders 

to extended active duty were prior or 
subsequent to Sept. 26, 1941—whether 
Officers’ Reserve Corps officer, com- 
missioned prior to Sept. 26, 1041, was 
accepted for active duty in excess of 
3 months prior or subsequent to Sept. 
26, 1041, does not affect answers to 
questions covered by pars. 1, 3, 4, and 
5, of syllabus of involved decision as 
to rights of Officers’ Reserve Corps 
officers to uniform and equipment al- 
lowances authorized by act, Mar. 9, 
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CLOTHING—Continued. Page | CLOTHING—Continued. 
Uniforms—Continued. Uniforms— Continued. 
Officers’ Reserve Corps—Continued. Officers’ Reserve Corps—Continued. 
Reappointment: either prior or subsequent to Sept. 26, 


Member of Officers’ Reserve Corps 
who completed under his original 
appointment 3 periods of active 
duty training of 3 months or less in 
separate fiscal years, and who was 
reappointed either prior or subse- 
quent to Sept. 26, 1941, in another 
branch of service under which he 
completed no tours of active duty, 
is not entitled upon entry on extend- 
ed active duty to uniform and equip- 
ment allowance authorized by sec. 
2, act, Mar. 9, 1942, for Reserve 
officers commissioned prior to Sept. 
26, 1941, and for persons originally 
commissioned on or subsequent to 
that date in Army of U. 8 

Member of Officers’ Reserve Corps 
who, prior to either uniform and 
equipment allowance act of May 14, 
1940, or Sept. 26, 1941, was reap- 
pointed after having allowed his 
original commission to lapse, or who, 
after having been originally appoint- 
ed, was commissioned in same or 
higher grade without break in serv- 
ice, and who was accepted for ex- 
tended active duty either prior or 
subsequent to Sept. 26, 1941, is en- 
titled, if otherwise qualified, to 
active-duty uniform and equipment 
allowance authorized by sec. 2, act, 
Mar. 9, 1942, for Reserve officers com- 
missioned prior to Sept. 26, 1941___. 

Member of Officers’ Reserve Corps 
who was reappointed in Regular 
Army prior to Sept. 26, 1941, is not 
entitled to active-duty uniform and 
equipment allowance authorized by 
sec. 2, act, Mar. 9, 1942, for Reserve 
officers commissioned prior to Sept. 
26, 1941, who are accepted for active 
duty under their commissions, and 
for persons who are originally com- 
missioned in Army of the U. 8. on or 
subsequent to Sept. 26, 1941, regard- 
less of whether he had completed 
any periods of active duty training 
of 3 months or less under his Reserve 


grade without break in service— 
member of Officers’ Reserve Corps 
who, prior to either uniform and 
equipment allowance act of May 14, 
1940, or Sept. 26, 1941, was reappointed 
after having allowed his original com- 
mission to lapse, or who, efter having 
been originally appointed, was com- 
missioned in same or higher grade 


1941, is entitled, if otherwise qualified, 
to active-duty uniform and equipment 
allowance authorized by sec. 2, act, 
Mar. 9, 1942, for Reserve officers com- 
missioned prior to Sept. 26, 1941 
Retroactivity of act of Mar. 9, 1942— 
sec. 1, act, Mar. 9, 1942, dispensing 
with requirement in act, May 14, 1940, 
that members of Officers’ Reserve 
Corps be required to wear uniforms as 
condition to receipt of $50 uniform and 
equipment allowance for each of the 3 
active-duty training periods for which 
payment is authorized therein, is not 


Status of first proviso of section 2, act, 
Mar. 9, 1942, as independent enact- 
ment—first proviso of sec. 2, act, Mar. 
9, 1942, authorizing under certain con- 
ditions uniform and equipment allow- 
ance for members of Officer’s Reserve 
Corps commissioned prior to Sept. 26, 
1941, is independent enactment from, 
and does not constitute exception to. 
enacting clause of said section, author- 
izing under certain conditions similar 
allowance for persons originally com 
missioned in Army of U. 8. on ur sub- 
sequent to Sept. 26, 1941 

Reenlistment—turning in of uniform in 
prior enlistment—Navy enlisted man 
who received full clothing outfit on first 
enlistment, and who was required to 
turn in all uniform outer clothing upon 
discharge prior to expiration of such en- 
listment, may not be considered as having 
refunded value of such clothing within 
meaning of act of Mar. 3, 1915, and, 
therefore, is not entitled under the act 
to a gratuitous issue of clothing upon re- 


Retired naval reservists—officers, now on 
active duty, who were retired under acts 
of June 4, 1920, and July 12, 1921, for dis- 
ability incurred while on active duty in 
time of war as members of Naval Reserve 
Force established under act of Aug. 29, 
1916, are not entitled to uniform gratui- 
ties provided by sec. 302 of the Naval 


drawn clothing”’ is available for pay- 
ment, prior to actual discharge, of 
accrued clothing allowance savings 
due enlisted men of the Marine 
Corps “as is now being done in the 
Army,” even though the appropria- 


without break in service, and who was tion designates only “discharged en- 
accepted for extended active duty ee Re 457 





INDEX DIGEST 


1183 


Page | COMMERCE DEPARTMENT—Con. Page 
Census Bureau—Continued. 


men’’ as used in 1942 Marine Corps 
appropriation “for payment to dis- 
charged enlisted men for clothing 
undrawn”’ is to be construed as de- 
seriptive term and not as term of 
limitation, and, therefore, as not 
barring accrued clothing allowance 
savings payments prior to discharge. 


COAL: 


Contracts. See Contracts, coal, 
COAST GUARD: 


Appropriations, See Appropriations, Coast 
Guard, 


COLLECTIONS: 


Accounting, disposition, ete.—disbursing 
and certifying officer general procedure— 
Gen. Reg. 93—Revised, Mar. 14, 1942 

Housing rentals. See Housing, rentals. 

Public land matters. See Public Lands. 

Receipts from housing on leased land—estab- 
lishing of reserve for use in removing the 
housing—no part of receipts derived by 
Dist. of Col. Alley Dwelling Authority 
from rental and operation of temporary 
housing erected under authority of Urgent 
Deficiency Appro. Act, 1941, as amended, 
on leased land may, under authority to 
use the receipts for administrative, opera- 
tion and management expenses in connec- 
tion with the housing, be set up as a reserve 
fund for demounting and remoting the 
housing upon termination of the leases -- -. 


COMMERCE DEPARTMENT: 


Census Bureau: 
Personnel: 
Retransfer to permanent roll: 
A census employee who was granted 
a salary increase equal to a one step 
within-grade promotion incident to 
his transfer pursuant to the act of 
June 18,1929, from the permanent to 
the temporary roll, and who, had he 
remained on the permanent roll, 
would have accrued a right to a 
within-grade salary advancement 
under the act of Aug. 1, 1941, prior 
to the date of his retransfer to the 


ing quarter, at the rate to which he 
would have been entitled under the 
salary-advancement statute had he 
remained on the permanent roll... 
An increase in compensation equal to a 
one step within-grade promotion 
granted a census employee either 


Personnel—Continued. 

Retransfer to permanent roll—Con. 
incident to transfer from the per- 
manent to the temporary roll pur- 
suant to the act of June 18, 1929, or 
while on the temporary roll operates 
as a bar to a within-grade promo- 
tion under the within-grade salary- 
advancement act of Aug. 1, 1941, 
upon retransfer to the permanent roll 
until after 18 or 30 months from its 
date unless the retransfer occurs after 
the time when the employee’s right 
would have accrued under the salary- 
advancement statute had he re- 
mained on the permanent roll 

A nonclassified temporary census em- 
ployee restored under special pro- 
visions of sec. 3, act, June 18, 1929, 
to a former permanent position 
status on the Census Bureau perma- 
nent roll is entitled, contrary to rule 
generally applicable to transfers from 
nonclassified to classified positions, 
to be restored not on basis of his 
salary status in the temporary posi- 
tion but on basis of his previous per- 
manent-roll salary status, plus any 
increase to which he would have been 
entitled by operation of law had he 
remained on the permanent roll-_..- 

Rule stated in 21 Comp. Gen. 386, that 
temporary census employee re- 
stored pursuant to act, June 18, 1929, 
to former position on permanent roll 
is entitled to restoration on basis of 
any compensation increase to which 
he would have been entitled by 
operation of law had he remained on 
permanent roll, has no application to 
authorize statutory increase right to 
which first accrued after date of 


COMPENSATION: 
Additional: 


Differentials. See Compensation, differ- 
ential. 

Double compensation cases. See Com- 
pensation, double. 

Fees as court witnesses. See Witnesses, 
fees, employees testifying for the Govern- 
ment, 


Government-housing leases with em- 
ployees—if contracts between Puerto 
Rico Reconstruction Administration 
and its employees for occupancy of low- 
cost housing projects be entered into 
under same terms and conditions as with 
nonemployees, and if there be excluded 
from the list of eligible occupants em- 
ployees who act in behalf of the U. 8. in 
the transactions so as not to violate the 
provisions of 18 U. 8. Code 93, such con- 
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COMPENSATION—Continued. Page | COMPENSATION—Continued. 
Additional—Continued. Allowances—Continued. 
tracts would not be objectionable as In kind—Continued. 
being in contravention of the rule of Salary adjustment—Continued. 
public policy against the Govt. contract- Periods of absence—Continued. 
ing with its employees or of the pro- Where employees whose contracts of 
hibition in sec. 1765, R. 8., against extra employment require that the 
allowances or compensation for em- reasonable value of Govt. sub- 
sistence furnished them be de- 
Postal Service employees: ducted in accordance with sec. 3, 
Act, Mar. 1, 1929, limitation applica- act, Mar. 5, 1928, from their gross 
bility—the compensation limitation in salary are prevented from receiv- 
Postal Service dual employment and ing meals, ordinarily furnished in 
compensation statute of Mar. 1, 1929, kind, by reason of absence from 
is not applicable to payment of fees for headquarters on official business, 
special delivery service which there- the salary deductions may be re- 
tofore had been expressly authorized duced in amounts equivalent to 
the determined value of the meals 
Serving also as special delivery messen- ee ee er er anne 
gers—mail messengers and job cleaners “Base pay” defined—per annum ‘“‘base pay” - 
at first and second class post offices, of employee whose permanent position in 
regularly employed and whose salary field service is within scope of Classifica- 
is fixed on annual basis, may be paid tion Act of 1923, as amended, may be any 
fees authorized for service as special of annual salary rates prescribed by said 
delivery messengers in addition to act for grade or salary range in which posi- 
regular salary without contravening tion has been administratively allocated 
any of the dual compensation statutes, pursuant to Brookhart Salary Act. See 21 
provided such service is not performed J 
during regular tour of duty 146 Classification. See Classification. 
Aliens. See Aliens, employment. Death compensation: 
Allowances: Naval Reserve rights generally: 
In kind: Aviation cadets—Naval Reserve Avia- 


Salary adjustment: tion cadets are entitled to the pensions, 


Periods of absence: 

Where amount of cash compensation 
to be paid employees from whose 
salaries deductions are made pur- 
suant to sec. 3, act, Mar. 5, 1928, 
for value of Govt. subsistence fur- 
nished in kind is increased by 
value of meals not furnished when 
employees are absent from head- 
quarters on official business, such 
increase is not item of subsistence 
payable from traveling expense 
appropriation but is part of cash 
compensation payable from appro- 
priation for salaries - : 

Where deduction ordinarily made 
from employee's gross salary for 
subsistence in kind is to be ad- 
justed because employee was re- 
quired to purchase from personal 
funds the midday meal during a 
fractional day’s absence from head- 
quarters on official business, such 
adjustment may be effected by 
paying him for the meal on travel 
voucher (Standard Form 1012) 
rather than by adjusting his salary 
on the pay roll, but payment must 
not exceed proportionate cost of 
meal based on determined value of 
entire subsistence furnished in 
kind, notwithstanding meal may 
have cost employee more than that 
amount. 21 C. G. 663, amplified. 


compensation, retirement pay, hos- 
pital benefits and death gratuities pro- 
vided by sec. 4 of act of Aug. 27, 1940, 
as amended, to extent that such bene- 
fits are matters within jurisdiction of 
this office 

Death prior to completion ‘of 31 ‘days’ 
active service—members of Naval 
Reserve whose orders to active duty 
are for periods of indefinite duration 
during existing national emergency, 
and do not otherwise indicate that 
ordered duty is for less than 31 days, 
are within provisions of sec. 4 of act of 
Aug. 27, 1940, as amended, granting 
pensions, compensation, retirement 
pay, and hospital and death gratuity 
benefits to members of Naval Reserve 
ordered to extended active duty in 
excess of 30 days, even though they are 
disabled or die prior to completion of 
31 days’ active service. 

Honorary retired list officers—officers 
and enlisted men on honorary retired 
list of Naval Reserve, established by 
sec. 309, Naval Reserve Act of 1938, 
who have been or may be ordered to 
active duty for extended service in 
excess of 30 days are entitled to pen- 
sions, compensation, retirement pay 
and hospital benefits provided in act 
of Aug. 27, 1040, to extent that such 
benefits are matters within jurisdic- 
tion of this office 
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COMPENSATION—Continued. 
Death compensation—Continued. 


Naval Reserve rights generally—Con. 
Merchant Marine cadets—Merchant 
Marine Reserve cadets are entitled to 
the pensions, compensation, retire- 
ment pay, hospital benefits and death 
gratuities provided by sec. 4 of act of 
Aug. 27, 1940, as amended, to extent 
that such benefits are matters within 
jurisdiction of this office. _.._......._- 
Midshipmen—Naval Reserve midship- 
men are entitled to the pensions, 
compensation, retirement pay, hos- 
pital benefits and death gratuities 
provided by sec. 4 of act of Aug. 27, 
1940, as amended, to extent that such 
benefits are matters within jurisdiction 
of this office 


Deductions: 


Jury service. See Courts, jurors, fees, com- 
pensation deduction of Federal employees. 
Purchase of Govt. bonds: 

No objection to procedure whereby pay- 
ment of employee’s salary would be 
made partly by check or cash and 
partly in U. 8. Savings Bonds, even 
though procedure contemplates issu- 
ing of bonds in name of other persons 
designated by employee and that 
salary deduction for each pay period 
may not in every instance equal full 
purchase price of a bond, provided 
that, in addition to employee's pre- 
viously executed authorization for 
salary deductions, there be obtained 
when each bond is delivered a receipt 
acknowledging full payment of salary 
for period involved _..............-. 

Where employee voluntarily agrees to 
accept U. 8. Savings Bonds in lieu of 
compensation for services rendered, 
there is no legal objection to an admin- 
istratively proposed procedure where- 
by a part of his current compensation 
is to be reserved on each pay roll until 
sufficient withholdings have been 
made to equal purchase price of bonds 
for which he has subscribed, provided 
that adequate accounting data are 
furnished to enable a proper audit 
thereof by this office_.__.............-. 


Demotions. See Compensation, reduction. 
Differential: 


Action of President as prerequisite to— 
provisions of act, Nov. 26, 1940, extending 
classification act, with respect to com- 
pensation differential for employees in 
remote, etc., locations, are not effective 
unless and until President by Executive 
order establishes compensation differen- 
tial for classes of positions therein men- 
Chena snide idispsbiins seusinmdvnsicud 

Allocation ‘of position 1 as s prerequisite to— 
compensation differential authorized by 
sec, 15, act, Sept. 5, 1940, for Public Roads 

Admin., etc., employees assigned to 
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Differential—C ontinued. 


duty outside U. 8., is authorized inde- 
pendently of administrative action un- 
der classification act in allocating posi- 
tion to proper grade or salary range in 


Canal Zone employees gubieelty~<while 
E. O. 8719 and 8812 suspend compliance 
with provisions of appropriation acts 
therein mentioned with respect to com- 
pensation differential for employees in 
Canal Zone, the act of Aug. 24, 1912, 
authorizing such differential to em- 
Ployees of the Panama Canal net to ex- 
ceed 25 percent of salaries paid for same or 
similar services for the Govt. in the con- 
tinental U. 8., remains unchanged, and 
this differential may be extended to all 
Govt. employees in the Canal Zone 
whose salary rates are not otherwise 
specifically fixed by law_............-.. 

Effective date—rule that allocation or re- 
allocation of position approved by Civil 
Service Commission is effective from be- 
ginning of pay period current when no- 
tice of approval is received in adminis- 
trative office should be applied to the 
allocation or reallocation of positions 
within purview of Exec. Order 8955, ex- 
tending classification act to and estab- 
lishing a salary differential for, civilian 
positions in War and Navy Depts. in 
certain areas outside U. 8., and the sal- 
ary differential, as well as the allocation 
or reallocation, will be effective from be- 
ginning of such pay period.._......._... 

Effect of employee’s citizenship status or 

place of hire: 

Provisions of act, Nov. 26, 1940, and 
Exec. Order 8955, extending provisions 
of classification act to civilian positions 
in War and Navy Depts. in certain 
areas outside U. 8. and establishing a 
salary differential therefor, relate ex- 
clusively to classification of positions 
rather than to the qualification of indi- 
vidual employees, and, therefore, 
neither citizenship status of an indi- 
vidual, nor whether hired locally or 
elsewhere, has any bearing upon the 
allocation or fixing of salary rate to in- 
clude differential... ...............-.-. 

Where, under Exec. Order 8955, extend- 
ing classification act to, and establish- 
ing salary differential for, civilian posi- 
tions in War and Navy Depts. “for 
which citizens of the United States are 
recruited’ and which are located in 
certain areas outside U. 8., it once has 
been determined that a position is cov- 
ered by the Exec. order and the alloca- 
tion made, neither allocation of posi- 
tion nor payment of salary differential 
in that grade is affected by citizenship 
status of an individual incumbent... 
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Disability: 


Effect of payment in foreign currency— 
fact that incumbent of position covered 
by Exec. Order 8955, extending classifi- 
cation act to, and establishing a salary 
differential for, civilian positions in War 
and Navy Depts. in certain areas out- 
side U. S., may be paid in foreign cur- 
rency would not forfeit his right to the 
salary differential, and his salary rate, 
including the differential, should be 
computed on basis, and be the equiva- 


Native-pey-schedule employees—where 
position is determined not to be one ‘“‘for 
which citizens of the United States are 
recruited” within meaning of Exec. Order 
8955, extending classification act to, and 
establishing a salary differential for, ci- 
vilian positions in War and Navy Depts. 
in certain areas outside U.8., but, rather, 
& position incumbent of which is paid on 
basis of administratively adopted native 
schedule, no salary differential would be 
payable to incumbent regardless of 
whether he be a native or an American 


Resulting salary rate differing from classi- 
fication act rate—where addition of max- 
imum compensation differential of 25 
percent authorized for Govt. employees 
in the Canal Zone results in a salary rate 
which falls between two authorized 
classification act rates, the resulting 
salary rate may not be advanced to the 
next higher classification act rate, but, if 
administratively desired to fix total sal- 
ary rates of such employees at a classifica- 
tion act rate, rather than at an odd rate, 
the amount of the differential may be 
limited to an amount necessary to ac- 


Salary rate used in computation—compen- 
sation differential of not to exceed 25 per- 
cent which may be paid to Govt. em- 
ployees in Canal Zone is not required to 
be based on minimum salary rate of 
grade in which an employee’s position is 
allocated, but may be based on any 
salary rate of such grade properly fixed 


Status for subsequent automatic promo- 
tion action purposes—payment of salary 
differentia] to incumbent of position 
covered by Exec. Order 8955, extending 
classification act to, and fixing such a dif- 
ferential for, positions in War and Navy 
Depts. in certain areas outside U. 8., is 
not an “equivalent increase in compen- 
sation” within the meaning of sec. 2 of 
the uniform within-grade salary-ad- 
vancement statute of Aug. 1, 1941, and 
does not affect incumbent's eligibility to 
a within-grade salary advancement 
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Naval Reserve rights generally: 

Aviation cadets—Naval Reserve avia- 
tion cadets are entitled to the pen- 
sions, compensation, retirement pay, 
hospital benefits and death gratuities 
provided by sec. 4 of act of Aug. 27, 
1940, as amended, to extent that such 
benefits are matters within jurisdic- 


Disability prior to completion of 31 days’ 
active service—members of Naval 
Reserve whose orders to active duty 
are for periods of indefinite duration 
during existing national emergency, 
and do not otherwise indicate that 
ordered duty is for less than 31 days, 
are within provisions of sec. 4 of act of 
Aug. 27, 1940, as amended, granting 
pensions, compensation, retirement 
pay, and hospital and death gratuity 
benefits to members of Naval Reserve 
ordered to extended active duty in ex- 
cess of 30 days, even though they are 
disabled or die prior to completion of 


Honorary retired list officers—officers 
and enlisted men on honorary retired 
list of Naval Reserve, established by 
sec. 309, Naval Reserve Act of 1938, 
who have been or may be ordered to 
active duty for extended service in ex- 
cess of 30 days are entitled to pensions, 
compensation, retirement pay and 
hospital benefits provided in act of 
Aug. 27, 1940, to extent that such 
benefits are matters within jurisdiction 


Merchant Marine cadets—Merchant 
Marine Reserve cadets are entitled to 
the pensions, compensation, retirement 
pay, hospital benefits, and death 
gratuities provided by sec. 4 of act of 
Aug. 27, 1940, as amended, to extent 
that such benefits are matters within 


Midshipmen—Naval Reserve midship- 
men are entitled to the pensions, com- 
pensation, retirement pay, hospital 
benefits, and death gratuities provided 
by sec. 4 of act of Aug. 27, 1940, as 
amended, to extent that such benefits 
are matters within jurisdiction of this 


District of Columbia employees. See Dis- 
trict of Columbia. 
Double: 


See, also, Officers and Employees, holding 
two positions. 


Annuitants: 


Retirement annuity and active service 
compensation—retirement annuity au- 
thorized by Civil Service Retirement 
Act, as amended, and compensation 
for active service in a civilian capacity 
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COMPENSATION—Continued. 
Double—Continued. 
Annuitants—Continued. 
may not be paid to same person for 


Page | COMPENSATION—Continued. Page 
Double—Continued. 
Civilian employees on military duty— 
Continued. 


Leave payments—Continued. 
Survivor annuity and active service 


compensation—upon death of retired 
employee, payment may be made of a 
“survivor” annuity authorized by sec. 
4, Civil Service Retirement Act, as 
amended, to his duly designated bene- 
ficiary while such beneficiary is em- 
ployed in a civilian position and is in 
receipt of active service compensation. 
10 C. G. 309; 13 id. 54; ibid. 258; 14 id. 
285; and 16 id. 121, distinguished 
Survivor annuity and retirement annu- 
ity—where beneficiary of “survivor” 
annuity authorized by Civil Service 
Retirement Act, as amended, is em- 
ployed in position falling within pur- 
view of said act, salary deductions 
should be made regularly from com- 
pensation paid, but question as to 
whether such beneficiary will be en- 
titled to retirement annuity in addi- 
tion to “survivor” annuity will be for 
determination under laws in force at 
time right thereto arises 


Civilian employees on military duty: 


Leave payments: 

Active duty with or without reservist’s 
consent—a member of the Officers’ 
Reserve Corps who is “ordered” 
pursuant to authority of law to ac- 
tive military duty, either with or 
without his consent, is entitled under 
act of Aug. 1, 1941, to receive pay- 
ment for accumulated and current 
accrued leave earned while in his 
civilian position in addition to his 


Application for leave, granting of, etc., 
requirements: 

Annual leave for which payment is 
authorized, concurrently with ac- 
tive military or naval service, by 
act of Aug. 1, 1941, must be applied 
for, administratively granted, and 
computed the same as in any other 
case of annual leave, except that it 
need not be applied for or granted 


Where employee who was on ordered 
military duty on Ang. 1, 1941, 
made application prior to relief 
from such duty for com pensation, 
pursuant to the said act, for accu- 
mulated and current accrued ci- 
vilian leave in addition to military 
pay but decision thereon was not 
reached until after restoration to 
his civilian position, he may at 
this time be paid for the leave so 
applied for, but a similarly situ- 
ated employee who made no appli- 


Application for leave, granting of, etc., 
requirements— Continued. 

cation for compensation for his 
civilian leave until after restora- 
tion to his civilian position may 
not be paid therefor except for 
that thereafter taken... ........ 
Appropriation chargeable—period im- 
mediately following last day of 
active service in civilian position 
is period for which payment may 
be made to employees for annual 
leave, concurrently with active 
military or naval service, pursuant 
to act of Ang. 1, 1941, and the fiscal 
year salary appro. chargeable is the 
one which would have been available 
had the leave been granted in ad- 
vance for such period, the charge to 
be apportioned if the leave falls in 


Appropriation deficiencies—if unobli- 
gated balance in fiscal year appro. 
chargeable is insufficient to pay 
obligation created by act, Aug. 1, 
1941, authorizing payments to em- 
ployees for leave in their civilian 
positions concurrently with active 
military or naval service, the vouch- 
ers covering such payments should 
not be forwarded to this office as 
claims for direct settlement, but, 
rather, the administrative office 
should take steps to obtain a supple- 
mental or deficiency appropriation. 

Computation: 

In computing annual leave for which 
payment is authorized by act, 
Aug. 1, 1941, concurrently with 
active military or naval service, 
credit should be allowed for Sun- 
days and other nonwork days. 
See B-20149, Sept. 1%, 1941, 21 


Aug. 1, 1941, for leave of Govt., 
etc., employees concurrently with 
military or naval duty should be 
computed upon same basis as 
though the leave had been taken 
for the period covered thereby 
without entering the military or 
naval service, and, therefore, 
credit for Sundays and other non- 


week—Monday through Friday— 
for per annum field employees who 
formerly worked 39 hours per 
week—Monday through Saturday 
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Computation—Continued. 
—Saturday is thus established as a 
nonwork day by “administrative 
order” requiring its exclusion in 
the charging of leave, and, there- 
fore, such employees should be 
charged with only 5 days of annual 
leave for a week's absence and not 
for 5 4/7 days as was required under 
the former workweek _. ..._......- 

Employees paid from Federal funds 

but appointed by States—account- 
ing and custodial employees serving 
in office of U. S. Property and Dis- 
bursing Officer for a State who are 
employed by State military author- 
ities, although part of their com- 
pensation is paid from Federal funds, 
are not “employees of the United 
States Government” within mean- 
ing of act, Aug. 1, 1941, and they may 
not be paid under said act, concur- 
rently with active military or naval 
service, for annual leave accrued in 
their civilian positions 

Interpretation of word ‘‘ordered”’: 

Interpretation of word “ordered”’ as 
made in 21 Comp. Gen. 210 not for 
application to reserve officers or- 
dered to active duty with their 


Word “ordered” as used in act, Aug. 
1, 1941, relating to payment of em- 
ployees for leave in their civilian 
positions, concurrently with 
active military or naval duty, ap- 
pears merely to signify compul- 
sion or command, as distinguished 
from complete voluntary and self- 


Legislative authorization applicability 
to sick leave—act of Aug. 1, 1941, 
authorizing payment for leave con- 
currently with active military or 
naval duty to Govt., ete., employees 
has no application to sick leave. 

Legislative authorization scope in gen- 
eral—Government employees in- 
ducted into military or naval forces, 
including those who volunteer for 
induction, pursuant to Selective 
Training and Service Act of 1940, as 
well as those called to active duty 
pursuant to Pub. Res. No. 96 of 
Aug. 27, 1940, or section 37 (a) of the 
National Defense Act of 1916, as 
amended, are within the purview of 
the act of Aug. 1, 1941, authorizing 
payment for leave concurrently with 
active military or naval duty to 
Govt., etc., employees “ordered” to 


Pay roll procedure—no objection to 
administratively proposed pay roll, 
etc., procedure in connection with 
payments to employees for leave 
while receiving pay for military or 
naval duty, as authorized by act of 
Aug. 1, 1941, which procedure con- 
templates, among other things, that 
the records will not be amended to 
show a return of the persons from 
furlough for the leave period and a 
re-furlough for active duty. How- 
ever, payments should be supported 
by certified copy of order to active 
duty or a statement showing order 
to such duty and date so ordered ___- 

Postmasters: 

Any unexpended balance of lump 
sum appro. “Compensation of 
postmasters” for fiscal year 1941 is 
available to pay postmasters who 
have been on active military duty 
“since the fall of 1940” for leave, 
concurrent with active military 
duty, granted pursuant to act, 
Aug. 1, 1941 

As the limitation in the Postal regu- 
lations on accumulated leave in 
excess of 30 days is merely designed 
to prevent too long an absence in 
any one fiscal year and not to 
cancel such excess, decision of 
Sept. 19, 1941, B-20362, 21 C. G. 
237, authorizing payment for ac- 
cumulated and current accrued 
leave to postmasters ordered to 
active military or naval duty 
under conditions therein set forth 
may be applied to authorize pay- 
ment for ali accumulated and cur- 
rent accrued leave, rather than 
only leave not in excess of 30 days 

Postmasters who have been ordered 
to military or naval duty—as 
distinguished from those voluntar- 
ily enlisted—and whose offices 
have been filled by acting post- 
masters under authority of act of 
Dec. 6, 1940, during their absence, 
may receive compensation for their 
accumulated and current accrued 
leave (not to exceed 30 days allow- 
able in any one fiscal year under 
postal regulations) under author- 
ity of act of Aug. 1, 1941, relating to 
payment of Govt., etc., employees 
for leave concurrently with active 
military or naval service.......... 

Rate at which payable: 

A civilian employee on military duty 
who becomes entitled to a within- 
grade salary advancement under 
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Rate at which payable—Continued. 
act, Aug. 1, 1941, Public 200, at 
beginning of a quarter occurring 
within a period for which he is paid, 
concurrently with military pay, 
civilian compensation for accumu- 
lated and current accrued annual 
leave granted under act, Aug. 1, 
1941, Public 202, as amended, is 
entitled to be paid at increased 
salary rate during such period of 
annual leave from effective date of 
salary advancement_-___._...._._. 

An employee who was temporarily 
appointed or promoted, prior to 
being ordered into active military 
or naval service, to fill a vacancy 
created by another employee's 
entry into such service, is entitled, 
if otherwise qualified, to be paid 
pursuant to the act of Aug. 1, 
1941, for accumulated and current 
accrued civilian leave in addition 
to his military pay at the rate of 
compensation of the position 
temporarily held on the last day 


of civilian service immediately . 


prior to entry on active military 
or Daval duty 

Employee reduced in grade and 
salary simultaneously with 
release from active civilian service 
under orders to enter active mili- 
tary service may be paid compen- 
sation for accumulated and current 
accrued civilian leave, concurrent- 
ly with active military pay, under 
act, Aug. 1, 1941, only at reduced 
rate applicable to position actually 
held at time he entered military 


Restoration to civilian position prior 
to legislation authorizing such pay- 
ments—if employee returned to his 
civilian position from military serv- 
ice prior to Aug. 1, 1941, the date of 
approval of Public Law 202, granting 
to employees ordered to military 
duty the right to receive payment 
for accumulated and current accrued 
leave in addition to their military 
pay, he was not in a status upon 
which the statute could operate and 
is entitled merely to be recredited 


Restoring separated employees solely 
for payment for leave—an employee 
who is not restored pursuant to sec. 7 
of the Service Extension Act of 1941 
to active Federal civilian duty after 


Continued. 


Leave payments—Continued. 


ment may not be restored to a pay 
status for the sole purpose of paying 
him for accumulated leave unused at 
the time of his enlistment : 
Rights generally of employees entering 
military duty prior to May 1, 1940— 
employce ordered to active military 
or naval duty prior to May 1, 1940, is 
entitled to the benefits of act of Aug. 
1, 1941, relating to payment of em- 
ployees for leave in their civilian 
positions concurrently with active 
military or naval service, but this 
does not necessarily mean that per- 
son ordered to active duty prior to 
date of Aug. 1 act, who completed 
active duty prior to such date, would 
be entitled to its benefits__._..... A 
Temporary employees—an employee 
who was temporarily appointed or 
promoted, prior to being ordered 
into active military or naval service, 
to fill a vacancy created by another 
employee’s entry into such service, 
is entitled, if otherwise qualified, 
to be paid pursuant to the act of 
Aug. 1, 1941, for accumulated and 
current accrued civilian leave in 
addition to his military pay at the 
rate of compensation of the position 
temporarily held on the last day of 
civilian service immediately prior to 
entry on active military or naval 


Training duty—an employee who is 
ordered with his consent to ‘‘active 
duty training with the Regular 
Army” as a member of the Officers’ 
Reserve Corps under authority of 
the National Defense Act is entitled 
to payment for accumulated and 
current accrued leave under the 
act of Aug. 1, 1941 

Volunteers for enlistment: 

Action taken to separate civilian 
employee upon his voluntary en- 
listment subsequent to May 1, 
1940, either by acceptance of his 
resignation or otherwise, may not 
thereafter be rescinded by retro- 
actively changing administrative 
records to show such employee as 
in a leave-without-pay status, not- 
withstanding sec. 7 of Service 
Extension Act of 1941 conferring on 
such volunteers the same reem- 
ployment benefits accorded per- 
sons inducted under Selective 
Training and Service Act of 1940, 
but his right to such reemploy- 
ment benefits will not be affected 
by his separation from the service. 
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Volunteers for enlistment—Continued. 
A Govt. employee inducted into 
military service on June 17, 1041, 
who enlisted in Regular Army on 
June 20, 1941, is entitled to the 
benefits of the act of Aug. 1, 1941, 
authorizing payment for accumu- 
lated and current accrued leave, 
concurrently with active military 
or naval duty, to employees of the 
United States, ete., “ordered” 
CoG GF oa ak. ‘a 

Civilian employee who voluntaril 
enlists may not receive payment 
for accrued civilian annual leave 
concurrently with military or 
naval pay, even though combined 
rate of such compensation and 
pay be less than the $2,000 per 
annum limitation specified in 
dual compensation statute of 
1916, and no question regarding his 
leave rights will arise until he has 
complied with the terms and con- 
ditions of sec. 7 of Service Ex- 
tension Act of 1941 entitling him 
to restoration to his civilian posi- 
tion and he has been so restored - - 
While employees who enter mili- 
tary or naval service by voluntary 
enlistment, regardless of date of 
enlistment, are not entitled to bene- 
fits of act of Aug. 1, 1941, relating 
to payment of employees for leave 
concurrently with military or 
naval duty, those who voluntarily 
enlist after May 1, 1940, are entitled 
to the reemployment henefits of 
section 7 of the act of Aug. 18, 


Women’s Army Auxiliary Corps mem- 
ber’s eligiblity—female civilian Govt. 
employees who enter Women’s 
Army Auxiliary Corps are entitled 
to benefits of act, Aug. 1, 1941, as 
amended, authorizing payment for 
accumulated or current accrued 
leave concurrently with active 
military duty, on same basis and in 
accordance with same rules as have 
been stated in decisions of this office 
with respect to male civilian em- 
ployees who enter active military 


District of Columbia employees. See Dis- 
tric of Columbia. 

Election of amount for retention—under 
sec. 212, act of June 30, 1932, limiting to 
$3,000 per annum combined rate of re- 
tired pay and civilian compensation of 
retired commissioned officers who are 
also civilian Govt. employees, there is no 
right of election to receive either civilian 


pay equals or exceeds $3,000 per annum, 
otherwise, deductions to bring combined 
rate within limitations must be made 


Fees as salary—compensation paid for 
special delivery of mail matter is not 
based upon any element of time but 
constitutes payment of indefinite and 
undetermined aggregate made up of 
charges for separate services dependent 
entirely upon contingencies beyond 
control of Govt. or employee, and accord- 
ingly, does not constitute salary within 
meaning of dual compensation act of 


Concurrent military duty. See Com- 
pensation, double, civilian employ~ zs on 
military duty. 

Concurrent regular compensation and 

leave payments in same position: 
Appiuvation for and denial of leave— 
War Dept. field service employees 
are not entitled to payment under 
the act, June 3, 1941, and the Presi- 
dent’s regulations issued pursuant 
thereto, for annual leave in lieu of 
vacations unless permission to take 
a vacation has been requested and 
such permission has been denied, 
even though current accrued leave 
would be forfeited at the end of the 
calendar year because of excess 


Application for and denial of leave 
prior to effective date of Exec. 
order—War Dept. field service em- 
ployee within purview of sec. 1 of 
E. O. 8817, prescribing rules and 
regulations under which payments 
are to be made pursuant to act, June 
3, 1941, for denied vacations, may not 
be compensated for any forfeitable 
leave accrued during the calendar 
year 1941 if the request for and denial 
of the leave oceurred prior to the 
effective date, July 5, 1941, of the 


Application for leave not made be- 
cause of indispensability of em- 
ployee’s services—where applica- 
tion for current accrued annual 
leave was not made by War Dept. 
field service employee because of a 
prior determination that his services 
could not be spared during the year, 
compensation may not be paid after 
Dec. 31 under act, June 3, 1941, for 
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Application for leave not made fol- 
lowed by determination employee’s 
serviees were indispensable—under 
act, June 3, 1941, and President’s 
regulations issued pursuant thereto, 
a War Dept. field service employee 
may not be compensated after ex- 
piration of the calendar year for 
annual leave not applied for and 
denied during the calendar year in 
which the leave accrued, notwith- 
standing a determination is made at 
the time of proposed payment that 
his services could not have been 
spared during the preceding year--.. 

Certificate that leave would otherwise 
be forfeited—vouchers proposing 
payment pursuant to act, June 3, 
1941, for annual leave covering 
vacation applied for and denied 
to those War Dept. field service em- 
ployees who, under sec. 1 of Exec. 
Order 8817, are entitled to payment 
for only so much of their current 
accrued leave covering a relin- 
quished vacation as would be 
forfeited because of excess accumu- 
lation, should contain a certification 
that leave for which payment is 
proposed would be forfeited at end 
of calendar year during which the 


Concurrent annual and sick leave pay- 
ments—War Dept. field service em- 
ployee who foregoes his vacation 
may be paid pursuant to act, June 3, 
1941, and President’s regulations 
issued pursuant thereto, for annual 
leave covering the vacation so relin- 
quished and; also, for absence on 
account of sickness, injury, or other- 
wise, only if the two payments are 
not to cover the same period of 


Current leave after accruing maximum 
leave for 4 consecutive years—if a 
* War Dept. “nonindustrial” civilian 
employee’ stationed outside conti- 
nenital. U. 8. had; 6n Jan. 1,. 1941, 
accumulated 104 days’ annual leave, 
‘exclusive of Sundays arid holidays, 
for four cohsecutive years of service, 
he miist be considered as ‘hiaving 
‘ already forfeited 26 days’ ‘leave as 
of that daté, none of which may be 
sec. 1 of Exec. Order 8817 issued pur- 
suant to act of June 3, 1041, author- 
tstag sopunntaten denighiqnastions 
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leave payments in same position— 
Continued. 

“Current leave” defined—for purposes 
of payment under sec. 1 of E. O. 
8817, issued pursuant to act, June 3, 
1941, for the current—as distin- 
guished from accumulated—leave 
that an employee would forfeit if he 
is required to forego his vacation, 
the 26 or 30 days, as the case may be, 
of annual leave which War Dept. 


employees stationed outside conti- 


nental U. 8. accrue each year for 4 
consecutive years, including the year 
current when the leave is taken, is 
to be classed as current leave only 
during the year in which it accrues. 

Current leave during fourth leave- 
accrual year—if a War Dept. “nonin- 
dustrial” civilian employee sta- 
tioned outside continental U. S., 
who may accumulate 104 days’ an- 
nual leave, exclusive of Sundays and 
holidays, through 4 consecutive years, 
including the year current when the 
leave is taken, applies for and is 
denied during his fourth consecutive 
year the amount of annual leave, not 
to exceed 26 days exclusive of Sundays 
and holidays, he would forfeit at the 
end of that year, he may be paid for 
such leave, subject to the conditions 
of sec. 1 of Exec, Order 8817, issued 
pursuant to act of June 3, 1941, au- 
thorizing payments for denied vaca- 
tions as therein specified 

General effect of denied leave payments 
on léave payments on separation 
from service—whether a War Dept. 
field service “industrial’’ employee 
is to be paid for annual leave to his 
credit upon separation from service 
is not dependent upon whether he 
has been previously paid pursuant to 
act, June 3, 1941, and President’s 

’ regulations issued pursuant thereto, 
for current accrued leave in lieu of a 
vacation, but is dependent upon the 
usual rules with respect to granting 


accumulated and current accrued 


General effect of employee’s being on 
military duty—where War Dept. 
field service employee of class en- 

. titled to payment under act, June 3, 
1941,. for current accrued leave in 
lieu of vacation is on leave without 
pay as Reserve officer on active duty, 
his right to payment for accumulated 
and ‘current accrued leave is con- 
trolled by act, Aug. 1, 1941, with 

"respect to leave rights of Govt. em- 
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ployees, generally, who are on active 
military or naval duty..............- 
Granting of annual leave after pay- 
ment for denied leave—War Dept. 
field service employee who has been 
paid pursuant to act, June3, 1941, and 
President's regulations issued pursu- 
ant thereto, for current accrued an- 
nual leave in lieu of a vacation may 
subsequently for urgent, unforeseen 
reasons be given leave chargeable 
against any annual leave he might 
then have to his credit__............- 
“Industrial” employees defined—W ar 
Dept. field service employees en- 
gaged in construction, manufac- 
turing, etc., pursuits whose services 
are of type in demand by private in- 
dustry, and are thus entitled to 
Payment for current accrued annual 
leave in lieu of relinquished vaca- 
tions under sec. 2, E. O. 8817, issued 
pursuant to act, June 3, 1941, regard- 
less of leave accrued in prior years, 
are administratively designated as 
“Industrial” employees whose posi- 
tions are not classified under Classi- 


Limitation of leave payments to cur- 
rent year leave accruals: 

Under act, June 3, 1941, and Presi- 
dent’s regulations issued pursuant 
thereto, War Dept. field service 
employees may not be advanced 
annual leave in order to be paid 


War Dept. field service employees 
are entitled under act, June 3, 1941, 
and E. O. No. 8817 promulgated 
pursuant thereto, to be paid only 
for current annual leave accrued 
during a particular calendar year 
at the time application for vacation 
is made and depied, whether they 
are of the class covered by sec. 1 of 
said E. O. entitled to payment for 
only so much of their current 
accrued leave as would be for- 
feited because of excess accumula- 
tion, or whether of the class 
covered by sec. 2 of said E. O. en- 
titled to payment for current ac- 
crued leave regardless of leave ac- 


Payments for leave extending into sub- 
sequent year—War Dept. field serv- 
ice employee whose application for 
current sccrued annual leave was 
made at such time in December that, 
had the leave been granted instead 
of denied, the leave status of the em- 
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ployee would have extended into the 
following calendar year, may not be 
paid under act, June 3, 1941, and 
President’s regulations issued pur- 
suant thereto, for any part of the 
relinquished vacation period extend- 
ing beyond the end of the calendar 
year in which the leave accrued... _- 


Saturdays—War Dept. field service 


employee who is entitled to payment 
under act, June 3, 1941, and Presi- 
dent’s regulations issued thereunder, 
for period of annual leave covering 
relinquished vacation is not entitled 
to payment for Sundays and other 
nonwork days occurring at the begin- 
ning or end of such period, but he 
may bepaid a full day’s salary for 
every Saturday, for which four hours 
or one-half day of leave is charged, 
occurring within or on first or last 
day of period, as well as for Sundays 
occurring within such period .._._.. 


Sundays and nonwork days: 


War Dept. field service employee 
who is entitled to payment under 
act, June 3, 1941, and President's 
regulations issued pursuant there- 
to, for annual leave covering a va- 
cation which he has requested per- 
mission to take but which was 
denied because his services could 
not be spared should be paid as if 
he were actually on vacation for 
the period so denied him, and, 
therefore, credit for Sundays and 
other nonwork days occurring 
within such period should be 


War Dept. field service employee 
who is entitled to payment under 
act, June 3, 1941, and President’s 
regulations issued thereunder, for 
period of annual leave covering 
relinquished vacation is not en- 
titled to payment for Sundays and 
other nonwork days occurring at 
the beginning or end of such 
period, but he may be paid a full 
day’s salary for every Saturday, 
for which four hours or one-half 
day of leave is charged, occurring 
within or on first or last day of 
period, as well as for Sundays oc- 


Time of leave payments: 


Under act, June 3, 1941, and Presi- 
dent’s regulations issued pursuant 
thereto, War Dept. field service 
employees may not be paid for 
entire year’s sccrual of annual 
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leave for which payment is 
claimed, in lieu of relinquished 
vacations, until end of calendar 


War Dept. field service employee 
who foregoes his vacation because 
his services cannot be spared and 
meets requirements of act, June 3, 
1941, and President’s regulations 
issued pursuant thereto, by actu- 
ally requesting leave in advance 
and having such application denied 
acquires a vested right to payment 
for leave so denied, and the certi- 
fication required by the regula- 
tions and the actual disbursement 
on the pay roll may follow at any 
proper date, whether in the same 
or a subsequent calendar year or 


Postal Service employees: 

Act Mar. 1, 1929, limitation applica- 
bility—the compensation limitation 
in Postal Service dual employment 
and compensation statute of Mar. 1, 
1929, is not applicable to payment of 
fees for special delivery service which 
theretofore had been expressly author- 


Serving also as special delivery mes- 
sengers—mail messengers and job 
cleaners at first- and second-class post 
offices, regularly employed and whose 
salary is fixed on annual basis, may be 
paid fees authorized for service as 
special delivery messengers in addi- 
tion to regular salary without contra- 
vening any of the dual compensation 
statutes, provided such service is not 
performed during regular tour of 


Substitutes in general—in view of the 
act of Mar. 1, 1929, limiting to $2,000 
the total amount that postal employ- 
ees serving in a dual capacity may re- 
ceive in any one fiscal year, the total 
salary of a substitute postal clerk who 
is assigned, also, to the duties of a sub- 
stitute laborer in a first- or second-class 
post office during different periods of 
time may not exceed $2,000 per annum, 
and the same limitation is applicable to 
the dual employment of substitute 
clerks as substitute carriers and vice 
versa. Decision to be effective in 
audit of accounts beginning with fiscal 


Concurrent retired and civilian service 
pay: 

Concurrent payment of retired pay 
and civilian compensation to retired 
Army warrant officer who had been 
retired from Army on account of age 
is not in contravention of the dual 
compensation act of 1916, even 
though combined amount of his 
retired pay and civilian compensa- 
tion exceeds limitation of act; nor is 
such payment in contravention of 
section 212 of the Economy Act, 
since he was not retired on account 


Election of amount for retention— 
under sec. 212, act of June 30, 1932, 
limiting to $3,000 per annum com- 
bined rate of retired pay and civilian 
compensation of retired commis- 
sioned officers who are also civilian 
Govt. employees, there is no right of 
election to receive either civilian 
compensation or retired pay unless 
retired pay equals or exceeds $3,000 
per annum; otherwise, deductions to 
bring combined rate within limita- 
tions must be made from retired 


Enlisted personnel: 

Retired Army enlisted man whose 
retired pay is so reduced as to ex- 
clude benefit he acquired under 
act of June 6, 1924, to be retired as 
@ warrant officer on account of 
having served as commissioned 
officer during World War, may be 
employed as military instructor in 
District of Columbia schools even 
though salary rate of civilian posi- 
tion and reduced retired pay ex- 
ceeds $3,000 per annum limitation 
of sec. 212, act of June 30, 1932__... 

Retired Army enlisted men are not 
subject to dual compensation limi- 
tations of acts of July 31, 1894, 
May 10, 1916, and June 30, 1932, 
except that under latter act Army 
enlisted man retired on account 
of service as commissioned officer 
during World War who accepts 
civilian position must have retired 
psy reduced to rate not in excess 
of rate he would have received if 
he had retired on enlisted service, 
only, if combined rate of civilian 
salary and retired pay computed 
on account of commissioned serv- 
ice would exceed $3,000 per annum. 

While retired Army officer who re- 
ceives retired pay of less than $2,500 
per annum is not prohibited by act, 

July 31, 1894, as amended, from 

receiving less than $2,500 per annum 
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in a Govt. civilian position, under 
sec. 212, act, June 30, 1932, combined 
rate of civilian compensation and 
retired pay may not exceed $3,000 per 
annum, and, in event combined rate 
exceeds such limitation, it is required 
that civilian compensation be paid 
in full and that deductions necessary 
to bring combined rate within the 
limitation be made from retired pay. 
Forty-hour week: 

Administrative responsibility for fixing 
regular tour of duty—under act, Mar. 28, 
1934, act, July 2, 1940, and other similar 
statutes authorizing overtime compen- 
sation for certain employees at overtime 
rates for work in excess of 40 hours per 
week, it is necessary that a regular week- 
ly tour of duty of 40 hours be adminis- 
tratively fixed for such employees during 
which their regular rates of compensa- 
tion are payable in order that compen- 
sation for overtime work may be prop- 
erly computed, and it is within admin- 
istrative discretion to select the days of 
the week on which the 40 hours’ work is 


Nonwork day outside regular tour of 
duty—while War Dept. per annum 
employees subject to 40-hour week stat- 
utes of Oct. 21, 1940, or June 3, 1941, are 
entitled to regular compensation for 
days outside regular tour of duty with- 
out working (unless withheld as dis- 
ciplinary measure for failure to work 
when ordered), annual or sick- leave, 
which is synonymous with duty status, 
may not be granted or charged for days 
outside such tour of duty for which 
overtime compensation would be pay- 
Overtime. See Compensation, overtime, 
forty-hour week. 

Per annum, per diem, etc., rates. See 
Compensation, rates. 

Sundays and holidays. See Sundays and 
Holidays. : 

Government salary tables: 

Establishing of additional salary rates— 
Gen. Reg. 54, Supp. 10, Aug. 6, 1941... _.- 
Retirement deduction increase-—-Gen. Reg. 
6&4, Supp. 11, Feb. 2, 1942... ............- 
lolidays. See Sundays aud Holidays, com- 
pensation. 

{acreases. See Compensation, promotions. 

Joint Service Pay Act. See Pay. 

Oaths. See Oaths. 

Overtime: 

Forty-hour week: 
Administrative responsibility for fixing 
regular tour of duty—under act, Mar. 
28, 1934, act, July 2, 1040, and other 
similar statutes authorizing overtime 
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Forty-hour week—Continued. 
compensation for certain employees at 
overtime rates for work in excess of 40 
hours per week, it is necessary that a 
regular weekly tour of duty of 40 hours 
be administratively fixed for such em- 
ployees during which their regular 
rates of compensation are payable in 
order that compensation for overtime 
work may be properly computed, and 
it is within administrative discretion 
to select the days of the week on which 
the 40 hours’ work is to be performed -- 

Change of work days or hours—where 
regular 8-hour tour of duty of 40-hour- 
week employees was so changed on 
a holiday—not arbitrarily but in an 
emergency—from 8 a. m.-4 p. m. to 
12 midnight-8 a. m., the latter 8 hours 
constituted part of the regular 40-hour 
weekly tour of duty and the employees 
are not entitled to pay at overtime 
rates for the 8 hours actually worked, 
or to gratuity pay for the holiday, in 
addition to their regular wages... ----- 

Inclusion of absence in pay status as part 
of week—under statutes authorizing 
overtime compensation for work in 
excess of regular tour of duty, either on 
weekly or daily basis, time off from 
duty in pay status authorized by law, 
such as for annual leave, holidays, and 
compensatory time off, must be re- 
garded as part of regular tour of duty, 
and overtime compensation is payable 
for work actually performed in excess 
of such regular tour of duty, including 
time off therein for which regular com- 
pensation is paid. See numerous 


Inclusion of official travel time as part of 
week—truck drivers—official travel 
time of heavy duty truck drivers may 
be included as hours of employment in 
determining the hours for which such 
personnel are entitled, under the ap- 
plicable 40-hour-week statute, to over- 


Per annum employees. See Compensa- 
tion, overtime, per annum employees. 
Rate fixing—the 40-hour-week statute of 
Mar. 28, 1934, fixes only a minimum 
overtime rate of compensation at time 
and one-half and does not preclude the 
fixing of a higher rate for overtime on 
Sundays or holidays, so that Panama 
Canal regulations may provide for 
overtime compensation for Sundays 
and holidays at a rate of 24 times 


Sunday and holiday work: 

If 40-hour-week employee does not 
work or is not otherwise in a pay 
status during leave or on 8 holiday 
for all of the 40 hours of his regular 
tour of duty, compensation for any 
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Overtime—Continued. Overtime—Continued. 
Forty-hour week—Continued. Forty-hour week—Continued. 
Sunday and holiday work—Continued. Work on day outside regular tour of 
work performed, on a holiday or any duty—Continued. 
other day, outside of his regular tour tour of duty, compensation for any 
of duty to make up for the time lost work performed, on a holiday or any 
is not payable at the overtime rate other day, outside of his regular tour 
but only at the regular rate__...._.. 217 of duty to make up for the time lost 
The 40-hour-week statute of Mar. 28, is not payable at the overtime rate 
1934, fixes only a minimum overtime but only at the regular rate__....... 217 : 
rate of compensation at time and one- Time worked by 40@-hour-week em- 
half and does not preclude the fixing ployee on any day during other than 
of a higher rate for overtime on Sun- the reguler hours of his weekly tour 
965 days or holidays, so that Panama of duty is compensable at the over- 
Canal regulations may provide for time rate unless the work was per- 
overtime compensation for Sundays formed to make up time previously 
and holidays at a rate of 24 times lost during the regular hours of his 
wepgtete. 22. 2.322.502. I. 217 weekly tour of duty. _.__.____- wicks 217 
Where regular 8-hour tour of duty of Per annum employees: 
40-hour-week employees was so Administrative discretion as to who shall 4 
ehanged on a holiday—not arbi- be paid overtime—act, June 3, 1941, 
trarily but in an emergency—from 8 and E. O. issued thereunder, author- 
a. m.-4 p. m. to 12 midnight-8 a. m., izing overtime compensation for cer- ; 
the latter 8 hours constituted part of tain per annum employees of War, 
the regular 40-hour weekly tour of Navy, Coast Guard, and Panama 5 
217 duty and the employees are not en- Canal, are not mandatory but vest 
titled to pay at overtime rates for the limited administrative discretion to 
8 hours actually worked, or to gra- determine individual employees or 
tuity pay for the holiday, in addition classes of employees who may be re- 
to their regular wages..-..........-- 217 quired to work overtime, which deter- 

Truck drivers removal from purview of mination is subject to terms and con- : 
Classification Act—where proper ad- ditions of statute and E. O__.......... 471 : 
ministrative action has been taken to General conditions necessary to pay- | 
eliminate the position of truck driver, ment under act of June 3, 1941—per 
heavy duty, in the field service of the annum field employees of the Navy f 
Ordnance branch of the War Dept. Dept. are not entitled to the overtime t 
from the purview of the Classification compensation authorized by act of ' 
Act, and, also, to include such posi- June 3, 1941, unless the overtime work } 
tions under the 40-hour week act of is essential to and directly connected i 

853 Oct. 21, 1940, and to fix a regular tour with the expeditious prosecution of the : 
of duty of 40 hours per week, payment overtime work of employees enumer- 
of overtime compensation under the ated in sec. 5 (8) of the act of June 28, 
terms of the latter statute is authorized 1940, for which they are being paid i 
for time worked, including travel time, overtime compensation..............- 471 ‘ 
in excess of the regular 40-hour tour of Work connected with work of Navy en- “ 
GU cae cate ccccth tte dretocettentene 724 listed men—per annum field employ- ’ 
Weekly vo. daily computation basis—in ees of the Navy Dept. are not entitled ; 
74 computing overtime compensation of to overtime compensation under the 5 
40-hour week War Dept. field service act of June 3, 1941, for overtime work § 
employees under act, Oct. 21, 1940, an essential to and directly connected 5 
employee should be paid his regular with work of Navy enlisted personnel. 471 
rate of compensation for the five days Postal Service employees—work on com- 
comprising his regular work week if in pensatory time day—special clerks, i 
a pay status for an aggregate of 40 hours clerks, and laborers, in first- and second- 
during such regular work week, and class post offices, and carriers in City 
any time actually worked during the Delivery Service may be scheduled for 
week in addition to the 40 hours thus work on same day they are granted com- : 
computed is compensable at the over- pensatory time off from duty in lien of yi 
time rate regardless of the day of the work which was required on a preceding ‘ 
217 week on which the overtime work is Saturday, and such time off may be in- ; 
PRINS gs a tecedertcgecpsosnsgsteds 74 cluded as part of regular 8-hour work day 


Work on day outside regular tour of 


duty: 

If 40-hour-week employee does not 
work or is not otherwise in a pay 
status during leave or on a holiday 
for all of the 40 hours of his regular 


in determining overtime compensation 
payable for work required on that day in 
addition to the 8 hours thus computed, 
but both compensatory time off and 
overtime compensation may not be al- 
lowed for same period of day............ 
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Part time—rate establishment basis. See 
Compensation, rates, part time employees. 
Pay rolls. See Pay Rolls. 
Postal Service: 
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Interval between—period of 18 or 30 
months is not required between meri- 


Classification Act applicability—term 
“employments in the Postal Service,” 
as used in sec. 2, Classification Act of 
1923, specifying exceptions to Act, does 
not include all employments under P. O. 
Dept.; and such exceptions relate only to 
positions in Postal Service for which 
salary rates were fixed in Postal Service 
Reclassification Act of 1925, or in other 
statutes relating to Postal Service 

Clerks, division headquarters—minimum 
salary applicability to temporary or sub- 
stitute clerks—statutory minimum sal- 
ary rate of clerks at division headquarters 
of post-office inspectors is applicable to 
both permanent and temporary em- 
ployees, and, therefore, salary rate of a 
temporary clerk at such headquarters 
who is not employed as a substitute to 
perform the work of a permanent em- 
ployee absent on furlough or leave with- 
out pay may not be less than the statu- 


Custodial employees—salary rates of cus- 
todial employees of P. O. Dept. are 
required to be fixed in accordance with 
Classification Act of 1923, as amended - - - 


Double compensation cases. See Com- 
pensation, double, Postal Service employ- 
ees. 

Overtime. See Compensation, overtime, 
Postal Service employees. 

Promotions. See Compensation, promo- 
tions. 

Promotions: 

Administrative: 

Applicability of statutory prohibition 
to increase required by statute— 
within-grade promotion of incumbent 
of position pursuant to statutory pro- 
vision fixing annual salary of position 
at increase over prior rate is legislative 
promotion and not administrative one 
within prohibition in sec. 302, act, 
July 3, 1941, against administrative 
within-grade promotions 

Average provision limitation. See Com- 
pensation, rates, average provision limi- 
tation. 

Effect upon interval required between 
automatic promotions—where employee 
has been granted a periodic within- 
grade salary advancement under act 
of Aug. 1, 1941, as of beginning of a 
particular quarter, his right to another 
such periodic salary advancement, 
other conditions being met, after 18 
or 30 months’ service from that date 
is not affected by @ meritorious salary 
advancement granted within such 


torious—as distinguished from peri- 

odic—within-grade salary advance- 

ments under act of Aug. 1, 1941 

Number authorized—only one meritori- 
ous advancement under act of Aug. 

1, 1941, may be made within each of 

the 18- or 30-month periods applicable 

to periodic advancements 

Prior to attaining eligibility for auto- 
matic promotion—a prospectively 
effective meritorious—as distinguished 
from periodic—within-grade salary 
advancement of one step may be 
granted an employee under the act 

of Aug. 1, 1941, and Exec. Order 8882 

issued pursuant thereto, even though 

the employee may not as yet have 
attained eligibility for his first periodic 
within-grade salary advancement 

under the act by serving 18 or 30 

months without an equivalent increase 

in compensation. 
Prohibition pending uniform promotion 
plan: 

Effective date—while appropristion 
act containing prohibition against 
use of “any appropriation available 
for obligation during the fiscal year 
1942” for payment of witbin-grade 
promotions until uniform within- 
grade promotion plan shal) . take 
effect was not approved until July 3, 
1941, prohibition is effective from 
beginning of fiscal year, and, there- 
fore, is applicable to within-grade 
promotion administratively ap- 
proved in June 1941, but made 
effective on July 1, 1941 

Removal of—as the act of Aug. 1, 1941, 
has put into effect a uniform within- 
grade salary-advancement plan for 
positions compensated according to 
the Classification Act, as amended, 
the prohibition against within-grade 
salary advancements during the fiscal 
year 1942 contained in sec. 302 of act 
of July 3, 1941, has ceased to operate, 
regardless of whether a particular 
position comes within the purview 
of the Classification Act, as amended 
by the act of Aug. 1, 1941 

Retention rights—vested right of an em- 
ployee to retain a meritorious within- 
grade salary advancement granted 
pursuant to act of Aug. 1, 1941, main- 
tains only so long as he remains in the 
position in which the advancement 
was granted, but, upon transfer, pro- 
motion, or reduction from one position 
to another with different duties and 
responsibilities, whether in the same 
or different grade, it is within adminis- 
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trative discretion under sec. 10 of the 
Classification Act of 1923 to fix his 
initial salary in the new position at 
such prescribed rate of the grade as 
will save to him the benefit of a within- 
grade salary advancement to which 
he previously had become entitled... - - 


Automatic: 


Administrative error in denying—an 
administrative error in not granting 
an employee a within-grade salary 
advancement pursuant to act of Aug. 
1, 1941, may not defeat or delay right 
of employee to advancement on and 
after beginning of any quarter he be- 
came qualified and entitled thereto, 
and administrative action retroactive- 
ly correcting the error is not to be 
regarded as a retroactively effective 
promotion such as is prohibited under 
the general rule applicable to pro- 


Administrative record keeping of those 
occurring during military service of 
employees—no objection to adminis- 
trative recording of changes in status 
of employees on military duty who, 
when restored to their civilian posi- 
tions, under existing law will be en- 
titled to benefit of any reallocation of 
their positions, and who, under Eaec. 
Order 8882, saving to them “without 
loss of seniority” the right to within- 
grade salary advancements authorized 
by act, Aug. 1, 1941, will be entitled 
to any automatic promotions that 
would have accrued to them during 
their absence had they remained in 
civilian service, 20 C. G. 789, ampli- 


of increase payable under uniform 
within-grade salary-advancement act 
of Aug. 1, 1941, is to be determined by 
the rates applicable to particular 
grade in which employee is serving at 
time he becomes eligible for the in- 


Appropriation deficiencies: 

Existing salary appropriations are 
available for salary advancements 
under uniform salary-advancement 
act of Aug. 1, 1041, from and after 
Oct. 1, 1041, or from and after 
beginning of any later quarter of 
present fiscal year, notwithstanding 


It is proper that actual payment of 
within-grade salary advancements 
required by act of Aug. 1, 1941, 
be postponed pursuant to request of 
House Appropriations Committee 
and Bureau of the Budget until 
appropriation of additional funds 
for payment of the salary increases. 


Claim procedure—amounts representing 
within-grade salary advancements 
under act, Aug. 1, 1941, due employees 
who transferred to other Govt. agencics, 
or who were separated from service, 
should be certified for payment by 
administrative office in which em- 
Ployee was employed prior to transfer 
or separation, and may be paid by 
disbursing officer except in cases where 
payment cannot be accomplished 
within 3 months after close of fiscal 
year, in which event matter should be 
forwarded to this office for settlement. 

Cooperative employees—Geological Sur- 
vey employees engaged on projects 
pursuant to cooperative agreements 
with States and municipalities, effect 
of which agreements is to reserve to 
State or municipality supervisory 
control as to fixing of salaries, are not 
“occupying permanent positions with- 
in the scope of the compensation 
schedules” fixed by Classification Act 
within meaning of within-grade 
salary-advancement statute of August 
1, 1941, so as to entitle them as a matter 
of right to within-grade salary ad- 
vancements under the statute 


Date for “occupying permanent posi- 


tions * * * "—words “occupying 
permanent positions within the scope 
of the compensation schedules fixed 
by this Act,” in sec. 2 (b), act, Aug. 
1, 1941, providing for uniform within- 
grade salary advancement plan, have 
relation to beginning of quarter when 
employee becomes eligible for advance- 
ment, and definitions of terms “‘per- 
manent positions’ and “positions 
within the scope of the compensation 
schedule fixed by this Act” in sec. 
1, E. O. 8882 of Sept. 3, 1941, have re- 
lation to position held at beginning of 


An employee who has been given a 
within-grade salary advancement 
under act of Aug. 1, 1941, while still 
serving a “trial period” in a new 
position, and who fails to meet the 
requirements of such new position 
may be transferred to duties al- 
located in a higher or lower grade, 
in which event his initial salary 
rate would be controlled by rules 
stated in prior decisions of the 


Where departmental employee was 
detailed without change in com- 
pensation to a field service position 
for a trial period of 6 months, and 
prior to expiration of 6 months 
has complied with all conditions 
necessary for a within-grade salary 
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Detailed employees—Continued. 
advancement under act of Aug. 1, 
1941, the administrative policy of 
not granting salary increases to 
employees during such trial period 
must yield to mandatory salary-ad- 
vancement requirements of the act _- 
Effect of act, Aug. 1, 1941, on average 
provisions—the provisions, commonly 
known as average provisions, in*sev- 
eral existing appropriation acts to 
effect that average of salaries of total 
number of persons under particular 
grade shall not at any time exceed 
average of compensation rates speci- 
fied for the grade by Classification 
Act of 1923 are inconsistent with and, 
therefore, rendered inoperative by 
uniform within-grade’ salary-advance- 
ment act of Aug. 1, 1941..-........-..- 
Effect of act, Aug. 1, 1941, on prior 
prohibitory promotion legislation: 
As the act-of Aug. 1, 1941, has put into 
effect a uniform within-grade salary- 
advancement plan for positions 
compensated according to the Classi- 
fication Act, as amended, the pro- 
hibition against within-grade salary 
advancements during the fiscal year 
1942 contained in sec. 302 of act of 
July 3, 1941, has ceased to operate, 
regardless of whether a particular 
position comes within the purview 
of the Classification Act, as amended 
by the act of Aug. 1, 1941........-- 
Mandatory provisions of act of Aug. 
1, 1941, providing for uniform 
within-grade salary advancements, 
render inoperative that portion of 
sec. 7 of Olassification Act of 1923 
prohibiting increases in compensa- 
tion “unless Congress has appro- 
priated money from which the in- 
creases may lawlully be paid’’._...- 
Effect of meritorious promotion upon 
interval required between automatic 
promotions—where employee has been 
granted a periodic within-grade salary 
advancement under act of Aug. 1, 1941, 
as of beginning of a particular quarter, 
his right to another such periodic sal- 


ary advancement, other conditions 


being met, after 18 or 30 months’ serv- 
ice from that date is not affected by 
& meritorious salary advancement 
granted within such period pursuant 


Eligibility as affected by addition of 
compensation differential—payment 
of salary differential to incumbent of 
position covered by Exec. Order 8955, 
extending classification act to, and fix- 
ing such a differential for, positions in 
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War and Navy Depts. in certain areas 
outside U. 8., is not an “equivalent 
increase in compensation’’ within the 
meaning of sec. 2 of the uniform within- 
gtade salary-advancement statute of 
August 1, 1941, and does not affect in- 
cumbent’s eligibility to a within-grade 
salary advancement under that act... 


Eligibility as affected by promotion on 


temporary roll—an increase in com- 
pensation equal to a one step within- 
gtade promotion granted a census em- 
ployee either incident to transfer from 
the permanent to the temporary roll 
pursuant to the act of June 18, 1929, or 
while on the temporary roll operates 
as a bar to a within-grade promotion 
under the within-grade salary-ad- 
vancement act of Aug. 1, 1941, upon 
tetransfer to the permanent roll until 
after 18 or 30 months from its date un- 
less the retransfer occurs after the time 
when the employee's right would have 
accrued under the salary-advancement 
statute had he remained on the per- 


Eligibility as affected by reduction in 


salary: ° 

A reduction in salary during pre- 
seribed period that an employee 
must serve without an “equivalent 
increase in compensation” in order 
to be eligible for a within-grade sal- 
ary advancement under act of Aug. 
1, 1941, has no effect on employee’s 
eligibility to the increase, and where 
the reduction follows a prior increase 
in salary, the said prescribed period 
continues to run from the effective 
date of the prior increase...........- 

Where an employee is transferred to a 
higher grade resulting in an increase 
in compensation equivalent to the 
amount of the salary step in the lower 
gtade, and, upon completion of the 
assignment, is returned to his former 
salary and grade, the employee is not 
eligible for a within-grade salary ad- 
vancement under the act of Aug. 1, 
1941, until the beginning of the next 
quarter after the lapse of 18 or 30 
months (as the case may be) from 
the time he received the equivalent 
increase in compensation when trans- 
ferred to the higher grade.........-. 


Eligibility as affected by restoration to 


higher salary: 
A restoration in compensation after 
a reduction is an ‘‘equivalent in- 
crease in compensation from any 
cause’ within meaning of act of 
Aug. 1, 1941, providing for uniform 
within-grade salary advancements, 
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Eligibility as affected by restoration to 
higher salary—Continued. 
and President’s regulations there- 
under, and the prescribed period 
that the employee must serve with- 
out such an equivalent increase in 
order to be eligible for a salary ad- 
vancement under the act begins to 
run from the date of the restoration 
A restoration in salary during 30- 
month period antedating Oct. 1, 
1941, of an employee in a grade with 
salary increments of $200, although 
the restoration is to a rate paid 
previous to such period, is an “equiv- 
alent increase in: compensation” 
within meaning of act of Aug. 1, 
1941, providing for uniform within- 
grade salary advancements. -_--_-_. 
Even though the effect of an em- 
ployee’s one-step within-grade salary 
advancement on Oct. 1, 1941, is to re- 
store salary rate received prior to re- 
duction for disciplinary reasons, the 
restoration is to be regarded as a 
within-grade salary advancement 
under terms and conditions of the 
act of Aug. 1, 1941 
If during 18 months’ period preceding 
effective date—Oct. 1, 1041—of 
first within-grade compensation 
increases under act, Aug. 1, 1941, an 
employee was promoted from CAF-3 
at $1,620 to CAF-4 at $1,800, re- 
duced to CAF-3 at $1,620, and then 
again promoted to CAF-4 at $1,800 
he has received an “equivalent in- 
crease in compensation” during the 
past 18 months within meaning of 
act and is not entitled to a within- 
grade increase on October 1, 1941_-_- 
Eligibility as affected by temporary 
promotion to position of employee 
absent on military duty—in absence 
of administrative regulation providing 
for “up and down” salary changes 
when employees- are temporarily 
assigned to other positions paying 
higher or lower salaries, temporary 
promotion involving oné-step salary 
increase to fill vacancy caused by 
absence of regular incumbent on mili- 
tary duty would constitute “‘equiva- 
lent increase in compensation” within 
meaning of within-grade  salary- 
advancement act of Aug. 1, 1941, and 
prescribed period for promotion under 
said act would begin to run from date 


Eligibility as affected by temporary pro- 
motion to special roll—in absence of 
administrative regulation providing 
for “up and down” salary changes 


when employees are temporarily as- 
signed to other positions paying higher 
or lower salaries, temporary promotion 
involving one-step salary increase to 
another roll established under special 
appropriation to perform particular 
job would constitute “equivalent in- 
crease in compensation” within mean- 
ing of within-grade salary-advance- 
ment act of Aug. 1, 1941, and prescribed 
period for promotion under said act 
would begin to run from date of tem- 


Eligibility as affected by temporary 
“ap and down” salary changes— 
civilian employees of Engineer Dept. 
of the Army who, pursuant to admin- 
istrative regulation providing for tem- 
porary “up and down” salary changes 
as distinguished from salary changes 
under rules applicable to Govt. agen- 
cies generally, are temporarily assigned 
for 30 days or less to positions—either 
within or without the Classification 
Act—paying higher or lower salaries 
and who are subsequently restored to 
their regular positions and salaries, are 

‘ éntitled, if otherwise eligible, to 
within-grade salary advancements 
under act of Aug. 1, 1941, after 18 or 30 

‘months from the last equivalent com- 
pensation increase received in their 
regular positions. 21 C. G. 285 and 21 


Eligibility as determined by status of 
position for appointment purposes— 
terminology “permanent positions’’ or 
“temporary positions” for Civil Serv- 
ice purposes—controlling appointment 
procedure—is not necessarily control- 
ling in application of pay statutes, 
such as within-grade salary-advance- 
ment statute of Aug. 1, 1941 

Eligibility period commencement: 

A census employee who was granted a 
salary increase equal to a one step 
within-grade promotion incident to 
bis transfer pursuant to the act of 
June 18, 1929, from the permanent 
to the temporary roll, and who, had 
he remained on the permanent roll, 
would have accrued a right to a 
within-grade salary advancement 
under the act of Aug. 1, 1941, prior 
to the date of his retransfer to the 
permanent roll may be paid, effec- 
tive immediately upon retransfer 
rather than at the beginning of the 
following quarter, at the rate to 
which he would have been entitled 
under the salary-advancement stat- 
ute had he remained on the perma- 
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A restoration in compensation after a 
reduction is an ‘‘equivalent increase 
in compensation from any cause” 
within meaning of act of Aug. 1, 
1941, providing for uniform within- 
grade salary advancements, and 
President’s regulations thereunder, 
and the prescribed period that the 
employee must serve without such 
an equivalent increase in order to be 
eligible for a salary advancement 
under the act begins to run from 
the date of the restoration 

Civilian employees of Engineer Dept. 
of the Army who, pursuant to ad- 
ministrative regulation providing for 
temporary “up and down” salary 
changes as distinguished from salary 
changes under rules applicable to 
Govt. agencies generally, are tempo- 
rarily assigned for 30 days or less to 
positions—either within or without 
the Classification Act—paying higher 
or lower salaries and who are subse- 
quently restored to their regular 
positions and salaries, are entitled, 
if otherwise eligible, to within-grade 
salary advancements under act of 
Aug. 1, 1941, after 18 or 30 months 
from the last equivalent compensa- 
tion increase received in their regu- 
lar positions. 21 C. G. 285 and 21 


Date of restoration to a former salary 
rate which is an ‘‘equivalent increase 
in compensation’ within the mean- 
ing of the uniform salary advance- 
ment act of Aug. 1, 1941, is the date 
from which the period is to be com- 
puted for purposes of determining 
when the employee is entitled to an 
increase in compensation under the 


Eligibility for promotion as of Oct. 1, 
1941, when the first within-grade 
compensation increases become ef- 
fective under act of Aug. 1, 1941, is 
for determination on basis of service 
rendered during last preceding 18 or 
30 months, as the case may be 

Employee who was transferred from po- 
sition not subject to efficiency rating 
system prescribed by Civil Service 
Commission under Classification Act 
to 8 position subject to such system 
will not be entitled, under within- 
grade salary-advancement statute 
of Aug. 1, 1941, and President's 
regulations thereunder, to a within- 
grade promotion until beginning of 
quarter when there is on record an 
efficiency rating, of good or better 


than good, for him in his new posi- 


effective date—Oct. 1, 1941—of first 
within-grade compensation increases 
under act, Aug. 1, 1941, an employee 
was promoted from CAF-3 at $1,620 
to CAF-4at $1,800, reduced to CAF-3 
at $1,620, and then again promoted to 
CAF-4 at $1,800, the 18 months’ 
period necessary for eligibility to a 
further promotion under the act 
begins to run from date of last pro- 
motion to CAF-4 at $1,800 


In absence of administrative regula- 


tion providing for “up and down” 
salary changes when employees are 
temporarily assigned to other posi- 
tions paying higher or lower salaries, 
temporary promotion involving one- 
step salary increase, to fill vacancy 
caused by absence of regular incum- 
bent on military duty, or to another 
roll established under special appro- 
priation to perform particular job, 
would constitute “equivalent in- 
crease in compensation” within 
meaning of within-grade salary-ad- 
vancement act of Aug. 1, 1941, and 
prescribed period for promotion un- 
der said act would begin to run from 
date of temporary promotion 


Positions brought within Classifica- 


tion Act after effective date of pro- 
motion legislation—if it be adminis- 
tratively determined to bring within 
the purview of Classification Act 
positions not now within its purview, 
within-grade salary advancements 
under the act of Aug. 1, 1941, in such 
positions may not be made unless 
and until the Civil Service Com- 
mission has approved the allocation 


Where employee has received three 


salary increases neither one of which 
equaled s one step compensation 
increment in lowest grade held but 
any two of which equaled or ex- 
ceeded such increment, the 18- or 30- 
month period which employee must 
serve without an “equivalent in- 
crease in compenation”’ to be eligible 
for a within-grade salary advance- 
ment under act, Aug. 1, 1941, and 
President's regulations thereunder, 
began to run from date of second 
increase, provided 18 or 30 months 
did not elapse between first increase 
and beginning of the quarter when 
the within-grade promotion other- 





INDEX DIGEST 


Page | COMPENSATION—Continued. Page 
Promotions—Continued. 
Automatic—Continued. 
Employees’ rights upon restoration to 


COMPENSATION—Continued. 
Promotions—Continued. 
Automatic—Continued. 
Emergency Replacement List employ- 


ees’ eligibility generally: 

Employees appointed from Emergency 
Replacement List under authority 
of Executive Order 8458, as amended, 
occupy positions “designated as 
temporary by law” for the period 
prior to Jan. 1, 1942, the effective 
date of Executive Order 8952, revok- 
ing said Executive Order 8458, and, 
therefore, prior to Jan. 1, 1942, they 
are not entitled to the benefits of the 
act of Aug. 1, 1941, providing for 
within-grade salary advancements 
for employees “occupying perma- 


Employees who are appointed from the 
Emergency Replacement List under 
authority of Executive Order 8952 
and whose appointments are not for 
a definite period of six months or less 
are occupying permanent positions, 
and, therefore, they are entitled to 
the benefits of the act of Aug. 1, 1941, 
providing for within-grade salary 


Employee in a position covered into 
classified civil service—an employee is 
occupying a “permanent position” 
within meaning of uniform within- 
grade salary-advancement statute of 
Aug. 1, 1941, and President’s regula- 
tions thereunder, during period 
between time his position is covered 
into the competitive classified civil 
service and time he qualifies or fails to 
qualify under sec. 6 of civil service 
rule II for a competitive classified 
civil service status in such position, 
since neither said rule nor any other 
law or regulation designates such 
interim services as being under a tem- 


Employees’ rights upon restoration to 
positions after military duty: 

District of Columbia policemen, fire- 
men and teachers who render mili- 
tary or naval service pursuant to Se- 
lective Training and Service Act of 
1940 or Pub. Res. No. 96 of Aug. 27, 
1940, are entitled, when restored to 
civilian positions under said statutes 
upon completion of military or naval 
service, to be restored with automatic 
grade or salary to which they would 
have been advanced had their mili- 
tary or naval service been civilian 


Where, upon relief from active military 
duty, employee who failed to comply 
with statutory requirements entit- 
ling him to berestored to civilian po- 
sition of same seniority, status and 
Pay as one he left to enter upon mili- 


positions after military duty—Con. 
tary duty was reemployed in a posi- 
tion in lower grade and was subse- 
quently promoted to higher grade, 
salary increments of which are $100, 
employee will not be eligible for with- 
in-grade salary advancement under 
act, Aug. 1, 1941, until expiration of 
18 months from date of promotion_- 


Executive Order 8564 employees’ eligi- 


bility generally—employees who are 
appointed under the authority of 
Executive Order 8564 to fill positions 
connected with the national-defense 
program for a term not extending 
beyond the duration of such program, 
and whose appointments are not for a 
definite period of six months or less, 
occupy “permanent positions’, and, 
therefore, are entitled to the benefits of 
the act of Aug. 1, 1941, providing for 
within-grade salary advancements... 


Field grade salary-range curtailment 


impropriety—number of salary rates 
and steps in a field grade or salary 
range of field employees may not be 


‘limited to less than those appearing in 


Classification Act schedules so as to 
defeat right of employees under act of 
Aug. 1, 1941, to within-grade salary 
advancements, upon meeting certain 
conditions, through entire salary range 
of the grades prescribed by such 


Inclusion in leave payments made while 


in military service—a civilian em- 
ployee on military duty who becomes 
entitled to a within-grade salary ad- 
vancement under act, Aug. 1, 1941, 
Public 200, at beginning of a quarter 
occurring within a period for which he 
is paid, concurrently with military 
pay, civilian compensation for accu- 
mulated and current accrued annual 
leave granted under act, Aug. 1, 1941, 
Public 202, as amended, is entitled to 
be paid at increased salary rate during 
such period of annual leave from 
effective date of salary advancement... 


Mail Equipment Shop employees’ eligi- 


bility—the within-grade salary ad- 
vancement plan provided by act of 
Aug. 1, 1941, is applicable only to those 
employees of the Mail Equipment 
Shops, P. O. Dept., who are compen- 
sated on a per annum basis in accord- 
ance with the Classification Act, and 
not to those in the clerical-mechanical 
service who are compensated on an 
hourly basis under the Classification 
Act or the 40-hour week statute of 
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National Capital Park and Planning 
Commission employees’ eligibility— 
since the positions of National Capital 
Park and Planning Commission em- 
ployees are ‘‘departmental,” and as 
the administrative classification of the 
positions for budgetary purposes has 
not been approved by the Civil Service 
Commission, the employees do not 
occupy “permanent positions within 
seope of the compensation schedule 
fixed”’ by the Classification Act, and, 
therefore, they are not within the pur- 
view of the within-grade salary- 
advancement statute of Aug. 1, 1941__ 

Nonapplicability to other than perma- 
nent per annum employees—the with- 
in-grade salary advancement plan pro- 
vided by act of Aug. 1, 1941, is express- 
ly limited to employees occupying 
permanent positions within the scope 
of the compensation schedule fixed by 
the Classification Act who are compen- 
sated on & per annum basis 

Nonpay status of employee on eligibility 
date—an employee who is on leave of 
absence without pay on Oct. 1, 1941, 
the effective date of the first within- 
grade salary advancements under act 
of Aug. 1, 1941, should be given the 
salary increase for record purposes— 
payment to be made if and when he 
returns to a pay status—provided all 
other requirements for the increase 


Nonpay status of employee prior to 
eligibility date—an employee who 
was in a leave without pay status 
for more than 30 days, but less than 8 
year, immediately prior to the effective 
date—Oct. 1, 1941—of the within-grade 
salary-advancement statute of Aug. 1, 
1941, but who had had 18 or 30 months’ 
continous service without an “‘equiva- 
lent increase in compensation” prior 
to sueh leave without pay status has 
had the necessary service, computed 
in accordance with sec. 2 of Exec. 
Order 8882 issued pursuant to said 
statute, to entitle him, if otherwise 
qualified, to a within-grade salary ad- 
vancement as of Oct. 1, 1941. 21 C, G. 


Nonpay status of employee while re- 
ceiving disability compensation— 
time absent from duty during which 
employee is receiving disability com- 
pensation under Employees’ Compen- 
sation Act should be regarded as leave 
without pay in applying sec. 2 of Exec. 
Order 8882 prescribing service that 
may be credited in computing the 18 


“Otherwise satisfactory conduct” re- 
quirement—where employee has been 
reduced in salary for disciplinary rea- 
sons but whose efficiency rating and 
period of service prior to Oct. 1, 1941, 
are such as not to bar a promotion 
under the act of Aug. 1, 1941, providing 
for uniform within-grade salary ad- 
vancements, it is within discretion of 
administrative officers, under provi- 
sions of said act, to withhold for such 
period as is deemed proper or necessary 
the administrative certificate as to 
“otherwise satisfactory conduct’’ 
which ifs fixed by said act as one of the 
conditions necessary for a salary ad- 
vancement thereunder 

Part-time employees: 

18 or 30 months’ service equivalent: 
Before becoming eligible for pro- 
motion under the within-grade 
salary-advancement statute of 
Aug. 1, 1941, part-time (part of 
each work day) employees must 
render 18 or 30 months (as the 
case may be) of actual service com- 
puted on the basis of the time per 
month that full-time employees of 
the same class would be required 


PartAime per annum employees are 
entitled to within-grade salary 
advancements under act, Aug. 1, 
1941, only upon rendition of 18 or 30 
months (as the case may be) of ac- 
tual service—as distinguished from 
calendar months of service—with- 
out an equivalent increase in com- 


Eligibility in general: 

An employee paid on an annual 
basis who, at beginning of a quar- 
ter, occupies a permanent part 
time position (fractional part of a 
year) within the scope of Classifi- 
cation Act is entitled to a within- 
grade salary advancement under 
act of Aug. 1, 1941, if he has had the 
Tequisite service, computed, with 
regard to intervening nonpay 
status or absence on furlough or 
leave without pay, in accordance 
with secs. 2(c) and (d) of Presi- 
dent’s regulations, and if he is 

Employees paid on an annual basis 
who occupy permanent positions 
within the scope of Classification 
Act compensation schedules and 
who are employed on a part time 
basis are entitled, other condi- 
tions being met, to the benefits of 
the within-grade salary advance- 
ment statute of Aug. 1, 1941. 
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Fractional part of salary increases 
equal to 18 or 30 months’ part time 
services—part-time per annum em- 
ployees may not be granted within- 
grade salary advancements under 
uniform salary advancement act of 
Aug. 1, 1941, after 18 or 30 calendar 
months’ service equal to that frac- 
tional part of a one step salary in- 
crease represented by the ratio that 
the part-time compensation bears to 
the full-time compensation of similar 


Part-time salary rate computation— 
in computing salary rates of part- 
time employees who are entitled to 
within-grade salary advancements 
under act, Aug. 1, 1941, salary for 
full-time service should be advanced 
one full increment prescribed by 
classification act, and part-time 
salary rate computed from resulting 
total in accordance with applicable 


Public Health Service field personnel 
eligibility—Public Health Service 
field physicians who render part- 
time service at irregular periods and 
whose compensation is paid on an 
annual basis pursuant to act, May 
14, 1937, may continue to be paid in 
accordance with said act without the 
application to them of the uniform 
within - grade salary - advancement 
plan prescribed by the act of Aug. 1, 
1941. 21 C. G. 644, relating to part- 
time physicians of the Dist. of Col., 


Transfer or reappointment to full time 
position: 

Basis for computing service credits, 
for purposes of within-grade salary- 
advancement statute of Aug. 1, 
1941, of 5-hour per day charmen 
and charwomen of P. O. Dept. 
Custodial Service who are ap- 
pointed to full time position of 
laborers on per annum basis 

In determining whether the transfer 
or reappointment of an employee 
from a part time to a full time posi- 
tion constitutes an “equivalent 
increase in compensation” within 
the meaning of the within-grade 
salary-advancement statute of 
Aug. 1, 1041, or the President's 
regulations issued pursuant there- 
to, so as to bar the employee from 
a within-grade promotion which 
he would otherwise be entitled to 
under the statute and regulations, 
&@ comparison should be made he- 
tween the per annum equivalent 
for full time service of the part 


Transfer or reappointment to full time 
position—Continued. 

time salary rate and the annual 

salary rate for the full time posi- 

tion to which the employee is 


Transfer or reappointment of an 
employee from a part time to a 
full time position at same rate of 
compensation does not constitute 
an “equivalent increase in com- 
pensation” within meaning of 
within-grade salary-advancement 
statute of Aug. 1, 1941, or Presi- 
dent’s regulation issued pursuant 
thereto, so as to bar the employee 
from a within-grade salary ad- 
vancement until the expiration of 
18 or 30 months (as the case may 
be) from the date of the transfer 


Custodial employees—act of Aug. 1, 
1941, providing a uniform within- 
grade salary-advancement plan for 
employees whose salary rates are 
fixed under the Classification Act, 
is applicable to custodial employees 


Post office inspectors—post office in- 
spectors who are compensated under 
39 U. 8. OC. 693a at salary rates based 
on Classification Act rates are con- 
sidered as entitled to within-grade 
salary-advancement benefits of act, 


Storekeepers, requisition fillers, pack- 
ers, etc.—positions appropriated for 
in appro. “Post office stationery, 
equipment, end supplies,” act of 
May 31, i941, salaries of which were 
first specifically fixed in Postal 
Service Reclassification Act of 1925 
and now are administratively fixed 
under lump-sum appro. at defi- 
nite rates in line with 1925 statute, 
are in Postal Service, and, accord- 
ingly, are excluded from Clas- 
sification Act of 1923, so that salaries 
of said positions may not be adjusted 
under act, Aug. 1, 1941, providing a 
uniform within-grade selary-ed- 
vancement plan for employees whose 
salary rates are fixed under Clas- 
sification Act of 1923.............- 


Postponement with consent of employee: 


An employee who became entitled to 
& within-grade salary advancement 
as of Oct. 1, 1941, or the beginning of 
@ subsequent quarter, by operation 
of the uniform within-grade salary 
advancement statute of Aug. 1, 191, 
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may not by consent postpone the 
effective date of the advancement -_- 
The within-grade promoticn to which 
an employee who occupies an “ex- 
"’ position has become entitled 

as of Oct. 1, 1941, or the beginning 
of a subsequent quarter, under the 
uniform-salary-advancement act of 
Aug. 1, 1941, may not be postponed 
with the employee’s consent even 
though at some later date he is to be 
given a probational civil service 
appointment in the same grade 
which must be at the minimum 


Presidential appointees subsequently 
placed under civil service—personne! 
of National Archives whose original 
appointments were made by Presi- 
dent by and with advice and consent 
of Senate pursuant to sec. 2 of Na- 
tional Archives Act, but who are 
now in the competitive classified 
Civil Service and whose salary retes 
are required to be fixed in accordance 
with Classification Act of 1923, as 
amended, are entitled to benefits of act 
of Aug. 1, 1941, providing a uniform 
within-grade salary-advancement plan 
for employees... .... swt 
Probationary appointments: 
Postponement of promotion with con- 
sent of employee—the within-grade 
promotion to which an employee 
who occupies an “‘excepted”’ position 
has become entitled as of Oct. 1, 1941, 
or the beginning of a subsequent 
quarter, under the uniform-salary- 
advancement act of Aug. 1, 1941, 
may not be postponed with the em- 
ployee’s consent even though at 
some later date he is to be given a 
probational civil service appoint- 
ment in the same grade which must 
be at the minimum salary rate of that 


Status as permanent positions—an 
employee serving under probation- 
ary appointment of six months or 
less pursuant to sec. 2 (c) of rule VII, 
as amended, of civil service rules and 
regulations is not occupying a “‘per- 
manent position” within meaning of 
uniform within-grade salary-ad- 
vancement statute of Aug. 1, 1941, 
and President’s regulations there- 
under, but an employee serving 
under a probationary appointment 
of more than six months is occupying 
a “permanent position” and entitled 
to the benefits of the statute if its 
other requirements are met, even 
though « current civil service rule 


denies promotions during a proba- 
tionary period 


Retention rights: 


Upon transfer or reappointment of 
employee from one Federal agency 
to another, whether in same or differ- 
ent grade, it is within administrative 
discretion—but not mandatory—if 
funds are available, to fix initial 
salary in new position at such pre- 
scribed rate of the grade as will save 
the within-grade salary advance- 
ment under act of Aug. 1, 1941, to 
which he previously had become 
entitled _- 

Vested right of an employee to retain 
a periodic within-grade salary ad- 
vancement granted pursuant to act 
of Aug. 1, 1941, maintains only so 
long as he remains in the position in 
which the advancement was granted, 
but, upon transfer, promotion, or 
reduction from one position to 
another with different duties and 
responsibilities, whether in the same 
or different grade, it is within ad- 
ministrative discretion under sec. 10 
of the Classification Act of 1923 to 
fix his initial salary in the new posi- 
tion at such prescribed rate of the 
grade as will save to him the benefit 
of a within-grade salary advance- 
ment to which he previously had 


An administrative error in not grant- 
ing an employee a within-grade 
salary advancement pursuant to act 
of Aug. 1, 1941, may not defeat or 
delay right of employee to advance- 
ment on and after beginning of any 
quarter he became qualified and en- 
titled thereto, and administrative 
action retroactively correcting the 
error is not to be regarded as a ret- 
roactively effective promotion such 
as is prohibited under the general 
rule applicable to promotions 

Where during the period of delay 
between the effective date—Oct. 1, 
1941—of the first periodic within- 
grade salary advancements under 
the act of Aug. 1, 1941, and the actual 
payment of such advancements, em- 
ployees who were entitled to the 
advancements as of Oct. 1, 1941, were 
transferred at the same or reduced 
salaries to other positions, either in 
the same or different grade, with dif- 
ferent duties and responsibilities, it 
is within administrative discretion 
to fix at this time their initial salaries. 
effective on date of transfer, in the 
new positions at such prescribed rate 





INDEX DIGEST 


COMPENSATION—Continued. 
Promotions—Continued. 
Automatic—Continued. 
Retroactive—Continued. 


Page | COMPENSATION—Continued. 
Promotions—Continued. 
Automatic—Continued. 
Sections 2 and 4, Civil Service Rule 8, 


of their grades as will save to them 
the benefits of the salary advance- 
ments to which they previously had 


Where employees were transferred or 
reappointed from one Federal agency 
to another at the same or reduced 
salaries, either in same or different 
grades, during period between Oct. 
1, 1941, when their first within-grade 
salary advancements under act of 
Aug. 1, 1941, became effective, and 
date of actual payment of such in- 
creases, it is within administrative 
discretion—but not mandatory—if 
funds are available, to fix at this 
time their initial salaries, effective on 
date of transfer or reappointment, in 
the new positions at such prescribed 
rate of their grades as will save the 


While it is proper that actual payment 
of within-grade salary advance- 
ments required by act of Aug. 1, 1941, 
be postponed pursuant to request of 
House Appropriations Committee 
and Bureau of the Budget until ap- 
propriation of additional funds for 
payment of the salary increases, such 
increases will be retroactively effec- 
tive to Oct. 1, 1941, or to beginning of 
later quarter of the present fiscal 
year for those employees who qualify 


Salary rates specifically fixed by statute: 
Since Congress, subsequent to date of 
Classification Act of 1923, has defi- 
nitely fixed salary rate of locomotive 
inspectors of Interstate Commerce 
Commission at $4,000 per annum, 
such salary rate is not subject to any 
adjustment by the administrative 
office under the classification act as 
amended by the act of Aug. 1, 1941, 
providing for a uniform within-grade 
salary-advancement plan for em- 


While act, May 27, 1936, fixes mani- 
mum salaries of supervising in- 
spectors and principal traveling 
inspectors, Bureau of Marine tn- 
spection and Navigation, the act 
does not preclude administrative al- 
location of the positions in Classi- 
fication Act grades, and where such 
personnel have been so allocated, 
they are entitled, subject to maxi- 
mum salary limitations in said act of 
May 27, 1936, to benefits of act of 
Aug. 1, 1941, providing a uniform 
within-grade salary-advancement 
plan for employees whose salary rates 
are fixed under the Classification 


employees’ eligibility generally—ap- 
pointments under secs. 2 and 4 of Rule 
VIII of the Civil Service Rules and 
Regulations (Executive Order 7915) 
are designated therein as “temporary,” 
and, therefore, employees holding 
positions by reason of such appoint- 
ments are not entitled to the benefits 
of the act of Aug. 1, 1941, providing for 
within-grade salary advancements for 
employees “occupying permanent 
positions”’ ‘ 


Separation from service: 


Claim procedure—amounts represent- 
ing within-grade salary advance- 
ments under act, Aug. 1, 141, due 
employees who transferred to other 
Govt. agencies, or who were sepa- 
rated from service, should be certi- 
fied for payment by administrative 
office in which employee was em- 
ployed prior to transfer or separa- 
tion, and may be paid by disbursing 
officer except in cases where pay- 
ment cannot be accomplished 
within 3 months after close of fiscal 
year, in which event matter should 
be forwarded to this office for settle- 


Resignation on eligibility date: 

If an employee resigned or was sepa- 
rated from a permanent position 
effective on Oct. 1, 1941, from and 
after which date the first within- 
grade salary advancements under 
act of Aug. 1, 1941, are payable, he 
should not be considered for a pro- 
motion under the act, as of that 
date, but if the employee's separa- 
tion was not effective until after 
Oct. 1, 1941, he should be consid- 
ered for promotion for the period 
from Oct. 1, 1941, to the date he is 


Where, effective at close of business 
on Oct. 1, 1941, from and after 
which date the first within-grade 
salary advancements under the 
act of Aug. 1, 1941, became effec- 
tive, an employee resigned his 
permanent position under the 
classification act in one Govt. 
agency in order to accept, without 
break in service, another perma- 
nent position under the classifica- 
tion act in another agency, the 
employee should be considered for 
a salary advancement under the 
act as of Oct. 1, 1941, by the agency 
from which the employee resigned. 
21 C. G. 369, 376, relating to em- 
ployee who was completely sepa- 
rated from service on Oct. 1, 1041, 
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Authority to regulate generally—in 
absence of express rule in statute to 
contrary, basis on which service may 
be counted in computing periods of 
service required by act, Aug. 1, 1941, 
as condition for within-grade salary 
advancements is matter within 
authority of President to regulate 

under terms of jsec. 2 (g) of said 


An employee paid on an annual basis 
who, at beginning of a quarter, 
occupies a permanent part time 
position (fractional part of a year) 
within the scope of Classification 
Act is entitled to a within-grade 
salary advancement under act of 
Aug. 1, 1941, if he has had the 
requisite service, computed, with 
regard to intervening nonpay 
status or absence on furlough or 
leave without pay, in accordance 
with secs. 2 (c) and (d) of Presi- 
dent’s regulations, and if he is 


In computing the service that may 
be credited under sec. 2 of Exec. 
Order 8882 to the 18 or 30 months’ 
service necessary to entitle em- 
ployees to within-grade salary ad- 
vancements under the act of Aug. 
1, 1941, there may be included 30 
days of any periods aggregating 
more than 30 days, but Jess than a 
year, that employees are in a non- 
pay status, that is, only the excess 
over 30 days need be excluded _.... 

Time absent from duty during 
which employee is receiving dis- 
ability compensation under Em- 
ployees’ Compensation Act should 
be regarded as leave without pay in 
applying sec. 2 of Exec. Order 8882 
prescribing service that may be 
credited in computing the 18 or 30 
months’ service necessary for with- 
in-grade salary advancements un- 
der act, Aug. 1, 1941.............-. 

Under E. O. No. 8882, Sept. 3, 1941, 
specifying service which may be 
counted in determining employee’s 
eligibility to within-grade salary 
advancement under act of Aug. 1, 
1941, time elapsing in nonpay 
status in excess of 30 days in the 
aggregate may not be counted in 
computing 18 or 30 months’ period 
employee must serve without 
“equivalent increase in compensa- 
tion’’ as condition to eens to 

an advancement -- eidtilide 
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Positions outside Classification Act— 
in determining whether employee 
occupying permanent position with- 
in scope of Classification Act of 1923, 
as amended, is eligible for a within- 
grade salary advancement under 
act of Aug. 1, 1941, there may be 
counted service in permanent posi- 

tion not within scope of Classifica- 

Temporary position service—in deter- 
mining whether employee occupy- 
ing permanent position within scope 
of Classification Act of 1923, as 
amended, is eligible for a within- 
grade salary advancement under act 
of Aug. 1, 1941, there may be counted 
service in temporary position estab- 
lished for 6 months or less or desig- 
nated as temporary by law........- 

“When actually employed’ position 
service—in computing prescribed 
period that a per annum employee 
occupying a position within scope of 
within-grade salary-advancement 
provisions of act of Aug. 1, 1941, 
must serve in order to be eligible for 
a salary advancement under the act, 
prior service in a position for which 
the compensation is fixed on a per 
diem “when actually employed” 
basis may be counted, if the condi- 
tions as to continuity of service, etc., 
prescribed by the President’s regu- 
lations under the act have been met. 


Status as a right: 


Effective date of act of Aug. 1, 1941, 
providing for uniform within-grade 
salary advancements, is fixed there- 
in as July 1, 1941, and since the first 
periodic advancement in salary is 
authorized and required to be made 
as of Oct. 1, 1941, to all employees 
who qualify, on and after Oct. 1, 
1941, and the beginning of subse- 
quent quarters, the only legal rate 
of salary payable to employees who 
qualify as of those dates is the ad- 
vanced salary required by the act to 


Words “‘shall be advanced in compen- 
sation” in act of Aug. 1, 1941, pro- 
viding for uniform within-grade 
salary advancements, are imperative 
and mandatory, and, therefore, if an 
employee meets the terms and con- 
ditions of the statute he is entitled as 
a matter of right to the periodic ad- 


ap- 
pointment or employment made under 
a civil service rule or regulation spe- 
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cifically designating an appointment 
as “temporary” constitutes a position 
“designated as temporary by law” 
within meaning of President’s regula- 
tions under uniform within-grade 
salary-advancement statute of Aug. 1, 
1941, defining “permanent positions” 
as including ‘‘all positions except those 
designated as temporary by law and 
those established for definite periods 


of six months or less’’................. 
Tenure of employment as determining 


whether position is temporary or 
permanent: 

If civil service rules or regulations do 
not specifically designate an appoint- 
ment as “temporary,” and tenure 
of appointment or employment is 
not otherwise designated as tempo- 
rary by law or limited by terms and 
conditions of appointment or con- 
tract of employment to a period of 
six months or less, the employee 
should be regarded as occupying a 
“permanent position” within mean- 
ing of uniform within-grade salary- 
advancement statute of Aug. 1, 1941, 
and President’s regulations there- 
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Tenure of employment of individual 
employee under terms of any appli- 
cable law, or under terms and con- 
ditions of his appointment or con- 
tract of employment must control 
in determining whether the em- 
ployee occupies a “permanent” or 
“temporary” position within mean- 
ing of within-grade salary-advance- 
ment statute of Aug. 1, 1941, and 
President’s regulations thereun- 


Part-time employees. See Compensa- 
tion, promotions, automatic, part-time 
employees. 

Prior to promotion: 

Amounts representing within-grade 
salary advancements under act, 
Aug. 1, 1941, due employees who 
transferred to other Govt. agencies, 
or who were separated from serv- 
fee, should be certified for pay- 
ment by administrative office in 
which employee was employed 
prior to transfer or separation, and 
may be paid by disbursing officer 
except in cases where payment can 
not be accomplished within 3 
months after close of fiscal year, in 
which event matter should be for- 
warded to this office for settle- 
WRN. si osseous sein 
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eliedhepdtianatieubentkediaants 369, 1067 
Transfers: 


871 


An employee who, during the 18 
months’ period prior to Oct. 1, 
1941, was transferred from a field 
grade 8, $1,800, position in “‘the 
States” to a field grade 9, $2,000, 
position in Alaska where positions 
are administratively allocated one 
grade higher than similar positions 
in the States has received an 
“equivalent increase in compensa- 
tion” within the meaning of the 
act of Aug. 1, 1941, providing for 
uniform within-grade salary ad- 
vancements, and, therefore, he is 
not entitled to a promotion as of 
Oct, 1, 1941, under the act___..._- 

The granting under authority of sec. 
15, Federal Highway Act of 1940, of 
& percentage differential of the base 
pay incident to assignment of an 
employee from the continental U. 
8. for engineering services outside 
the continental U. 8. does not affect 
the employee’s eligibility to a with- 
in-grade salary advancement un- 
der the uniform within-grade 
salary-advancement statute of 
Aug. 1, 1941. Decision B-20925, 
Oct. 27, 1941, 21 C. G. 360, distin- 


Upon transfer or reappointment of 
employee from one Federal agency 
to another, whether in same or 
different grade, it is within admin- 
istrative discretion—but not man- 
datory—if funds are available, to 
fix initial salary in new position at 
such prescribed rate of the grade as 
will save the within-grade salary 
advancement under act of Aug. 1, 
1941, to which he previously had 
become entitled................. : 

Where during the period of delay be- 
tween the effective date—Oct. 1, 
1941—of the first periodic within- 
grade salary advancements under 
the act of Aug. 1, 1941, and the 
actual payment of such advance- 
ments, employees who were en- 
titled to the advancements as of 
Oct. 1, 1941, were transferred at the 
same or reduced salaries to other 
positions, either in the same or 
different grade, with different 
duties and responsibilities, it is 
within administrative discretion 
to fix at this time their initial sal- 
aries, effective on date of transfer, 
in the new positions at such pre- 
scribed rate of their grades as will 
save to them the benefits of the 
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Automatic—Continued. 
Transfers—Continued. 

Prior to promotion—C ontinued. 
salary advancements to which they 
previously had become entitled __ - 

Retention of prior promotion—vested 

right of an employee to retain a peri- 
odic within-grade salary advance- 
ment granted pursuant to act of 
Aug. 1, 1941, maintains only so long 
as he remains in the position in which 
the advancement was granted, but, 
upon transfer, promotion, or reduc- 
tion from one position to another 
with different duties and responsibil- 
ities, whether in the same or differ- 
ent grade, it is within administrative 
discretion under sec. 10 of the Classi- 
fication Act of 1923 to fix his initial 
salary in the new position at such 
prescribed rate of the grade as will 
save to him the benefit of a within- 
grade salary advancement to which 
he previously had become entitled... 
War service appointees’ eligibility—em- 
ployees given appointments designated 
as “temporary” under sec. 2, Rule 

VIII, Civil Service Rules and Regula- 

tions, but whose appointments, effec- 

tive Mar. 16, 1942, were changed under 
authority of Exec. Order 9063, and 

Civil Service regulations issued pur- 

suant thereto, to “War Service Ap- 

pointments” for duration of the war 
and six months thereafter, now occupy 
permanent positions within meaning 
of act, Aug. 1, 1941, providing for 
within-grade salary advancements to 
employees ‘‘occupying permanent po- 
sitions,” and thereby become entitled 
on and after Apr. 1, 1942, to benefits of 


“When actually employed” employees: 
18 or 30 months’ service equivalent— 
before becoming eligible for promo- 
tion under the within-grade salary 
advancement statute of Aug. 1, 1941, 
“when actually employed” em- 
ployees must render 18 or 30 months 

(as the case may be) of actual service 
computed on the basis of the time 
per month that full time employees 

of the same class would be required 
Eligibility in general—employees paid 
on an annual basis who occupy 
permanent positions within the 
scope of Classification Act compensa- 
tion schedules and who are employed 
on a “when actually employed’”’ 
basis are entitled, other conditions 
being met, to the benefits of the 
within-grade salary advancement 
statute of Aug. 1, 1941__ 
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Effective date: 

In general—effective date of salary 
changes resulting exclusively from ad- 
ministrative action is date action is 
taken by administrative officer vested 
with proper authority, or subsequent 
date specifically fixed................. 

Retroactive automatic promotions. See 
Compensation, promotions, automatic, 
retroactive. 

Initial salary rates—effect of automatic 
promotion act, decisions, ete.—within- 
grade salary-advancement act of Aug. 1, 
1941, and Exec. Order 8882 issued there- 
under, as well as prior decisions of this 
office construing same, relate only to ad- 
vancement of salary within the grade or 
position held by an employee at the time 
he became eligible for such advance- 
ments, and the established rules of this 
office with regard to the fixing of initial 
salary rates upon the transfer, promotion, 
or reduction of an employee from one 
grade or position to another are not 
affected thereby .............-..--...--- 

Retroactive cancellation—where appoint- 
ment and promotion of retired Army 
warrant officer to civilian position in 
contravention of dual compensation act 
of July 31, 1804, as amended, was never 
consummated by payment of salary at 
rate for new position, but rather, em- 
ployee was continued at rate for old 
position, promotion may be cancelled 
and he may then be paid his retired pay 
for the period he held the new position, 
in addition to the civilian compensation 


Status of statutory increase as prohibited 
administrative promotion—within-grade 
promotion of incumbent of position 
pursuant to statutory provision fixing 
annual salary of position at increase over 
prior rate is legislative promotion and 
not administrative one within prohi- 
bition in sec. 302, act, July 3, 1941, 
against administrative within-grade 


Average provision limitation—effect of 
automatic promotion legislation—the 
provisions, commonly known as average 
provisions in several existing appro- 
priation acts to effect that average of 
salaries of total number of persons under 
particular grade shall not at any time 
exceed average of compensation rates 
specified for the grade by Classification 
Act of 1923 are inconsistent with and, 
therefore, rendered inoperative by 
uniform within-grade salary-advance- 
ment act of Aug. 1, 1941. .............-- 

Classification matters generally. 
Classification. 
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COMPENSATION—Continued. Page Page 


Rates—Continued. 


COMPENSATION—Continued. 
Rates—Continued. 


Custodial Service employees of P. O. 
Dept., generally—discussion of erroneous 
compensation schedules adopted by 
P. O. Dept. for Custodial Service posi- 
tions which are subject to Classification 


Part-time employees: 

Computation basis in general—if salary 
for part-time position is paid on per 
annum basis, there is no authority 
under classification act, as amended 
by within-grade salary-advancement 
statute of Aug. 1, 1941, to compute 
their part-time compensation other 
than on basis of one of per annum 
rates prescribed by classification act. 

Computation where entitled to auto- 
matic promotion—in computing salary 
rates of part-time employees who are 
entitled to within-grade salary ad- 
vancements under act, Aug. 1, 1941, 
salary for full-time service should be 
advanced one full increment pre- 
scribed by classification act, and 
part-time salary rate computed from 
resulting total in accordance with 
applicable decisions of this office 

Per annum equivalent of hourly rates— 
charmen and charwomen—the full 
time service per annum equivalent of 
the hourly rate received by char- 
women and charmen of the Custodial 
Service of the Post Office Depart- 
ment who work 5 hours per day 
should be computed by multiplying 
the hourly rate by 8 hours per day 
and the resulting daily rate by 360.. 

Per diem equivalent of per annum 
rate—the per diem rate of compensa- 
tion of all part-time employees paid 
on an annual basis subject to the 
Classification Act is computed under 
the act of June 30, 1906, on the basis of 
1/360 of the annual rate for each day of 


Per diem employees—forty-hour week— 
in creating additional positions under 
Naval Appropriation Act, fiscal year 
1942, prohibiting use of appropriations 
referred to for additional positions at 
salary rates in excess of $5,000 per annum, 
the Navy Dept. may compute the per 
diem salary equivalent of the per annum 
rate of $5,000, for positions in which em- 
ployees are subject to 40-hour week laws 
and for which regular tour of duty is 
fixed administratively at five days per 
week with two nonwork days for which 
no compensation is paid except for 
overtime services, by dividing $5,000 by 
261 (365 less 104 (52x 2)] days for the 
year, the divisor to be increased or 


decreased if number of work days is 


Per diem or per hour equivalent of per 
annum rates: 
Additional positions with maximum 


Computation rule 
Part-time employees. See Compensa- 
tion, rates, part-time employees. 


Reduction: 


Effective date—in general—effective date 
of salary changes resulting exclusively 
from administrative action is date 
action is taken by administrative officer 
vested with proper authority, or subse- 
quent date specifically fixed 

Initial salary rates: 

Demoted District of Columbia em- 
ployees: 

Where a Dist. of Col. school teacher 
occupying a permanent position was 
appointed at an increase in salary 
for a temporary period to fill a va- 
cancy, and, upon expiration of such 
appointment, was reduced to a per- 
manent position in a salary class 
next above that in which he had 
served prior to his temporary ap- 
pointment, he is entitled under 
Teachers Salary Act of 1924, to 
receive only the salary rate in the 
class to which reduced next above 
that rate of the salary class he re- 
ceived prior to the temporary ap- 
pointment. Reduction from one 
permanent position to another, dis- 


Where, due to exigencies of service, 
Dist. of Col. school teacher is de- 
moted from permanent—as distin- 
guished from temporary—position in 
higher salary class to permanent po- 
sition in lower salary class, Teachers 
Salary Act of 1924 does not require 
reduction to minimum salary rate of 
lower salary class through which ad- 
vancement previously may have 
been made on basis of longevity and 
satisfactory service 

Effect of automatic promotion act, de- 

cisions, etc.—within-grade salary-ad- 
vancement act of Aug. 1, 1941, and 
Exec. Order 8882 issued thereunder, as 
well as prior decisions of this office 
construing same, relate only to ad- 
vancement of salary within the grade 
or position held by an employee at the 
time he became eligible for such ad- 
vancements, and the established rules 
of this office with regard to the fixing 
of initial salary rates upon the transfer, 
promotion, or reduction of an em- 
ployee from one grade or position to 
another are not affected thereby-..... 
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Travel by mode other than as directed— 


Page 


Retroactive—where appointment and pro- 
motion of retired Army warrant officer 
to civilian position in contravention of 
dual compensation act of July 31, 1894, as 
amended, was never consummated by 
payment of salary at rate for new posi- 
tion, but rather, employee was continued 
at rate for old position, promotion may 
be cancelled and he may then be paid his 


employee’s right to savings—employee 
ordered to travel by Govt. vehicle who 
nevertheless travels by common carrier 
and claims savings in compensation, per 
diem, and transportation of baggage, may 
be reimbursed only for such expenses, other 
than speculative, as Govt. would have 
sustained had travel been as ordered, and 
may not be reimbursed for cost of common 


retired pay for the period he held the new 
position, in addition to the civilian com- Waivers—effect on travel expense reimburse- 
38 ment—travel expenses are not ‘‘compen- 
sation or pay for services rendered’’ (see 20 
C. G. 145), and signing of waiver of com- 
pensation by Selective Service System 
personnel is immaterial insofar as it con- 
cerns payment to them of traveling ex- 


Subversive activities—suspension from duty. 
See Compensation, suspension from duty, 
subverswe actwitres. 

Sundays and holidays. See Sundays and 
Holidays, compensation. 

Suspension from duty: 

General rule—in absence of specific statu- 
tory authority therefor, compensation 
may not be paid employee for period of 
suspension during which no duty is per- 
formed, whether or not he is restored to 
duty, except to extent of annual leave 
that may be substituted for period of 
unjustified suspension (as to which see 
17 OC. G. 199; 18 id. 136). See 4 C. G. 849; 
6 id. 534; 9 id. 284; 19 id. 424 717 


COMPENSATORY TIME: 
See Sundays and Holidays, compensatory time. 
CONGRESS: 


Committees—details to. See Detatls, con- 
gressional committees. 


CONTRACTS: 


Ambiguous provisions generally—ambiguous 
contract will be construed most strongly 


Subversive activities—authority under 
sec. 6, act of June 28, 1940, to summarily 
remove employees of War and Navy 
Departments and of the Coast Guard 
upon suspicion of subversive activities 
and to compensate them for period of 
removal after investigation and rein- 
statement includes, also, authority to 
suspend employees pending investigation 
of suspected subversive activity and to 
compensate them for period of suspen- 
sion after investigation and restoration 
to active duty, without charging any 
portion of the period to annual leave. 
Decisions holding that compensation 
may not be paid for a period of suspen- 
sion in absence of specific statutory au- 
thority therefor, distinguished 


Transfers: 


Classification Act. See 
transfers. 

Initial salary rates—effect of automatic 
promotion act, decisions, etc.—within- 
erade salary-advancement act of Aug. 1, 
1941, and Exec. Order 8882 issued there- 
under, as well as prior decisions of this 
office construing same, relate only to ad- 
vancement of salary within the grade or 
position held by an employee at the 
time he became eligible for such ad vance- 
ments, and the established rules of this 
office with regard to the fixing of initial 
salary rates upon the transfer, promotion, 
or reduction of an employee from one 
grade or position to another are not af- 


Classification, 


717 


against party employing words concerning 


Amounts—indefinite—general rule as to 


validity—contracts, such as General 
Schedule of Supplies contracts, which 
obligate contractor to fill all orders placed 
during contract period and vendee to pro- 
cure from contractor all its actual or bona 
fide needs for the supplies involved during 
such period are valid and binding con- 
tracts. See numerous court cases cited _. 


Assignments—claims. See Claims, assign- 


ments, coniracts 


Awards: 


Certificates—non-necessity where adver- 
tising dispensed with—Gen. Reg. 51, 
Supp. 8, June 1, 1942. 

Contingent: 

Effect of issuance of “preference rating 
certificate’ as indicating existence of 
binding contract—issuance to the 
bidder of a “preference rating certifi- 
cate” after a contingent award, is not 
a representation that a binding con- 
tract existed where the certificate 


Liability on failure to execute required 
formal contract—a “‘letter of intent’’ 
advising a bidder that its bid is con- 
ditionally accepted subject to the 
execution of a formal contract did not 
result in a binding agreement so as 
to obligate the Govt., upon its failure 
to execute a formal contract, to reim- 
burse the bidder for expenses incurred 
toward the manufacture of the involved 
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articles, and the issuance to the bidder 
of a “preference rating certificate” is 
not a representation that a binding 
contract existed where the certificate 
indicated to the contrary 

Prior to appropriation or period for 
which made. See Appropriations, 
obligation. 


Immediate large-quantity purchase ne- 
cessity—Continued. 

In order to avoid possible interruption 
in deliveries of radiosondes by single 
contractor chosen under advertising- 
for-bids requirements of sec. 3709, 
R. 8., bids may befrequested by 
Weather Bureau under one item for 


Differing from advertised specifications— 
sec. 3709, R. S8., contemplates that all 
qualified persons shall be entitled to 
compete for Govt. business upon equal 
basis, and that there be secured to U. 8. 
benefits which flow from free and open 
competition, but such would not result 
if, after advertising for bids, Govt. 
should enter into negotiations with one 
or more bidders with view of awarding 
contracts on basis differing either from 
advertisement for proposals or from 
submitted competitive bids.........---- tracts for radiosondes by negotiation 

Multiple. See Contracts, awards, splitting. with bidders who have submitted bids 

Negotiation: on competitive advertising-for-bids 
Advertising and award certificate non- basis, in absence of legislative authori- 

necessity—Gen. Reg. 51, Supp. 8, 


supplying, within limited period, all 
or any part of specified quantity of 
radiosondes sufficient to take care of 
any exigency that might arise, and 
under another item for supplying re- 
mainder of requirements over fiscal 


Source of supply assurance as justify- 
ing—Weather'Bureau may not, even 
under present national conditions and 
in order to assure uninterrupted source 
of supply, enter into two or more con- 


1151] Blind-made products: 

Price fixing authority of “Committee on 
Purchases’’—discussion of functions pur- 
suant to sec. 2, act, June 25, 1938, of Com- 
mittee on Purchases of Blind-made 
Products with respect to fixing fair mar- 
ket prices of blind-made products for sale 


After advertising for bids: 

Sec. 3709, R. 8., contemplates that all 
qualified persons shall be entitled 
to compete for Govt. business upon 
equal basis, and that there be 
secured to U. 8. benefits which 
flow from free and open competition, 
but such would not result if, after 
advertising for bids, Govt. should 
enter into negotiations with one or 
more bidders with view of awarding 
contracts on basis differing either 
from advertisement for proposals or 
from submitted competitive bids. -- 

Weather Bureau may not, even under 
present national conditions and in 
order to assure uninterrupted source 
of supply, enter into two or more con- 
tracts for radiosondes by negotiation 
with bidders who have submitted 
bids on competitive advertising-for- 
bids basis, in absence of legislative 


Requirement for purchases of—purchases 
for resale purposes—requirements of 
sec. 3, act of June 25, 1938, that, under 
specified conditions, brooms, mops, and 
other suitable commodities procured by 
or for any Federal department or agency 
be procured from non-profit-making 
agencies for the blind, must be observed 
by the Navy Department in procuring 
for resale to Navy enlisted men com- 
modities of the kind described in said 
act, even though the prices in certain 
instances are in excess of those charged 
by commercial firms. 

56| Bonus: 
Government contractors’ employees: 


Immediate large-quantity purchase ne- Modification of Navy Dept. shipbuild- 


cessity: 

If radiosondes are not now manufac- 
tured extensively, there is no objec- 
tion to Weather Bureau securing 
considerable quantity required im- 
mediately under one item of adver- 
tisement for bids by award of con- 
tract to more than one bidder if all 
bidders are offered equal opportunity 
to supply both immediate need and 
prospective need indicated under an- 
other item of advertisement 


ing contract to provide for payment of 
bonus to contractor for distribution to 
its employees “for the meritorious ex- 
pediting of the shipbuilding pro- 
gtam”’—payment to be made at such 
intervals and in such amounts as Sec. 
of Navy shall determine—would result 
in unenforcible contract not binding 
on either party and is therefore unau- 
thorized in absence of specific statu- 
tory authority fer payment of such 
WT ES sek: 
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Contracting officer’s authority—liquidated 


Government contractors’ employees—Con. 


Navy appropriations for ‘‘Replacement 
of Naval Vessels” are not available for 
paymerit of bonuses, for meritorious 
services, to contractors’ employees 
engaged on Navy Dept. shipbuilding 
contracts, whether payment be di- 
rectly to employees or indirectly, 
through contractors, under unenforci- 
ble modification of contracts 


Coal: 


Awards prior to appropriations made— 
contracting limitations—while contracts 
may be made for coal for ensuing fiscal 
year contingent upon enactment of fiscal 
year appro. providing funds therefor, 
deliveries under such contracts may be 
accepted prior to that fiscal year only if 
made after funds have been appro- 
priated, and, inasmuch as payment may 
not be made for such deliveries until after 
beginning of fiscal year for which the 
appro. is made, both the purchase and 
transportation contracts, if there be 
separate transportation contracts, should 
contain suitable protective provisions 
regarding these matters of time of de- 
livery and payment-_---.-. sal hatte 

Awards prior to period covered by appro- 
priation — permissibility — while con- 
tracts may be made for coal for ensuing 
fiscal year after funds have been appro- 
priated therefor, and deliveries may be 
made prior to that fiscal year, payment 
may not be made for such deliveries 
until after beginning of fiscal year for 
which appro. is made, and, therefore, 
both the purchase and transportation 
contracts, if there be separate transpor- 
tation contracts, should contain suitable 
protective provisions regarding these 
matters of time of delivery and pay- 


General rule as to cost-plus contracts— 
while cost-plus-a-fixed-fee contracts 
should be liberally construed, and inten- 
tion of parties as to what items are reim- 
bursable must be given great weight, 
expense not otherwise specifically pro- 
vided for must be shown to be reasonably 
incident to performance of work and to 
serve useful purpose in fulfilling contract 
requirements in order to be reimburs- 


Natural right limitation provisions—rule 
of statutory construction that statutes in 
derogation of natural rights are to be 
strictly construed and are not to be ex- 
tended by construction to matters not 
clearly or expressly therein, particularly 
where such statutes are penal in nature, 
is applicable to contract under which 
contractor relinquishes natural rights. - - 


197 


damage findings of fact. See Contracts, 
damages, liquidated, findings of fact. 


Cost-plus: 


Check-cashing charges—where a cost-plus- 
a-fixed-fee contract provides for reim- 
bursement for costs incident to contrac- 
tor’s compliance with its obligation to 
furnish free pay roll check-cashing 
facilities for its employees, contractor 
may be reimbursed for the fixed check- 
cashing charges paid a local bank pur- 
suant to an agreement, made necessary 
by the inadequacy of local banking facil- 
ities, whereby the bank not only cashed 
checks for employees directly without 
charge but also cleared checks cashed by 
local merchants and other patrons pre- 
sented to it for payment without impos- 
ing on such merchants and patrons the 
usual check-cashing charge 

Contractor’s status as Government agent. 
See Agents, Gorernment, status of cost-plus 
contractors. 

Cost-plus-percentage contract prohibition: 
Applicability to subcontracts—a sub- 

contract entered into on a cost-plus-a- 
percentage-of-cost basis by a War 
Dept. cost-plus-a-fixed-fee contractor 
is in contravention of the spirit and 
purpose of the act of July 2, 1940, pro- 
viding that ‘‘the cost-plus-a-percent- 
age-of-cost system of contracting shall 
not be used under this section,’’ and 
such a subcontract may not be re- 
garded as creating any binding obliga- 
tion on the U. 8. to reimburse the 
prime contractor for payments made 


Quantum meruit payment basis substi- 
tution—contract for stevedoring serv- 
ices entered into without advertising 
pursuant to sec. 1 (a), act of July 2, 
1940, providing for payment on a cost- 
plus-a-percentage-of-cost basis con- 
trary to provisions of said section is not 
binding on the U. 8., but contractor 
may be paid on a quantum meruit basis 
for actual wage payments to employ- 
ees; Social Security taxes deducted 
from wages, and those contributed by 
the contractor, which have actually 
been paid to the State and Federal 
Govts.; actual payments for equip- 
ment rental, etc.; actual overhead 
costs of supervision and insurance; 
plus a reasonable fee for performance 


Evidence in support of payments: 

Check and depository account verifica- 
tion—it will no longer be necessary to 
submit to this office reconciliation 
statements of contractors’ depository 
accounts unless called for in a particu- 
lar case. 20 O. G. 341, amplified 
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Check payments in general by contrac- 
tors—In lieu of requiring cost-plus-a- 
fixed-fee contractors to furnish receipts 
from payees when payment is made by 
check, there may be shown on the 
contractors’ pay rolls and vendors’ in- 
voices the date and number of the 
checks in payment, supported by a 
certification that the payments were 
witnessed by a Govt. representative 
and have been properly included in 
the contractors’ cost and expenditure 
accounts, and it will no longer be nec- 
essary to submit to this office recon- 
ciliation statements of contractors’ 
depository accounts unless called for 
in a particular case. 20 C. G. 341, 


Pay roll deductions for savings bond 
purchases—reimbursements to a cost- 
plus-a-fixed-fee contractor for deduc- 
tions, for purchasing Defense Savings 
Bonds, made from wages of its employ- 
ees and deposited with a bank in the 
contractor’s special account set up un- 
der the control of the contracting offi- 
cer or his representative must be sup- 
ported by deposit slips, signed by a 
bank official, showing that the deduc- 
tions have been so deposited; by pay 
roll certificates of the contracting officer 
or his representative stating that the 
deposits have been verified; and, upon 
completion of the contract, by a state- 
ment showing what disposition was 
made of any balance remaining unex- 
pended in the special account 

Petty cash expenditures—if petty cash 
expenditures of $10 or less of War 


contract is illegal and not binding on 
U. 8.) for wages; Social Security taxes; 
and materials furnished and equip- 


Receipts—in lieu of requiring cost-plus-a- 
fixed-fee contractors to furnish receipts 
from payees when payment is made by 
check, there may be shown on the 
contractors’ pay rolls and vendors’ in- 
voices the date and number of the 
checks in payment, supported by a 
certification that the payments were 
witnessed by a Govt. representative 
and have been properly included in 
the contractors’ cost and expenditure 


Telegraphic messages—War Dept., in 
exercise of reserved right, may make 
direct payment to telegraph com- 
panies on invoices for charges incurred 
by cost-plus-a-fixed-fee contractors in 
connection with contract work at 
Government rates, evén though tele- 
graph companies furnish only certified 
copies, rather than originals, of trans- 
mitted messages and invoices are not 
certified in manner customarily re- 
quired, provided they are certified and 
verified both by contractor and proper 
Government agent, and necessary ad- 
ministrative measures are taken to 
prevent duplicate payments 


Traveling expenses—discussion of type 


of evidence necessary to support travel 
by contractor’s employees in their 
privately-owned automobiles at or 
near their permanent station under the 
form of contract involved 


Voucher and invoice certifications. 

Fee limitations—architect-engineer serv- 
ices—payments on a cost-plus-a-fixed-fee 
basis to architect-engineers under con- 
tract for such services authorized by sec. 
2, act of Aug. 7, 1939, may not exceed 
statutory maximum of 6 percent of esti- 
mated cost of the project, regardless of 
whether such payments are made as re- 
imbursement of expenditures or as a 
fixed fee, except that there may be ex- 
cluded—within the limits set by the 
contract—reimbursement of traveling 
expenses, expenditures for expert techni- 
cal assistants and services, and expendi- 
tures for such supplies and equipment as 
the Govt. may have failed to furnish in 
accordance with the contract 

“Fixed fee’ and “fee” distinguished— 
“Fixed fee’’ as used in sec. 1, act, Aug. 7, 
1939, with respect to cost-plus-a-fixed-fee 
contracts, and ‘‘fee”’ as used in sec, 2 of 
said act with respect to maximum fees of 


Dept. cost-plus-a-fixed-fee contractors 
are supported by properly itemized 
statements and certified by proper 
officials, such expenditures may be 
reimbursed without furnishing re- 
ceipts unless in any particuar case the 
interests of the U. S. would be ad- 
versely affected thereby... .........._- 
Purchases at prices in excess of price 
limitations—where constructing quar- 
termaster approves a purchase by 4 
cost-plus-a-fixed-fee contractor at a 
price in excess of statutory limitation 
or in excess of price stated in General 
Schedule of Supplies, there is no pre- 
sumption that there were adequate 
grounds for the approval, and, there- 
fore, sufficient evidence must be pre- 
sented to justify the action taken..... 835 
Quantum-meruit payments—discussion 
of evidence to support payments, on 
quantum meruit basis, to stevedoring 
contractor under cost-plus-a-percent- 
age-of-cost contract (which form of 
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CONTRACTS—Continued. 
Cost-plus—Continued. 
General rule as to interpretation of pro- 


Page | CONTRACTS—Continued. Page 
Cost-plus—Continued. 
Motor vehicle tags, plates, operator’s per- 


visions—while cost-plus-a-fixed-fee con- 
tracts should be liberally construed, and 
intention of parties as to what items are 
reimbursable must be given great weight, 
expense not otherwise specifically pro- 
vided for must be shown to be reasonably 
incident to performance of work and to 
serve useful purpose in fulfilling contract 


requirementsinordertobereimbursable. 466 


Loss or damage - 

Contractor’s employees’ negligence— 
Govt.’s obligation to reimburse cost- 
plus-a-fixed-fee contractor for loss or 
damage caused by negligence of em- 
Ployees of contractor is governed by- 
terms of contract involved as applied 
to given situation, but it may be stated 
broadly that, under terms of contract 
forms “C, P. F. F. Form No. 1” and 
“F. F. Form No. 1-Rev.”, if contrac- 
tor is not chargeable with any breach of 
contractual duties and obligations, in- 
cluding exercise of due diligence in em- 
Ployment and retention of competent 
personnel, he may be reimbursed for 
such loss or damage, if not otherwise 


Contributory negligence—under cost- 
plus-a-fixed-fee form of contract, if 
contractor were at fault in connection 
with loss or damage to particular prop- 
erty but Govt. through its employees 
were chargeable with contributory 
negligence, parties should be left in 
status quo, that is, owner of property, 
whether Govt. or contractor, should 


Subcontractor’s employees’ negligence— 
if by terms of subcontract, cost-plus-a- 
fixed-fee contractor could not obtain 
compensation from subcontractor for 
loss or damage caused by negligence 
of employees of subcontractor, and 
contractor were himself free from fault, 
right of contractor to reimbursement 
from Govt. for loss or damage so in- 
curred would be governed by same 
principles as are applicable to right to 
reimbursement for losses caused by 
negligence of own employees. 

Membership fees—a contractor who is to 

operate an ordnance manufacturing 

Plant for the Govt. on a cost-plus-a-fixed- 

fee basis may not be reimbursed the cost 

of membership in a local Chamber of 

Commerce where such membership has 

no reasonable relation to the work to be 

performed under the contract, even 
though the contracting officer’s represen- 
tative has approved the payment under 

& contract provision which provides for 

reimbursement of ‘“‘Such other items as 


should, in the opinion of the Contracting 


Officer, be included in the cost of the 


mits, ete.: 

A cost-plus-a-fixed-fee contractor may 
not be reimbursed amounts paid to a 
State and municipality for automobile 
license tags and title for a Government- 
owned automobile being used by the 
contractor in connection with the con- 
tract work, in the absence of a showing 
as to why the automobile could not 
have been operated without such 
licenses or why it was necessary for 
the contractor to obtain a title 

The cost of a chauffeur’s license obtained 
for an employee of a cost-plus-a-fixed- 
fee contractor is personal to the em- 
Ployee as an incident of his employ- 
ment, and, therefore, the contractor 
may not be reimbursed the cost of such 


Under a ‘cost-plus-a-fixed-fee contract 
providing for reimbursement of State 
or local taxes or fees, the contractor 
may be reimbursed only taxes or fees 
imposed directly on contractor and 
not those which it undertakes to pay 
on Govt. property being used in con- 
nection with the contract work 


Pay roll deductions—savings bond pur- 


chases—deductions, for purchasing De- 
fense Savings Bonds, made from wages 
due a cost-plus-a-fixed-fee contractor's 
employees which are deposited with a 
bank in a special! account subject to with- 
drawals, either for bond purchases or 
for refunds to employees, only by checks 
drawn by the contractor and counter- 
signed by the contracting officer or his 
representative may be regarded as re- 
imbursable expenditures by the con- 
tractor at the time of deduction, with 
the understanding that the Govt. will 
receive the benefit of any undisbursed 
amounts remaining in the account upon 
completion of the contract 


Preaudit of contractor payments: 


Recovery of improper Govt. reimburse- 
ments—certifying and disbursing of- 
ficers will be held responsible for erro- 
neous or improper reimbursements to 
cost-plus-a-fixed-fee contractors, not- 
withstanding any preaudit approval 
by Govt. personnel of contractor's 
payments under a contract stipulation 
providing for such reimbursements 
and such payments will be collected, 
in proper cases, from sums otherwise 


Validity of contract provision—a provi- 
sion in a cost-plus-a-fixed-fee contract 
negotiated pursuant to act of July 2, 
1940, under which vendors’ invoices, 
pay rolls, rental rolls, etc., of the con- 
tractor would be approved by Govt. 
administrative personnel prior to pay- 
ment by the contractor, and under 
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CONTRACTS—Continued, Page | CONTRACTS—Continued. 
Cost-plus—Continued. Cost-plus— Continued. 
Preaudit of contractor payments—Con. Rented equipment—Continued. 


which the contractor would be reim- 
bursed by the Govt. for any payment 
made after such approval, regardless 
of its validity or correctness, is un- 


Purchases in excess of General Supply 
Schedule prices—justification require- 
ments—where constructing quarter- 
master approves a purchase by a cost- 
plus-a-fixed-fee contractor at a price in 
excess of statutory limitation or in excess 
of price stated in General Schedule of 
Supplies, there is no presumption that 
there were adequate grounds for the 
approval, and, therefore, sufficient evi- 
dence must be presented to justify the 


Rented equipment: 
Pre-existing liens: 

Application of rental payments in dis- 
charge of—where motor vehicle ac- 
quired by Govt. pursuant to a 
rental-purchase contract is subject 
to a prior lien it would be advisable 
to provide in the contract for appli- 
cation of rental payments first 
toward discharge of liens 

Recapture payments to lienholder: 
Authority for—where administra- 

tively determined to be in Govt.’s 
interest to exercise right of recap- 
ture reserved for its benefit in a 
cost-plus-a8-fixed-fee contractor’s 
agreement with its equipment les- 
sor, and, to obtain clear title, it is 
necessary to pay lienholder a sum 
which exceeds rémaining unpaid 
balance necessary for recapture 
under rental agreement, no objec- 
tion is required to an administra- 
tive determination to make such 


Lessor’s liability—where motor ve- 
hicle acquired by Govt. pursuant 
to @ rental-purchase contract is 
subject to a prior lien in such 
amount that the Govt. to obtain 
clear title, must pay to lienholder 
8 sum which exceeds remaining 
unpaid balance necessary for re- 
capture under rental-purchase 
contract, lessor is liable to Govt. 
for such excess; and in future it 
would be advisable that such lia- 
bility be provided for in the con- 


Rented automobiles purchased by Gov- 
ernment—purchase price limitation 
scope—where it is in Government’s 
interest to exercise right reserved for 
its benefit in @ cost-plus-a-fixed-fee 
contractor’s agreement with its equip- 
ment rental contractor to acquire title 
to any of the passenger-carrying motor 


vehicles furnished under the agree- 
ment by paying the difference be- 
tween the accrued rental and the sale 
price, the amount paid as rental is not 
to be considered as part of the purchase 
price of a vehicle in determining 
whether the price is within the statu- 
tory limitation for such vehicles 


Repair costs: 


Where there was inadvertently 
omitted from contracts of cost-plus- 
@fixed-fee contractor with equip- 
ment rental contractor provision 
placing responsibility for routine 
maintenance and normal running 
repairs on lessee, such contracts, for 
purpose of reimbursing prime con- 
tractor for cost of such repairs, may 
be considered as in same category as 
those contracts which specifically 
place responsibility on prime con- 


Where, under rental agreements 
entered into by cost-plus-a-fixed-fee 
contractor, ‘‘all routine maintenance 
and normal running repairs’’ are to 
be made by the lessee (prime con- 
tractor) without expense to the 
lessors and the expenses thereof were 
not included by lessors in computing 
rental rates, the prime contractor 
may be reimbursed by the Govt. 
for the cost of such repairs. 20 C. 
G. 632, where rental rates were con- 
sidered normally to include an 
allowance for wear and tear incident 
to use of the equipment, distin- 


Statutory purchase restrictions applica- 


bility: 


Federal prison product purchases— 


statutory requirement for purchase of 
Federal prison products is applicable 
to purchases by cost-plus-a-fixed-fee 
contractor under cost-plus contracts 
made under authority of act of July 2, 


In general: 


Act of July 2, 1940, authorizing War 
Dept. to contract on cost-plus-a- 
fixed-fee basis, did not suspend any 
existing statutory limitations on the 
expenditure of public moneys except 


those expressly mentioned therein. 273, 835 


Holding of U. 8. Sup. Ct. in Alabama 
v. King & Boozer, decided Nov. 10, 
1941, effect of which is to approximate 
status of cost-plus-a-fixed-fee con- 
tractor to that of lump-sum con- 
tractor, does not warrant change in 
conclusion of 21 C. G. 273 that pur- 
chases by such cost-plus contractors 
are subject to statutory restrictions 
on purchase of typewriters, etc... . 


835 
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CONTRACTS—Continued. 
Cost-plus—Continued. 
Statutory purchase restrictions applica- 
bility—Continued. 
In general—Continued. 
Neither sec. 201 of Title II, First War 


Powers Act, 1941, empowering 
President to authorize certain Govt. 
agencies and depts. to disregard, in 
exercise of wartime functions, statu- 
tory restrictions relating to progress 
payments and to making, perform- 
ance, modifications, etc., of con- 
tracts, nor E. O. 9001, issued pur- 
suant thereto, authorizes non-ob- 
servance of statutory purchase re- 
strictions on certain supplies and 
equipment. 21 C. G, 273, relating 
to applicability of such restrictions 
to purchases by cost-plus-a-fixed-fee 
contractor, affirmed_............... 


Typewriter purchases—statutory _re- 
strictions on purchase of typewriters 
are applicable to purchases by cost- 
plus-a-fixed-fee contractors under cost- 
plus contracts made under authority 
of act of July 2, 1940_ _...- 

Vehicle purchases—statutory price limi- 
tation on purchase of passenger-carry- 
ing vehicles is applicable to purchases 
by  cost-plus-a-fixed-fee contractors 
under cost-plus contracts made under 
authority of act of July 2, 1940_-.... 273, 835 

Subcontracts: 

Applicability of cost-plus-percentage 
contract prohibition. See Contract, 
cost-plus, cost-plus-percentage contract 
prohibition, applicability to subcontracts. 

Effect on fixed fee: 

Subcontracts in addition to those con- 


templated in prime contract: 

A cost-plus-a-fixed-fee contractor ob- 
ligated to make such customary 
tests of material used in the project 
as are required by the contracting 
officer may not be reimbursed 
amounts paid a subcontractor for 
making tests under a subcontract 
approved by the contracting officer 
as being more economical to the 
Govt. unless it be established that 
the contractor’s fee was fixed in 
contemplation of the tests being 
performed under a subcontract, or 
unless an appropriate adjustment 
be made in the fixed fee at least 
equal to the subcontractor’s profit. 

Cost-plus-a-fixed-fee contractor may 
not secure performance under sub- 
contract of class of work not con- 
templated to be so performed when 
fee was fixed on other than actual 
expense basis, exclusive of any 
additional amounts for overhead 
or profit, or unless equitable de- 
duction be made in amount of 
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Cost-plus—Continued. 
Tax liability: 
Federal levies: 

Capital stock tax: 

Reimbursement of amount repre- 
senting Federal capital stock tax 
paid by cost-plus-a-fixed-fee con- 
tractor is not authorized under a 
contract which, by reference to 
Treasury Decision 5000 controlling 
amounts payable thereunder, spe- 
cifically designates excess profits 
tax to be an item of cost not allow- 
able and does not expressly provide 
for reimbursement of capital stock 
tax, which is so closely related to 
excess profits tax that a higher 
valuation of capital stock, result- 
ing in an increase in capital stock 
tax, acts to decrease amount of any 
excess profits tax.................. 

Where contracts which are executed 
on a cost-plus-a-fiaed-fee basis are 
made subject to administrative 
regulations specifically providing 
that capital stock taxes may be 
“taken into account” as an ele- 
ment of cost but that excessive or 
unreasonable payments will not 
be so taken into account, it is 
proper to restrict allowaole por- 
tion of capital stock tax to that 
which is oased on actual net 
worth of contractor or on a reason- 
able—rather than inflated—capital 
stock valuation._................- 

While eost-plus-a-fixed-fee contrac- 
tor may be required to pay a 
capital stock tax, cost thereof may 
not be regarded as an expense 
necessary for completion of con- 
tract work, within meaning of 
Treas. Decision 5000 controlling 
amounts payable under contract. 

State or local levies—under a cost-plus- 
@-fixed-fee contract providing for re- 
imbursement of State or local taxes or 
fees, the contractor may be reim- 
bursed only taxes or fees imposed 
directly on contractor and not those 
which it undertakes to pay on Govt. 
property being used in connection 
with the contract work 
Telegraphic messages: 
Government rate applicability: 

War Dept. cost-plus-a-fixed-fee con- 
tractors should be regarded as acting 
directly in behalf of Federal Govt. 
in sending telegrams pertaining to 
the contract work, and, therefore, 
payment for such telegrams should 
be made at Govt. rates, whether the 
cost of the telegrams is paid to con- 
tractor by way of reimbursement or 
whether it is paid directly to tele- 
graph company in accordance with 
right reserved in contract.......... 
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CONTRACTS—Continued. Page | CONTRACTS—Continued. Page 
Cost-plus—Continued. Cost-plus—Continued. 
Telegraphic messages—Continued. Traveling and transportation expenses of 
Government rate applicability—Continued. contractors’ employees—Continued. 
Where cost-plus-a-fixed-fee contractor Living expenses before family arrival— 


acts directly in behalf of and as agent 
for the Govt. pursuant to specific au- 
thority to pledge the Govt.’s credit 
for payment of the cost of sending 
telegrams pertaining to the contract 
work, and the telegrapb companies 
are informed when messages are 
filed that payment will be made 
from Govt. funds, payments made 
by the Govt. should be at the Govt. 
rate, but where no such authority 
has been given the contractor, pay- 
ment should be made at the com- 
mercial] rate, whether made by the 
contractor or directly by the Govt. 
Prior decisions modified, and pay- 
ments for prior telegraphic services 
may be adjusted accordingly. 

While amendment of cost-plus-a-fixed- 
fee contract to designate contractor as 
Government’s agent for transmission 
of telegrams would constitute evi- 
dence of intention of parties and 
is not objectionable, such desig- 
nation would not be controlling 
upon question of agency since such 
question is for determination largely 
upon basis of actions of parties. 

Time limit for auditing contractor’s ac- 
counts: 

Effect on G. A. O. audit—a provision 
in a cost-plus-a-fixed-fee contract 
negotiated pursuant to the act of July 
2, 1940, that final audit of the contrac- 
tors’ accounts for each calendar year 
shall be made by the Govt. not later 
than six months after the end of such 
year cannot be construed as limiting 
the time within which the General 
Accounting Office may exercise its 
statutory duty of auditing the ac- 
counts of the disbursing officer, nor 
its right to require further evidence 
in support of vouchers when neces- 
GG sin intsnn cnsabeniintsl pinstocintingaseuahe 

Validity of contract provisions—con- 
tracting officer may not circumscribe, 
by contractual agreement, functions 
of G. A, O. as to time within which final 
audit of payments to cost-plus-a-fixed- 
fee contractors will be made 

Traveling and transportation expenses of 
contractors’ employees: 

Living expenses before family arrival: 
Provision in cost-plus-@-fixed-fee con- 

tract providing for reimbursement 
to contractor for expenditures in 
connection with transportation and 
traveling expenses of his employees 
in connection with work does not 
authorize reimbursement for living 
expenses of employees at site of work 
prior to arrival of families. 


Continued. 

Since it now appears that term ‘‘other 
expenses” as used in a cost-plus-a- 
fixed-fee contract in connection with 
reimbursing the contractor the 
transportation and traveling ex- 
penses of its employees was intended 
to include living expenses of em- 
ployees at the site of the work prior 
to the arrival of their families, fur- 
ther objection will not be made to 
the reimbursement of such expenses 
if they are properly substantiated 
and approved. 21 C. G.97, modified. 


Moving families and household effects: 


Provision in cost-plus-a-fixed-fee con- 
tract providing for reimbursement 
to contractor for expenditures in 
connection with transportation and 
traveling expenses of his employees 
in connection with work does not 
authorize reimbursement for ex- 
penses of moving families and house- 
hold effects to site of work 

Since it now appears that term “‘other 
expenses’ as used in a cost-plus-a- 
fixed-fee contract in connection with 
reimbursing the contractor the 
transportation and traveling ex- 
penses of its employees was intended 
to include expenses of moving such 
families and household effects to the 
site of the work, further objection 
will not be made to the reimburse- 
ment of such expenses if they are 
properly substantiated and ap- 
proved. 21 C. G. 97, modified 


Prior to contract execution but after 


verbal notice of award—a cost-plus-a- 
fixed-fee contractor may be reimbursed 
traveling expenses of its employees 
which were not included in the fixed 
fee and which were incurred in con- 
nection with expediting performance 
of work under the contract prior to its 
formal execution but after verbal 
notification that the contract would be 


Returning for families: 


Provision in cost-plus-a-fixed-fee con- 
tract providing for reimbursement 
to contractor for expenditures in 
connection with transportation and 
traveling expenses of his employees 
in connection with work does not 
authorize reimbursement for travel- 
ing expenses of employees in re- 
turning to their homes for families 
and household effects 

Since it now appears that term “other 
expenses” as used in a cost-plus-a- 
fixed-fee contract in connection with 
reimbursing the contractor the trans- 
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contractors’ employees—Continued. 
Returning for families—Continued. 
portation and traveling expenses of 
its employees was intended to in- 
clude traveling expenses of em- 
ployees in returning to their homes 
for their families and household 
effects, further objection will not 
be made to the reimbursement of 
such expenses if they are properly 
substantiated and approved. 21 C. 
Travel at employees’ headquerters—a 
cost-plus-a-fixed-fee contracvor operat- 
ing @ plant for the Govt. may be 
reimbursed for expenses paid its em- 
ployees for travel between various 
buildings of the plant located entircly 
within the city limits of the employees’ 
permanent station..............._.__. 
Travel by privately owned automobile— 
where, in accordance with its estab- 
lished practice, a cost-plus-a-fixed-fee 
contractor bas allowed the employees 5 
cents per mile in lieu of actual expenses 
for travel performed at their head- 
quarters in their own automobiles, the 
contractor may be reimbursed on that 
basis even though the contract makes 
no provision as to the amount for reim- 
bursement or the rate to be used @s 4 
basis therefor... ..................- : 


Damages: 
Liquideted: 


Findings of fact—conclusiveness where 
based on assumed applicability of 
G. A. O. decision—an administrative 
determinetion, based upon the 4s- 
sumed applicability of a decision of 
this office to the circumstances of a 
particular case, that there has been 
delay in delivery under a Government 
standard form of supply contract is not, 
strictly speaking, a finding of fact as to 
the extent and cause of delay within 
the meaning of the contract provisions 
relating to the finality of administra- 
tive determinations as to such matters_ 

Provisions—enforceability—w here it was 

contemplated at time contract was 

made thet the actual damages from 
delay in delivery of & portion of the 
contract material would approvimate 
those resulting from delay in complete 
delivery, & stipulation for liquidated 
damages is not unenforceable merely 
because the contract did not provide 
for apportionment of the liquidated 

damages for delay in delivery of only a 

part of the meterial, and the fact that 

it may appear upon final completion of 
the contract that the actus] damages 
because of 8 partial delay were less than 

contemplated is immaterial. 16 C. G. 
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Shipment date determination: 
Contractor turning over goods to for- 
warding agents—date of shipment 
for purpose of fixing contractor’s lia- 
bility under a contract provision for 
liquidated damages in event of delay 
in shipment is date on which supplies 
are actually released to a railroad or 
trucking company, either by con- 
tractor or its forwarding agent, such 
as a carloading company, at point 
specified in contract for shipment_.. 
General rule—“shipment” means 
complete delivery of goods by ship- 
per to carrier for transportation and 
it has been held that “shipment’’ 
has not been made until shipper has 
parted with all control over goods 
and nothing remains to be done by 
him to complete delivery to carrier. 


Default: 
Contractor’s 
See Contracts, increased 
contractor. 


liability—increased costs. 


costs, defaulting 


Effect of sovereign acts in general—U. 8. 
as contractor cannot be held liable for 


obstruction of performance of particular 


contract resulting from 
general acts as sovereign 
Deliveries: 


its public and 


Freight charges. See Contracts, freight 


charges. 


776 





Shipment date determination: 
Contractor turning over goods to for- 


warding agents—date of shipment 
for purpose of fixing contractor’s 
liability under a contract provision for 
liquidated damages in event of delay 
in shipment is date on which supplies 
are actually released to a railroad or 
trucking company, either by con- 
tractor or its forwarding agent, such 
as a carloading company, at point 
specified in contract for shipment. -.-. 


General rule—“shipment” means com- 


plete delivery of goods by shipper to 
carrier for transportation and it has 
been held that “shipment’’ has not 
been made until shipper has parted 
with all control over goods and noth- 
ing remains to be done by him to 
complete delivery to carrier_........_. 


Time: 
Prior to appropriation made—delivery 


and payment stipulations—while con- 
tracts may be made for coal for ensu- 
ing fiscal year contingent upon enact- 
ment of fiscal year appropriation 
providing funds therefor, deliveries 
under,such contracts may be accepted 
prior to that fiscal year only if made 
after funds have been appropriated, 
and, inasmuch as payment may not 
be made for such deliveries until after 
beginning of fiscal year for which 
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CONTRACTS—Continued. 
Deliveries—Continued. 
Time—Continued. 
the appropriation is made, both the 
purchase and transportation contracts, 
if there be separate transportation 
contracts, should contain suitable 
protective provisions regarding these 
matters of time of delivery and 
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not provisions of law “relating to the 
making * * * of contracts” which 
may be disregarded under sec. 201, First 
War Powers Act, 1941, empowering 
President to authorize certain Govt. 
agencies in the exercise of their wartime 
functions to enter into contracts without 
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regard to the provisions of law relating 
Prior to period covered by appropria- to the making, etc., of contracts 
tion—delivery and payment stipula- Freight charges: 
tions—while contracts may be made Changes in freight rates—contract price 
for coal for ensuing fiscal year after adjustment—while provision, as now 
funds have been appropriated there- worded, in certain U. 8. Army, Panama 
for, and deliveries may be made prior Canal Dept. contracts and contracts of 
to that fiscal year, payment may not be The Panama Canal may not be con- 
made for such deliveries until after strued to justify adjustments in contract 
beginning of fiscal year for which prices for fluctuations in freight rates 
appropriation is made, and, therefore, applicable to deliveries by contractors to 
both the purchase and transportation Canal Zone on other than vessels of 
contracts, if there be separate trans- Panama R. R. Steamship Line, con- 
portation contracts, should contain tracts may be modified, prospectively 
suitable protective provisions regard- effective, to extend adjustments to other 
ing these matters of time of delivery vessels in order to obviate delays from 
shipping facility congestion. 
Domestic products. See Contracts, foreign Damage, loss, or destruction in transit. 
products. See Property, private, damage, loss, or 
Effective date. See related headings: destruction, transit; Property, public, 
Contracts, awards; Contracts, offer and damage, loss, or destruction, transit. 
acceptance. 4 Deliveries in prior fiscal year: 
Eight-Hour Law. See Contracts, labor Delivery and payment stipulations— 
stipulations, Light-Hour Law. * while contracts may be made for coal 
Exchanges: for ensuing fiscal year contingent upon 
Old or used equipment, etc.: enactment of fiscal year appro. provid- 
Cash as well as trade-in allowance quo- ing funds therefor, deliveries under 
tation requirements: such contracts may be accepted prior 
Federal Prison Industries, Inc., may to that fiscal year only if made after 
not offer to exchange scrap steel for funds have been appropriated, and, 
new without soliciting, also, cash inasmuch as payment may not be 
bids for the scrap material made for such deliveries until after 
When used automobile is to be ex- beginning of fiscal year for which the 
changed in whole or part payment appro. is made, both the purchase and 
for a new one, both cash bids and transportation contracts, if there be 
trade-in offers must be solicited Separate transportation contracts, 
Foreign products: should contain suitable protective 
Particular product exemptions—waiver of provisions regarding these matters of 
domestic product stipulations in current time of delivery and payment 
contracts—in view of certification by Fiscal year appropriation chargeable— 
Sec, of War that aluminum is not do- where contracts for coal have been 
mestically produced in quantities suffi- made in one fiscal year for supplying 
cient to meet the needs of defense pro- needs for ensuing fiscal year, cost of 
gram, the War Dept. may, with respect freight and drayage under contracts 
to aluminum, waive by written notice to separate from the purchase contracts is 
contractors in lieu of formal contract properly chargeable to applicable ap- 
amendments the domestic origin stipu- propriation for ensuing fiscal year, even 
lations, incorporated pursuant to act, though the services be rendered during 
Mar, 3, 1933, in existing contracts, and 
payments under such contracts will not Noninclusion for typewriter purchase 
be questioned for deliveries of aluminum price limitation determinations—bona 
of foreign origin on and after date of fide transportation costs may be excluded 
in determining whether purchase price 
of a typewriter is within statutory price 


provisions in Naval Appro. Acts for 1942 Noninelusion for vehicle purchase price 
and 1943 prohibiting procurement of limitation  determinations—assembly 
articles of food or clothing not grown or point deliveries—where accepted bid 
produced in U. 8. or its possessions are for destination delivery of passenger- 
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CONTRACTS—Continued. 
Freight charges—Continued. 
carrying motor vehicle specified “‘main 
factory” as point of origin and local 
assembly plant as point from which 
delivery to destination was to be made, 
and specified a lump-sum amount as 
freight-cost which is reported to be a 
charge applied by the manufacturer to 
all commercial purchases to cover trans- 
portation to the assembly plant, the 
actual cost of transportation from desig- 
nated point of origin to destination may 
be deducted from total destination price 
fixed in contract in determining whether 
the purchase price, exclusive of trans- 
portation cost, is within the statutory 
limit. 20 Comp. Gen. 677, distinguished - 
General supply schedules: 

Administrative Office of U. 8. Courts pur- 
chases—since neither Administrative 
Office of U. 8. Courts nor courts for which 
it serves as administrative agency are in 
executive branch of Govt. General 
Supply Schedule contracts have no 
mandatory application to their respec- 
tive requirements for supplies, but such 
supplies should be so obtained in interest 
of economy and good administration, 
provided contractors will accept orders 
therefor. 105 

Optional purchase as compliance with 
advertising for bids requirement—when 
purchases are made under General! Sup- 
ply Schedule contracts by an agency 
not legally required to so purchase, such 
purchases will be accepted by this 
office as sufficient compliance with adver- 
tising for bids requirements of sec. 3709, 
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Page | CONTRACTS—Continued. Page 
Guarantees—Continued. 
Vehicle-purchase stipulations—Con, 

than general guaranty provisions in- 
cluded in Federal Specification No. 
KKK-~T-716 applicable to a different 
type of truck, if it be administratively 
determined that such provision is 
necessary in Government’s interest, 
and provided its inclusion does not 
tend to restrict competition unduly or 
to increase unnecessarily the cost of the 
trucks. 20C.G. 836, modified 

Requirement in invitations for bids on 
heavy-duty trucks that successful 
bidder post bond equal to 100 percent 
of amount of contract as guarantee that 
trucks will conform to specifications 
and will perform satisfactorily for one 
year apparently would increase un- 
necessarily the cost of the trucks, so 
that such bond should not be required 
unless there is reason to believe that 
successful bidder may be other than a 
reputable manufacturer and that the 
bond is necessary to protect the 
Government’s interest 

Implied. See Payments, absence or unen- 
forceability of contracts. 

Increased costs: 
Defaulting contractor: 

Changed conditions due to general activ- 
ities of the Govt.—Govt. contractor 
may not be relieved of its liability to 
pay excess cost resulting from its de- 
fault because changed conditions 
brought about by the general activities 
of the Govt.—as distinguished from 
acts directed particularly against the 
contractor—under the national defense 


Purchase period limitation—under a gen- prog made & dificult to 5 


eral supply schedule contract the con- 
tractor is not obligated to fill orders for 
supplies scheduled for delivery after 
expiration of contract period plus deliv- 
ery period specified in contract. 
Quantity commensurable with Govt. 
need—actual need v. anticipated, etc., 
need—a General Schedule of Supplies 
contract providing that supplies will be 
ordered as needed during contract period 
should be regarded as covering only those 
supplies which represent the actual and 
bona fide Govt. needs during the specific 
contract period rather than anticipated 
or other needs for which the Govt. may 


Failure to furnish contractor with pref- 
erence rating order—Govt. contractor 
may not be relieved of its liability to 
pay excess cost resulting from its de- 
fault because the contracting agency 
failed to furnish a preference rating 
order entitling the contractor to prior- 
ity in obtaining materials 

Intention of the parties. See related head- 
ing: Contracts, construction. 
Interpretation. See Contracts, construction. 
Labor stipulations: 
Eight-Hour Law: 

Effect of overtime pay legislation on 
prior legislation suspending Eight- 
Hour Law—sec. 5 (b), act, June 28, 
1940, suspending Eight-Hour Law of 
1912 with respect to persons engaged 
upon work covered by Army, Navy 
and Coast Guard contracts, was ren- 
dered inoperative by sec. 303, act, 
Sept. 9, 1940, which, in further amend- 


Government liability for acts in sovereign 
capacity—U. 8. as contractor is not liable 
for its acts as sovereign 


Guarantees: 
Vehicle-purchase stipulations: 
In absence of Federal specification cover- 


ing heavy-duty trucks, there may be 
included in future specifications for 
such trucks a performance, etc., guar- 
anty provision which is more drastic 


ing Eight-Hour Law of 1912, permits 
employment of laborers and mechanics 
in excess of 8 hours per day if they be 
paid time and one-half for the excess. . 
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CONTRACTS—Continued. 


Labor stipulations—Continued. 

Eight-Hour Law—Continued. 
Penalties—effect of failure to pay over- 
time rates—where a War Dept. con- 
tract properly includes provision for 
a penalty for each violation of Eight- 
Hour Law of 1912, as amended by 
sec. 303, act, Sept. 9, 1940, unless con- 
tractor’s laborers and mechanics are 
paid time and one-half for all hours 
worked in excess of 8 hours per day, 
authority to withhold from contract 
price amount due as penalties is vested 
in the Govt. as a matter of contractual 
right, and there is no legal authority 
to refrain from assessment and collec- 
tion of such amount.................- 

Supply contract requirements: 

Applicability: 

Labor Dept. determination accept- 


Manufacture of articles from Govern- 
ment-owned material—since admin- 
istration of Walsh-Healey Act is 
vested in Labor Dept., and in view 
of doubt whether contracts for man- 
ufacturing articles from Gov’t- 
owned materials, except for certain 
incidentals, are for “‘manufacture’’ 
of supplies subject to provisions of 
act or are for “services” and thus 
exempt, such contracts will not be 
questioned by G. A. O. by reason 
of inclusion of provisions of act 
pursuant to determination by Labor 
Dept. that it is applicable....-....- 

Wage underpayments: 

Claims of unpaid laborers, materialmen, 
etc. See Contracts, payments, claims 
of unpaid laborers, materialmen, etc. 

Contract payment-withholding and re- 
lated matters. See Contracts, pay- 
ments, withholding, wage wnderpay- 
ments. 

Mistakes—bids. See Bids, mistakes. 
Modification: 
Extent to which authorized: 

Contracting officer may make changes in 
contract price under Art. 3, Standard 
Form of Contract No. 23 (Construc- 
tion), only when specifications are so 
modified as to alter contractor’s obliga- 
tions under contract .................. 

Contracting officers may modify or 
amend existing contracts, and such 
modifications or amendments may in- 
clude provisions for increasing pay- 
ments to contractors, if interest of 
U. 8. will be served thereby, but such 
action presupposes some new con- 
sideration moving to U. 8. as result of 
modification or amendment.........- 

Freight rate changes—while provision, as 
now worded, in certain U. 8. Army, 

Panama Canal Dept., contracts and 

contracts of The Panama Canal may not 

be construed to justify adjustments in 
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Modification—Continued. 


contract prices for fluctuations in freight 
rates applicable to deliveries by con- 
tractors to Canal Zone on other than 
vessels of Panama R. R. Steamship Line, 
contracts may be modified, prospec- 
tively effective, to extend adjustments 
to other vessels in order to obviate delays 
from shipping facility congestion... __. 
Government agents’ authority in general— 
authority vested in Sec. of Navy by sec. 
9, act, June 28, 1940, to modify “existing 
contracts,” or his general authority to 
modify contracts in interest of U. &., 
does not include authority to modify 
contract by inserting provisions which 
would not be legal and proper as original 
provisions in contract.................. 
Scope of special Navy Department author- 
ity—authority vested in Sec. of Navy by 
sec. 9, act, June 28, 1940, to modify “‘ex- 
isting contracts’”’ appears to relate to 
contracts in existence at time of approval 
of said act -- oaubwesnhntea 
Written notice ‘in lieu of formal contract 
amendment—in view of certification by 
Sec. of War that aluminum is not domes- 
tically produced in quantities sufficient 
to meet the needs of defense program, 
the War Dept. may, with respect to 
aluminum, waive by written notice to 
contractors in lieu of formal contract 
amendments the domestic origin stipu- 
lations, incorporated pursuant to act, 
Mar. 3, 1933, in existing contracts, and 
payments under such contracts will not 
be questioned for deliveries of alumi- 
num of foreign origin on and after date of 
Secretary’s certificate. _................. 


Multiple. See Contracts, awards. 
Navy Department: 


Modification: 
Scope of Secretary’s authority: 

Authority vested in Sec. of Navy by 
sec. 9, act, June 28, 1940, to modify 
“existing contracts’ appears to re- 
late to contracts in existence at time 
of approval of said act__........- 

Authority vested in Sec. of Navy by 
sec. 9, act, June 28, 1940, to modify 
“existing contracts,” or his general 
authority to modify contracts in 
interest of U. 8., does not include 
authority to modify contract by in- 
serting provisions which would not 
be legal and proper as original pro- 
visions in contract... 


Negotiation. See Contracts, awards, ‘negetio- 


tion. 


Numbering—defense-aid expenditures—C irc. 


Letter A-51601, June 3, 1942... ........... 


Offer and acceptance: 


See, also, related heading: Contracts, 
awards. 

Formal contract execution non-essential- 
ity—acceptance of contractor’s proposal 
by authorized Govt. contracting officer 
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CONTRACTS—Continued, 

Offer and acceptance—Continued. 
results in formation of valid and binding 
contract even though it is contemplated 
at that time that negotiations between 
parties are to be subsequently incorpo- 
rated into formal written agreement, but 
it must appear that acceptance was clear 
and unconditional, and that both parties 
intended to make binding agreement at 


Officers and employees. See Officers and 
Employees, contracting with the Govern- 
ment. 

Payments: 

Assignments. See Claims, assignments, 
contracts, 

Claims of unpaid laborers, materialmen, 
etc.—no wage payment made as distin- 
guished from payment at less than wage 
rate—Davis-Bacon Act, as amended, 
requiring that certain Govt. contracts 
contain a stipulation that there may be 
withheld from contractor sums sufficient 
to pay laborers, etc., ‘‘the difference be- 
tween the rates of wages required by the 
contract to be paid * * * and the 
ratesof wagesreceived * * * andnot 


refunded to the contractor * 
does not authorize withholding of pay- 
ments to contractors and payment of 
claims of laborers, etc., by the Comp. 
Gen. therefrom where the contractor has 
failed to make any wage payment to 


Authority where no wage payment is 
made—Davis-Bacon Act, as amend- 
ed, requiring that certain Govt. con- 
tracts contain a stipulation that 
there may be withheld from contrac- 
tor sums sufficient to pay laborers, 
etc., “the difference between the 
rates of wages required by the con- 
tract to be paid * * * and the 
rates of wages received * * * 
and not refunded to the contractor 
* * ©, does not authorize with- 
holding of payments to contractors 
and payment of claims of laborers, 
etc., by the Comp. Gen. therefrom 
where the contractor has failed to 
make any wage payment to such 


Penalty under Eight-Hour Law. See 
Contracts, labor stipulations, Eight- 
Hour Law, penalties. 
Penalties—Eight-Hour Law violations. See 
Contracts, labor stipulations, BHight-Hour 
Law, penaltics. 
Personal services—particular types. See 
Personal Services. 
Price: 
Adjustment—freight charges. See Con- 
tracts, treight charges. 
Tax inclusion. See Tazes. 
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Price-fixing orders—vendors’ certificates on 
vouchers and invoices—Circ. Letter A- 
51607, A~49009, June 3, 1942 

Prior to appropriation or period for which 






made, 
Profits: 
Limitations: 

Cost-plus contract matters. See Con- 
tracts, cost-plus. 

Taxes as element of cost—capitel stock 
tex—where contracts which contain a 
profit recapture clause are made sub- 
ject to administrative reguletions 
specifically providing that capital 
stock taxes may be “taken into ac- 
count’’ as an element of cost but that 
excessive or unreasonable payments 
will not be so taken into account, it is 
proper to restrict allowable portion of 
capital stock tax to that which is based 
on actual net worth of contractor or on 
@ reasonable—rather than inflated— 
capital stock valuation... ........... 

Quantities. See Contracts, amounts. 
Quantum meruit. See Payments, absence or 
unenforceability of contracts. 
Rental-purchase: 
Pre-existing liens: 

Application of rental payments in dis- 
charge of—where motor vehicle ac- 
quired by Govt. pursuant to a rental- 
purchase contrect is subject to a prior 
lien it would be advisable to provide 
in the contract for application of rental 

payments first toward discharge of 


See Appropriations, obligation. 


Recapture payments to lienholder: 
Authority for—where administrative- 
ly determined to be in Govt.’s inter- 
est to exercise right of recapture re- 
served for its benefit in a cost-plus- 
a-fixed-fee contractor’s agreement 
with its equipment lessor, and, to 
obtain clear title, it is necessary to 
pay lienholder a sum which exceeds 
remaining unpaid balance necessary 
for recapture under rental agree- 
ment, no objection is required to an 
administrative determination to 
make such payment to the lien- 


Lessor’s liability—where motor vehicle 
acquired by Govt. pursuant to a 
rental-purchase contract is subject to 
a prior lien in such amount that the 
Govt., to obtain clear title, must pay 
to lienholder a sum which exceeds 
remaining unpaid balance necessary 
for recapture under rental-purchase 
contract, lessor is liable to Govt..for 
such excess; and in future it would 
be advisable that such liability be 
provided for in the contract......... 

Specifications: 
Automobiles, trucks, tractors, etc. See 
Vehicles, purchases. 
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Specifications—Continued. 


Page | CONTRACTS—Continued. 
Specifications—Continued. 


Bidders’ qualifications. See Bidders, 
qualifications. 

Bond requirements. See Bonds, 

Changes—standard forms—in absence of 
Federal specification covering heavy- 
duty trucks, there may be included in 
future specifications for such trucks a 
performance, etc., guaranty provision 
which is more drastic than general 
guaranty provisions included in Federal 
Specification No. KKK-T-7i6 appli- 
cable to a different type of truck, if it be 
administratively determined that such 
provision is necessary in Government’s 
interest, and provided its inclusion does 
not tend to restrict competition unduly 
or to increase unnecessarily the cost of 
the trucks. 20 C. G. 836, modified 

Delivery provisions. See Contracts, de- 
liveries. 

Nonessential price increasing provisions— 
requirement in invitations for bids on 
heavy-duty trucks that successful bidder 
post bond equal to 100 percent of amount 
of contract as guarantee that trucks will 
conform to specifications and will perform 
satisfactorily for one year apparently 
would increase unnecessarily the cost 
of the trucks, so that such bond should 
not be required unless there is reason to 
believe that successful bidder may be 
other than a reputable manufacturer and 
that the bond {s necessary to protect the 
Government’s interest 

Preparation—jurisdiction—it is not duty 
or function of G. A. O. to draft guaranty 
or other provisions of specifications to be 
included in contracts covering purchase 
of equipment or supplies 

Price-fixing stipulations—bid rejection. 
See Bids, rejection, price-fixing, labor, 
etc., stipulations. 

Restrictive—jurisdiction—it is duty and 
responsibility of G. A. O. to determine 
whether specifications which have been 
drafted by administrative departments 
are unduly restrictive of competition or 
otherwise unauthorized—such question 
being one that goes to legality of con- 
tracts and uses of appropriated moneys. - 

Splitting of work among several bidders: 
If radiosondes are not now manufactured 

extensively, there is no objection to 
Weather Bureau securing considerable 
quantity required immediately under 
one item of advertisement for bids by 
award of contract to more than one 
bidder if all bidders are offered equal 
opportunity to supply both immediate 
need and prospective need indicated 
under another item of advertisement. 
Ln order to avoid possible interruption in 
deliveries of radiosondes by single con- 
tractor chosen under advertising-for- 
bids requirements of sec. 3709, R. 8., 
bids may be requested by. Weather 
470350™—42——_79 


Splitting of work among several bidders— 
Continued. 

Bureau under one item for supplying, 
within limited period, all or any part 
of specified quantity of radiosondes 
sufficient to take care of any exigency 
that might arise, and under another 
item for supplying remainder of re- 
quirements over fiscal year 


Symbols —defense-aid expenditures — Cire. 


Letter A-51601, June 3, 1942 


Wage stipulations. See Contracts, labor stip- 


ulations. 


CONVENTIONS, ASSOCIATIONS, ETC.: 
Attendance by part-time personnel—official 


duty status—whether attendance at con- 
ventions by part-time professional em- 
ployees of Dist. of Col. is to be regarded 
as placing employees on official duty 
during period of attendance is for deter- 
mination by Dist. of Col, commissioners- 


COORDINATOR OF INFORMATION: 
See Office of Coordinator of Information, 
CORPORATIONS: 
Government: 


Applicability of general departmental ap- 
propriation restrictions—decisions to 
effect that funds derived from operation 
of Virgin Islands Co. are subject, gen- 
erally, to same restrictions and limita- 
tions applicable to expenditures of ap- 
propriated funds by regularly estab- 
lished Govt. agencies should be limited, 
in view of Congressional recognition of its 
corporate status, to cases involving 
specific statutory restrictions or limita- 
tions upon use of appropriated moneys. 

Incorporation, etc., expenses: 
Appropriation availability: 

Express authority granted Office of 
Coordinator of Inter-American Af- 
fairs by act of Dec. 17, 1941, to create 
corporations for carrying out its 
program includes authority, within 
available appropriations, to employ 
such means and to make such ex- 
penditures as may be necessary to 
accomplish that end, and, therefore, 
payment is authorized of organiza- 
tional expenses incident to incor- 
poration, including expense of serv- 
ices cf resident agents where re- 


In view of sec. 3678, R. S., restricting 
expenditures from appropriations 
solely to objects for which made, 
expenditures incident to creation of 
corporations by Govt. agencies, in 
absence of express statutory author- 
ity therefor, or authority necessarily 
implied when creation of corpora- 
tions is only possible means of 
carrying out a statutory duty, are 
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COURTS: 


Clerks—collections—fees—appearance of at- 
torney for person in military service—pro- 
visions of Soldiers and Sailors Civil Relief 
Act of 1940 relating to court appointment 
of attorneys to represent defendants absent 
in the military service modify the re- 
quirements of sec. 3, act, Feb. 11, 1925, 
with respect to the payment of fees in 
U. 8. courts, to the extent of authorizing 
such attorneys to file their appearance on 
behalf of the absent defendants without 
paying the fees, so that the clerks of U. 8. 
courts will not be required to account for 
appearance fees not collected in such 


As distinguished from court fees 
Government liability for in general—in 
absence of statute specifically so provid- 
ing, U. 8. never pays court costs 
Pauper proceedings: 
Payment from public funds: 

U. 8. Dist. Ct. judge has no authority 
under act of July 20, 1892, as amended, 
relating to actions in courts by poor 
persons, to order payment by U. 8. 
of costs of taking testimony on behalf 
of a poor defendant by deposition of 
absent witnesses, nor may he au- 
thorize the advance of public funds 
to prepay such costs with subsequent 
reimbursement by the defendant. -- 

U. 8. may pay costs of taking deposi- 
tions on behalf of poor defendant in 
U. 8. court where witness could be 
compelled to appear pursuant to 


District of Columbia inferior: 
Judges: 
Election as to retirement system appli- 
cable: 

If judge of Municipal Court, Muni- 
cipal Court of Appeals or Juvenile 
Court of Dist. of Col. elects to accept 
retirement benefits authorized for 
judges of such courts by sec. 11 (a), 
act, Apr. 1, 1942, he wil] have relin- 
quished his right to retirement bene- 
fits under Civil Service Retirement 
Act of 1930, as amended—a claim for 
retirement deductions under latter 
act to be regarded as such an elec- 


Provisions of sec. 11 (a), act, Apr. 1, 
1942, establishing retirement system 
for judges of Municipal Court, 
Municipal Court of Appeals and the 
Juvenile Court of Dist. of Col., are 
not mandatory but merely grant 
said judges privilege of electing to 
receive benefits therein provided, 
and until such election is made, said 
judges are not “subject to another 
retirement system” so as to exclude 
them from benefits of Civil Service 
Retirement Act of 1930, as amended, 
to which they are otherwise entitled. 
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Jurors: 
Fees: 
Compensation deduction of Federal em- 
ployees: 

In absence of reimbursement for trans- 
portation, etc., expenditures—re- 
quirement in sec. 3, act, June 29, 
1940, that jury fees received by Fed- 
eral employee from State court be 
credited against compensation paya- 
ble by U. S., is applicable to jury 
fees received by postal employee who 
performed jury service in State court 
during “lay-off” period, during 
which he received regular compensa- 
tion, and who, in view of State law, 
was not otherwise reimbursed for 
expenditures from personal funds for 
transportation and subsistence en 
route to answer jury summons 

Postal employee serving during “‘lay- 
off” period—requirement in sec. 3, 
act, June 29, 1940, that jury fees re- 
ceived by Federal employee from 
State court be credited against com- 
pensation payable by U. 8., is appli- 
cable to jury fees received by postal 
employee who performed jury serv- 
ice in State court during “lay-off” 
period, during which he received 
regular compensation, and who, in 
view of State law, was not otherwise 
reimbursed for expenditures from 
personal funds for transportation 
and subsistence en route to answer 
jury summons 

Postmaster’s hiring of substitutes—tre- 
port of absence on jury service in 
State courts should be required of 
third and fourth-class postmasters, 
and such postmasters should account 
for amount received from State for 
such jury service to extent it is not 
in excess of compensation payable to 
him by U. 8.; however, he should 
receive credit for an amount equiva- 
lent to that necessarily expended in 
conducting affairs of his office dur- 
ing his absence, provided that such 
credit shall not exceed amount pays- 
ble to him by U. 8. as compensation 


Postmaster’s payments of net Federal 
compensation—in connection with 
provision of act of June 20, 1940, for 
crediting against compensation of 
Federal employees amounts received 
for jury service in State courts, post- 
masters may be administratively in- 
structed to pay net amounts due 
postal employees absent on account 
of such service and to show on re- 
verse side of pay vouchers pay roll 
information required by 20 Comp. 
Gen. 279 as to days of service as 
juror and daily fee paid; amount 
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Jurors—Continued. 

Leaves of absence. See Leaves of absence, 
court, 

Postmasters’ status as U. 8S. employees— 
term “any employee of the United 
States” as used in act of June 29, 1940, 
relating to leave and compensation dur- 
ing jury service of Govt. employees, in- 
cludes postmasters of all classes 

Status of expense of taking depositions as 

“costs” or ‘‘fees’’—expense of taking and 

transcribing depositions of absent wit- 

nesses is item of ‘‘cost’”’ rather than “‘fee’’_ 
Suits. See Suits. 


CREDIT CARDS: 

See Cards, credit. 
CUSTOMS SERVICE: 
Duties. See Duties. 

DAMAGES: 


See Contracts, damages; Property, private, 
damage, loss or destruction. 


DEATH COMPENSATION: 

See Compensation, death compensation. 
DEATH GRATUITIES: 

See Gratuities. 


DECISIONS: 


General Accounting Office. See General Ac- 
counting Office, decisions. 


DELEGATION OF AUTHORITY: 


Administrative officers: 

Parachute duty designation—since act, 
June 3, 1941, providing additional pay 
for parachute duty, requires head of 
dept. to designate duty which shall con- 
stitute parachute duty, proposed regu- 
lation which leaves such designation to 
commanding officers constitutes unau- 
thorized delegation of authority and is 
not compliance with statute 

Transportation of household effects: 
Effect of authority of subordinate offi- 

cers to authorize travel expenses—act 

of Feb. 21, 1942, providing for payment 
of travel expenses of transferred civilian 
employees of War and Navy Depts. 
and Coast Guard when authorized in 
orders directing travel by such re- 
sponsible officer as head of department 
concerned may designate, makes no 
change in requirement of act of Oct. 

10, 1940, that authorization or approval 

of payment of expenses of transporta- 

tion of household goods, ete., of such 
employees be by head of department... 
General rule: 

Act of Oct. 10, 1940, and Executive 
regulations thereunder, with respect 
to transportation of household effects 
ete., of civilian employees upon 
permanent change of station when 
“specifically authorized or approved 
by the head of the department or 
establishment concerned”, vests in 
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Administrative officers—Continued. 
Transportation of household effects—Con. 
General] rule—Continued. 
such heads a discretionary power 
that cannot be delegated, and, there- 
fore, approval of claims for payment 
of such expenses by Adjutant Gen- 
eral “‘By direction of the Secretary 
of War” must be preceded by an 
actual determination by the Secre- 
tary in each instance _-__- 
The authorization or approval by head 
of department required by act, Oct. 
10, 1940, and Executive regulations 
thereunder, as a condition to pay- 
ment of expenses of transporting 
household effects, etc., of employees 
upon permanent change of station 
need not be in the order directing 
the change, so that the Sec. of War 
may empower subordinates to exe- 
cute individual authorizations for 
the transportation expense, subject 
to subsequent approval by him of 
consolidated schedules or lists of 
such authorizations, photostatic or 
certified copies of which attached to 
vouchers or claims will be acceptable 
to this office 


DEPARTMENTS AND _ ESTABLISH- 
MENTS: 


Administrative officers: 
Authority: 

Authority to administer a statute as 
authority to decide questions of law— 
authority to administer the provisions 
of a statute does not carry with it the 
power finally to determine disputed 
questions of law as to the construction 
of the statute being administered 

Prescribing of mode of travel—an 
administrative officer, vested with 
authority to direct travel of Govt. 
employees, may order such travel by 
Govt. transportation in lieu of com- 


Authority for—only authority for removal 
of departmental services of Federal agen- 
cies and their personnel from Dist. of 
Col. is that contained in appro. “‘Emer- 
gency Fund for the President”, Inde- 
pendent Offices Appro. Act, 1942 

Continuance of departmental status— 
words “in the District of Columbia’’ 
appearing in Classification Act of 1923, 
and subsequent amendments, in conneo- 
tion with words ‘‘departmental service” 
do not limit jurisdiction of Civil Service 
Commission under classification act to 
departmental positions located within 
geographical limits of Dist. of Col., and, 
therefore, the jurisdiction and allocating 
authority of the Commission continues 
over positions in departmental offices 
transferred to locations outside of the 
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DEPARTMENTS AND ESTABLISH- Page | DETAILS—Continued. 


MENTS—Continued. 

Heads—authority—delegation of. See Dele- 
gation of Authority. 

Procedures and practices, generally—in- 
structions in re—promulgation by G. A. O. 
Gen. Reg. 95, June 1, 1942 

Services bet ween: 

Advertising requirements—purchases from 
working funds advanced to Coast and 
Geodetic Survey, Commerce Dept., by 
Army Air Corps, pursuant to sec. 601, 
act of June 30, 1932, for carrying on a 
project for the Air Corps are subject to 
the exception to the advertising-for-bids 
requirement of sec. 3709, R. 8., contained 
in the act of June 12, 1906, applicable to 
the Air Corps, rather than to the ex- 
ception contained in the act of Oct. 10, 
1940, applicable to the Commerce De- 


Transfer of appropriations. See Appro- 
priations, transfers, between departments 
and establishments. 

Status as to whether in departmental or field 
service. See Words and Phrases, “ Depart- 
mental service’; Words and Phrases, “Field 
service.” 


DESERTION: 


Pay. See Pay, desertion. 

Status of deserter as an alien—while Army 
deserter loses some rights and privileges 
ordinarily enjoyed by U. 8. citizens, he 
does not become an alien, within ordinary 
meaning of word, solely because of deser- 


DETAILS: 


Automatic promotions. See Compensa- 
tion, promotions, automatic, detailed em- 
ployees. 

Congressional committees: 

Accomplishing purpose for which detailing 
agency’s appropriations were made— 
whether, in absence of specific statutory 
authority, detailing or lending for other 
than brief period of employees of execu- 
tive agency of Government to Con- 
gressional investigating committee is 
authorized does not depend upon mu- 
tuality of interest between work of 
committee and that of executive agency 
or upon fact that information gained by 
committee is of interest or even helpful 
to such agency, but depends upon 
whether work of committee actually 
aids agency in accomplishing purpose 
for which its appropriations were made, 
such as by obviating necessity for per- 


Broad personal service hiring authority 
as authority for detailing employees— 
broad statutory authority granted 
Administrator of Federal Housing 


Congressional] committees—Continued. 
to perform functions of the Adminis- 
tration, and, therefore, funds appro- 
priated by acts not specifically providing 
for compensation of employees assigned 
to Congressional investigating com- 
mittees may not be used for that purpose 
where investigation is unrelated to 
work of the Administration, even 
though Senate and House Resolutions 
creating such committees provide for 
the loan of employees. Compensation 
payments heretofore made not further 


General rule as to when authorized: 

Executive agency of the Government, in 
absence of specific statutory authority 
therefor, may not lend or detail 
employees to Congressional investi- 
gating committee unless work of 
committee actually aids agency in 
accomplishment of purpose for which 
its appropriations are made, or unless 
services of employees who are already 
on the rolls of the agency may be spared 
for brief periods, such as a few days 
or a week or so, without detriment 
to work of agency and without neces- 
sitating hiring of additional em- 
ployees. 21 C. G. 954, amplified 

In view of sec. 3678, R. §&., limiting 
expenditure of public funds solely to 
objects for which appropriated, an 
executive agency of the Govt., in 
absence of specific statutory authority 
therefor, may lend employee already 
on its rolls to Congressional investi- 
gating committee only where investi- 
gation relates to matters ordinarily 
handled by lending agency and, thus, 
will furtber purposes for which agency’s 
appropriations are made, and where 
absence of employee will not be detri- 
mental to work of agency or necessi- 
tate hiring of an additional employee_- 

Hiring of employees solely for detailing 
purposes: 

In absence of specific statutory author- 
ity therefor, an agency in executive 
branch of Govt. may not employ a 
person solely for purpose of detailing 
or lending such employee to a com- 
mittee created by a House or Senate 
Resolution, notwithstanding terms of 
Resolution may specifically so pro- 
vide—such a Resolution not having 
the force and effect of a statute_...... 

In absence of specific statutory author- 
ity therefor, appropriated funds of 
National Labor Relations Board may 
not be used to pay salaries of newly 
appointed employees detailed or 
loaned to Congressional investigating 
cominittee, where employees were not 
needed for any work required to be 
performed by the board but were 
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DETAILS—Continued. Page |DISBURSING OFFICERS AND Page 
Congressional committees—Continued. AGENTS—Continued. 
Hiring of employees solely for detailing Liability—Continued. 


purposes—Continued. 
appointed to fill existing vacancies 
solely for purpose of being assigned to 
such committee for extended period... 
House or Senate authorizing Resolution 
effectiveness—in absence of specific 
statutory authority therefor, an agency 
in executive branch of the Govt. may 
not employ @ person solely for purpose 
of detailing or lending such employee 
to a committee created by a House or 
Senate Resolution, notwithstanding 
terms of Resolution may specifically so 
provide—such a Resolution not having 
the force and effect of a statute 
Relation of ‘small business’’ investigation 
to problems of National Labor Relations 
Board—there being no connection appar- 
ent between work of Congressional com- 
mittee investigating problems of ‘‘small 
business” and duties of National Labor 
Relations Board imposed by law, appro- 
priations of latter agency may not be 
used, in absence of specific satutory 
authority therefor, to pay salaries of 
employees loaned or detailed to such 
committee for extended periods 


DEVICES: 


Labor-saving—typewriters. See Type- 
writers. 


DISABILITY COMPENSATION: 

See Compensation, disability. 
DISBURSEMENTS: 

In general. See Funds, public, disbursement. 
DISBURSING OFFICERS AND AGENTS: 

Accounts: 

Exceptions: 

Notices of—general procedure—Gen, 
Reg. 93—Revised, Mar. 14, 1942. 
Replics—general procedure—Gen,. Reg. 
93— Revised, Mar. 14, 1942 
Collections. See Collections. 
Fund advances, See Funds, public, ad- 
vances. 
Liability: 

Administrative e. statutory responsibility 
fixing of certifying officers—general effect 
of—act of Dec. 29, 1941, which estab- 
lishes responsibilities of certifying and 
disbursing officers in executive branch of 
the Govt., is not applicable to similar 
officers of the Library of Congress—an 
agency not in the executive branch—and 
the fixing of responsibility and bonding 
of certifying officers for the Library, un- 
der an administrative arrangement con- 
forming substantially with the procedure 
provided for under the act, would not 
operate to make the disbursing officer 
for the Library responsible only to an 
extent comparable with the responsi- 
bility fixed by the act for disbursing 
officers in the executive branch 


Effect of administrative preaudit certifica- 
tion—disbursing officers will be held 
responsible for erroneous or improper re- 
imbursements to cost-plus-a-fixed-fee 
contractors notwithstanding any pre- 
audit approval by Govt. personnel of 
contractor's payments under a contract 
stipulation providing for such reim- 


G. A. O. responsibility fixing procedure 
generally—Gen. Reg. 93—Revised, Mar. 


Payment of transportation bills including 
excess—carriers may be paid in full and 
in due course for the transportation on 
Government bills of lading of the house- 
hold effects, etc., including that in excess 
of the authorized weight allowance, of 
Army officers upon change of station, 
without regard to whether any reim- 
bursement has been or is to be collected 
from the officers for such excess as pro- 
vided in the act of Mar. 23, 1910, but 
such authority to pay carriers does not 
preclude holding the finance officer or 
other War Department officer pecu- 
niarily responsible for failure to collect 


Basic authority for—amounts due cred- 
itors of U. 8. on accounts arising from 
transactions of Govt. departments and 
establishments may be paid either by 
disbursing officers—from advances of 
appropriation—on their personal and 
bonded responsibility prior to examina- 
tion and settlement of accounts by 
G. A. O., or may be paid as claims upon 
certificate of G. A. O, under sec. 7, 
Dockery Act, as amended, following 
examination of accounts by G. A. O...-. 

In lieu of General Accounting Office 
direct settlement. See General Account- 
ing Office, settlements, in liew of pay- 
ments by disbursing, etc., officers. 

Requirement for administrative certifica- 
tion and certifying officer’s bond ap- 
proval—Gen. Reg. 93—Revised, Mar. 


DISCHARGES AND DISMISSALS: 
As complete termination of Navy enlisted 


man’s contractual status—discharge of 
Navy enlisted man absolutely terminates 
any contractual relationship with Govt-.. 


DISTRICT OF COLUMBIA: 
Alley Dwelling Authority—establishing of 


reserve from rentals, etc., for use in re- 
moving the housing—no part of receipts 
derived by Dist. of Col. Alley Dwelling 
Authority from rental and operation of 
temporary housing erected under author- 
ity of Urgent Deficiency Appro. Act, 1941, 
as amended, on leased land may, under 
authority to use the receipts for adminis- 
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DISTRICT OF COLUMBIA—Continued. Page | DISTRICT OF COLUMBIA—Continued. Page 
trative, operation and management ex- Police: 


penses in connection with the housing, be 

set up as a reserve fund for demounting 

and removing the housing upon termina- 

tion of the leases 

Courts. See Courts, 

Employees: 

Firemen. See District of Columbia, fire- 
men. 

Part-time personnel: 

Leaves of absence—per annum profes- 
sional employees of Dist. of Col. who 
are appointed for part-time service 
and whose annual salaries are fixed on 
that basis are ‘‘part-time employees”’ 
within meaning of Annual and Sick 
Leave Regulations excluding such em- 
ployees from benefits of annual and 
sick leave acts of Mar. 14, 1936, even 
though they might use their time off 
from duty for “adequately informing 
themselves of current medical prac- 
tices” or might furnish services in 
addition to those called for under 
their appointments 

Official duty status while attending con- 
ventions—whether attendance at con- 
ventions by part-time professional em- 
ployees of Dist. of Col. is to be regarded 
as placing employees on official duty 
during period of attendance is for de- 
termination by Dist. of Col. commis- 


Policemen. See District of Columbia, 
police. 

Schools. See District of Columbia, schools. 

Firemen: 

Promotions—automatic—rights after mili- 
tary duty— District of Columbis firemen 
who render military or naval service pur- 
suant to Selective Training and Service 
Act of 1940 or Pub. Res. No 96 of Aug. 
27, 1940, are entitled, when restored to 
civilian positions under said statutes 
upon completion of military or naval 
service, to be restored with automatic 
grade or salary to which they would have 
been advanced had their military or 
naval service been civilian service 

Retirement—service credits—military or 
naval service—military or naval service 
rendered by firemen of Dist. of Col. pur- 
suant to Selective Training and Service 
Act of 1940 or Pub. Res. No. 96 of Aug. 
27, 1940, may not be counted in comput- 
ing longevity for retirement under sta- 
tutes appiicable to such personnel, and, 
therefore, they are not required or 
authorized to contribute to their retire- 
ment funds, either currently while in 
military or naval service or upon restora- 
tion to civilian positions, for period of 


Promotions—automatic—trights after mili- 
tary duty—District of Columbia police- 
men who render military or naval service 
pursuant to Selective Training and Serv- 
ice Act of 1940 or Pub. Res. No. 96 of Aug. 
27, 1940, are entitled, when restored to 
civilian positions under said statutes 
upon completion of military or naval 
service, to be restored with automatic 
grade or salary to which they would have 
been advanced had their military or 
naval service been civilian service 

Retirement—service credits—military or 
naval service—ilitary or naval service 
rendered by policemen of Dist. of 
Col. pursuant to Selective Train!ng 
and Service Act of 1940 or Pub. Res. 
No. 96 of Aug. 27, 1940, may not be 
counted in computing longevity for re- 
tirement under statutes applicable to 
such personnel, and, therefore, they are 
not required or authorized to contribute 
to their retirement funds, either cur- 
rently while in military or naval service 
or upon restoration to civilian positions, 
for period of such service 


Schools: 


Military instructors—retired military per- 
sonnel—compensation limitations—re- 
tired Army enlisted man whose retired 
pay is so reduced as to exclude benefit he 
acquired under act of June 6, 1924, to be 
retired as a warrant officer on account of 
having served as commissioned officer 
during World War, may be employed 
as military instructor in District of Co- 
lumbia schools even though salary rate 
of civilian position and reduced retired 
pay exceeds $3,000 per annum limitation 
of sec. 212, act of June 30, 1932 

Teachers: 

Demotion: 
Initial salary rate: 

Where a Dist. of Col. school teacher 
occupying @ permanent position 
was appointed at an increase in 
salary for a temporary period to fill 
@ vacancy, and, upon expiration of 
such appointment, was reduced to 
& permanent position in a salary 
class next above that in which he 
had served prior to his temporary 
appointment, he is entitled under 
Teachers Salary Act of 1924 to re- 
ceive only the salary rate in the 
class to which reduced next above 
that rate of the salary cJass he re- 
ceived prior to the temporary 


Where, due to exigencies of service, 
Dist. of Col. school teacher is de- 
moted from permanent—as dis- 
tinguished from temporary—posi- 
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DISTRICT OF COLUMBIA—Continued. 
Schools—C ontinued. 


Teachers—Continued. 
Demotion—Continued. 
Initial salary rate—Continued. 
tion in higher salary class to 
permanent position in lower salary 
class, Teachers Salary Act of 1924 
does not require reduction to mini- 
mum salary rate of lower salary 
class through which advancement 
previously may have been made 
on basis of longevity and satis- 
factory service 
Double compensation: 
Applicability of statutory prohibition: 
Fact that Dist. of Col. public school 
teachers are paid their annual sal- 
ary in ten equal installments and 
that school year starts in Sept. and 
ends in June does not alter fact 
that salaries cover entire year, and 
they may not be employed by Fed- 
eral agency during summer vaca- 
tion period where rate of annual 
compensation as public school 
teacher, when combined with that 
received as Federal employee, 
exceeds limitation of dual compen- 
sation act of 1916. ................ 
First portion of 5 U. 8. C. 61, to 
effect that dual compensation act 
of 1916 shall not apply to teachers 
of public schools of Dist. of Col. 
when employed by any executive 
department or independent es- 
tablishment of Govt., was tem- 
porary legislation appearing in 
annual appropriation acts during 
and immediately after World War 
period and is no longer in force... 
Effect of annual salary payment in ten 
installments—fact that Dist. of Col. 
public school teachers are paid their 
annual salary in ten equal installments 
and that schoo] year starts in Septem- 
ber and ends in June does not alter 
fact that salaries cover entire year. _. 
Interpretation of words ‘‘basic salary 


Teachers—Continued. 
stored with automatic grade or salary 
to which they would have been ad- 
vanced had their military or naval 
service been civilian service._.......-.- 
Retirement—service credits—military or 
naval service—military or naval service 
rendered by teachers of Dist. of Col. 
pursuant to Selective Training and 
Service Act of 1940 or Pub. Res. No. 
96 of Aug. 27, 1940, may not be counted 
in computing longevity for retirement 
under statutes applicable to such per- 
sonnel, and, therefore, they are not 
required or authorized to contribute 
to their retirement funds, either cur- 
rently while in military or naval serv- 
ice or upon restoration to civilian posi- 
tions, for period of such service........ 


DIVORCE: 
Remarriage within prohibited period— 


Rental, quarters, and subsistence allowances: 


Discontinuance effective date—Navy en- 
listed man divorced in Virginia under 
decree providing that marriage ‘shall 
not be deemed to be dissolved as to any 
marriage contracted by either party until 
the expiration of six months from the 
date oftheentry ofthisdecree * * *”, 
may be paid quarters allowance as for law- 
ful wife, to include date of divorce decree. 

Remarriage within prohibited period— 
Navy enlisted man divorced in Virginia 
under decree providing that marriage 
“shall not be deemed to be dissolved as 
to any marriage contracted by either 
party until the expiration of six months 
from the date of the entry of this decree 
* © ©” who remarries in another juris- 
diction before expiration of six months, 
may be paid quarters allowance as for 
lawful wife, in absence of fraud against 
the U. S. in second marriage or determi- 
nation of its invalidity in proper forum, 
from date of remarriage 


rate’—provision in Teachers Salary 
Act of 1924 that during first year of 
service school officers provided for in 
article II of act shall receive compen- 
sation at the “basic salary rate fixed 


DUES: 

Membership. See Fees, membershin. 
DUTIES: 

Philippine Islands: 


herein” means minimum salary rate of 


Promotions—automatic—rights after 
military duty—District of Columbia 
teachers who render military or naval 
service pursuant to Selective Training 
and Service Act of 1940 or Pub. Res. 
No. 96 of Aug. 27, 1940, are entitled, 
when restored to civilian positions 
under sald statutes upon completion 
of military or naval service, to be re- 


United States Government shipments: 

Appropriated funds may not be used to 
pay an export tax on property of U. 8. 
shipped from the Philippines sought 
to be imposed under authority granted 
in the Philippine Independence Act 
of March 24, 1934, as amended by the 
act of August 7, 1939, to lay an export 
tax on “every Philippine article 
shipped from the Philippines to the 
United States” 
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DUTIES—Continued. 
Philippine Islands—Continued. 
United States Government shipments— 
Continued. 

Philippine Govt. may not decide, as 
against United States Govt., whether 
it has been authorized to lay an export 
tax on property of the U. 8., and where 
the use of appropriated funds is in- 
volved, this office is authorized and 
required to decide whether the funds 
are available for the payment of such a 


EMBEZZLEMENT: 


Absolution from criminal liability—effect 
on acts leading to shortage in fiduciary’s 
accounts—fiduciary who is absolved from 
criminal liability for offense of embezzle- 
ment is not, by that fact, absolved from 
responsibility for his acts that may have 
led to the shortage in his money accounts. . 

EMERGENCY RELIEF ACT, 1942: 


See Appropriations, Emergency Relief Act of 
1942. 


EMPLOYEES’ 
COMMISSION: 


Beneficiaries—compensation. See Com- 
pensation, death compensation; Compensa- 
tion, disability. 


ENLISTMENT ALLOWANCE: 
See Gratuities, enlistment allowance, 
EQUIPMENT: 
Exchanges. See Contracts, exchanges, old or 
used equipment, etc. 


Repairs and improvements. See Repairs and 
Improvements. 


EQUIPMENT AND UNIFORM ALLOW- 
ANCE: 


See Clothing, uniforms. 
ESTABLISHMENTS: 

See Departments and Establishments. 
EVIDENCE: 


Sufficiency: 

Cost-plus contracts. See Contracts, cost- 
plus, evidence in support of payments. 

Payments for services, supplies, etc., not 
under contract. See Payments, absence 
or unenforceability of contracts, supporting 
evidence requirements. 

Telegrams. See Telegrams, evidence re- 
quirements for payment. 

EXCHANGE: 


Old or used equipment, ete. See Contracts, 
exchanges, old or used equipment, etc. 


EXECUTIVE ORDERS: 
See President of the United States. 
FEDERAL PRISON INDUSTRIES, INC.: 
See Penitentiaries and Prisons, Federal prison 
products, 


‘ 
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Boards established to hear employee griev- 
ances: 

Traveling expenses—traveling expense ap- 
pro. of Federal Security Agency is avail- 
able for reimbursement to personnel of 
such agency—but not to personnel of 
other Federal agencies or to persons not 
in the Federal service—for traveling ex- 
penses properly incurred incident to 
hearings of legitimate grievances of em- 
ployees as authorized by Executive Or- 
der No. 7916 issued June 24, 1938. 

Validity of: 

A committee to hear grievances of em- 
ployees of Federal Security Agency, 
set up under E. O. 7916, June 24, 1938, 
the membership of which includes em- 
ployees of other Federal agencies, is in 
contravention of the act of Mar. 4, 1909, 
prohibiting employment by detail or 
otherwise of services from any Govt. 
establishment in connection with the 
work of a commission, council, board, 
ET cccctinendciabembosinnte 

A hearing committee administratively 
set up under E. O. 7916, June 24, 1938, to 
hear grievances of employees of Federal 
Security Agency and which has no 
independent authority but serves only 
in an advisory capacity is not within 
inhibition of sec. 3681, R. 8., or sec. 9, 
act of Mar. 4, 1909, which prohibit ex- 
penditure of public funds for com- 
pensation or expenses of commissions, 
councils, boards, or similar bodies 
unless specifically authorized by law - 


FEES: 
3 


Architects—cost-plus contracts. See Con- 
tracts, coat-plus, fee limitations, architect- 
engineer services. 

Attorneys. See Attorneys, fees. 

Court clerks. See Courts, clerks. 

Engineers—cost-plus contracts. See Con- 
tracts, cost-plus, fee limitations, architect- 
engineer services. 

Membership—appropriation availability— 
cost-plus contractors—a contractor who is 
to operate an ordnance manufacturing 
plant for the Govt. on a cost-plus-a-fixed- 
fee basis may not be reimbursed the cost 
of membership in a local Chamber of Com- 
merce where such membership has no rea- 
sonable relation to the work to be per- 
formed under the contract, even though 
the contracting officer’s representative has 
approved the payment under a contract 
provision which provides for reimburse- 
ment of “Such other items as should, in the 
opinion of the Contracting Officer, be in- 
cluded in the cost of the work”’ 

Witnesses. See Witnesses, fees. 


FOREIGN PRODUCTS: 
See Contracts, foreign products. 
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FORMS: 
Vouchers. See Vouchers. 


FORTY-HOUR WEEK: 


See Officers and Employees, hours of work, 
forty-hour week. 


FUNDS: 


Applicability of general departmental 
appropriation restrictions—decisions to 
effect that funds derived from operation of 
Virgin Islands Co. are subject, generally, 
to same restrictions and limitations appli- 
cable to expenditures of appropriated funds 
by regularly established Govt. agencies 
should be limited, in view of Congressional 
recognition of its corporate status, to cases 
involving specific statutory restrictions or 
limitations upon use of appropriated 


Advances—to disbursing officers instead of 
Federal agencies by name—General Ac- 
counting Office is not authorized to issue 
a certificate of settlement as a basis for 
direct payment to the Tennessee Valley 
Authority of the moneys appropriated to 
pay the expenses and obligations of the 
Authority, or to approve the advance- 
ment of appropriated moneys for its use 
except to a disbursing officer on an ac- 
countable warrant 

Collections. See Collections. 

Disbursement—basic manner of payment 
of Government debts—amounts due 
creditors of U. 8S. on accounts arising 
from transactions of Govt. departments 
and establishments may be paid either 
by disbursing officers—from advances of 
appropriation—on their personal and 
bonded responsibility prior to examina- 
tion and settlement of accounts by 
G. A. O., or may be paid as claims upon 
certificate of G. A. O. under sec. 7, Dock- 
ery Act, as amended, following examina- 
tion of accounts by G. A. O 

Embezzlement. See Embezzlement. 

Withdrawals from Treasury in general— 
statutory authority—discussion of sta- 
tutory authority to withdraw money 
from Federal Treasury, and authority of 
G. A. O. to issue certificates of settle- 
ment as basis for such withdrawals 

Working—services between departments and 
establishments. See Appropriations, trans- 
fers, between departments and establish- 
ments. 


FUNERAL EXPENSES: 
See Burial Expenses. 
GASOLINE AND OIL: 


Status of oj] as realty or personalty—while 
oil is originally a part of the realty it may 
become personalty by severance. See 
court cases cited..............--<<-- dndtee 
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GASOLINE AND OIL—Continued. 

Status of oil as “‘spontaneous product of the 
soil’’—oil is not a ‘spontaneous product of 
the soil’’ within meaning of sec. 401, act, 
June 15, 1935, requiring portion of receipts 
from such products on wildlife refuges to 
be distributed to county or counties in 
which refuge is located 


GENERAL ACCOUNTING OFFICE: 


Audit: 
Contract auditing time limitation provi- 
sions: 

Effect of—a provision in a cost-plus-a- 
fixed-fee contract negotiated pursuant 
to the act of July 2, 1940, that final 
audit of the contractor’s accounts for 
each calendar year shall be made by 
the Govt. not later than six months 
after the end of such year cannot be 
construed as limiting the time within 
which the General Accounting Office 
may exercise its statutory duty of au- 
diting the accounts of the disbursing 
officer, nor its right to require further 
evidence in support of vouchers when 


Validity of—contracting officer may not 
circumscribe, by contractual agree- 
ment, functions of G. A. O. as to time 
within which final audit of payments 
to cost-plus-a-fixed-fee contractors will 


General procedure for fixing responsibility 
of certifying and disbursing officers— 
Gen. Reg. 93—Revised, Mar. 14, 1942_. 

Bulletins: 

Classification of Objects of Expenditure— 
No. 1, May 11, 1922, amended 

Revised, amended, or rescinded—No. 1, 
May 11, 1922, amended 

Circular Letters: 

Defense-aid contract numbering and 
symbols—A-51601, June 3, 1942 

General certificates on vouchers and 
invoices—sufficiency for ceiling price 
purposes—A-51607, A-49009, June 3, 


Revised, amended, or rescinded—A-51601, 
Apr. 4, 1941, amended._.............. ‘ 
Debt collection matters: 
Administrative furnishing of debt corre- 
spondence, etc.—bankrupt debtors 
Debt references to Dept. of Justice—bank- 


Binding effect—a request for ‘‘ruling’’ 
as to whether General Accounting 
Office “will approve” freight charges 
for future freight forwarder services 
paid in conformity with rate bases 
suggested in request for decision is sub- 
ject to rule that advance decision of 
Comptroller General determines only 
questions of law, rather than questions 
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Decisions—Continued. 
Advance—Continued. 
of fact, and is not controlling in audit 
of subsequent payments in same or 
any other case if facts are different 
from statement of facts on which deci- 
Requests. See General Accounting Of- 
fice, decisions, requests, advance deci- 
sions. 

Hypothetical cases—where question pre- 
sented for decision is of hypothetical 
nature depending upon contingency of 
President promulgating proposed 
amendment to existing regulations 
which may or may not be approved, an 
authoritative decision on such question 
at present time would not be appropriate 
or proper under act of July 31, 1894, as 

Requests: 

Advance decisions 

Certifying officers excluded from re- 
sponsibility—fixing statute—fixing 

of responsibility and bonding of cer- 
tifying officers of Library of Con- 
gress—an agency not in executive 
branch of the Govt.—under an ad- 
ministrative arrangement conform- 
ing substantially with procedure 
provided for under act, Dec. 29, 1941, 
which establishes responsibilities of 
certifying and disbursing officers in 
the executive branch, would not 
authorize granting certifying officers 

of the Library the relief or right to 
advance decisions which is author- 
ized by the act for such officers in 
the executive branch._.............- 
Certifying officers’ right prior to 
presentation of voucher for certi- 

fication—under sec. 3, act, Dec. 29, 

1941, granting to certifying officers 

right to obtain decisions by Comp- 

troller General, a certifying officer 

is entitled to a decision only on a 

question of law involved in payment 

on a specific voucher presented to 
him for certification, proper pro- 
cedure in cases where there is in- 
volved question whether particular 
expense legally may be incurred 
being to present matter to head of 
department who has authority to 
submit such questions for advance 

Disposition of accompanying papers— 
Sec, of Navy advised, in re request 
for return of correspondence file 
submitted with request for advance 
decision on a claim of a Navy officer, 
that since action taken by this 
office is based on information con- 
tained therein, such file, excepting 
the officer’s commission and original 
travel orders, must be retained in 
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Decisions—Continued. 


Reviews. See General Accounting Office, 
reviews. 


Hearings, presentation of claims, etc. See 


Claims, presentation, hearings, etc. 


Jurisdiction: 


Anti-trust laws—since G. A. O. is not 
directly concerned with enforcement of 
anti-trust laws, any question arising 
with regard thereto primarily would 
be for consideration by Justice Dept_.-- 

Appointments, reappointments and rein- 

statements: 

After military duty: 

Whether an employee will be entitled 
under sec. 8, Selective Training and 
Service Act of 1940, or statutory 
provisions of similar import, to 
restoration to his civilian position 
upon discharge from active service 
in the land or naval forces, and, if so, 
in which position in the event the 
employee was temporarily appointed 
or promoted prior to entry into the 
military or naval service to fill a 
vacancy created by another em- 
ployee’s entry into such service, 
are questions primarily for ad- 
ministrative determination and not 
for the General Accounting Office__- 

Whether employee is still qualified 
after release from active military 
service to perform duties of civilian 
position within meaning of reem- 
ployment provisions of sec. 3 (b), 
Pub. Res. No. 96 of Aug. 27, 1940, 
is for administrative determina- 

Eligibility in general—it is not within 
jurisdiction or authority of Govt. 
accounting officers to pass upon ad- 
ministrative action relating solely to 
eligibility of employees for appoint- 
ment, reappointment, or reinstate- 

Civil service status acquisition—prescrib- 
ing necessary conditions—General Ac- 
counting Office has no jurisdiction or 
authority to fix or determine conditions 
for acquiring competitive classified civil 
service status—whether in same or dif- 
ferent position or whether position in 
which such status may be acquired is 
within or without scope of Classification 


rule is that disbursing officers shall 
pay items of pay and allowances to 
enlisted men in their current enlist- 


Bailee relationships in general—claims 
resulting from failure of Govt. to ex- 
ercise proper care under its bailment 
contracts are cognizable under sec. 
236, R. 8., as amended, authorizing 

G. A. O. to settle and adjust claims 
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Jurisdiction—Continued. Regulations: 


Claims—Continued. 

against U. 8., and appropriated funds 
may be used to satisfy such claims 
when properly established 

Lapsed appropriations—act, July 7, 
1884, and prior laws, recognized juris- 

* diction of accounting officers to settle 
and allow claims under appropriations 
the balances of which had been carried 
to surplus fund 


Contracts—specifications—while it is not 
duty or function of G. A. O. to draft 
guaranty or other provisions of specifica- 
tions to be included in contracts cover- 
ing purchase of equipment or supplies, 
it is duty and responsibility of G. A. O. 
to determine whether specifications 
which have been drafted by adminis- 
trative departments are unduly restric- 
tive of competition or otherwise un- 
authorized—such question being one 
that goes to legality of contracts and 
uses of appropriated moneys 

Decisions in general. See General Ac- 
counting Office, decisions. 

Hours of work—fixing of hours of work for 
Federal employees is responsibility of 
administrative offices, jurisdiction of 
General Accounting Office in such 
matter extending only to determina- 
tion that expenditures for salary or 
wages are authorized by law 

Releases— execution authority — it is not 
one of functions of Comptroller General 
to execute releases of claims and demands 
by Govt. for damages arising out of 
accidents involving Govt.-owned vehi- 


Retirement—service credits—whether 
credit will be given for such periods of 
leave payments during military service 
in computing longevity for retirement is 
&@ matter for the Civil Service Com- 


Taxes—Philippine Islands—P hilippine 
Govt. may not decide, as against United 
States Govt., whether it has been au- 
thorized to lay an export tax on property 
of the U. 8., and where the use of appro- 
priated funds is involved, this office is 
authorized and required to decide 
whether the funds are available for the 
payment of such a tax 

Records—return of—papers submitted with 
request for advance decision—Sec. of Navy 
advised, in re request for return of corre- 
spondence file submitted with request for 
advance decision on a claim of a Navy 
officer, that since action taken by this office 
is based on information contained therein, 
such file, excepting the officer’s commis- 
sion and origina] travel orders, must be 
retained in this office 


Advertising —certificates—non-necessity 
where advertising dispensed with—No. 
51, Supp. 8, June 1, 1942 

Audit exceptions—notice and reply proce- 
dure—No. 93-Revised, Mar. 14, 1942 

Contract award certificates—non-necessity 
where advertising dispensed with—No. 
51, Supp. 8, June 1, 1942 

Disbursing and certifying-officer procedure 
in general—No. 93- Revised, Mar,14, 1942. 

Government procedures and practices, 
generally—instructions in re—procedure 
for promulgation—No. 95, June 1, 1942__- 

Government salary tables: 

Establishing of additional salary rates— 
No. 5&4, Supp. 10, Aug. 6, 1941 

Retirement deduction increase—No. 54, 
Supp. 11, Feb. 2, 1942 

Issuance limitations—No. 95, June 1, 1942. 

Retirement fund deductions—increase to 
five percent—No. 54, Supp. 11, Feb. 2, 


Revised, amended, or rescinded: 
No. 1, May 6, 1922, rescinded 
No. 16, Dec. 30, 1922, rescinded 
No. 51, Supp. 6, Aug. 20, 1930, amended_. 


No. 88, July 19, 1937, revised. 

No. 93, Mar. 1, 1940, rescinded___. __.._. 
Travel by privately owned automobile— 

No. 88, Supp. 2, Aug. 27, 1941 


Reviews: 


Requests—other than original party— 
decision rendered by Comptroller Gen- 
eral at request of head of one department 
or establishment may not be reconsid- 
ered at request of head of another depart- 
ment or establishment... __.........- 8 

Rights of claimants in general—there is no 
statute giving any person a vested right 
to have a settlement of the General Ac- 
counting Office reviewed by the Comp- 
troller General, and, where a claim 
against U.S. has been disallowed by this 
office after consideration under authority 
in sec. 236, R. S., as amended, the refusal 
of the Comptroller General to grant a 
review was not a denial of the “due 
process of law’ contemplated by the 
Fifth Amendment to the Constitution 
of the United States 


226| Settlements: 


Authority for—amounts due creditors of 
U. 8. on accounts arising from transac- 
tions of Govt. departments and estab- 
lishments may be paid either by dis- 
bursing officers—from advances of ap- 
propriations—on their personal and 
bonded responsibility prior to examina- 
tion and settlement of accounts by G. A. 
O., or may be paid as claims upon certifi- 
cate of G. A. O. ander sec. 7, Dockery 








‘ 





Settlements—Continued. 

Act, as amended, following examination 
of accounts by G. A. O.......-..--....-. 

In lieu of payments by disbursing, etc., 
officers—unpaid automatic promotion 
amounts—amounts representing within- 
grade salary advancements under act, 
Aug. 1, 1941, due employees who trans- 
ferred to other Govt. agencies, or who 
were seperated from service, should be 
certified for payment by administrative 
office in which employee was employed 
prior to transfer or seperetion, and may 
be paid by disbursing officer except in 
cases where payment can not be accom- 
plished within 3 months after close of fis- 
cal year, in which event matter should be 
forwarded to this office for settlement... 

Manner, form, etc., requirements; 
In general: 

Sec. 236, R. 8., as amended, under 
which General Accounting Office is 
authorized to settle and adjust claims 
against the U. S., does not provide 
for hearingsand prescribes no definite 
form of procedure for the presenta- 
tion and settlement of claims___._._- 

Where reasonable notice and oppor- 
tunity to be heard was given a 
claimant whose claim egainst U. 8. 
was denied by this office, there has 
been no denial of an adequate hear- 
ing such as is contemplated by the 
due process cleuse of the Fifth 
Amendment to the Constitution of 













































































































































































Reviews. See General Accounting Office, 
reviews. 

Use for advancing appropriated moneys for 
disbursement — General Accounting 
Office is not authorized to issue a certifi- 
cate of settlement as a basis for direct 
payment to the Tennessee Valley 
Authority of the moneys appropriated 
to pay the expenses and obligations of 
the Authority, or to approve the ad- 
vancement of appropropriated moneys 
for its use except to a disbursing officer 
on an accountable warrant............. 

GENERAL SUPPLY SCHEDULES: 
See Contracts, general supply schedules. 
GRATUITIES: 
Clothing. See Clothing. 
Enlistment allowance: 

Early discharges—Regular Army Reserve 
—a Regular Army reservist who, because 
of conditions of dependency not existing 
at time of entry on active duty or within 
20 days thereafter, was discharged upon 
his own application, made more than 20 
days after his acceptance for active duty, 
is entitled to the lump sum allowance 
payable under sec. 30 of the National 
Defense Act, as amended, to Regular 
Army reservists for time on the reserve 
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list if found qualified and accepted for 
active duty. 20 Comp. Gen. 898, dis- 


Enlistment in Army of United States: 


After discharge from Army of United 


States—reenlistment allowance ajthor- 


ized in sec. 9, act of June 10, 1922, is 
payable upon voluntary enlistment of 
& man in the Army of the United 
States in time of “war or other emer- 
gency declared by Congress’’ as pro- 
vided in section 127a of the National 
Defense Act, as amended, only after a 
discharge from an enlistment in the 
Regular Army, and not after discharge 
from an enlistment in the Army of the 


After discharge from Regular Army— 


reenlistment allowance authorized in 
sec. 9, act of June 10, 1922, is payable 
upon voluntary enlistment of a man 
in the Army of the United States in 
time of “war or other emergency de- 
clared by Congress” as provided in 


* section 127a of the National Defenso 


Act, as amended, only after a discharge 
from an enlistment in the Regular 
Army, and not after discharge from an 
enlistment in the Army of the United 


After prior induction or service as 


Army _reservist—reenlistment al- 
lowance authorized in sec. 9, act of 
June 10, 1922, is not payable to former 
members of reserve components. and 
men who had been inducted under 
the Selective Training and Service 
Act of 1940, who were discharged or 
released from active service and then 
brought into service in the Army of 
the United States, whether by volun- 
tary enlistment or pursuant to said 
Selective Training and Service Act... 


Enlistment in Regular service after enlist- 


ment in Reserve components: 


Enlistment in Regular Army after 


National Guard service—enlistment 
allowance authorized in sec. 9, act of 
June 10, 1922, is not payable to an 
enlisted man of the National Guard 
for enlistment in the Regular Army 
following discharge from service under 
an enlistment in the National Guard, 
even though during the entire period 
of his National Guard enlistment the 
organization of which he was a mem- 
ber was in the service of the United 


In general—enlistment allowance author- 


ized in sec. 9, act of June 10, 1922, is 
not payable on an original enlistment 
in the Regular Army following com- 
pletion of an enlistment in a reserve 
component of the Army of the United 
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Induction into Army of United States— 
after prior induction or service as Army 
reservist—reenlistment allowance au- 
thorized in sec. 9, act of June 10, 1922, is 
not payable to former members of reserve 
components, and men who had been 
inducted under the Selective Training 
and Service Act of 1940, who were dis- 
charged or released from active service 
and then brought into service in the 
Army of the United States, whether 
by voluntary enlistment or pursuant to 
said Selective Training and Service 


=e 
Reenlistment or extension of enlistment 


during period of temporary promotion— 
Navy enlisted men temporarily holding 
warrant or commissioned grades under 
act, July 24, 1941, while retaining their 
permanent status may not be dis- 
charged and reenlisted in their perma- 
nent grades for purpose of creating a 
right to enlistment and travel allow- 
ances; nor are they entitled to any 
allowances as for extension of enlist- 


pix months’ death: 


Inclusion of additional pay for after 
twelve months’ service—in the case of a 
Regular Army enlisted man who dies 
after effective date of the act of Aug. 18, 
1941, the additional $10 per month 
which is payable under sec. 8 (a) of said 
act to an enlisted man when his total 
military service exceeds twelve months 
should be included in the computation 
of six months’ death gratuity pay au- 
thorized by act of Dec. 17, 1919......... 

Naval Reserve rights generally: 

Aviation cadets—Naval Reserve avia- 
tion cadets are entitled to the pensions, 
compensation, retirement pay, hos- 
pital benefits and death gratuities 
provided by sec. 4 of act of Aug. 27, 
1940, as amended, to extent that such 
benefits are matters within jurisdic- 


Death prior to completion of 31 days’ 
active service—members of Naval 
Reserve whose orders to active duty 
are for periods of indefinite duration 
during existing national emergency, 
and do not otherwise indicate that 
ordered duty is for less than 31 days, 
are within provisions of sec. 4 of act of 
Aug. 27, 1940, as amended, granting 
pensions, compensation, retirement 
pay, and hospital and death gratuity 
benefits to members of Naval Reserve 
ordered to extended active duty in 
excess of 30 days, even though they are 
disabled or die prior to completion of 


Naval Reserve rights generally—Con. 

Honorary retired list officers—bene- 
ficiaries of officers and enlisted men on 
honorary retired list of Naval Reserve 
who die while on the extended active 
duty contemplated by sec. 4 of act of 
Aug. 27, 1940, are entitled to six 
months’ death gratuity as authorized 
by law for beneficiaries of personnel 
of regular Navy and members of 
Naval Reserve whose death occurs 
while on active list 

Merchant Marine cadets—Merchant 
Marine Reserve cadets are entitled 
to the pensions, compensation, retire- 
ment pay, hospital benefits and death 
gratuities provided by sec. 4 of act of 
Aug. 27, 1940, as amended, to extent 
that such benefits are matters within 
jurisdiction of this office 

Midshipmen—Naval Reserve midship- 
men are entitled to the pensions, 
compensation, retirement pay, hos- 
pital benefits and death gratuities 
provided by sec. 4 of act of Aug. 27, 
1940, as amended, to extent that such 
benefits are matters within jurisdic- 
tion of this office 

Uniforms. See Clothing, uniforms. 

HAWAII: 

Status as a foreign station—ships on duty 
in or around Hawaii are not at a foreign 
station or in foreign waters within the 
contemplation of sec. 1422, R. 8., pro- 
viding for the detention of Navy enlisted 
men beyond expiration of their enlist- 
ments while in such waters and for pay- 
ment of an additional one-fourth of their 
former pay for such period of detention.. 

HOLIDAYS: 

See Sundays and Holidays. 
HOSPITALS: 

See Medical Treatment generally. 
HOUSEHOLD EFFECTS: 

Packing, crating, hauling and shipping. 
See Transportation, household effects. 

Storage. See Storage, pricate property, house- 
hold effects. 

HOUSING: 
Assignment to commissioned personnel: 
Low-cost defense houses constructed under 
authority of Title II, sec. 201, act of 
Sept. 9, 1940, which provides that the 
Sec. of War and the Sec. of the Navy 
may rent the houses to certain enlisted 
men and civilian employees with fami- 
lies, may not be rented to commissioned 
Navy officers, but, if any of the houses 
are not needed for the purpose for which 
authorized, they may be assigned to 
officers on a nonrental basis, in which 
case the officers would not be entitled to 
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HOUSING—Continued. 
Assignment to commissioned personnel— 


Continued, 

Rule stated in 21 C. G. 444, that Govern- 
ment-owned housing constructed under 
sec. 201, act, Sept. 9, 1940, and under 
jurisdiction of War and Navy Secretaries 
may be assigned to commissioned officers 
on nonrental basis where houses are not 
needed for classes of persons for which 
specifically constructed, is applicable to 
housing constructed under act, June 28, 


Construction: 


Maximum cost limitations: 
Utilities, etc., costs: 

Costs of utilities which are required by 
various naval appropriation acts to 
be included in specified maximum 
unit cost of certain housing construc- 
tion include not only such items as 
are located within or immediately 
adjacent to the building walls, such 
as plumbing, heating, etc., but, also, 
necessary general utilities systems 
such as sewage disposal, gas, elec- 
tricity, and water constructed at 
Government expense 

Expenditures under Work Projects 
Administration projects, such as 
sewer construction and water main 
extensions, in connection with con- 
struction of certain housing author- 
ized under various naval appropri- 
ations must be included in the unit 
cost of the housing for the purposes 
of the limitations in the appropria- 
tion acts to the effect that no part of 
the appropriations shell be available 
or be obligated for the erection of 
quarters in excess of the unit costs 


To extent that such items as con- 
struction of walks, improvement of 
grounds, etc., are essential to com- 
pletion of housing units of type con- 
templated by various naval appro- 
priation acts, the cost thereof should 
be included in computing the max- 
imum unit costs specified in said 


“Utilities, etc.,”’ defined—term “‘utilities,” 
when used in connection with building 
construction, has reference to such items 
as sewer and water facilities, heating de- 
vices, electric wires and fixtures, etc, 
and the term “heating and plumbing 
apparatus, wiring and fixtures’ is suffi- 
ciently broad and comprehensive in 
meaning to include sewer and water 


District of Columbia Alley Dwelling Au- 

thority. See District of Columbia Alley 

Dwelling Authority. 

Rentals: 

Status as appropriation where authorized 
to be used for housing management, 
ete.—authorization in sec. 201, act of 


Sept. 9, 1940, to use rentals from certain 
defense housing projects for manage- 
ment, maintenance, etc., of housing 
units constitutes such rentals appropri- 


Use for telephones in private residences— 
authorization in sec. 201, act of Sept. 9, 
1940, to use rentals from certain defense 
housing projects for management, main- 
tenance, etc., of housing units consti- 
tutes such rentals appropriated funds, 
and, therefore, prohibition in sec. 7, act 
of Aug. 23, 1912, against use of appro- 
priated funds for telephones in private 
residences precludes use of the rentals for 
telephones in private quarters of man- 
agement and maintenance personnel at 


Use in removing housing from leased 
land—no part of receipts derived by 
Dist. of Col. Alley Dwelling Authority 
from rental and operation of temporary 
housing erected under authority of 
Urgent Deficiency Appro. Act, 1941, 
as amended, on leased land may, under 
authority to use the receipts for adminis- 
trative, operation, and management ex- 
penses in connection with the housing, 
be set up as a reserve fund for demount- 
ing and removing the housing upon 
termination of the leases 


Rental to Government personnel: 


Availability for rental to commissioned 
personnel: 

Act of Jan. 21, 1942, authorizing officers in 
certain grades of Army, Marine Corps, 
Navy and Coast Guard to occupy on 
a rental basis quarters in Govt.-owned 
low-cost defense houses constructed 
under act of Oct. 14, 1940, may not be 
construed to extend same authoriza- 
tion with respect to houses constructed 
under acts of June 28, 1940, and Sept. 


Low-cost defense houses constructed 
under authority of Title II, sec. 201, act 
of Sept. 9, 1940, which provides that 
the Sec. of War and the Sec. of the 
Navy may rent the houses to certain 
enlisted men and civilian employees 
with families, may not be rented to 
commissioned Navy officers 

Effect on right to rental allowance—offi- 
cers of Army, Marine Corps, Navy and 

Coast Guard specifically authorized by 

act of Jan. 21, 1942, to occupy on a rental 

basis quarters in Govt.-owned low-cost 
defense houses constructed under act of 

Oct. 14, 1940, may be paid otherwise 

proper rental allowances while occupy- 


Favoritism, ete., elimination requirements 
—Puerto Rico Reconstruction Admin- 
istration—if contracts between Puerto 
Rico Reconstruction Administration 
and its employees for occupancy of low- 
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Public funds and property—Continued. 
Co. are subject, generally, to specific 
statutory restrictions and limitations 
applicable to expenditure of appropri- 
ated moneys by regularly established 
Federal agencies, Government’s prac- 
tice of self-insurance, being one of policy 
rather than of positive law, is not appli- 
cable thereto, and, therefore, company’s 
operating funds are available for insuring 
its property against loss from fire, hurri- 
cane, marine perils, ete.—the insurance 
to run to the company rather than to 


HOUSING—Continued. 

Rental to Government personne]—Con. 
cost housing projects be entered into 
under same terms and conditions as with 
nonemployees, and if there be excluded 
from the list of eligible occupants em- 
ployees who act in behalf of the U. 8. in 
the transactions so as not to violate the 
provisions of 18 U. 8. Code 93, such con- 
tracts would not be objectionable as 
being in contravention of the rule of 
public policy against the Govt. con- 
tracting with its employees or of the pro- 
hibition in sec. 1765, R. 8., against extra 
allowances or compensation for em- 

705 


INVITATIONS TO BID: 

See related heading: Contracts, specifications. 
JOINT SERVICE PAY ACT: 

See Pay. 
JURISDICTION: 

See the various departments, establish- 

ments, and agencies. 

JURORS: 

See Courts, jurors. 
LAND-GRANT DEDUCTIONS: 

See Transportation, land-grant, deductions. 
LEASES: 


Intention of the parties—prior construction 
effect on new owner—where original par- 
ties to lease construed provisions therein 
requiring lessor to repair and to maintain 
premises in good repair and tenantable 
condition as obligating lessor to perform 
painting and plaster repairing work, such 
construction should be given due weight 
in determining whether such work is obli- 
gation of party to whom leased premises 


Rental, subsistence, etc., allowances— 
& living together as man and wife un- 
recognized as a common-law marriage 
by the State where begun would, 
under the general rule, be held invalid 
in any other State to which the parties 
had removed, and, where the living 
together in the States to which they 
had successively removed also would 
not be recognized by those States as 
constituting a common-law marriage, 
the status of “lawful wife’ would not 
exist for dependency allowance pur- 


IMPROVEMENTS: 
See Repairs and Improvements. 


INSULAR FORCE OF THE NAVY: 


For general matters, see Navy, Insular force 
of the Navy. 
INSURANCE: 
Public funds and property: 

Application of Government noninsurance 
policy to Govt. corporations generally— 
an act of Congress is generally required 
to apply Govt.’s policy with respect to 
noninsurance of property to a corpora- 
tion wholly owned by U.S 

General policy—appropriated moneys gen- 
erally are not available for payment of 
insurance premiums on Govt.-owned 
property in absence of specific statutory 
authority therefor 


90 
Officers and employees. See Officers and 
Employees, contracting with the Government. 
Rent: 

Additional amounts—after termination of 
old lease. See Leases, termination, rent, 
increase under new lease. 

Cost of repairs, etc., as constituting— 
amounts expended by the Govt. for re- 
pairs, etc., to premises occupied rent free 
or at a nominal rent are to be regarded as 


928 


Termination of lease. See Leases, termina- 


928 tion, rent. 


Status of Virgin Islands Co. purchases as 
“valuables’’—materials or supplies pur- 
chased by Virgin Islands Co. for use in 
its manufacturing processes do not fall 
within purview of articles declared by 
Sec. of Treasury to be “valuables” 
(money, etc.) within meaning of Govt. 
Losses in Shipment Act, as amended, 
dispensing with necessity for insurance 
by Govt. against damage and loss to 


Virgin Islands Company property—oper- 
ating fund availability—while funds de- 
rived from operation of Virgin Islands 


Repairs and improvements: 
Good repair continuance clauses: 

Binding effect on lessor’s grantee—cove- 
nants by original lessor to repair and to 
maintain premises in good repair and 
tenantable condition during continu- 
ance of lease run with land and bind 


Items not specifically excepted—excep- 
tion in lease of certain enumerated 
items of repair from Jessor’s liability 
implies that all other items of repair 
not specifically enumerated will re- 
main lessor’s responsibility 
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Repairs and improvements—Continued. 
Good repair continuance clauses—Con. 
Painting and plastering work—plaster 
repairing and painting work are obliga- 
tions of lessor under lease which re- 
quires lessor, with certain enumerated 
exceptions not including plastering 
and painting, to repair and maintain 
leased premises in good repair and 
tenantable condition during continu- 






































Prior construction effect on new owner— 
where original parties to lease con- 
strued provisions therein requiring 
lessor to repair and to maintain prem- 
ises in good repair and tenantable con- 
dition as obligating lessor to perform 
painting and plaster repairing work, 
such construction should be given due 
weight in determining whether such 
work is obligation of party to whom 
leased premises were sold............. 90 

Limitations: 

Fractional year leases—definition of 
“first year of the rental term”—when 
premises are occupied under lease 
covering 8 fractional year with privi- 
lege of renewal, first 12 months of 
occupancy constitute the “first year of 
the rental term” within meaning of 
sec. 322, act, June 30, 1932, as amended, 
limiting amount which may be ex- 
pended by the Govt. for repairs, etc., 














































































































Rent-free, or nominal] rental, premises: 

Amounts in excess of $2,000 proposed to 
be expended by the Govt. for re- 
pairs, ete., to premises occupied rent 
free or at a nominal rent, plus any 
nominal rent, must not exceed the 
15-percent-of-the-fair-market-value 
rental limitation contained in sec. 
322, act, June 30, 1932, as amended, 
which becomes applicable when the 
rent for leased premises exceeds 
$2,000 per annum...........--..-... 906 

Sec. 322, act, June 30, 1932, as amended, 
limiting amount which may be paid 
for rent of leased premises and that 
which may be expended for repairs, 
ete., thereto “where the rental to be 
paid shall exceed $2,000 per annum,” 
must be considered as applicable 
where premises are occupied rent 
free or at a nominal rental, if amount 
proposed to be expended for repairs, 
ete., plus the nominal) rental, if any, 




















































































































“Maintain” defined—to “maintain” 
means to preserve or keep in existing 
state or condition, and embraces acts 
of repair and other acts to prevent 
decline, lapse, or cessation from that 
state or condition, and has been taken to 

be synonymous with “repair.” ........ 9 
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Repairs and improvements—Continued. 
“Repair” defined—“ Repair’ includes any- 
thing that is reasonably necessary to 


Status of cost as “rent”—amounts ex- 
pended by the Govt. for repairs, etc., 
to premises occupied rent free or at a 
nominal rent are to be regarded asrent.. 906 

Termination—rent—increase under new 
lease—where Govt.’s lessor has terminated 
lease by notice given as provided in the 
lease, and the Govt.’s interest so requires, 

& new lease may be entered into with the 

lessor at an increased rental, even though 

the lease gave the Govt. the right of renew- 
al from year to year, and the period for 
which the lease had been last renewed has 
not yet expired. Decisions involving 
agreements to pay increased rental where 
the Govt. had a vested right to continue 
occupancy at the same or lower rental. 


LEAVES OF ABSENCE: 
Annual: 

Accruals—War Dept. employees outside 
continental U. 8.— while under the leave- 
differential provisions of existing leave 
laws and regulations it is within the 
discretion of the War Dept. to grant its 
civilian employees stationed outside the 
continental limits of the U. 8. annual 
leave at the rate of 26 days per annum, 
exclusive of Sundays and holidays, or 
at the rate of 30 days per annum, inclu- 
sive, of Sundays and holidays, the 
granting of the leave and the rate of 
accrual should be upon the same basis... 688 

Advances— compensation adjustments for 
excess. See Leaves of Absence, annual, 
compensation adjustments for excess. 

After payment for denied leave, See 
Compensation, double, leaves of absence, 
concurrent regular compensation and leave 
payments in same position, granting of 
annual leave after payment for denied leave. 

Compensation adjustinents for excess: 
Construction of regulations generally— 

exceptions to general rule in Annual 
Leave Regulations that employee 
must be charged for overdrawn annual 
leave are required to be strictly econ- 


Separation from service: 

Employee previously reemployed after 
retirement—a Navy Dept. em- 
ployee retired for age and reappointed 
to his former position the next day 
under act, June 2%, 1940, is required, 
upon his subsequent separation from 
the service by voluntary resigna- 
tion, to refund the compensation 
received for any annual leave used 
but unecerued during the entire 
period of service either before 
after retirement..................... @04 
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Continued. 

Separation from service—Continued. 

Employee who, although eligible for 
retirement for disability, voluntarily 
resigns on account of disability with- 
out making application for retire- 
ment must refund compensation re- 
ceived prior to separation from the 
service for advanced annual leave. -- 


Compensation equivalent payments: 


Aliens ineligible for employment—if 
Navy Dept. has employed Filipinos 
ineligible for employment because 
of alien employment restrictions, 
payment to such persons from funds 
appropriated under the Second Defi- 
ciency Appro. Act, 1941, of salary 
either for actual services performed or 
for accrued annual leave is unauthor- 


Concurrent military pay. See Compen- 
sation, double, civilian employees on 
military duty, leave payments. 
During period of furlough without pay— 
neither act, June 3, 1941, providing 
that War Dept. field service employees 
who forego vacations may be paid for 
the annual leave covering vacations so 
relinquished, nor President’s regula- 
tions issued pursuant thereto, prohibit 
furloughing of such employees for 
temporary lack of work and paying 
them while on such absence for any ac- 
cumulated or current accrued leave to 
which they might be entitled 

Payments for denied leave concurrently 

with regular compensation. See Com- 

pensation, double, leaves of absence, con- 
current regular compensation and leave 
payments in same position. 

Separation from service: 

General effect of prior payments for 
denied leave—whether a War Dept. 
field service “industrial” employee 
is to be paid for annual leave to his 
credit upon separation from service 
is not dependent upon whether he 
has been previously paid pursuant 
to act, June 3, 1941, and President’s 
regulations issued pursuant thereto, 
for current accrued leave in lieu of 
a vacation, but is dependent upon 
the usual rules with respect to grant- 
ing accumulated and current accrued 
leave upon separation from the 


ployee’s resignation was erroneously 
accepted to be effective prior to 
period of accrued annual leave even 
though the resignation expressly 
stated that it should be effective at 
the end of such period and the ac- 
470350"—42——_80 


Compensation adjustments for excess— Compensation equivalent payments— 


Continued. 

Separation from service—Continued. 
ceptance was not communicated to 
the employee prior to expiration of 
the leave, he was not effectively 
separated from the service and is en- 
titled under sec. 7 of the Annual 
Leave Regulations to compensation 
for the entire period of such leave. 


Computation on basis of day rather than 
hour or week—annual leave is for com- 
putation on basis of day and not hour or 


Differentials—measure for granting and 
accrual—while under the leave-differ- 
ential provisions of existing leave laws 
and regulations it is within the discretion 
of the War Dept. to grant its civilian em- 
ployees stationed outside the conti- 
nental limits of the U. 8. anuual leave 
at the rate of 26 days per ann, m, exclu- 
sive of Sundays and holidays or at the 
rate of 30 days per annum, inclusive of 
Sundays and holidays, the granting of 
the leave and the rate of accrual should 


Forty-hour week employees: 

Accumulation basis—annual and sick 
leave credit for War Dept. employees 
who are within purview of 40-hour 
week act of Mar. 28, 1934, or other 
similar statute, accumulates on basis 
of the year for annual leave and on 
basis of the month for sick leave, 
rather than on basis of number of 
days in their administratively estab- 
lished work week of 40 hours_......... 

Days outside regular tour of duty: 

War Dept. employees subject to 40- 
hour week act of Mar. 28, 1934, or 
other similar statute, including per 
annum employees subject to acts of 
Oct. 21, 1940, and June 3, 1941, should 
be charged with or granted annual 
or sick leaves of absence only on 
days within their regular 40-hour 
weekly tour of duty, and therefore, 
they may not be granted such leave 
for any day outside such tour of 
duty for which overtime compensa- 
tion at overtime rates authorized by 
the acts would be payable had they 
NE. ceeaebont -ooncbaeeca, sae : 

While War Dept. per annum em- 
ployees subject to 40-hour week 
statutes of Oct. 21, 1940, or June 3, 
1941, are entitled to regular compen- 
sation for days outside regular tour of 
duty without working (unless with- 
held as disciplinary measure for fail- 
ure to work when ordered), annual 
or sick leave, which is synonymous 
with duty status, may not be 
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Annual—Continued. 
Forty-hour week employees—Continued. 

Days outside regular tour of duty—Con. 

granted or charged for days outside 

such tour of duty for which overtime 
compensation would be payable-___- 
Leave on leave—leave with pay in gen- 
eral—under act of Mar. 14, 1936, and 

Annual Leave Regulations promulgated 

pursuant thereto, annual leave is earned 

for all periods an employee is in a pay 

status regardless of whether he be on 

actual duty or on leave with pay 
Military duty: 

Concurrent civilian and military pay. 
See Compensation, double, civilian em- 
ployees on military duty, leave pay- 
ments. 

Recredit of accrued leave upon return 
to civilian duty. See Leaves of Absence, 
annual, recredit of prier accrued leave, 
after military duty. 

National Guard accounting and custodial 

personnel—derivation of leave rights - - . 

Part-time or intermittent employees— 
District of Columbia personnel—per 
annum professional employees of Dist. 
of Col. who are appointed for part-time 
service and whose annual salaries are 
fixed on that basis are “part-time em- 
ployees” within meaning of Annual 

Leave Regulations excluding such em- 

Ployees from benefits of annual leave act 

of Mar. 14, 1936, even though they might 

use their time off from duty for “‘ade- 
quately informing themselves of current 
medical practices” or might furnish serv- 
ices in addition to those called for under 


annual leave to postmasters were issued 
under authority of actsof Congress au- 
thorizing granting of annual leave to 
“employees in the postal service.” See 


Prorating in general—under act, Mar. 14, 
1936, annual leave is authorized to be 
prorated for fractional year’s service... -. 

Recredit of prior accrued leave: 

After military duty: 
Voluntary enlistees: 

An employee voluntarily enlisting 
after May 1, 1940, is entitled to be 
recredited with accrued annual 
leave to his credit on date of enter- 
ing the military or naval service as 
one of the reemployment benefits 
of sec. 8 of the Selective Training 
and Service Act of 1940 to which he 
is entitled under sec, 7 of the Serv- 
ice Extension Act of 1941, pro- 
vided, of course, he complies with 
the conditions made prerequisite 
to the acquisition of such benefits 


meena meee wenn ne 
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Annuai—Continued, 


Recredit of prior accrued leave—Con. 

After military duty—Continued. 
Voluntary enlistees—Continued. 

Civilian employee who voluntarily 
enlists may not receive payment 
for accrued civilian annual leave 
concurrently with military or 
naval pay, even though combined 
rate of such compensation and pay 
be less than the $2,000 per annum 
limitation specified in dual com- 
pensation statute of 1916, and no 
question regarding his leave rights 
will arise until he has complied 
with the terms and conditions of 
sec. 7 of Service Extension Act of 
1941 entitling him to restoration to 
his civilian position and he has 

Women’s Army Auxiliary Corps mem- 
ber’s eligibility—female civilian em- 
ployees who enter Women’s Army 

Auxiliary Corps are entitled to bene- 

fits of act, Aug. 1, 1941, as amended, 

entitling employees to have accumu- 

lated and current accrued leave re- 

main to their credit until return 

from active military duty........... 
Reemployment—transfers of leave. See 

Leaves of Absence, annual, transfers. 

Separation from service: 

Compensation equivalent payments, 
See Leaves of Absence, annual, compen- 
sation equivalent payments, separation 
from service. 

Definition of words “to and including 
the date of separation’’—the words “to 
and including the date of separation,’’ 
as used in the provision in section 7 of 
the Annual Leave Regulations that an 
employee voluntarily separated from 
the service shall be entitled to all ac- 
cumulated and current accrued leave 
toand including the date of separation, 
mean the last day an employee is in a 
pay status, including the period of pay 
covering “‘terminal leave.’’............ 

Fractional day computation—in grant- 
ing an employee the accumulated and 
current accrued leave to which he is 
entitled upon separation from the 
service, a fraction of a day should be 
considered in multiples of 15 minutes. 

Leave on previously earned leave—un- 
der act of Mar. 14, 1936, and Annual 
Leave Regulations promulgated pur- 
suant thereto, annual leave is earned 
on a period of accumulated and cur- 
rent accrued leave granted upon vol- 
untary or involuntary separation from 


Resignation date fixing in general—a 
letter accepting the resignation of an 
employee should state the definite 

date of termination of the employment, 





Page 
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Separation from service—Continued. 
taking into consideration leave earned 
during a period of pay covering accu- 
mulated and current accrued leave 
granted immediately prior to separa- 
tion from the service 

Status as a right—under act, Mar. 14, 1936, 

annual leave isa right granted by statute. 

Status as being synonymous with duty— 

period of leave with pay is synonymous 

with duty status. 

Sundays and holidays. See Sundays and 

Holidays, leaves of absence, annual. 

Temporary employees: 

After first month of service—after first 
month of service annual leave may be 
credited to temporary employees at 
beginning of month in which it accrues 
but it is to be noted that such em- 
ployees are not entitled to such leave 
for fractional month’s service 

Fractional month’s service—continuity 
of service of temporary employees for 
annual leave earning purposes is not 
broken by Sundays not occurring 
within regular tour of duty, or holidays 
or nonwork days established by Fed- 
eral statute or by Executive or admin- 
istrative order, nor by furlough with- 
out pay for lack of work or funds if such 
period is administratively permitted 
to be “bridged over” by accrued an- 


Tours of duty in excess of 7 hours daily— 
39-hour 6-day employees working on 39- 
hour 5-day basis—where there has been 
administratively established a 5-day 39- 
hour week—Monday through Friday— 
for per annum field employees who for- 
merly worked 39 hours per week—Mon- 
day through Saturday—Saturday is thus 
established as a nonwork day by “ad- 
ministrative order” requiring its exclu- 
sion in the charging of leave, and, there- 
fore, such employees should be charged 
with only 5 days of annual leave for a 
week’s absence and not for 5% days as 
was required under the former work 


Transfers: 

Differential accumulations—War De- 
partment civilian employee with post 
of duty outside continental limits of 
U. 8. who is transferred to post of duty 
within said limits—both positions be- 
ing within purview of Annual Leave 
Act of Mar. 14, 1936—loses leave differ- 
ential authorized for former duty by 
said leave act, and therefore is not 
entitled to accumulated leave in excess 
of the 60 days authorized for em- 
ployees within said limits 

Reemployment after retirement—a Navy 
Dept. employee retired for age and re- 
appointed to his former position the 


Transfers—Continued. 
next day under act, June 28, 1940, 
should be credited under his reappoint- 
ment with the annual leave accrued 
and unused under his service prior 
to retirement 
Temporary employees—between. bu- 
reaus of same department—tempo- 
rary employee transferred from one 
bureau of War Department to another 
without break in service may transfer 
his accrued annual and sick leave 
Court—postmasters generally—term “any 
employee of the United States’ as used 
in act of June 29, 1940, relating to leave and 
compensation during jury service of Govt. 
employees, includes postmasters of all 


Furlough—without pay. See Leaves of 

Absence, without pay. 

Jury service. See Leaves of Absence, court. 
Military: 

Census employee’s status—permanent em- 
ployees of the Bureau of the Census 
transferred to temporary decennial 
census positions under sec. 3, act of June 
18, 1929, for a period not to exceed three 
years, and employees originally ap- 
pointed under the same authority for 
like periods, are not temporary em- 
ployees for military leave purposes and, 
therefore, when ordered to military or 
naval duty for training, may be granted 
military leave of absence with pay sub- 
ject to the terms and conditions of the 
several statutes authorizing such leave. 
20 Comp. Gen. 163, distinguished 

National Guard accounting and custodial 
personnel—derivation of leave rights_--- 

Temporary employees—employees ap- 
pointed for decennial census—perma- 
nent employees of the Bureau of the 
Census transferred to temporary decen- 
nial census positions under sec. 3, act of 
June 18, 1929, for a period not to exceed 
three years, and employees originally 
appointed under the same authority for 
like periods, are not temporary em- 
ployees for military leave purposes and, 
therefore, when ordered to military or 
naval duty for training, may be granted 
military leave of absence with pay sub- 
ject to the terms and conditions of the 
several statutes authorizing such leave. 
20 Comp. Gen. 163, distinguished 

Sick: 

Advances: 

Compensation adjustments for excess. 
See Leaves of Absence, sick, compensa- 
tion adjustments for excess. 

Probationary employees—a probation- 
ary employee is not entitled, under 
the act of March 14, 1936, and regula- 
tions issued pursuant thereto, to 
advanced sick leave in excess of the 
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Advances—Continued. 
amount that would accumulate from 
date of the advance to the end of the 


“War Service” employees—sick leave 
may be advanced to employees given 
“War Service” appointments for dura- 
tion of war and six months thereafter 
pursuant to Civil Service Regulations 
promulgated under Exec. Order 9063 
to same extent and upon same basis as 
sick leave is authorized to be advanced 
to permanent employees, except that 
during a war service appointee’s trial 
period, which is tantamount to a 
“limited appointment” within the 
sick-leave-advance restrictions of sec. 
6 of the Sick Leave Regulations, the 
sick leave advanced may not exceed 
the amount that would accumulate 


Applicability of legislation authorizing 
concurrent military and civilian leave 
pay—act of Aug. 1, 1941, authorizing 
payment for leave concurrently with 
active military or naval duty to Govt. 
ete., employees has no application to 


Compensation adjustments for excess: 
Construction of regulations generally— 
exceptions to general rule in Sick Leave 

Regulations that employee must be 

charged for overdrawn sick leave are 

required to be strictly construed. 
Separation from service: 

Employee previously reemployed after 
retirement—a Navy Dept. employee 
retired for age and reappointed to 
his former position the next day 
under act, June 28, 1940, is required, 
upon his subsequent separation from 
the service by voluntary resignation, 
to refund the compensation received 
for any sick leave used but unaccrued 
during the entire period of service 
either before or after retirement..... 

Employee who, although eligible for 
retirement for disability, voluntarily 
resigns on account of disability with- 
out making application for retire- 
ment must refund compensation re- 
ceived prior to separation from the 
service for advanced sick leave 

Compensation equivalent payments— 
concurrently with pay for denied annual 
leave—War Dept. field service employee 
who foregoes his vacation may be paid 
pursuant to act, June 3, 1941, and 
President’s regulations issued pursuant 
thereto for annual leave covering the 
vacation so relinquished and, also, for 
absence on account of sickness, injury, 
or otherwise, only if the two payments 
are not to cover the same period of 


Forty-hour week employees: 

Accumulation basis—annual and sick 
leave credit for War Dept. employees 
who are within purview of 40-hour 
week act of Mar. 28, 1934, or other 
similar statute, accumulates on basis 
of the year for annual leave and on 
basis of the month for sick leave, 
rather than on basis of number of 
days in their administratively estab- 
lished work week of 40 hours 

Days outside regular tour of duty: 

War Dept. employees subject to 40- 
hour week act of Mar. 28, 1934, or 
other similar statute, including per 
annum employees subject to acts of 
Oct. 21, 1940, and June 3, 1941, should 
be charged with or granted annual or 
sick leaves of absence only on days 
within their regular 40-hour weekly 
tour of duty, and, therefore, they 
may not be granted such leave for 
any day outside such tour of duty 
for which overtime compensation 
at overtime rates authorized by 
the acts would be payable had they 


While War Dept. per annum em- 
Ployees subject to 40-hour week 
statutes of Oct. 21, 1940, or June 3, 
1941, are entitled to regular com- 
pensation for days outside regular 
tour of duty without working (unless 
withheld as disciplinary measure for 
failure to work when ordered), 
annual or sick leave, which is 
synonymous with duty status, may 
not be granted or charged for days 
outside such tour of duty for which 
overtime compensation would be 


National Guard accounting and custodial 
personnel—derivation of leave rights. ... 
Part-time or intermittent employees— 
District of Columbia personnel—per 
annum professional employees of Dist. 
of Col. who are appointed for part-time 
service and whose annual salaries are 
fixed on that basis are “part-time em 
ployees” within meaning of Sick Leave 
Regulations excluding such employees 
from benefits of sick leave act of Mar. 
14, 1936, even though they might use 
their time off from duty for “adequately 
informing themselves of current medical 
practices” or might furnish services in 
addition to those called for under their 


Leaves of Absence, sick, transfers. 
Status as being synonymous with duty— 
period of leave with pay is synonymous 


Sundays and holidays. See Sundays and 
Holidays, leaves of absence, sick. 
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Transfers—reemployment after _retire- 
ment—a Navy Dept. employee retired 
for age and reappointed to his former 
position the next day under act, June 
28, 1940, should be credited under his 
reappointment with the sick leave 
accrued and unused under his service 


Sundays and holidays. See Sundays and 

Holidays, leaves of absence. 

Without pay: 

Civilian employees on military duty: 
Furlough status authority: 

In general—it is within administrative 
discretion either to separate em- 
ployees from their civilian positions 
or to furlough them witheut pay 
during absence while in the military 
or naval service. 20 O. G. 167; 21 


the Service Extension Act of 1941, 
which made applicable to persons 
enlisting after May 1, 1940, the re- 
employment benefits of sec. 8 of the 
Selective Training and Service Act of 
1940, an employee who voluntarily 
enlists may be either separated from 
the service or carried in a furlough 
status—conditioned upon future 
compliance with the conditions 
named in said sec. 8—during his 
military or naval service; and his 
right to such benefits will be the 


General effect of prior payment for annual 
leave denied—neither act, June 3, 1941, 
providing that War Dept. field service 
employees who forego vacations may 
be paid for the annual leave covering 
vacations so relinquished, nor Presi- 
dent's regulations issued pursuant there- 
to, prohibit furloughing of such employ- 
ees for temporary lack of work and pay- 
ing them while on such absence for any 
accumulated or current accrued leave 
to which they might be entitled __...... 

Status of absence on holiday on which 
work is required to be performed— 
absence of employee on a holiday on 
which he would otherwise be required 
to work under a general administrative 
order is not leave without pay within 
meaning of provision in sec. 9 of the 
Annual Leave Regulations that leave 
without pay may not be granted until 


Sundays and holidays. See Sundays and 
Holidays, leaves of absence, without pay. 


LEGISLATION: 


Effect of Resolutions—resolutions of Senate 
and House of Representatives do not have 
force and effect of a statute, and provisions 
thereof may be given effect only when to do 
so will not conflict with any statutory law.. 


Page | LEGISLATION—Continued. 


Statutory construction. See Statutory Con- 


struction. 


Suspension of—effect on permissive as well 


as mandatory provisions—where, by E. O. 
8719 and 8812, the President has suspended 
compliance with “the provisions of the 
sections’’ of the appropriation acts therein 
mentioned, the effect is to suspend com- 
pliance with provisions in said sections 
with respect to permissive action as well as 
the mandatory provisions, notwithstand- 
ing the administrative motives in recom- 
mending issuance of the Executive Orders 
may have been otherwise. -.............-.- 


LIBRARY OF CONGRESS: 
General discussion of certifying and disburs- 


ing officers’ liability under proposed ad- 
ministrative responsibility-fixing pro- 


1007 | LICENSES: 


Motor vehicle operation: 


Cost liability: 

Cost of chauffeur’s license is personal to 
employee as incident of employment 
and may not be paid from public 
WNL ote Susdeateebeenseteusnetese 

No authority for payment from public 
funds of State license tag fee on Govt. 


Cost-plus contract. See Contracts, cost- 
plus, motor vehicle tags, plates, operator's 
permits, etc. 


LIENS: 


403| Private property—purchase or discharge— 


901 


rental-purchase contracts. See Contracts, 
rental-purchase, pre-eristing liens. 


MEDICAL TREATMENT: 
Public: 


Naval Reserve rights generally: 

Aviation cadets—Naval Reserve avia- 
tion cadets are entitled to the pensions, 
compensation, retirement pay, hospi- 
tal benefits and death gratuities pro- 
vided by sec. 4 of act of Aug. 27, 1940, 
as amended, to extent that such bene- 
fits are matters within jurisdiction of 


Disability prior to completion of 31 
days’ active service—members of 
Naval Reserve whose orders to active 
duty are for periods of indefinite 
duration during existing national 
emergency, and do not otherwise 
indicate that ordered duty is for less 
than 31 days, are within provisions 
of sec. 4 of act of Aug. 27, 1940, as 
amended, granting pensions, com- 
pensation, retirement pay, and hos- 
pital and death gratuity benefits to 
members of Naval Reserve ordered 
to extended active duty in excess of 30 
days, even though they are disabled 
or die prior to completion of 31 days’ 
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Naval Reserve rights generally—Con. 

Honorary retired list officers—officers 
and enlisted men on honorary retired 
list of Naval Reserve, established by 
sec. 309, Naval Reserve Act of 1938, 
who have been or may be ordered 
to active duty for extended service in 
excess of 30 days are entitled to pensions, 
compensation, retirement pay and 
hospital benefits provided in act of 
Aug. 27, 1940, to extent that such 
benefits are matters within jurisdic- 
tion of this office 

Merchant Marine cadets—Merchant 
Marine Reserve cadets are entitled to 
the pensions, compensation, retire- 
ment pay, hospital benefits and death 
gratuities provided by sec. 4 of act of 
Aug. 27, 1940, as amended, to extent 
that such benefits are matters within 
jurisdiction of this office 

Midshipmen—Naval Reserve midship- 
men are entitled to the pensions, com- 
pensation, retirement pay, hospital 
benefits and death gratuities provided 
by sec. 4 of act of Aug. 27, 1940, as 
amended, to extent that such benefits 
are matters within jurisdiction of this 


entitle him, upon execution of oath of 
office, to mileage to first duty station and 
to pay and allowances from date it was 
necessary to commence travel in order to 
report for duty on date specified in his 


Officers’ Reserve Corps—place of record v. 
place of employment—C. C. OC. civilian 
employees, whose orders to active duty 
as Reserve officers were received by them 
at places of employment rather than at 
permanent addresses of record and who 
actually traveled from such places of em- 
ployment although orders directed travel 
from addresses of record, may be re- 
garded as having traveled from homes 
for purpose of paying them mileage un- 
der sec. 37a, Natl. Defense Act, if orders 
be now amended to direct travel from 
places of employment 


Automobiles—use of privately owned. See 


Mileage, travel by privately owned auto- 
mobile. 


Prior to acceptance of commission and re- 


ceipt of travel orders—where individual to 
whom commission in Naval Reserve had 
been issued commenced travel to first duty 
station prior to formal acceptance of the 
commission and prior to receipt of travel 
orders, which were in existence and of 


MEMBERSHIP DUES AND FEES: 
See Fees, membership. 
MIDSHIPMEN: 
For general matters, see Naval Academy. 


which he had been informally advised 
when he commenced the travel, such com- 
mencement of travel constitutes an accept- 
ance of the commission by conduct so as to 
entitle him, upon execution of oath of 
MILEAGE: office, to mileage to first duty station and 
See, also, related headings: Traveling Ex- to pay and allowances from date it was 
penses; Etc. necessary to commence travel in order to 
Active duty: 


Marine Corps Reserve—place from which 
entitled to—when Naval Reserve or 
Marine Corps Reserve officers and en- 
listed men are ordered to active duty, 
they are entitled to mileage or transpor- 
tation from homes of record to active- 
duty station, provided they are at homes 
when active-duty orders are received 
and they report for such duty under the 
orders, but when not at place designated 
as home when appointed or enlisted and 
are immediately placed on active duty, 
Place where accepted for appointment 
or enlistment is place from which they 


Naval Reserve—prior to acceptance of 
commission and receipt of travel orders— 
where individual to whom commission 
in Naval Reserve had been issued com- 
menced travel to first duty station prior 
to formal acceptance of the commission 
and prior to receipt of travel orders, 
which were in existence and of which he 
had been informally advised when he 
commenced the travel, such commence- 
ment of travel constitutes an acceptance 
of the commission by conduct so as to 


report for duty on date specified in his 


Travel by privately owned automobile: 


Certificates, voucher forms, ete.—Gen. 
Reg. 88, Supp. 2, Aug. 27, 1941 

Common carrier comparative costs—travel 
order conditioning mileage-reimburse- 
ment upon its economy and advantage— 
8 claim for mileage under a general order 
authorizing reimbursement at not to 
exceed a certain rate per mile for the use 
of a privately owned automobile when- 
ever the cost thereof is more economical 
and advantageous to the U. 8. should be 
supported by a statement of fact show- 
ing that the use of the privately owned 
automobile and payment on a mileage 
basis were more advantageous and eco- 


Joint travel: 

Employee accompanied by relative— 
where employee is given advance 
authorization to use a privately owned 
automobile on official business and to 
claim reimbursement at 5 cents per 
mile without any advance notice that 
the mileage would be reduced in pro- 
portion to the number of passengers 








MILEAGE—Continued. 


Travel by privately owned automobile— 
Continued. 
Joint travel—Continued. 
carried, a prorating of the total allow- 
ance of 5 cents per mile is not required 
on the basis that the employee’s wife 
accompanied him. 5 Comp. Gen. 110, 
involving travel on actual expense 
basis, distinguished................... 
Gen. Reg. 88, Supp. 2, Aug. 27, 1941... 
Military and civilian personnel—where 
Navy Dept. civilian employee, au- 
thorized to travel on a mileage-for-use- 
of-privately-owned-automobile basis, 
traveled in Navy officer’s automobile 
accompanied by the officer who has 
been paid mileage under sec. 12, act, 
June 10, 1922, the civilian employee is 
entitled to payment of mileage for use 
of the automobile upon certification 
that he paid the operating expenses 
thereof, regardless of whether payment 
of mileage allowance to the officer was 
proper. 20 C. G. 512, involving travel 
by two or more civilian employees in 
same automobile, distinguished __---_- 
Military, naval, etc., personnel—under 
act, May 29, 1928, authorizing 3 cents 
per mile to naval, etc., personnel when 
traveling by privately owned con- 
veyance under orders which entitle 
them to transportation, a Navy officer, 
otherwise entitled to transportation, 
who traveled by privately owned 
automobile with another Navy officer 
is entitled to such money allowance, 
notwithstanding the other officer paid 
the operating expenses of the auto- 
mobile. 8 Comp. Gen. 134, amplified. 
Portion of journey only—intervening 
steamship transportation—where em- 
Ployee’s travel orders indicate that reim- 
bursement for transportation, including 
fare on steamship between islands of 
Oahu and Hawaii, was to be on a mile- 
age-for-use-of-privately-owned-automo- 
bile basis for entire distance traveled 
under the orders, but it is administra- 
tively reported that intention was other- 
wise as to the steamship transportation 
and it is unreasonable to suppose that 
mileage only was intended for that por- 
tion of the transportation, reimburse- 
ment for the steamship transportation 
need not be limited to the mileage basis 
but may be on basis of the actual cost of 
employee's transportation. ............. 
Travel as a prerequisite to payment—the 
money allowance for travel by privately 
owned conveyance which, under the act 
of May 29, 1928, may be paid to Army, 
Navy, etc., personnel in lieu of transpor- 
tation in kind when traveling under 
competent orders may not be paid in 
advance of the travel. .................. 
Travel status—travel with troops determina- 
tions. See Mileage, travel with troops. 
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Travel with troops—travel with Army 


vehicle to field duty—Army officer travel- 
ing by Army vehicle with an enlisted 
driver to field duty involving use of the 
vehicle is traveling with troops—whether 
or not the travel was with other vehicles 
assigned to such duty—within the mean- 
ing of Army regulations providing in effect 
that travel with troops will be regarded as 
covering all cases of travel under orders for 
movement of detachments, escorts, or 
stores, where the movement overland is 
made by march or by transportation be- 
longing to the United States, and, there- 
fore, is not entitled to mileage 


Witnesses—uncompensated Selective Serv- 


ice System personnel—uncompensated 
personnel of Selective Service System, in- 
cluding local board members, are officers 
of U. 8., and their traveling expenses in- 
cident to attendance upon U. 8. courts as 
witnesses in their official capacity should 
be paid on basis of Standardized Govt. 
Travel Regulations from Selective Service 
appropriations, rather than on a mileage 
basis, as provided in 28 U. 8. CO. 600c, from 
Dept. of Justice appropriations. -.......... 


MILITARY LEAVE: 
See Leaves of Absence, military. 
MISCELLANEOUS RECEIPTS: 
Sales: 


Old or used equipment—cash sale price 
higher than trade-in value—when used 
automobile is to be exchanged in whole 
or part payment for a new one, both cash 
bids and trade-in offers must be solicited 
and, if the cash bid is higher, it must be 
accepted, and proceeds deposited in 
Treasury as miscellaneous receipts, and 
full price of vehicle charged to passenger- 
carrying vehicle appropriation limita- 
tion, even though appropriation esti- 
mates were prepared, and appropriation 
made, on basis of net cost of vehicles. 
Appropriation language suggested, 
which would permit use of proceeds of 
such sales in whole or in part payment 
SAF i arcaccestancte<asinenre 

Surplus real estate—proceeds of sale of 
real estate, turned over to Public Build- 
ings Admin. for disposition as surplus 
real estate under act, Aug. 27, 1935, as 
amended, after acquisition by Farm 
Credit Admin. at foreclosure proceed- 
ings upon default of loans, are for deposit 
and covering into Treasury as miscellane- 
ous receipts, under title “Sale of Land, 
Public Buildings Administration,” and 
not for deposit to credit of any F.C. A. 


NATIONAL CAPITAL PARK AND PLAN- 


NING COMMISSION: 


Employees: 


Classification Act applicability—while 


National Capital Park and Planning 
Commission has statutory authority to 
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NATIONAL CAPITAL PARK AND Page| NATIONAL GUARD—Continued. 
PLANNING COMMISSION—Con. Accounting and custodial personnel—Con. 
Employees—Continued. under said act, concurrently with active 


fix salary rates of its personnel without 
regard to Classification Act, it is within 
the discretion of said Commission to 
adopt administratively Classification 
Act grades and salary rates, but the 


military or naval service, for annual 
leave accrued in their civilian positions -- 
Status— Federal or State 


Civil Service Commission’s approval 
of the allocation of the positions must be 
obtained in order to bring the position 


Property and disbursing officers—status as 
Federal officers—discussion of_...........- 


NAVAL ACADEMY: 
Classification prior to covering positions ee eat 


into civil service—it is unnecessary for NAVY: 
National Capital Park and Planning Enlisted men: 


Commission to await covering of posi- 
tions of its personnel into competitive 
elassified civil service before taking 
action to bring such positions within the 


Status as departmental or field service—ap- 
propriations for National Capital Park and 
Planning Commission, the work of which 
is limited by law to “the National Capital 
and its environs,” may pot be classed as 
“field,” and personnel of the Commission 
are to be regarded as in the departmental 
service. 19 Comp. Gen. 631, distin- 


NATIONAL DEFENSE MEDIATION 


BOARD: 
Personnel: 
Status as “officers and employees”: 
Members of National Defense Media- 
tion Board serving without compen- 
sation are “civilian officials’ within 
meaning of Standardized Government 
Travel Regulations and subject to its 
provisions to extent that such provi- 
sions are not inconsistent with those 
provisions of Second Deficiency Ap- 
pro. Act of July 3, 1941, dealing with 
traveling expenses of such personnel -_ 
Nonsalaried members of National De- 
fense Mediation Board are “officers of 
the United States” within meaning of 
laws controlling payment of transpor- 
tation and traveling expenses to offi- 
cers and employees of the United 


Traveling expenses. See Traveling LEr- 
penses, boards, commissions, committees, 
ete, 


NATIONAL GUARD: 


Accounting and custodial personnel: 


Payment for civilian leave during military 
duty—accounting and custodial em- 
ployees serving in office of U. 8. Prop- 
erty and Disbursing Officer for a State 
who are employed by State military 
authorities, although part of their com- 
pensation is paid from Federal funds, are 
not “employees of the United States 
Government” within meaning of act, 
Aug. 1, 1041, and they may not be paid 


Absence of mandatory requirement for pro- 
motion—there is no law providing that 
enlisted men of the Navy or Marine 
Corps shall mandatorily be promoted, 
advanced, or appointed to any other en- 
listed grade, or warranted or commis- 


Retention after expiration of enlistment— 
public interest essentiality—under sec. 
1422, R. 8., authorizing a commanding 
officer of a naval vessel to hold an en- 
listed man beyond his enlistment when 
his service is considered essential to the 
public interest, the need for such service 
must be more than a matter of desira- 
bility or mere substantial benefit and the 
opinion of such officer must be based on 
facts sufficient to establish such need 
rather than a mere arbitrary view 


Insular force of the Navy: 


General entitlement to extra pay provided 
for Regular Navy enlisted men—enlisted 
men of the insular force of the Navy are 
entitled to the extra pay conferred by 


Status as members of Regular Navy— 
members of insular force of Navy are 
enlisted men of Regular Navy. Deci- 
sions B~12506, Oct. 3, 1940, and 20 Comp. 
Gen. 522, involving assimilation of mem- 
bers of insular force of Navy to Philip- 
pine Scouts pursuant to sec. 12 (a) of 
Selective Training and Service Act of 


Army inductee’s eligibility for commission 
in—provision in sec. 4, Naval Reserve 
Act of 1038, that no officer of Naval 
Reserve shall be a member of any other 
naval or military organization except 
the Naval Militia, disqualifies an Army 
inductee from accepting a commission in 
the Naval Reserve, but the fact that an 
inductee cannot accept such a commis- 
sion while still in the Army does not 
invalidate the commission so as to pre- 
vent a valid acceptance upon removal of 
the disqualification by discharge from 


Pension, compensation, retired pay, hos- 
pital benefits, and death gratuity rights 
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NAVY DEPARTMENT: 


Appropriations. See Appropriations, Navy 
Department. 

Scope of term “‘Personnel of the Naval Estab- 
lishment”—Term “personnel of the Naval 
Establishment” appearing in acts, Apr. 5, 
1941, and May 6, 1941, authorizing trans- 
portation of dependents and household 
effects of such personnel, on duty outside 
continental limits of U. 8., prior to issuance 
of orders relieving them from their sta- 
tions, includes Navy civilian employees 
as well as officers and enlisted men of Navy 


NEGLIGENCE: 


Contributory—officers and employees—Gov- 
ernment liability generally—the principle 
that contributory negligence of Govern- 
ment employees may be set up as a defense 
against the Government’s claim in an ac- 
tion founded on tort applies equally where 
the obligation to reimburse for negligent 
injury is founded on contract 

Officers and employees—damage claims. 
See Personal injuries; Property, private, 
damage, loss, or destruction. 


NURSES: 


Superintendent of Army Nurse Corps: 
Commissioning as Army officer—eligibil- 
ity under act, Sept. 22, 1941—Superin- 
tendent of Army Nurse Corps whose pay, 
additional money allowance, and “‘rela- 
tive rank” are fixed by statute is not 
entitled to pay and allowances of a col- 
onel in Army of U. S., to which office 
she was appointed, in addition to her 
appointment as superintendent of Army 
Nurse Corps, under color of authority in 
act, Sept. 22, 1941, to make temporary 
appointments as officers in Army of 
U. 8. “from among qualified persons.” 
Relative rank of major as constituting 
holding of office of major in Army— 
while under act, June 4, 1920, superin- 
tendent of Army Nurse Corps holds 
“relative rank’’ as major, she does not 
hold office of major in Army... 
Uniforms. See Clothing, uniforms. 


OATHS: 


Oaths of office: 
National Youth Administration special 
oath requirement: 
Delay in taking of oath: 

Under par. 11 of fiscal year 1942 appro- 
priation for Nat’l Youth Adm., pro- 
viding that “‘no person shall be em- 
ployed * * * unless such person 
before engaging in such employment 
* * * subscribes” to oath pre- 
scribed therein, N. Y. A. employees 
should, where practicable, be re- 
quired to take oath before being 
permitted to enter upon duty, but 
fact that it is impracticable would 
not entitle employees to compensa- 
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Oaths of officeé—Continued. 
National Youth Administration special 
oath requirement—Continued. 
Delay in taking of oath—Continued. 
tion, effective from date of entrance 
on duty, until such oath has been 


Under the provision in par. 11 of the 
Nat’l Youth Admin. appropriation, 
fiscal year 1942, that “‘no person shall 
be employed * * * unless such 
Person before engaging in such em- 
ployment * * * subscribes” to 
the oath prescribed therein, an 
appointment or employment may 
become effective, although no right 
to compensation will accrue, before 
the oath is executed, and the oath, 
when executed, will relate back to 
the date of entrance on duty so as to 
entitle the person to compensation 
from that date 

Requisite for pay and compensation pay- 
ment: 

No right to compensation accrues before 
the oath is taken but when taken it 
relates back to the date of entrance on 
duty so as to entitle the person to com- 
pensation from that date 

To constitute acceptance of appointment 
or commission by conduct, there must 
be an appointment or commission of 
which appointee has knowledge; there 
must be performance of duty pursuant 
to proper orders in the capacity in 
which, or the office to which, ap- 
Pointed; and payment of emoluments 
may not be made until the oath of 


Under par. 11 of fiscal year 1942 appro- 
priation for Nat’l] Youth Adm., pro- 
viding that “no person shall be em- 


ployed * * * unless such person 
before engaging in such employment 
* * © subscribes” to oath prescribed 
therein, N. Y. A. employees should, 
where practicable, be required to take 
oath before being permitted to enter 
upon duty, but fact that it is imprac- 
ticable would not entitle employees to 
compensation, effective from date of 
entrance on duty, until such oath has 


OFFICE FOR EMERGENCY MANAGE- 


MENT: 


Free distribution of publications—“Publl- 
cations” defined—the term “publications” 
as used in the appropriation act of July 3, 
1941, for the Office for Emergency Man- 
agement authorizing the “free distribution 
of publications” embraces “unmounted 
art reproductions” but may not be con- 
strued to include phonograph records, 
radio transcriptions or motion picture 
film 
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OFFICE OF COORDINATOR OF IN- Page| OFFICERS AND EMPLOYEES—Con. Page 
FORMATION: Details. See Details. 
Applicability of Standardized Govt. Travel Holding two positions: 


Regulations—in general—no authority to 
grant “‘an exception” in application of pro- 
visions of Standardized Govt. Travel Regs. 
to employees of Office of Coordinator of 
Information traveling within U. 8., since 
President’s letter allocating that agency’s 
funds from “Emergency Fund for the 
President” makes the Regs. inapplicable 
only for travel performed outside U. 8., 
and Independent Offices Appro. Act, 1942, 
in making such funds available, provides 
that no waiver of provisions of law gener- 
ally applicable to expenditure of public 
funds shall be exercised unless President 


OFFICE OF COORDINATOR OF 


TER-AMERICAN AFFAIRS: 


Appropriations. See Appropriations, Office 
of Coordinator of Inter-American Affairs. 


OFFICERS AND EMPLOYEES: 


See, also, related heading: Personal Services. 

Contracting with the Government: 

General public policy objectionability— 
aside from any statutory prohibition, 
contracts between the Govt. and its 
employees are open to criticism for 
possible favoritism and preferential 


Rental of low-cost housing—if contracts 
between Puerto Rico Reconstruction 
Administration and its employees for 
occupancy of low-cost housing projects 
be entered into under same terms 
and conditions as with nonemployees, 
and if there be excluded from the list uf 
eligible occupants employees who act 
in behalf of the U. 8. in the transactions 
so as not to violate the provisions of 18 
U. 8. Code 93, such contracts would not 
be objectionable as being in contraven- 
tion of the rule of public policy against 
the Govt. contracting with its em- 
ployees or of the prohibition in sec. 
1765, R. 8., against extra allowances or 
compensation for employees_..........- 

While acting also as contracting officer for 
the Government—if contracts between 
Puerto Rico Reconstruction Administra- 
tion and its employees for occupancy of 
low-cost housing projects be entered 
into under same terms and conditions 
as with nonemployees, and if there be 
excluded from the list of eligible occu- 
pants, employees who act in behalf of the 
U. 8. in the transactions so as not to 
violate the provisions of 18 U. 8. Code 
93, such contracts would not be objec- 
tionable as being in contravention of 
the rule of public policy against the 
Govt. contracting with its employees 
or of the prohibition in sec. 1765, R. 8., 
ageinst extra allowances or compensation 


See, also, Compensation double. 
Employment constituting ‘‘office’’—re- 
tired military, naval, etc., personnel—re- 
tired Army officer, not falling within one 
of exceptions in act, July 31, 1894, as 
amended, prohibiting persons whose 
annual compensation in one office 
amounts to $2,500 or more from holding 
another office to which compensation is 
attached, holds an office, and his retired 
pay is compensation attached to an of- 
fice, within meaning of the act, so that 
his appointment to regular full time 
Govt. civilian position at salary exceed- 
ing $2,500 per annum is void ab initio, and 
payment of salary of such position from 
date of appointment is illegal, irrespec- 
tive of whether he refunds his retired pay. 
Retired military, naval, etc., personnel 
holding Federal civilian positions: 
Appointment and promotion to civilian 
position with salary of $2,600 per 
annum ofretired Army warrant officer, 
who had been retired from Army be- 
cause of age, is in contravention of dual 
compensation act of July 31, 1894, as 
amended, exception specified in statute 
being applicable only to officers retired 
for disability 
Retired Army officer, not falling within 
one of exceptions in act, July 31, 1894, 
as amended, prohibiting persons whose 
annual compensation in one office 
amounts to $2,500 or more from holding 
another office to which compensation 
is attached, holds an office, and his re- 
tired pay is compensation attached to 
an office, within meaning of the act, 
so that his appointment to regular full 
time Govt. civilian position at salary 
exceeding $2,500 per annum is void ab 
initio, and payment of salary of such 
position from date of appointment is 
illegal, irrespective of whether he re- 
funds his retired pay 
Where appointment and promotion of 
retired Army warrant officer to civilian 
position in contravention of dua] com- 
pensation act of July 31, 1804, as 
amended, was never consummated by 
payment of salary at rate for new posi- 
tion, but rather, employee was con- 
tinued at rate for old position, promo- 
tion may be cancelled and he may then 
be paid his retired pay for the period 
he held the new position, in addition 
to the civilian compensation already 


Where retired Army officer was, by vir- 
tue of prohibition in act of July 31, 
1894, as amended, illegally appointed 
to Govt. civilian position carrying annu- 
al salary rate exceeding $2,500, there 
must be charged against him his entire 
civilian compensation, but he may be 
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Holding two positions—Continued. 


OFFICERS AND EMPLOYEES—Con. 
Liability—Government losses. See Certify- 


Retired military, naval, etc., personnel 
holding Federal civilian positions—Con. 
credited with retired pay which he re- 
funded, provided adjustment is made 
whereby retired pay refunded is cred- 
ited to appropriation from which civil- 
ian compensation was paid and is 
charged to War Dept. appro. to credit 
of which refund was deposited 
While retired Army officer who receives 
retired pay of less than $2,500 per 
annum is not prohibited by act, July 
31, 1894, as amended, from receiving 
less than $2,500 per annum in a Govt. 
civilian position, under sec. 212, act, 
June 30, 1932, combined rate of civilian 
compensation and retired pay may not 
exceed $3,000 per annum, and, in event 
combined rate exceeds such limita- 
tion, it is required that civilian com- 
pensation be paid in full and that 
deductions necessary to bring com- 
bined rate within the limitation be 
made from retired pay 


Hours of work: 


Five-day week—field service personnel 
generally—administrative establishment 
of 5-day week for field employees was 
legal and proper regardless of basis upon 
which compensation is paid, including 
per annum employees 

Forty-hour week: 

Administrative responsibility for fixing 
regular tour of duty—under act, Mar. 
28, 1934, act, July 2, 1940, and other 
similar statutes authorizing overtime 
compensation for certain employees 
at overtime rates for work in excess 
of 40 hours per week, it is necessary 
that a regular weekly tour of duty of 
40 hours be administratively fixed for 
such employees during which their reg- 
ular rates of compensation are payable 
in order that compensation for over- 
time work may be properly computed, 
and it is within administrative discre- 
tion to select the days of the week on 
which the 40 hours’ work is to be per- 


Choice of days or hours—regular hours of 
work, as well as regular days of work, 
of 40-hour-week employees may be 
administratively changed, not arbi- 
trarily but in an emergency, on a 
holiday or on any other day occurring 
within the regular tour of duty 

Overtime—compensation. See Compensa- 
tion, overtime. 

Responsibility for fixing—fixing of hours 
of work for Federal employees is respon- 
sibility of administrative offices, juris- 
diction of General Accounting Office in 
such matter extending only to determi- 
nation that expenditures for salary or 
wages are authorized by law 


Promotions. See Compensation, 


ing Officers, liability; Disbursing Officers 
and Agents, liability. 


Negligence. See Negligence. 
Personal furnishings. See Personal Fur- 


nishings. 


Positions: 


Status as affecting application of pay 
statutes—terminology ‘‘permanent posi- 
tions”’ or “‘temporary positions”’ for Civil 
Service purposes—controlling appoint- 
ment procedure—is not necessarily con- 
trolling in application of pay statutes___ 

Status distinguished from status of ap- 
pointment 

promo- 

tions. 


Reinstatements: 


After military duty: 

Administrative record keeping of changes 
in status of employees during military 
service—keeping of records of changes 
in status of employees in military serv- 
ice for purpose of insuring employees’ 
rights upon return to civilian service is 
purely administrative matter with 
which G. A. O. is not directly con- 
cerned—no expenditure of appropri- 
ated moneys being involved 

Administrative v. G. A. O. matter— 
whether an employee will be entitled 
under sec. 8, Selective Training and 
Service Act of 1940, or statutory provi- 
sions of similar import, to restoration 
to his civilian position upon discharge 
from active service in the land or naval 
forces, and, if so, in which position in 
the event the employee was tempo- 
rarily appointed or promoted prior to 
entry into the military or naval service 
to fill a vacancy created by another 
employee’s entry into such service, are 
questions primarily for administrative 
determination and not for the General 
Accounting Office 

“Application for reemployment’’ inter- 

pretation: 

The “application for reemployment”’ 
which must be timely filed by an 
employee after discharge from mili- 
tary duty as one of the necessary 
conditions to being restored to his 
position would appear to contem- 
plate application for return to actual 
civilian duty status. 

The application required to be made 
after release from active military 
duty in order to obtain the civilian 
teemployment benefits of sec. 3 (b) 
of Pub. Res, 96 of Aug. 27, 1940, as 
amended, need not be in any par- 
ticular form and, therefore, an infor- 
mal application made within the 
40-day period prescribed by the 
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Reinstatements—Continued. 
After military duty—Continued. 
Effect of prior separation from service— 
action taken to separate civilian em- 
Ployee upon his voluntary enlistment 
subsequent to May 1, 1940, either by 
acceptance of his resignation or other- 
wise, may not thereafter be rescinded 
by retroactively changing adminis- 
trative records to show such employee 
as in a leave-without-pay status, not- 
withstanding sec. 7 of Service Exten- 
sion Act of 1941 conferring on such 
volunteers the same reemployment 
benefits accorded persons inducted 
under Selective Training and Service 
Act of 1940, but his right to such 
reemployment benefits will not be 
affected by his separation from the 
Entry into service prior to May 1, 1940— 
as sec. 7 of the act of Aug. 18, 1941, 
extends reemployment benefits of sec. 
8 of Selective Training and Service 
Act of 1940 to persons entering active 
military or naval services subsequent 
to May 1, 1940, the reemployment 
rights of persons called to duty prior 
to May 1, 1940, pursuant to sec. 37 (a) 
of National Defense Act of 1916, as 
amended, are derived from sec. 3 (b) 
of act of Aug. 27, 1940, rather than from 
Leaves of absence. See Leaves of 
Absence, annual, recredit of prior 
accrued leave, after military duty. 
Qualification for reinstatement require- 
ment: 


‘ 


finding: 
An employee is not entitled as a 
matter of right to be restored in 
accordance with sec. 3 (b) of Pub. 
Res. 96 of Aug. 27, 1940, as amend- 
ed, to a civilian position which 
he left to enter upon active mili- 
tary duty, or one of like seniority, 
status, and pay, where it has been 
administratively determined that 
the employee was not qualified to 
perform the duties of such 8 
civilian position within 40 days 
after relief from military duty... . 
Whether employee is still qualified 
after release from active military 
service to perform duties of 
civilian position within meaning 
of reemployment provisions of 
sec. 3 (b), Pub. Res. No. 96 of 
Aug. 27, 1940, is for administrative 
Traveling expenses. See Traveling Ex- 
penses, restoration to position after 
military service. 
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Reinstatements—Continued. 
After military duty—Continued. 

Voluntary enlistments: 
Under sec. 7 of the Service Extension 
Act of 1941, which made applicable 
to persons enlisting after May 1, 
1940, the reemployment benefits of 
sec. 8 of the Selective Training and 
Service Act of 1940, an employee 
who voluntarily enlists may be 
either separated from the service or 
carried in a furlough status—condi- 
tioned upon future compliance with 
the conditions named in said sec. 
&—during his military or naval 
service; and his right to such bene- 
fits will be the same in either event- 
While employees who enter military 
or naval service by voluntary enlist- 
ment, regardless of date of enlist- 
ment, are not entitled to benefits of 
act of Aug. 1, 1941, relating to pay- 
ment of employees for leave con- 
currently with military or naval 
duty, those who voluntarily enlist 
after May 1, 1940, are entitled to 
the reemployment benefits of sec- 
tion 7 of the act of Aug. 18, 1941.__.. 
Jurisdiction—eligibility matters in gen- 
eral—it is not within jurisdiction or 
authority of Govt. accounting officers 
to pass upon administrative action 
relating solely to eligibility of employees 
for appointment, reappointment, or 


Resignation: 

Date fixing for leave payment purposes. 
See Leaves of Absence, annual, compen- 
sation equivalent payments, separation 
from service. 

Effective date—finality of—action taken 
to separate civilian employee upon his 
voluntary enlistment subsequent to 
May 1, 1940, either by acceptance of his 
resignation or otherwise, may not there- 
after be rescinded by retroactively chang- 
ing administrative records to show such 
employee as in a leave-without-pay sta- 
tus, notwithstanding sec. 7 of Service 
Extension Act of 1941 conferring on such 
volunteers the same reemployment bene- 
fits accorded persons inducted under 
Selective Training and Service Act of 
1940, but his right to such reemployment 
benefits will not be affected by his 


Retired—reemployment. See Retirement. 
Separation from service: 
Employees called to military duty: 
Departmental authority to separate: 
It is within administrative discretion 
either to separate employees from 
their civilian positions or to furlough 
them without pay during absence 
while in the military or naval serv- 
foe. 20 ©, G. 167; 21 id, 408......... 
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Employees called to military duty—Con. 
Departmental authority to separate— 
Continued. 
Under sec. 7 of the Service Extension 
Act of 1941, which made applicable 
to persons enlisting after May 1, 
1940, the reemployment benefits of 
sec. 8 of the Selective Training and 
Service Act of 1940, an employee who 
voluntarily enlists may be either 
separated from the service or carried 
in 8 furlough status—conditioned 
upon future compliance with the 
conditions named in said sec. 8— 
during his military or naval service; 
and his right to such benefits will be 
the same in either event._.......... 
Restoring separated employees solely for 
payment for leave—an employee who 
is not restored pursuant to sec. 7 of the 
Service Extension Act of 1941 to active 
Federal civilian duty after discharge 
from military or naval service under a 
voluntary enlistment may not be re- 
stored to a pay status for the sole pur- 
pose of paying him for accumulated 
leave unused at the time of his enlist- 
Retroactive changing of administrative 
records—action taken to separate 
civilian employee upon his voluntary 
enlistment subsequent to May 1, 1940, 
either by acceptance of his resignation 
or otherwise, may not thereafter be 
rescinded by retroactively changing 
administrative records to show such 
employee as in a leave-without-pay 
status, notwithstanding sec. 7 of Serv- 
ice Extension Act of 1941 conferring on 
such volunteers the same reemploy- 
ment benefits accorded persons in- 
ducted under Selective Training and 
Service Act of 1940, but his right to 
such reemployment benefits will not 
be affected by his separation from the 
State and local—cooperative Federal work— 
status as Federal employees—State officers 
and employees whose services Federal 
Communications Commission may utilize 
under cooperative agreements would not 
be officers or employees of U. 8 
Subversive activities: 
Compensation. See Compensation, sus- 
pension from duty, subversive activities. 
Removal authority—inclusion of authority 
to suspend—authority under sec. 6, act 
of June 28, 1940, to summarily remove 
employees of War and Navy Depart- 
ments and of the Coast Guard upon 
suspicion of subversive activities and to 
compensate them for period of removal 
after investigation and reinstatement in- 
cludes, also, authority to suspend em- 









Subversive activities—Continued, 
ployees pending investigation of sus- 
pected subversive activity and to com- 
pensate them for period of suspension 
after investigation and restoration to 
active duty, without charging any por- 
tion of the period to annual leave. 
Decisions holding that compensation 
may not be paid for a period of suspen- 
sion in absence of specific statutory 


Civil service. See Civil Service, transfers. 
Classification. See Classificution, trans- 
fers. 


OIL: 
403 | See Gasoline and Oil. 
ORDERS: 


Applicability to sovereign—sovereign is not 
affected by statutory provisions or admin- 
istrative orders unless expressly named 


therein or included by necessary impli- . 


Price-fixing: 

Government purchases. See Contracts, 
price-firing orders. 

403 Government sales. See Sales, price-fizring 
orders. 
Travel: 

Effect where subsequently issued—Army 
personnel performing under orders a 
cross country airplane flight for training 
purposes were not in an air travel status, 
and telegraphic orders, issued after plane 
was forced down, instructing personnel 
to remain with plane until repairs were 
completed and confirmatory orders pur- 
porting to authorize per diem for travel 
in an air travel status for the more than 
72 hours of delay were without effect to 
place the personnel in such a travel 
status so as to authorize payment of a 


Prescribing of mode of travel—adminis- 

403 trative officer’s authority—an adminis- 
trative officer, vested with authority to 

direct travel of Govt. employees, may 

order such travel by Govt. transporta- 

tion in lieu of common carrier... .....,.- 
Requirement that they be specific—orders 

29 directing travel of military personnel by 
air should be made sufficiently specific, 

without disclosing confidential informa- 

tion, to permit a reasonably certain 
determination of their air trave) status 

for purposes of payment of per diem in 

lieu of subsistence authorized by sec. 12, 

act, June 10, 1922, as amended, and the 


PANAMA CANAL: 


Compensation differential. See Compensa- 
tion, differential. 
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PAY: 
Absences: 











Absence under civil arrest: 

Acquittal because of insanity—Coast 
Guard warrant officer who was re- 
sponsible for his absence from duty in 
hands of civil authorities on a warrant 
alleging embezzlement of moneys con- 
stituting a shortage in his accounts is 
not entitled to pay and allowances for 
period of such absence, even though he 
was found “Not Guilty by reason of 
insanity at the time of the alleged of- 


Status as “absence without leave”— 
absence of officer from duty because of 
indictment by civil authorities con- 
stitutes absence without leave, within 
meaning of Army leave laws—sec. 
1265, R. 8., as amended—unless 
acquittal is without qualifications, 
and where he is in fact responsible for 
absence, even though not guilty of 
criminal offense narrowly charged in 
indict ment, absence is not unavoidable 
and is in fact absence without leave for 
which no pay is payable. While rule 
as to enlisted men is very similar, it is 


Active duty: 

Naval Reserve—prior to acceptance of 
commission and receipt of travel orders— 
where individual to whom commission 
in Naval Reserve had been issued com- 
menced travel to first duty station prior 
to formal acceptance of the commission 
and prior to receipt of travel orders, 
which were in existence and of which he 
had been informally advised when he 
commenced the travel, such commence- 
ment of travel constitutes an acceptance 
of the commission by conduct so as to 
entitle him, upon execution of oath of 
office, to mileage to first duty station and 
to pay and allowances from date it was 
necessary to commence travel in order to 
report for duty on date specified in bis 


Regular Army Reserve: 
Commencement date—under sec. 30, act, 
June 3, 1916, as amended by act of Apr. 
2%, 1938, a Regular Army reservist is 
entitled to pay for active duty only 
from date on which he is secepted for 
active duty and may not be paid from 
date of reporting for active duty even 
though his acceptance is delayed 
through no fault of his own.........-- 
Rejection as physically unfit—under sec. 
20, act, June 3, 1916, as amended by 
act, Apr. 25, 1938, a Regular Army 
reservist is not entitled to pay as for 
active duty for the time he loses from 
his civil ceeupation where he reports in 
a 
e4 by the medical board...........- 
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Active duty—Continued. 


Retired personnel: 

Advancement in rank upon retirement— 
where a Navy enlisted man was ad- 
vanced in rating between the date he 
would have been retired but for the 
uniform retirement date act of Apr. 
23, 1930, and the date of retirement 
under said act, his active-duty pay 
upon recall to active duty is required 
to be computed as though such ad- 
vancement had not been made__..... 

Applicability of retired Regular Navy 
personnel legislation to retired Fleet 
Naval reservists—act of July 1, 1918, 
authorizing promotion of retired Navy 
and Marine Corps enlisted men after 
recall to active duty, and, when re 
lieved of active service, the retention 
on the retired list of the rank, service, 
ete., held by them at the time of such 
relief, is applicable to enlisted men of 
the Regular Navy and Marine Corps 
retired under acts of Mar. 3, 1899, and 
Mar. 2, 1907, and not to transferred 
Fleet Naval reservists on the retired 

Longevity ‘credits—inactive duty time— 
a Naval Reserve officer on the honor- 
ary retired list created by sec. 309, 
Naval Reserve Act of 1938, is not en- 
titled for longevity pay purposes while 
on active duty to credit for the time 
elapsing between the effective date of 
his transfer to the honorary retired list 
and the date on which he became en- 
titled to active duty pay and allow- 

Personal money allowance for admirals— 
naval officer retired with rank and pay 
of rear admiral (upper half) while tem- 
porarily holding rank of admiral dur- 
ing his service as Chief of Naval 

Operations and drawing pay of rear 

admiral (upper half) plus a personal 

money allowance as provided by law 
for rear admirals temporarily serving 
as admiral or as Chief of Naval Opera- 
tions, who is subsequently commis- 
sioned an admiral on the retired list 
under authority of act, June 22, 1938, is 
not entitled to sald personal money 
allowance upon recall to active duty. . 
Promotion during active duty. Bee 

Pay, promotions, retired personnel, dur- 

ing active duty. 

Retired pay as criterion of—chief war- 
rant officer, appointed as such after 

July 1, 1922, who, upon retirement 


under act, May 13, 1908, was entitled 
to count prior service as an enlisted 
man and warrant officer which he 
cound pot count om the active list, is 
not entitled, upon recall to active duty, 
to full pay based on his retired pay but 
only to such pay and allowances as 
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PAY—Continued. 
Active duty—Continued. 
Retired personnel—Continued. 


would be payable to any other com- 

missioned warrant officer of the Navy 

appointed after June 30, 1922, whose 
record of active service was the same___ 

Saving clause effect: 

Advancement in rank in general— 
saving clause in sec. 17, act, June 10, 
1922, does not save to retired Navy 
officer on active duty the pay, com- 
puted under act, May 13, 1908, of 
higher grade to which he became 
entitled after effective date of said 
1922 act, where his active duty pay, 
computed on rates prescribed by 
1922 act, is greater than that based 
on retired pay he was receiving in 
lower grade on effective date of 1922 

Advancement in rank on retired list— 
4 navy lieutenant on retired list on 
effective date of act, June 10, 1922, 
whose retired pay, by reason of 
saving clause in sec. 17 of said act, 
was computed on rates prescribed in 
act, May 13, 1908, is not entitled, 
upon being called to active duty in 
rank (lieutenant commander) to 
which advanced on retired list pur- 
suant to act, June 21, 1930, to pay of 
a lieutenant commander computed 
under 1908 act, but is entitled only 
to pay prescribed for that grade by 


after expiration of enlistment, one-fourth 


additional. 
After twelve months’ service: 


Applicability: 

Army of the United States—logislative 
history of sec. 8 (a), Service Exten- 
sion Act of 1941, shows that Congress 
did not intend to exclude any class 
of enlisted men of Army of the 
United States from participation in 
$10 additional pay authorized therein 


Coast Guard enlistees formerly with 
Lighthouse Service—enlisted men of 
the Coast Guard whose compensa- 
tion as civilian employees of the 
former Lighthouse Service is saved 
to them upon enlistment in the 
Coast Guard are not entitled to the 
$10 additional pay authorized by 
sec. 8 of Service Extension Act of 
1941, for each month of service in 


Insular Force of the Navy—enlisted 
men of the Insular Force of the 
Navy will not be entitled to ad- 
ditional pay by reason of sec. 8 of 
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Additional—Continued. 
After twelve months’ service—Continued. 
Applicability—Continued. 


the Service Extension Act of 1941, 
authorizing $10 additional pay for 
Army enlisted men for each month 
of service in excess of 12, unless and 
until the Sec. of War, pursuant to 
act of May 10, 1926, authorizes 
additional pay for Philippine Scouts 
under the terms and conditions of 
said sec. 8, and then only to the 
extent fixed for men in similar 
grades in the Philippine Scouts___- 
Navy and Marine Corps—enlisted 
men of Regular Navy, Marine 
Corps, and reserve and retired 
components thereof on active duty 
are entitled, by reason of various 
assimilation statutes, to the benefits 
of sec. 8 of the Service Extension 
Act of 1941, which authorizes $10 
additional pay for, inter alia, en- 
listed men of the Regular Army for 
each month of service in excess of 
Philippine Scouts—in view of act of 
May 10, 1926, with respect to the 
pay and allowances of Philippine 
Scouts, it is discretionary with 
Sec. of War to provide for additional 
pay for them under the conditions 
and limitations fixed for enlisted 
personnel of the Regular Army by 
sec. 8 of Service Extension Act of 
1941, authorizing $10 per month 
additional pay for each month of 
service in excess of 12, and the 
Secretary may fix monthly rate of 
such additional pay at any amount 


Change to limited emergency or war— 


provision in sec. 8(b), Service Exten- 
sion Act of 1941 limiting the $10 addi- 
tional pay authorized by sec. 8 (a) of 
said act for Army, etc., enlisted men 
for each month of service in excess of 
12 to the period of the unlimited emer- 
gency declared by the President on 
May 27, 1041, does not require that 
the additional payments authorized 
by section 8 (a) be discontinued in time 
of war occurring during the continu- 
ance of such unlimited emergency . . .. 


Earliest commencement date—since $10 


additional pay authorized by see. 8 of 
Service Extension Act of 1941, ap- 
proved Aug. 18, 1041, to be paid to 
enlisted men of Regular Army is, by 
the terms of the statute, payable for 
each month of military service in 
excess of 12 rendered “after the date 
of enactment” of said statute, the 
statute Is also effective only on and 
after Aug. 19, 1041, with respect to 
personnel of the Regular Navy. ...... 
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Fractional months—the $10 additional 


Page | PAY—Continued. 
Additional—Continued. 
After twelve months’ service—Continued. 
the $10 per month additional pay 


pay authorized by sec. 8 of the Service 
Extension Act of 1941 for each month 
of service in excess of 12 may be pro- 
rated for a fraction of a month’s service_ 
General court-martial prisoners—in the 
case of a general court-martial prisoner 
whose pay is forfeited under the terms 
of his sentence, the $10 additional pay 
authorized by sec. 8 of the Service 
Extension Act of 1941 for each month 
of service in excess of 12 should not be 


Inclusion for aviation pay computation 
purposes—since the $10 additional pay 
authorized by sec. 8 of the Service Ex- 
tension Act of 1941 for each month of 
service in excess of 12 is, by the terms 
of the statute, payable “‘in addition 
to the amounts otherwise payable,” 
it should not be added to the base pay 
for the purpose of computing aviation 


Inclusion for detention after expiration of 
enlistment pay computation pur- 
poses—since the $10 additional pay 
authorized by sec. 8 of the Service 
Extension Act of 1941 for each month 
of service in excess of 12 is, by the terms 
of the statute, payable “in addition 
to the amounts otherwise payable’, 
it should not be added to the base pay 
for the purpose of computing one- 
fourth additional pay under section 
1422, R. 8., for detention after expira- 
tion of enlistment. 

Inclusion for longevity pay computa- 
tion purposes—since the $10 addi- 
tional pay authorized by see. 8 of the 
Service Extension Act of 1941 for each 
month of service in excess of 12 is, by 
the terms of the statute, payable “‘in 
addition to the amounts otherwise 
payable,” it should not be added to 
the base pay for the purpose of com- 


Inclusion in six months’ death gratu- 
ity—in the case of a Regular Army 
enlisted man who dies after effective 
date of the act of Aug. 18, 1941, the 
additional $10 per month which is 
payable under sec. 8 (a) of said act to 
an enlisted man when his total military 
service exceeds twelve months should 
be included in the computation of 
six months’ death gratuity pay author- 
ized by act of Dee. 17, 1919 

Reentry into service of inductee or mem- 
ber of Army Reserve—an enlisted 
man brought into the service under 
Selective Training and Service Act of 
1940 or under provisions of Pub. Res. 
96 of Aug. 27, 1940, will be entitled to 


authorized by sec. 8 of the Service 
Extension Act of 1941 after 12 months 
of active service, notwithstanding 
there has been a break in his service 
and a reentry into the service, the 
total of such active service following 
initial entry under either of those 


Active reserve service prior to Aug. 
27, 1940—in determining whether 
enlisted members of Naval Reserve, 
including Fleet Reservists, are 
entitled to the $10 additional pay 
authorized by sec. 8 of Service Ex- 
tension Act of 1941 for each month 
of service in excess of 12, there may 
not be counted active service as 
reservists prior to Pub. Res. 96 of 


Active v. inactive reserve service— 
enlisted men of Naval or Marine 
Corps Reserve must have had 12 
months of active service, other than 
training duty as reservists, subse- 
quent to Aug. 27, 1940, under statu- 
tory provisions comparable to Pub. 
Res. 96 of Aug. 27, 1940, before they 
are entitled to the $10 additional pay 
authorized by sec. 8 of the Service 
Extension Act of 1941 for each month 
of service in excess of 12 

Prior active reserve service of Regular 
personnel—an enlisted man of the 
Regular Navy may count prior ac- 
tive service in Naval Reserve in 
determining whether he has had 12 
months’ service within the meaning 
of sec. 8 of Service Extension Act of 
1941, authorizing $10 additional pay 
for each month of service in excess of 


Prior Regular Navy service of Regular 
Army enlisted men—in determining 
whether Regular Army enlisted man 
has had 12 months’ service within 
meaning of sec. 8 (a) of Service Ex- 
tension Act of 1941, authorizing $10 
additional pay for each month of 
service in excess of 12, prior service 

_ inthe Navy may not be counted... 

Prior Regular Navy service of retired 
personnel—retired enlisted men of 
Regular Navy are members of Regu- 
lar Navy and when recalled to active 
duty may count their service prior to 
Aug. 19, 1941, in determining date on 
which they are entitled to the $10 
additional pay authorized by sec. 8 
of the Service Extension Act of Aug. 
18, 1941, for each month of service in 
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PAY—Continued. Page | PAY—Continued. 
Additional—Continued. Additional—Continued. 
After twelve months’ service—Continued. After twelve months’ service—Continued. 
Service credits—Continued. Service credits—Continued. 
Prior Regular service of reservists: Regular Army service merged into 


A Regular Army reservist ordered 
into active military service under 
Pub. Res. 96 of Aug. 27, 1940, must 
have 12 months’ active military 
service under authority ofsaid Pub- 
lic Resolution—as distinguished 
from military service which may 
be counted by Regular Army 
enlisted personnel—before he is 
entitled to the $10 per month addi- 
tional pay authorized by sec. 8 (a) 
of Service Extension Act of 1941, 
but it is immaterial whether the 12 
months’ service be rendered before 
or after Aug. 18, 1941, the date of 
approval of the latter act__....... 

In determining whether enlisted 
members of Naval Reserve, in- 
cluding Fleet Reservists, are en- 
titled to the $10 additional pay 
authorized by sec. 8 of Service Ex- 
tension Act of 1941 for each month 
of service in excess of 12, there may 


Army of United States—Con. 
United States, he may continue 
to receive the $10 additional pay 
authorized by sec. 8 of Service 
Extension Act of 1941 for each 
month of service in excess of 12..__ 


Where Regular Army enlisted man 


had not on Dec. 8, 1941—date of 
the declaration of war—acquired 
a right to the $10 per month addi- 
tional pay authorized by sec. 8 
of Service Extension Act of 1941 
by serving 12 months in the Regu- 
lar Army, together with other 
countable service, and after Dec. 
8, 1941, his enlistment was treated 
as one in the Army of the United 
States, he will be entitled to the 
$10 per month additional pay when 
his total service in the Regular 
Army and that in the Army of 
the United States continuous 
therewith equals 12 months 


not be counted enlisted service in Service in prior enlistment: 
the Regular Navy even though in After an enlisted man once has be- 


some cases they may have been 
receiving the additional pay as 
Regular Navy enlisted men prior 
to becoming members of the Re- 
BOR VG ss <a stes Sad -5s Heisedde 
Members of Fleet Reserve must have 
had 12 months of active service 
subsequent to Aug. 27, 1940, under 
statutory provisions comparable 
to Pub. Res. 96 of Aug. 27, 1940— 


come entitled to the $10 additional 
pay authorized by sec. 8 of the 
Service Extension Act of 1941 for 
each month of service in excess of 
12, his right to such pay continues 
during the period specified in the 
statute without regard to whether 
his service during such period is 
performed under more than one 
CRIA asics tite cernieseane 


as distinguished from service in Enlisted man discharged from Regu- 


the Regular Navy prior to their 
transfer to the said Reserve— 
before they are entitled to the $10 
additional pay authorized by sec. 
8 of the Service Extension Act of 
1941 for each month of service in 


Prior service in Lighthouse Service— 
in determining whether former mem- 
bers of Lighthouse Service who were 
enlisted in Coast Guard under sec. 
4(b) of act of Aug. 5, 1939, are en- 
titled to the $10 additional pay 
authorized by sec. 8 of Service Ex- 
tension Act of 1941 for each month of 
service in excess of 12, there may 
not be included prior service in the 


Regular Army service merged into 
Army of United States: 

Where Regular Army enlisted man 
had completed 12 months’ service 
in Regular Army on Dec. 8, 1941— 
date of declaration of war—and 
thereafter his enlistment was 
treated as one in Army of the 


470350™—42——81 


lar Army prior to Dec. 8, 1941— 
date of declaration of war—who 
enlisted in Army of the United 
States subsequent to Dec. 8, 
1941, will be entitled to the addi- 
tional $10 per month pay au- 
thorized by sec. 8 of the Service 
Extension Act of 1941 when his 
total service authorized to be 
counted for this purpose by Regu- 
lar Army enlisted men equals 12 


If enlisted man is discharged from 


Army of the United States after 
having completed more than 12 
months’ Regular Army service, 
or after 12 months’ service in 
Regular Army and service in 
Army of the United States follow- 
ing Dec. 8, 1941—date of declara- 
tion of war—upon reenlistment in 
Army of the United States he will 
be entitled to the $10 per month 
additional pay authorized by sec. 
8 of the Service Extension Act of 


Page 
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PAY—Continued 
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After twelve months’ service—Continued. 
Service credits—-Continued. 
Service in prior enlistment—Con. 

In determining whether enlisted 
man of Regular Navy or Marine 
Corps has had 12 months’ service 
within meaning of sec. 8 of Service 
Extension Act of 1941, authorizing 
$10 additional pay for each month 
of service in excess of 12, there may 
be counted not only service in his 
current enlistment but, also, serv- 
ice in a prior enlistment 


Time absent in nonpay status—time 
absent in a nonpay status may not 
be counted in determining whether 
enlisted men of the Navy, Marine 
Corps, and the reserve components 
thereof on active duty have had 12 
months’ service within the meaning 
of sec. 8 of the Service Extension Act 
of 1941, authorizing $10 additional 
pay for each month of service in 
excess of 12 ateinn 

Aviation duty. See Pay, aviation duty. 

Diving duty. See Pay, diving duty. 

Parachute duty. See Pay, parachute duty. 

Sea or foreign shore duty. See Pay, sea or 
foreign shore duty. 

Submarine duty. See Pay, submarine duty, 

After expiration of enlistment. 

One-fourth additional: 

Aviation pay inclusion—aviation pay is 
a temporary addition to the pay proper 
for special duties—as distinguished 
from a part of the pay proper itself or a 
permanent addition thereto—and is 
not for consideration in computation 
of the one-fourth additional pay accru- 
ing to a Navy enlisted man under au- 
thority of sec. 1422, R. 8., by reason of 
detention in service after expiration of 
his enlistment 

Hawaiian waters—ships on duty in or 
around Hawaii are not at a foreign sta- 
tion or in foreign waters within the 
comtemplation of sec. 1422, R. 8., pro- 
viding for the detention of Navy en- 
listed men beyond expiration of their 
enlistments while in such waters and 
for payment of an additional one- 
fourth of their former pay for such per- 
iod of detention 4 ‘ 

Inclusion of additional pay for over 
twelve months’ service—since the $10 
additional pay authorized by sec. 8 
of the Service Extension Act of 1941 for 
each month of service in excess of 12 is, 
by the terms of the statute, payable 
“in addition to the amounts otherwise 
payable’’, it should not be added to 
the base pay for the purpose of com- 
puting one-fourth additional pay up- 


One-fourth additional—Continued. 

der section 1422, R. 8., for detention 
after expiration of enlistment 

Public need essentiality—under sec. 
1422, R. 8., authorizing a commanding 
officer of 8 naval vessel to hold an en- 
listed man beyond hisenlistment when 
his service is considered essential to the 
public interest, the need for such service 
must be more than a matter o/ desira- 
bility or mere substantial benefit and 
the opinion of such officer must be 
based on facts sufficient to establish 
such need rather than a mere arbitrary 
view 


After twelve months’ service. See Pay, ad- 


ditional, after twelve months’ service, 


Aliens. See Aliens. 
Allowances. See Allowances; also, allowance 


by name, such as, Clothing; Gratuities; 
Subsistence Allowance; Travel Alilow- 
ance; Etc.; For saved pay and allowance 
matters, see Pay, promotions, temporary, 
saved pay and allowances; Pay, saved pay 
and allowance matters. 


Aviation duty: 


Effect of act, Aug. 21, 1941, on Army war- 
rant officer’s pay—sec. 1, act, Aug. 21, 
1941, providing for 50% pay increase for 
Army warrant officers on aviation duty 
under conditions therein specified, 
merely restated provisions of prior laws 
applicable to such officers, and was not 
intended to increase or change their 
sheen: C8: ‘ J 33 

Glider aviators and pilots—-Navy Dept. 
may include glider aviators and pilots 
in qualification of aircraft pilot, and cur- 
tent Naval appropriations may be used 
for additional aviation pay where ap- 
pointment and detail have been made as 
provided by EF. 0. No. 5865 of June 27, 
1932, and where other conditions entit]- 
ing to flight pay have been met___...._- 

Inclusion in one-fourth additional pay for 
detention after expiration of enlistment— 
aviation pay is a temporary addition to 
the pay proper for special duties—as dis- 
tinguished from a part of the pay proper 
itself or a permanent addition thereto— 
and is not for consideration in computa- 
tion of the one-fourth additional pay 
accruing to a Navy enlisted man under 
authority of sec. 1422, R. 8., by reason of 
detention in service after expiration of 
Os CN si Sei... 

Inclusion of additional] pay for over twelve 
months’ service—since the $10 additional 
pay authorized by sec. 8 of the Service 
Extension Act of 1941 for each month of 
service in excess of 12 is, by the terms of 
the statute, payable “in addition to the 
amounts otherwise payable,” it should 
not be added to the base pay for the pur- 
pose of computing aviation pay... ___-_- 
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Provision in Mflitary Appro. Act, 
1941, limiting to $720 per annum in- 
creased pay of “‘nonflying officers’’ 
for making aerial flights, is applicable 
not only to pay of flight surgeons 
and officers from other branches 
while flying in capacity of observers 
but also to pay of officers from any 
Army branch who cannot be classi- 
fied as “flying officers” under statu- 
tory definition of that term while 
undergoing training as aircraft pilots, 
observers, navigators, bombardiers, 
ciently ome apcinrmonn nate eet 8 A IR 

Provision in Military ie Act, 
1942, limiting to $720 per annum the 
increased pay of ‘‘nonflying officers” 
for making aerial flights is applicable 
to warrant officers as well as to com- 
missioned officers...........-...--.- 

Restriction in Marine Corps appro. 
for fiscal year 1942 that funds pro- 
vided therein shall not be available 
for “increased pay for making aerial 
flights by nonflying officers or observ- 
ers at rates in excess of those pre- 
scribed by law for the Army” relates 
to nonflying officers under the laws 
applicable to the Marine Corps and 
not to nonflying officers under laws 
applicable to the Army--_._..- stints 

Student aviators in the Marine Corps 
need not be classed as nonflying 
officers for purposes of the restriction 
in the Marine Corps appro. for fiscal 
year 1942 that the funds provided 
therein shall not be available for 
“increased pay for making aerial 
flights by nonflying officers or ob- 
servers at rates in excess of those 
prescribed by law for the Army.” 
21 Comp. Gen. 17, distinguished 

Status as temporary or permanent addi- 
tion to pay—aviation pay is a temporary 
addition to the pay proper for special 
duties as distinguished from a part of 
the pay proper itself or a permanent 
addition thereto. . 


“Base pay” defined: 


Increase in base pay for sea or foreign shore 
duty authorized by sec. 18, act, Mar. 7, 
1942, for Navy and Coast Guard war- 
rant officers should be computed on 
base pay rate applicable to their length 
of service as established by sec. 10, 
act, June 10, 1922, as amended, while the 
increase authorized for Marine Corps 
warrant officers is limited to a per 
centum of $148 per month, the invari- 
able base pay rate established for such 
officers by sec. 9, act, June 10, 1922, 
regardless of any longevity increases. -_. 


578 


578 
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sec. 13, act, June 10, 1922, for nurses, 
female, of the Navy rather than merely 
the annual rate established for the first 
period of service, are to be considered 
as “‘base’” pay for computing the per 
centum increase in base pay for sea or 
foreign shore duty authorized by sec. 
TBS Gey ees 0p Macc coon. 
Civilian personnel. See Compensation. 
Concurrent with civilian compensation. See 
Compensation, double. 
Desertion—inductionjas a selectee after de- 
sertion from prior enlistment—where an 
inductee under the Selective Training and 

Service Act of 1940 fraudulently concealed 

the fact that he had deserted from the 

Army under a prior enlistment, and, but 

for the fraud, he would not have been in- 

ducted, he is not entitled to pay under his 
fraudulent induction... ..-- 
Diving duty: 

Sea or foreign shore duty inclusion—Navy 
enlisted men generally—under sec. 18, 
act, Mar. 7, 1942, providing that the in- 
crease in base pay authorized thereby for 
sea or foreign shore duty be included in 
computing increases in pay for subma- 
rine duty, Navy enlisted men assigned to 
duty aboard a submarine and also to 
duty of diving are not entitled to the in- 
crease on their additional pay for diving 

Submarine duty pay distinguished—sub- 
marine duty and diving duty are sepa- 
rate and distinct with additional pay 
provided for each, and additional pay for 
diving duty is not necessarily dependent 
upon assignment to duty aboard a sub- 


First four months in initial enlistment: 
Limitation applicability—Reserves called 
to active duty—enrolled in advanced 
grade and called to active duty on same 
day—enlisted member of Coast Guard 

Reserve holding grade above seventh 

when ordered to active duty is entitled 

to pay of his grade without regard to sec. 

12 (a) of Selective Training and Service 

Act of 1940, limiting base pay of enlisted 

men to $21 per month during first four 

months in their first enlistment, even 

though enrolled in higher grade and 

entered on active duty the same day-.-- 
Prior service effect on limitation: 

Army service—enlisted men of the Regu- 
lar Navy and of the Naval Reserve 
may not count prior service in the 
Army in computing their base pay 
under sec, 12 (a) of the Selective 
Training and Service Act of 1940, 
which limits to $21 per month the base 
pay of enlisted men during the first 
four months of their first enlistment. 
Decision effective Jan. 1, 1942.......... 


PAY—Continued. Page | PAY—Continued. Page 
Aviation duty—Continued. “Base pay” defined—Continued. 
Non-fiying officer limitations: The several annual rates of pay, depending 
Scope of limitation: upon length of service, established by 
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PAY—Continued. Page | PAY—Continued. Page 
First four months in initial enlistment—Con. Insular Force of the Navy—Continued. 
Prior service effect on limitation—Con. authorizes additional pay for Philippine 
Coast Guard service—an enlisted man Scouts under the terms and conditions 
of the Regular Navy or of the Naval of said sec. 8, and then only to the extent 
Reserve may count prior service in the fixed for men in similar grades in the 
Coast Guard in computing his base Philippine Scouts 
pay under sec. 12 (a) of the Selective General effect of pay provision of Selective 
Training and Service Act of 1940, Training and Service Act of 1940—the 
which limits to $21 per month the base pay and allowances to which enlisted 
pay of an enlisted man during the men of the Insular Force of the Navy 
first four months of his first enlistment become entitled by reason of the provi- 
Marine Corps service—enlisted men of sion in sec. 12 (a) of the Selective Train- 
the Regular Navy and of the Naval ing and Service Act of 1940, assimilating 
Reserve may not count prior service the pay and allowances of Navy enlisted 
in the Marine Corps or Marine Corps men to those provided for similar grades 
Reserve in computing their base pay in the Army and Marine Corps, may 
under sec. 12 (a) of the Selective not exceed those specifically authorized 
Training and Service Act of 1940, which for men in corresponding grades in the 
limits to $21 per month the base pay of Philippine Scouts... . 
enlisted men during the first four Longevity: 
months of their first enlistment. De- See, also, related heading: Pay, period. 
cision effective Jan. 1, 1942__ Sind Inclusion for sea or foreign shore duty 
National Guard service—enlisted men of computation. See Pay, sea or foreign 
the Regular Navy and of the Naval shore duty, longevity pay inclusion. 
Reserve may not count prior service in Inclusion of additional pay for over 
the National Guard in computing twelve months’ service—since the $10 
their base pay under sec, 12 (a) of the additional pay authorized by sec. 8 of the 
Selective Training and Service Act of Service Extension Act of 1941 for each 
1940, which limits to $21 per month month of service in excess of 12 is, by the 
the base pay of enlisted men during terms of the statute, payable “in addi- 
the first four months of their first en- tion to the amounts otherwise payable’, 
listment. Decision effective, as to it should not be added to the base pay 
Naval Reservists, Jan. 1, 1942... ___- 5§ for the purpose of computing longevity 
Navy service—base pay of an Army en- pay.. ; 
listed man whose only prior service is Service credits: 


enlisted service in the Navy is 
limited by sec. 12 (a) of Selective 
Training and Service Act of 1940 to $21 
per month during first four months of 
his Army enlistment 

Foreign shore duty. See Pay, sea or foreign 
shore duty. 

Grades—Selective Training and Service Act 
effect on pay of chief petty officers—the 
monthly base pay of $126 established by 
sec. 12 (a), Selective Training and Service 
Act of Sept. 16, 1940, for enlisted men of 
first grade is not applicable to chief petty 
officers of the Navy under acting appoint- 
ment, and, therefore, the computation of 
their active duty pay, or their retainer or 
retired pay under act of Aug. 21, 1941, 
should continue to be on basis of the base 
pay of $99 per mo. specifically established 
for such officers by sec. 10 of the act of June 


Insular Force of the Navy: 

Additional pay after twelve months’ serv- 
ice—enlisted men of the Insular Force 
of the Navy will not be entitled to ad- 
ditional pay by reason of sec. 8 of the 
Service Extension Act of 1941, author- 
izing $10 additional pay for Army en- 
listed men for each month of service in 
excess of 12, unless and until the Sec. of 
War, pursuant to act of May 10, 1926, 


Active duty pay of retired personnel. 
See Pay, active duty, retired personnel, 
longevity credits. 

Army and Marine Corps personnel gen- 
erally—while under sec. 9 of act, June 
10, 1922, Army and Marine Corps en- 
listed men could count prior service in 
the Navy, Coast Guard, etc., for lon- 
gevity pay purposes, sec. 12 (a) of Se- 
lective Training and Service Act of 
1940 now limits service which may be 
counted for that purpose to prior serv- 
ice in the Army or Marine Corps 


Military services generally—history and 


Navy service—prior enlistment in Navy 
may no longer be included in comput- 
ing the longevity pay of Army en- 
listed men because of limitations in 
sec. 12 (a) of Selective Training and 
Service Act of 1940. 

Reserve service—naval aviator of Naval 
Reserve appointed a It. comdr. in line 
of Regular Navy under act, Aug. 27, 
1940, and who at time of appointment 
had nine years’ active commissioned 
service under another Federal appoint- 
ment, and fifteen years’ service for 
longevity purposes as outlined in sec. 
3, act, June 10, 1922, as amended, is 
entitled, if his first appointment in 
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PAY—Continued. Page | PAY—Continued. Page 
Longevit y—C ontinued. Parachute duty—Continued. 


Service credits—Continued. 

Regular Navy was in a grade above 
ensign, to pay of fourth pay period 
increased by 25 per centum for over 
15 years’ service.................... 

Retired pay. See Pay, retired, longevity 
credits. 

Parachute duty: 

Certification requirements—act, June 3, 
1941, authorizing additional pay for para- 
chute duty, contemplates issuance of 
definition of ‘parachute duty”, by head 
of dept. concerned to guide commanding 
officers and to aid in uniform application 
of statute, and, after issuance of such 
definition, commanding officers should 
be required to certify that during entire 
period for which additional payment is 
proposed payee was on parachute duty 
as so defined ...________...___-- 

Definition issuance necessity—act, J une e 3, 
1941, authorizing additional pay for para- 
chute duty, contemplates issuance of 
definition of “parachute duty’, by head 
of dept. concerned to guide commanding 
officers and to aid in uniform application 
of statute, and, after issuance of such 
definition, commanding officers should 
be required to certify that during entire 
period for which additional payment is 
proposed payee was on parachute duty 


Jurisdiction to designate what consti- 
tutes—since act, June 3, 1941, providing 
additional pay for parachute duty, r¢- 
quires head of dept. to designate duty 
which shall constitute parachute duty, 
proposed regulation which leaves such 
designation to commanding officers con- 
stitutes unauthorized delegation of au- 
thority and is not compliance with 


Navy enlisted men on duty with Marine 
Corps troops—if regulations to be 
issued by Sec. of Navy under act, 
June 3, 1941, authorizing additional pay 
for parachute duty, shall provide for 
granting rating of parachutist to Navy 
enlisted men on duty with Marine 
Corps parachute troops, their right to 
pay under that rating will not be ques- 
tioned if other requirements of statute 

» SR Bie cas nanente a 

Parachute matériel school students—under 
act, June 3, 1941, providing for additional 
pay for parachute duty, parachute 
matériel school student whose course 
of instruction includes parachute jump- 
ing may be considered as undergoing 
training for rating of parachutist and, 
therefore, entitled to additional pay, if 
regulations to be issued by head of dept. 
provide for giving such rating upon suc- 
cessful completion of training at such 


Statutory conditions precedent generally— 
statutory conditions precedent to pay- 
ment of additional parachute-duty pay 
provided by act, June 3, 1941,enumerated 

85 Pay rolls. See Pay Rolls. 
Period: 

As affected by rank at time of appoint- 
ment, etc.—naval aviator of Naval 
Reserve appointed a It. comdr. in line 
of Regular Navy under act, Aug. 27, 
1940, and who at time of appointment 
had nine years’ active commissioned 
service under another Federal apyx int- 
ment, and fifteen years’ service for 
longevity purposes as outlined in sec. 3, 
act, June 10, 1922, as amended, is en- 
titled, if his first appointment in Regular 
Navy was in a grade above ensign, to 
pay of fourth pay period increased by 
25 per centum for over 15 years’ service 

Service credits after retirement—Navy 
chief warrant officers—active duty after 
retirement may not be counted in de- 
termining the period pay of a retired 
Navy chief warrant officer. 10 Comp. 
Gen. 386, modified ____- 

Staff Corps and line officers equalization: 
General scope—provision in sec. 1, par. 5, 

of act, June 10, 1922, authorizing pay of 
fourth pay period to It. comdrs. and 
Its. of Staff Corps of Navy whose total 
commissioned service equals that of 
It. comdrs. of line of Navy drawing pay 
of that period does not apply where 
appointments are made to line of Navy 
under special acts, for special purposes, 
and with authority to count for pay 
purposes services which are not au- 
thorized to be counted by officers of 
the Navy generally. - 
History and purpose 
Naval Reserve appointments in Regular 
Navy—Lt. of Staff Corps of Navy is 
not entitled to pay of fourth pay period 
on basis that his total commissioned 
service equals that of a naval aviator 
of Naval‘ Reserve appointed a It. 
comdr. in line of Regular Navy under 
act, Aug. 27, 1940, and who is entitled 
to pay of fourth period by reason of 
having been first appointed in Regular 
Navy in a grade above ensign. _. 
43| Philippine Scouts—additional pay after 
twelve months’ service—in view of act of 
May 10, 1926, with respect to the pay and 
allowances of Philippine Scouts, it is dis- 
cretionary with Sec. of War to provide for 
additional pay for them under the condi- 
tions and limitations fixed for enlisted per- 
sonnel of Regular Army by sec. 8 of Service 

Extension Act of 1941, authorizing $10 per 

mo, additional pay for each month of serv- 

ice in excess of 12, and the Secretary may 
fix monthly rate of such additional pay at 
any amount not exceeding $10. ......... ‘ 


365 
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PAY—Continued. 
Prior to acceptance of commission and receipt 


Page | PAY—Continued. 
Promotions—C ontinued. 


of travel orders—where individual to whom 
commission in Naval Reserve had been 
issued commenced travel to first duty sta- 
tion prior to formal acceptance of the com- 
mission and prior to receipt of travel orders, 
which were in existence and of which he 
had been informally advised when he com- 
menced the travel, such commencement 
of travel constitutes an acceptance of the 
commission by conduct so as to entitle him, 
upon execution of oath of office, to mileage 
to first duty station and to pay and allow- 
ances from date it was necessary to com- 
mence travel in order to report for duty on 
date specified in his orders. 

Promotions: 

After announcement of retirement but 
before actual retirement—pay during in- 
terval preceding retirement—where vol- 
untary retirement of Army warrant 
officer was announced after he had com- 
pleted 5 years’ more service than the 30 
years required by sec. 1243, R. S., and 
effective date of his retirement was fixed 
in accordance with the uniform retire- 
ment date act of April 23, 1930, as the last 
day of the month in which the announce- 
ment was made, a promotion between the 
announcement date and retirement date 
to grade of chief warrant officer created by 
act of Aug. 21, 1941, is ineffective to confer 
upon him either active duty or retired 
pay computed on the new grade 

Onretirement—eflect on subsequent active- 
duty pay. See Pay, active duty, retired 
personnel, advancement in rank upon 
retirement. 

Retired personne]: 

During active duty: 

Act of July 1, 1918, authorizing pro- 
motion of retired Navy and Marine 
Corps enlisted men after recall to 
active duty, and, when relieved of 
active service, the retention on the 
retired list of the rank, service, etc., 
held by them at the time of such 
relief, is applicable to enlisted men of 
the Regular Navy and Marine Cor ps 
retired under acts of Mar. 3, 1899, and 
Mar. 2, 1907, and not to transferred 
Fleet Naval reservists on the retired 


Rank not authorized by statute— 
captain on active listin Army Medi- 
cal Administrative Corps is not, 
upon retirement, divested of his 
status as an officer in such Corps, 
and, even though after recall to 
active duty and assignment to Med. 
Dept. he was temporarily appointed 
a major in the Army of the U.8., he 
is entitled only to the maximum pay, 
that of a captain, provided in sec. 10 
of the National Defense Act, as 
amended, for officers in the Medical 


‘Temporary: 
Saved pay and allowances: 

Changes in allowance and duty status: 
Whenever pay and allowances of 
permanent grades occupied by 
Marine Corps personnel immedi- 
ately prior to temporary appoint- 
ment under act, July 24, 1941, 
would, by reason of changes in 
status with respect to assignment 
of quarters or payment of money 
allowance therefor, subsistence 
allowance, and type of duty as- 
signed, have exceeded the pay 
and allowances of the temporary 
grades, the appointees should be 
permitted to shift to the pay and 
allowances of the permanent grades 
in order to draw the higher total 
compensation under the saving 
provisions of sec. 7(a) of said act _- 
Where Marine Corps enlisted men 
temporarily appointed warrant 
officer under act, July 24, 1941, 
was receiving saved pay and allow- 
ances of his permanent grade under 
said act, but, by reason of a de- 
crease in quarters and subsistence 
allowances which resulted from 
his transfer to another station, the 
pay and allowances which would 
have been payable in his perma- 
nent grade became less than those 
for his temporary grade, he is re- 
quired by sec. 7(a) of the said act 
to be paid the higher pay and 
allowances of his temporary grade 


Where pay and allowances of per- 
manent grade of Marine Corps 
commissioned warrant officer tem- 
porarily appointed first lieutenant 
under act, July 24, 1941, would 
have been the same as those of the 
temporary grade, but, due to 
assignment of quarters, the pay 
and allowances of his temporary 
grade are less than those to which 
he would have been entitled had 
he been assigned quarters in his 
permanent grade, the appointee 
should, in accordance with saving 
provisions of sec. 7(a) of said act, 
receive the higher pay and allow- 
ances of the permanent grade 


Effect of subsequent temporary pro- 
motions—where Navy enlisted man 
is temporarily promoted under act 
of July 24, 1941, to a warrant or com- 
missioned grade and subsequently 
receives a second such temporary 
promotion, the savings clause in sec. 
7(a) of the act saves to him only the 
pay and allowances which would 
have accrued to him in the perma- 
nent status in the Regular Navy 
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PAY—Continued. Page | PAY—Continued. Page 
Promotions—Continued. Regular Army Reserve “‘enlistment allow- 
Temporary—Continued. ance.”’ See Gratuities, enlistment allow- 
Saved pay and allowances—Continued. ance. 
occupied at the time of the first Retainer: 
temporary promotion, and not the Naval Reserve: 
pay and allowances which might Effect of pay adjustment act of 1941: 


have accrued in the temporary rank 
held under the first promotion____-. 
General rule requiring use of allowance 
values in computations—under sec. 
7, act, July 24, 1941, providing that 
Navy, Coast Guard and Marine 
Corps personnel temporarily pro- 
moted shall suffer no reduction in 
pay and allowances, money allow- 
ances for quarters and subsistence 
applicable to appointees’ permanent 
and temporary grades under similar 
conditions should be used for compar- 
ison purposes in determining which 
grade carries higher total pay and 
allowances. Decisions give several 


examples applying above rule._ 1012, 1015 


Pay and allowances the same under 
temporary and permanent status— 
where total pay and allowances of 
permanent grade of Marine Corps 
commissioned warrant officer tem- 
porarily appointed to first lieutenant 
under act, July 24, 1941, are the same 
as that of the temporary grade, 
appointee should be paid under his 
temporary commission as required 
by sec. 7(a) of the said act_.......-- 

Stations where money allowance 
would have continued in permanent 
status—Marine Corps enlisted man 
temporarily appointed warrant offi- 
cer under act, July 24, 1941, is en- 
titled, in accordance with saving 
provisions in see. 7(a), to the money 
allowance for quarters and subsist- 
ence applicable to his permanent 
grade, so long as he remains at a duty 
station which would have entitled 
him in his permanent status to such 
allowances, and so long as pay and 
allowances of his permanent grade 


Advancement in rating after transfer 
to Reserve—where, prior to July 1, 
1922, a Navy enlisted man was trans- 
ferred to Fleet Naval Reserve under 
act of Aug. 29, 1916, as a petty officer, 
first class, and by reason of advance- 
ment thereafter, while on active duty 
during World War, his retainer pay 
was computed on pay of a chief petty 
officer under decisions of the former 
Comptroller of the Treasury, which 
latter pay was saved to him under 
sec. 3, act of May 31, 1924, the only 
adjustment of his retainer or retired 
pay under the act of Aug. 21, 1941, 
would be for computation on the 
rating of petty officer, first class 

Application of $21 rate of pay—applica- 
tion of the $21 per mo. base rate of 
pay established by sec. 12 (a), Selec- 
tive Training and Service Act of 
1940, for enlisted men of the 7th 
grade during first 4 months’ service 
(or as otherwise restricted) in the 
computation of pay of transferred or 
retired Fleet reservists under act of 
Aug. 21, 1941, is exceedingly remote.. 

On pay of acting chief petty officers— 
the monthly base pay of $126 estab- 
lished by sec. 12 (a), Selective Train- 
ing and Service Act of Sept. 16, 1940, 
for enlisted men of first grade is not 
applicable to chief petty officers of 
the Navy under acting appointment, 
and, therefore, the computation of 
their active duty pay, or their 
retainer or retired pay under act of 
Aug. 21, 1941, should continue to be 
on the basis of the base pay of $90 
per mo. specifically established for 
such officers by sec. 10 of the act of 
GE EE oo ok cctaccckccéencs a 


exceed those of his temporary grade. 1015 Retired: 
Stations where quarters would have Disability retirement: 


been furnished in permanent 
status—where Coast Guard enlisted 
man without dependents is tempo- 
rarily appointed ensign under act, 
July 24, 1941—sec. 7 of which saves to 
such appointees pay and allowances 
of enlisted grade if higher than those 
of temporary grade—and is stationed 
ashore at a place where in permanent 
status he would have been quar- 
tered, quarters allowance payable to 
an enlisted man should not be in- 
cluded in computing pay and allow- 
ances of permanent grade for puposae 
of comparing same with pay and 
allowances of temporary grade 


Inclusion of pay as specialist — under 


sec, 3, act of June 30, 1941, requiring 
retired pay of Army enlisted men 
retired under sec. 2 of said act for 
disability after 20 years’ service to be 
computed on basis of the average pay 
received for 6 months prior to retire- 
ment, there should be included in 
determining such average pay any 
pay received as a specialist during 
said 6month period even though a 
specialist’s rating be not held at the 


Non-pay status during 6 months on 


which retirement pay is based—under 
sec. 3, act of June 30, 1941, requiring 
retired pay of Army enlisted men 
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Retired—Continued. 
Disability retirement—Continued. 


retired under sec. 2 of said act for 
disability after 20 years’ service to be 
computed on basis of the average pay 
received for 6 months prior to retire- 
ment, the retired pay of an enlisted 
man who has had a4 break in service 
during the 6 months immediately 
preceding retirement and who was 
able-bodied on his last enlistment 
should be computed on the basis of 
the average pay for his last 6 months 
of actual service, and not the 6 calen- 
dar months immediately prior to re- 


Effect of Fleet Reserve pay adjustment 
act of 1941: 

Advancement in rating after transfer to 
Reserve—where, prior to July 1, 1922, 
a Navy enlisted man was transferred 
to Fleet Naval Reserve under act of 
Aug. 29, 1916, as a petty officer, first 
class, and by reason of advancement 
thereafter, while on active duty during 
World War, his retainer pay was 
computed on pay of a chief petty officer 
under decisions of the former Comp- 
troller of the Treasury, which latter 
Pay was saved to him under sec. 3, 
act of May 31, 1924, the only adjust- 
ment of his retainer or retired pay 
under the act of Aug. 21, 1941, would be 
for computation on the rating of petty 


Application of $21 rate of pay—applica- 
tion of the $21 per mo. base rate of pay 
established by sec. 12 (a), Selective 
Training and Service Act of 1940, for 
enlisted men of the 7th grade during 
first 4 months’ service (or as otherwise 
restricted) in the computation of pay 
of transferred or retired Fleet reservists 
under act of Aug. 21, 1941, is exceed- 


On pay of acting chief petty officers— 
the monthly base pay of $126 estab- 
lished by sec. 12 (a), Selective Training 
and Service Act of Sept. 16, 1940, for 
enlisted men of first grade is not appli- 
cable to chief petty officers of the Navy 
under acting appointment, and, there- 
fore, the computation of their active 
duty pay, or their retainer or retired 
pay under act of Aug. 21, 1941, should 
continue to be on basis of the base pay 
of $99 per mo. specifically established 


for such officers by sec. 10 of the act of 


Limitations—concurrent civilian compen- 
sation. See, Compensation, double, re- 
tired personnel, concurrent retired and 

civilian service pay; Officers and Em- 

ployees, holding two positions. 
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Active duty after retirement: 

Act of July 1, 1918, authorizing pro- 
motion of retired Navy and Marine 
Corps enlisted men after recall to 
active duty, and, when relieved of 
active service, the retention on the 
retired list of the rank, service, etc., 
held by them at the time of such re- 
lief, is applicable to enlisted men of 
the Regular Navy and Marine 
Corps retired under acts of Mar. 3, 
1899, and Mar. 2, 1907, and not to 
transferred Fleet Naval reservists 
on the retired list. a. SS 

Percentage rate of active-duty pay to 
be used in computing retired pay of 
officer retired under act, June 30, 
1922, is fixed at time of retirement by 
length of commissioned service to his 
credit at that time, and, although 
act, June 25, 1941, authorizes count- 
ing of active duty after retirement 
in computing time by which appli- 
cable percentage rate is to be multi- 
plied, active duty after retirement 
May not be counted in determining 
the percentage rate . _- 

Fractional years—in computing length of 
service by which applicable percentage 
rate is to be multiplied to determine 
retired pay of officer under act of June 

25, 1941, fractional year’s commission- 

ed service prior to retirement may be 

added to fractional year’s commission- 
ed service subsequent to retirement, 
and if this results in fractional year’s 
service of six months or more, such 
fraction is to be considered as full year - 


Naval Reserve rights generally: 


Aviation cadets—Naval Reserve avia- 
tion cadets are entitled to the pensions, 
compensation, retirement pay, hos- 
pital benefits and death gratuities pro- 
vided by sec. 4 of act of August 27, 
1940, as amended, to extent that such 
benefits are matters within jurisdic- 
tiom.of thie effies.... 2.- .nsiceesusse---- 

Disability prior to completion of 31 days’ 
active service—members of Naval Re- 
serve whose orders to active duty are 
for periods of indefinite duration dur- 
ing existing national emergency, and 
do not otherwise indicate that ordered 
duty is for less than 31 days, are within 
provisions of sec. 4 of act of Aug. 27, 
1940, as amended, granting pensions, 
compensation, retirement pay, and 
hospital and death gratuity benefits to 
members of Naval Reserve ordered to 
extended active duty in excess of 30 
days, even though they are disabled or 
die prior to completion of 31 days’ 








301 


301 


121 


INDEX DIGEST 1263 


PAY—Continued. 
Retired—Continued. 


Page | PAY—Continued. 
Retired—Continued. 


Naval Reserve rights generally—Con. 

Honorary retired list Reserve officers— 
officers and enlisted men on honorary 
retired list of Naval Reserve, estab- 
lished by sec. 309, Naval Reserve Act 
of 1938, who have been or may be 
ordered to active duty for extended 
service in excess of 30 days are entitled 
to pensions, compensation, retirement 
pay and hospital benefits provided in 
act of Aug. 27, 1940, to extent that such 
benefits are matters within juris:lic- 
ne 

Merchant Marine cadets—Merchant 
Marine Reserve cadets are entitled to 
the pensions, compensation, retire- 
ment pay, hospital benefits and death 
gratuities provided by sec. 4 of act of 
Aug. 27, 1940, as amended, to extent 
that such benefits are matters within 
jurisdiction of this office 

Midshipmen—Naval Reserve midship- 
men are entitled to the pensions, com- 
pensation, retirement pay, hospital 
benefits and death gratuities provided 
by sec. 4 of act of Aug. 27, 1940, as 
amended, to extent that such benefits 
are matters within jurisdiction of this 


Promotion after announcement of retire- 
ment but before actual retirement— 
where voluntary retirement of Army 
warrant officer was announced after he 
had completed 5 years’ more service 
than the 30 years required by sec. 1243, 
R. 8., and effective date of his retirement 
was fixed in accordance with the uni- 
form retirement date act of April 23, 
1930, as the last day of the month in 
which the announcement was made, 
a promotion between the announcement 
date and retirement date to grade of 
chief warrant officer created by act of 
Aug. 21, 1941, is ineffective to confer 
upon him either active duty or retired 
pay computed on the new grade 

Retired pay based on grade from which 
promoted on retirement—effect of sub- 
sequent statutory increases—Navy of- 
ficer promoted to captain and retired on 
June 1, 1939, under sec. 12 (f), act, June 
23, 1938, with retired pay of grade from 
which promoted is not entitled, by 
reason of act of Oct. 14, 1940, authorizing 
retired pay of officers retired under said 
sec. 12 (f) to be computed on the basis of 
grade to which promoted, to the retired 
pay of the higher grade either before or 
after date of later act, even though he 
performed active duty before and after 


Warrant officer’s new pay rate establish- 
ment—a retired warrant officer, as- 
sistant engineer, Army Mine Planter 


Service, the designation of whose grade 
on retired list was changed by act of 
Aug. 21, 1941, to warrant officer, junior 
grade, is entitled from and after effective 
date of said act to retired pay computed 
on basis of increased pay of such new 


Saved pay and allowance matters: 


In general—saved pay as not affecting al- 
lowances—issuance of certificate of credit- 
able record—Marine Corps commis- 
sioned warrant officer with less than 3 
years’ commissioned service who was 
retired prior to date of act, Feb. 16, 1929, 
amending act, June 10, 1922, with re- 
spect to period pay of commissioned 
warrant officers as affected by certificates 
of creditable record, and who, upon being 
called to active duty in December 1941, 
was issued a certificate of creditable 
record covering his service as of time of 
retirement, is entitled under act, Feb. 
16, 1929, while on active duty and while 
receiving saved pay of a warrant officer to 
subsistence and rental allowances of 
second period based on such certificate, 
16 C. G. 507 and 21 id. 181, distinguished. 

Temporary promotions. See Pay, promo- 
tions, temporary, saved pay and allowances. 


Sea or foreign shore duty: 


Aircraft operating from continental U. 8.: 
Personnel of Army air forces who per- 
form reconnaissance or patrol flights 
beyond continental U. 8. from their 
bases in U. 8. are not on foreign duty 
within meaning of sec. 18, act, Mar. 7, 
1942, authorizing additional pay to 
members of military forces while on 
foreign duty, whether or not periods of 
such flights extend for more than one 


Provision in annual Naval appropriation 
acts to effect that Navy enlisted men 
appointed midshipmen must have had 
six months’ service aboard a Navy 
vessel “‘or equivalent service with fleet 
aircraft’ has no bearing on question of 
whether Navy personnel attached to 
land-based aircraft assigned to forces 
afloat are entitled to increased pay au- 
thorized by sec. 18, act, Mar. 7, 1942, 
for ‘‘sea duty” 

Service performed by Navy officers in 
aircraft (heavier-than-air) organiza- 
tions operating from shore stations in 
continental U. 8. is not service for 
which an increase in pay as for “sea 
duty” is authorized by sec. 18, act, 
Mar. 7, 1942, even though the organi- 
zations are “assigned to forces afloat’ - 

Air mechanics base pay determination— 
base pay of Army enlisted men of fourth, 
fifth, sixth and seventh grades rated as 
air mechanics, first class, or air mechan- 
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Sea or foreign shore duty—Continued. 
ies, second class, is fixed by sec. 2, act, 
July 2, 1926, at rates prescribed for en- 
listed men of second and third grades, 
respectively, and their per centum in- 
crease in base pay for foreign duty au- 
thorized by sec. 18, act, Mar. 7, 1942, 
should be computed upon base pay of 
such grades rather than grades in 
which they were serving when rated___- 

Dirigible personnel—act, May 11, 1928, 
authorizing service performed by Navy 
officers assigned to airships (dirigibles) 
to be considered as equivalent to sea 
duty may not be extended beyond its 
specific terms to include service of Navy 
enlisted men assigned to similar duty, 
and, therefore, service performed by such 
enlisted men is not service for which 
an increase in pay as for “sea duty”’ is 
authorized by sec. 18, act, Mar. 7, 1942. 

Diving duty pay inclusion—Navy enlisted 
men generally—under sec. 18, act, Mar. 
7, 1942, providing that the increase in 
base pay authorized thereby for sea or 
foreign shore duty be included in com- 
puting increases in pay for submarine 
duty, Navy enlisted men assigned to 
duty aboard a submarine and also to 
duty of diving are not entitled to the 
increase on their additional pay for 


Effective date—orders to sea or foreign 
shore duty—per centum increase in 
pay authorized by sec. 18, act, Mar. 7, 
1942, for military and naval personnel 
for sea duty is payable from date of 
reporting aboard the vessel to which 
assigned and that for foreign shore duty 
is payable from date of departure from 
eee aie ect ol a iicere i 

Eligibility of Public Health Service per- 
sonnel assigned to Coast Guard—under 
Exec. Order 8988, commissioned officers 
of Public Health Service detailed on 
Coast Guard vessels are part of U. 8. 
naval forces, and while so detailed are 
entitled to increased pay authorized 
for sea duty by sec. 18, act, Mar, 7, 1942, 
under similar conditions of service and 
subject to same limitations as apply to 
medical officers of Army and commis- 
sioned officers of naval forces___.......- 

Fitting out, conversion and fitting out, of 
vessels—when a person on sea duty is 
ordered to temporary additional duty 
in connection with the fitting out, con- 
version and fitting out of a vessel and 
the conditions of ‘‘service while on sea 
duty” continue during the period of 
additional temporary duty, the sea 
duty status is not affected for increased 
pay purposes under sec. 18, act, Mar. 7, 
1942, authorizing increase in pay for 
military and naval personnel on sea or 

foreign shore duty. -.............-..-.-- 
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Sea or foreign shore duty—Continued. 


Gun crews aboard Army transports and 
Maritime Commission vessels —if, with 
respect to Army personnel on duty as 
gun crews aboard Army transports or 
vessels of Maritime Commission, condi- 
tions of service at sea, as defined in sec. 
1571, R. 8., as amended, exist, such per- 
sonnel would be entitled to additional 
pay for sea duty authorized by sec. 18, 
act, Mar. 7, 1942, so long as they are not 
detached from that duty and avail them- 
selves of the mess facilities and quarters 

_ aboard the vessels 

Longevity pay inclusion: 

Nurses generally—the several annual 
rates of pay, depending upon length of 
service, established by sec. 13, act, June 
10, 1922, for nurses, female, of the Navy, 
rather than merely the annual rate 
established for the first period of serv- 
ice, are to be considered as “base” pay 
for computing the per centum increase 
in base pay for sea or foreign shore duty 
authorized by sec. 18, act, Mar. 7, 1942 

Warrant officers generally —increase in 
base pay for sea or foreign shore duty 
authorized by sec. 18, act, Mar. 7, 
1942, for Navy and Coast Guard war- 
rant officers should be computed on 
base pay rate applicable to their length 
of service as established by sec. 10, act, 
June 10, 1922, as amended, while the 
increase authorized for Marine Corps 
warrant officers is limited to a per 
centum of $148 per month, the invari- 
able base pay rate established for such 
officers by sec. 9, act, June 10, 1922, 
regardless of any longevity increases 

Midshipmen of Naval Reserve generally — 
while midshipmen may be considered 
Navy officers for certain purposes, they 
are ‘neither commissioned officers nor 
enlisted men, so that midshipmen of 
Naval Reserve, whose active duty pay is 
assimilated to the pay of midshipmen of 
Regular Navy by sec. 7, Naval Reserve 
Act of 1938, are not entitled while on sea 
duty to increase authorized by sec. 18, 
act, Mar. 7, 1942, to be paid to enlisted 
men, commissioned officers, etc., of the 
Navy on sea duty ae 

Navy insular force enlisted men gener- 
ally —pay of enlisted men of insular force 
of Navy, which is fixed by sec. 10, act, 
June 10, 1922, at one-half pay rates pre- 
scribed for Navy enlisted men in cor- 
responding grades, should include per 
centum increase authorized for Navy 
enlisted men by sec. 18, act, Mar. 7, 1942, 
for any periods of sea or foreign shore 
Silos a beeednedabinderh cannon oe 

Saving clause effect—a retired Navy office 
on active duty receiving, by reason of 
saving clause in sec. 17, act, June 10, 1922, 

pay of his grade computed under act, 
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Sea or foreign shore duty—Continued. 


May 13, 1908, is not entitled to 10 percent 
increase in pay for foreign service au- 
thorized by 1908 act, in view of sec. 15 of 
1922 act abolishing increase for foreign 


nel—sec. 18, act, Mar. 7, 1942, authoriz- 
ing additional pay for sea duty, is, under 
its specific terms, applicable to military 
as well as naval forces of U. S., and while 
definition of “sea service’ contained in 
sec, 1571, R. &., as amended, applies to 
Navy personnel, if conditions of service 
at sea, as defined in the statute and in- 
terpreted by the accounting officers and 
courts, exist with respect to Army per- 
sonnel, they would be entitled to addi- 
tional pay for sea duty.._............... 
Temporary duty in U. 8. additional to 
foreign shore duty—Navy personne] on 
foreign service, as distinguished from sea 
duty, ordered to temporary additional 
duty in U. 8., are not entitled, after ar- 
rival in U. S. to date of departure there- 
from, to increase in pay authorized by 
sec. 18, act, Mar 7, 1942, for any period 
of service while on duty “in any place 
beyond the continental limits of the 
United States orin Alaska. __. 
Temporary duty in U. 8. additional to sea 
duty—where facts in particular case 
establish that temporary additional duty 
ashore in U. 8. to which a Navy officer 
or enlisted man in a sea-duty status is 
ordered is merely ancillary to paramount 
sea duty, the officer or man should be 
credited during the temporary duty 
period with the pay increase for sea duty 
authorized by sec. 18, act, Mar. 7, 1942, 
but where the facts establish that 
such is not the case, credit for the 
increase should be discontinued from 
the date of detachment from sea duty 
and should be resumed upon return 
to the ship from which detached. 
Temporary sea or foreign shore duty: 
Foreign service pay is not payable to 
Army personnel for duty in foreign 
country where such duty is of tempo- 
rary character and incident to another 
assignment. See 23 0. D. 82...._...-- 
Per centum increase in pay authorized 
by sec. 18, act, Mar. 7, 1942, for mili- 
tary and naval personne! is payable for 
temporary sea or foreign shore duty-.- 
10 percent v. 20 percent increase: 
Commissioned warrant officers receiving 
saved pay as warrant officers—under 
sec. 18, act, Mar. 7, 1942, providing for 
a 20 percent increase in base pay of 
warrant officers, and 10 percent in- 
crease for commissioned officers, for 
sea or foreign shore duty, the increase 
for commissioned warrant officers who 
receive saved pay of their former war- 


10 percent v. 20 percent increase—Con. 
rant officer grade pursuant to sec. 1, 
act, June 10, 1922, should be computed 
on basis of 20 percent applicable to war- 


Enlisted men or warrant officers tempo- 
rarily promoted and receiving saved 
pay—under sec. 18, act, Mar. 7, 1942, 
providing for a 20 percent increase in 
base pay of enlisted men and warrant 
officers, and for a 10 percent increase 
for commissioned officers, for sea or 
foreign shore duty, the increase for 
Navy enlisted men and warrant officers 
who are temporarily promoted under 
authority of act, July 24, 1941, to 
warrant or commissioned grades, and 
who, by reason of sec. 7(a) thereof, re- 
ceive the saved pay and allowances of 
their permanent enlisted or warrant 
grades, should be computed on 20 
percent of base pay of such permanent 


Termination date—vessel duty in general— 
since Army personnel assigned to duty 
aboard vessels of Army, Navy, and 
Maritime Commission are entitled to 
additional pay authorized by sec. 18, 
act, Mar. 7, 1942, for such personnel while 
on sea duty, if they meet conditions of 
service at sea, period during which they 
are so entitled is governed by principles 
set forth in 24 C. D. 753 

Travel beyond U. 8. as distinguished from 
duty thereat—mere travel beyond con- 
tinental U. 8. without assignment to 
duty thereat does not constitute foreign 
service (see 11 C. G. 688) within meaning 
of sec. 18, act, Mar. 7, 1942, authorizing 
additional pay to Army and Navy per- 
sonnel for foreign duty. ................- 

Travel beyond U. 8. under detail to 
Coast Guard vessel—commissioned of- 
ficer of Public Health Service detailed 
to Coast Guard and ordered to proceed 
to Puerto Rico for duty aboard Coast 
Guard vessel is entitled to increased 
pay authorized for commissioned officers 
for sea and foreign shore duty by sec. 18, 
act, Mar. 7, 1942, only from date of 
reporting on board assigned vessel to 
date of detachment therefrom .- 

Vessels operating within U. 8. harbors, 
between ports, etc.—Army personnel 
assigned to duty aboard Army or Navy 
vessels—as distinguished from being or- 
dered thereon for travel incident to 
foreign duty—are not, while the vessels 
are on voyages from a port within 
U. 8. to another port either within or 
without U. 8., or are operating within 
harbors, on foreign duty within meaning 
of sec. 18, act, Mar. 7, 1942, authorizing 
additional pay to such personnel while 
on sea or foreign duty, but if the condi- 
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Sea or foreign shore duty—Continued. 
tions of service at sea, as defined in 
sec. 1571, R. 8., as amended, exist, they 
would be entitled to additional pay as 
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Sickness—Continued. 
discharge and to travel allowance as pro- 
vided by act of Sept. 22, 1922 
Submarine duty—diving duty pay distin- 
guished—submarine duty and diving duty 
are separate and distinct with additional 
pay provided for each, and additional pay 
for diving duty is not necessarily dependent 
upon assignment to duty aboard a sub- 
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While in hospital: 

Detachment from former duty: 

Navy officer in a sea-duty status 
when admitted to hospital is not 
entitled to additional pay for sea 
duty authorized by sec. 18, act, 
Mar. 7, 1942, from date of orders 
detaching him from his vessel, such 
case being distinguishable from 
case of officer who is serving aboard a 
vessel and is subsequently detached 
therefrom pursuant to orders re- 
ceived on board._ ‘ 

Navy officer in sea-duty status when 
admitted to hospital without an 
order detaching him from duty is 
entitled, while in hospital, to 
additional pay for sea duty author- 
ized by sec. 18, act, Mar. 7, 1942. __. 

Upon detachment from vessel for 
admission to hospital, right ceases to 
additional pay authorized by sec. 18, 
act, Mar. 7, 1942, for Army and Navy 
personnel on sea duty. 

Loss of vessel on which serving—Navy 
officer in a sea-duty status when ad- 
mitted to hospital is not entitled to the 
additional pay for sea duty authorized 
by sec. 18, act, Mar. 7, 1942, if vessel 
aboard which he had been serving was 


Superintendent of Army Nurse Corps com- 
missioned Army officer—Superintendent 
of Army Nurse Corps whose pay, addi- 
tional money allowance, and ‘“‘relative 
rank”’ are fixed by statute is not entitled to 
pay and allowances of a colonel in Army of 
of U. 8., to which office she was appointed 
in addition to her appointment as super- 
intendent of Army Nurse Corps, under 
color of authority in act, Sept. 22, 1941, to 
make temporary appointments as officers 
in Army of U. 8. “from among qualified 
persons ""_....... a 

Time in excess of gueend ond tea el tame 
orders not authorizing delay in report- 
ing—where a Navy officer’s orders did not 
specify that any part of the period between 
date of detachment from his permanent 
station and date of reporting for temporary 
duty was to be counted as leave nor specify 
any authorized period of delay in reporting, 
but, due to conditions of the service, did 
specify a date of detachment and a date of 
reporting, embracing a period in excess of 
the usual proceed and travel time, the of- 
ficer is entitled to pay and allowances for 
the entire period between said dates rather 
than only for a period equal to the usual 
proceed and travel time 


PAYMENTS: 
Absence or unenforceability of contracts: 


Sick leave authorization—-Navy ‘officer 
in sea-duty status when admitted to 
hospital without an order granting him 
sick leave is entitled, while in hospital, 
to additional pay for sea duty author- 
ized by sec. 18, act, Mar. 7, 1942 

Sickness: 


Marine Corps Reserve—recall to duty for 
hospital treatment and possible discharge 
from service—Marine Corps Reserve 
officer is not on ‘‘active duty” within 
meaning of sec. 7, Naval Reserve Act of 
1988, setting forth conditions under 
which such officers are entitled to pay 
and allowances, during a period of hos- 
pital treatment under orders, issued 
after release from active duty, reassign- 
ing him to “active duty” for purpose of 
corroborating his statements as to neces- 
sity for such treatment and to determine 
his physical fitness with a view to dis- 
charge, and, therefore, he is not entitled 
to pay and allowances for such period... 

National Guard—disease or injury ante- 
dating active duty—National Guard 
enlisted man, sick in hospital at time 
organization was inducted into active 
Federal service, is entitled, upon later 
reporting pursuant to orders and subse- 
quent discharge for disability, to pay 
from date he commenced travel until 


Supporting evidence requirements—dis- 
cussion of evidence to support payments, 
on quantum meruit basis, to stevedoring 
contractor under cost-plus-a-percentage- 
of-cost contract (which form of contract 
is illegal and not binding on U. 8.) for 
wages; Social Security taxes; and mate- 
rials furnished and equipment rented -- - 

Unauthorized cost-plus contracts—con- 
tract for stevedoring services entered into 
without advertising pursuant to sec. 1 
(a), act of July 2, 1940, providing for pay- 
ment on a cost-plus-a-percentage-of-cost 
basis contrary to provisions of said sec- 
tion is not binding on the U. 8., but 
contractor may be paid on a quantum 
meruit basis for actual wage payments 
to employees; Social Security taxes de- 
ducted from wages, and those contributed 
by the contractor, which have actually 
been paid to the State and Federal 
Govts.; actual payments for equipment 
rental, etc.; actual overhead costs of su- 
pervision and insurance; plus a reasona- 
ble fee for performance of the contract... 
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PAYMENTS—Continued. 
In lieu of taxes: 


Resettlement project property: 
Basis of computation: 

The payments in lieu of taxes author- 
ized to be made to local tax units on 
resettlement project property under 
sec. 2, act, June 29, 1936, are required 
by the statute to be based upon ‘‘the 
cost of the public or municipal serv- 
ices to be supplied * * * taking 
into consideration the benefits to be 
derived by * * * taxing unit from 
such project”, and may not be de- 
termined merely by applying estab- 
lished tax rate of district in which 
property is located to appraised value 
of the property as fixed by Farm 


or in administrative certificate ac- 
companying agreement, that amount 
to be paid under authority of see. 2, 
act, June 29, 1936, to local taxing 
units in lieu of taxes on resettlement 
project property is based on or is less 
than actual cost of public or munic- 
ipal services to be supplied less bene- 
fits accruing to taxing unit from proj- 
ect, this office will not ordinarily 
question amount nor require item- 
Services, supplies, ete., not under contract. 
See Payments, absence or unenforceability 
of contracts. 


PAY ROLLS: 


Information required—leave payments dur- 
ing military duty—no objection to adminis- 
tratively proposed pay roll, ete., procedure 
in connection with payments to employees 
for leave while receiving pay for military 
or naval duty, as authorized by act of Aug. 
1, 1941, which procedure contemplates, 
among other things, that the records will 
not be amended to show a return of the 
persons from furlough for the leave period 
and a re-furlough for active duty. How- 
ever, payments should be supported by 
certified copy of order to active duty or a 
statement showing order to such duty and 


PENITENTIARIES AND PRISONS: 


Federal prison products—requirement for 
purchase of—cost-plus contractors—act of 
July 2, 1940, authorizing War Dept. to 
contract on cost-plus-a-fixed-fee basis, did 
not suspend any existing statutory limita- 
tions on the expenditure of public moneys 


except those expressly mentioned therein. 273, 835 
PENSIONS: 


Naval Reserve rights generally: 

Aviation cadets—Naval Reserve aviation 
cadets are entitled to the pensions, com- 
pensation, retirement pay, hospital bene- 
fits and death gratuities provided by 
sec. 4 of act of Aug. 27, 1940, as amended, 
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Naval Reserve rights generally—Con. 


to extent that such benefits are matters 
within jurisdiction of this office__.___. . 
Death prior to completion of 31 days’ 
active service—members of Naval Re- 
serve whose orders to active duty are 
for periods of indefinite duration during 
existing national emergency, and do not 
otherwise indicate that ordered duty 
is for less than 31 days, are within pro- 
visions of sec. 4 of act of Aug. 27, 1940, 
as amended, granting pensions, com- 
pensation, retirement pay, and hos- 
pital and death gratuity benefits to 
members of Naval Reserve ordered to 
extended active duty in excess of 30 
days, even though they are disabled 
or die prior to completion of 31 days’ 
active service 3 
Honorary retired list officers—officer: 
and enlisted men on honorary retired 
list of Naval Reserve, established by 
sec. 308, Naval Reserve Act of 1938, who 
have been or may be ordered to active 
duty for extended service in excess of 
30 days are entitled to pensions, com- 
pensation, retirement pay and hospital 
benefits provided in act of Aug. 27, 
1940, to extent that such benefits are 
matters within jurisdiction of this office. 
Merchant Marine cadets—Merchant Ma- 
rine Reserve cadets are entitled to tne 
pensions, compensation, retirement pay, 
hospital benefits and death gratuities 
provided by sec. 4 of act of Aug. 27, 
1940, as amended, to extent that such 
benefits are matters within jurisdiction 
apna ee comet nal 
Midshipmen—Naval Reserve midship- 
men are entitled to the pensions, com- 
pensation, retirement pay, hospital 
benefits and death gratuities provided 
by sec. 4ofact of Aug. 27, 1940, asamended, 
to extent that such benefits are matters 
within jurisdiction of this office. 


PERIODICALS: 
See Books, Periodicals, and Newspapers, 


periodicals. 


PERSONAL FURNISHINGS: 
Appropriation aveilability—safety clothing 


and equipment—purcheses of protective 
clothing and equipment for War Dept. 
employees of ordnance plants, which cloth- 
ing and equipment are essential to the safe 
and successful operation of said plants and 
primarily for the benefit of the Govern- 
ment, may be made from appropriations 
otherwise available for the accomplish- 
ment of the work involved 


PERSONAL INJURIES: 


Subrogation: 

An insurer under workmen’s compensa- 
tion laws of California, including the 
State Compensation Insurance Fund, 
who pays or is obligated to pay compen- 
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PERSONAL INJURIES—Continued. 
Subrogation—Continued. 


Page | PERSONAL SERVICES—Continued. Page 
Private contract v. Government personnel— 


sation to an insured employee injured 
through the operation of the P. O. Dept. 
may be regarded as 8 claimant by subro- 
gation under act of June 16, 1921, as 
amended, authorizing the Postmaster 
General to adjust certain claims for 
damage arising as a result of the activities 
GREE DGG. «icici ~citeariows «sta ssiaiic. 

Claims by subrogees may be considered by 
Postmaster Genera! under act of June 16, 
1921, as amended, authorizing him to 
settle ‘any claim” for damages to person 
or property erising out of operation of the 
P. O. Dept. where his award does not ex- 
ceed $500, if such claims sre based on cir- 
cumstances that would create a legal 
liability on the Govt. to pay the damage 
of the injured party were it not for the 
sovereign immunity of the Govt. from 
suit in such matters 

Discussion whether finding of negligence 
on part of Govt. employee is condition 
precedent to favorable consideration by 
Postmaster General under act, June 16, 
1921, as amended, of claim by subrogee 
for damages arising out of operation of 
Post Office Dept 


Continued. 
Revenue Act of 1941, is most economical 
and expeditious means of effecting collec- 
tion of such tax, the appropriation ‘‘Col- 
lecting the Internal Revenue’’ may be 
considered available for such purchases, 
provided the advertising for bids require- 
ments of Sec. 3709, R. 8., are complied 
IS chockassudpgespsele Ghee) iets ; 
Statistical, tabulating, etc., work: 

Cost of procuring by private contract 
certain statistical, tabulating, etc., 
services in connection with War Dept. 
ordnance material may be charged to 
appro. “Ordnance Service and Sup- 
plies, Army, 1942,” but appro. “Pay 
of the Army, 1942” is not available for 
such costs nor is it made available by 
provision in Military Appro. Act, 
1942, authorizing Sec. of War to use 
“any appropriation available for the 
Military Establishment”’ 

Costs of procuring by private contract 
certain statistical, tabulating, etc., 
services in connection with War Dept. 
personnel matters may be charged to 
appro. “Contingent Expenses, War 


Dept. 1942,” but appropriation ‘“‘Pay 
of the Army, 1942’ is not available for 
such costs nor is it made available by 


PERSONAL SERVICES: 


Appointments. See Appointments. 
Private contract v. Government personnel: 


Private contract in lieu of inter-depart- 
mental service—where it is in Govern- 
ment’s interests and it is found after 
advertising for bids that work can be “‘as 
conveniently or more cheaply” procured 
by contract with a private concern than 
from another Government agency, such 
mode of procurement is authorized under 
sec. 601, act of June 30, 1932, which ex- 
pressly provides that services may be so 
procured under such circumstances. _... 

Private contract justification, generally— 
where neither the basic legislation nor 
the appropriation made to carry out its 
purposes expressly nor by necessary im- 
plication requires that certain work be 
performed by the personne] of the par- 
ticular agency for which the funds are 
appropriated and it develops that it 
would be impossible or impracticable to 
have the work so performed, there is no 
objection to the use of the appropriation 
involved to pay for having the work 
done otherwise. 15 Comp. Gen. 951, 


y ., Incident to collection of 
motor vehicle use tax—if administra- 
tively determined that procurement by 
contract—rather than by use of Govt. 
personnel—of a national list of automo- 
bile owners and certain services incident 
to collection of use tax of $5 imposed on 
motor vehicles under Sec. 3540 of Interna! 
Revenue Code, as added by Sec. 557 of 


provision in Military Appro. Act, 
1942, under “Salaries, War Dept.” 
authorizing Sec. of War to use “any 
appropriation available for the Mili- 
tary Establishment” 4 
Where it is not in Government's in- 
terests to have certain tabulating 
services in connection with registering 
aliens under Alien Registration Act 
of 1940 performed by Dept. of Justice 
employees and it is found after adver- 
tising for bids that such work can be 
“gs conveniently or more cheaply” 
procured by contract with a private 
concern than from another Govern- 
ment agency, such mode of procure- 
ment is authorized under sec. 601, 
act of June 30, 1982, which expressly 
provides that services may be so pro- 
cured under such circumstances : 
While commercial firms may, under the 
circumstances, be engaged by War 
Dept. to perform certain statistical, 
tabulating, ete., work involving not 
only the furnishing of specially trained 
personnel, but also sufficient space, 
supplies, and complicated and special 
machinery, where the work is to be 
performed in Govt. space and there is 
involved exclusively or essentially 
the rendition of personal services, 
such as typing, sorting, filing, index- 
ing, ete., not requiring specialized 
training, the work should be performed 
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Page | POST OFFICE DEPARTMENT—Con. Page 
Postal Service—Continued. 
Postmasters—Continued. 
Concurrent military pay and civilian 
leave payments—Continued, 


PHILIPPINE ISLANDS: 
Customs duties, etc. See Duties. 
Filipinos—employment restriction. See 
Aliens, employment, Filipinos. 
Independence status—sovereignty of U. 8S. 


with respect to Philippine Islands has 
not as yet been withdrawn under Philip- 
pine Independence Act of March 24, 1934, 
Ril eR SC ER S.A 


able to pay postmasters who have 
been on active military duty “since 
the fall of 1940” for leave, concurrent 
with active military duty, granted 
pursuant to act, Aug. 1, 1941 


POSITIONS: 
See Officers and Employees, positions. 
POST OFFICE DEPARTMENT: 
Postal Service: 


Postmasters who have been ordered to 
military or naval duty—as distin- 
guished from those voluntarily en- 
listed—and whose offices have been 


Appointment of clerks, division headquar- 
ters—temporary v. permanent basis— 
appropriation item in fiscal year 1942 
appro. for P. O. Dept. for clerks at divi- 
sion headquarters of post-office inspec- 
tors is available for the employment of 
temporary, as well as permanent, em- 
ployees appointed with approval of the 
Civil Service Commission, but the total 
number of both permanent and tempor- 
ary employees on the roll in a pay status 
at any one time during the current fiscal 
year may not exceed the number speci- 
fied in said appropriation item 

Compensation. See Compensation, Postal 
Service. 

Postmasters: 

Compensation, etc,, payments for period 
of jury duty: 

In connection with provision of act of 
June 29, 1940, for crediting against 
compensation of Federal employees 
amounts received for jury service in 
State courts, postmasters may be 
administratively instructed to pay 
net amounts due postal employees 
absent on account of such service and 
to show on reverse side of pay vouch- 
ers pay roll information required by 
20 Comp. Gen. 279 as to days of 
service as juror and daily fee paid; 
amount received from State; ete... 

Report of absence on jury service in 
State courts should be required of 
third and fourth-class postmasters, 
and such postmasters should account 
for amount received from State for 
such jury service to extent it is not 
in excess of compensation payable 
to him by U. S.; however, he should 
receive credit for an amount equiva- 
lent to that necessarily expended in 
conducting affairs of his office during 
his absence, provided that such 
credit shal] not exceed amount pay- 
able to him by U. S. as compensa- 
tion for period in question 

Concurrent military pay and civilian 
leave payments: 

Any unexpended balance of lump sum 
appro. “Compensation of post- 
masters”’ for fiscal year 1941 is avail- 


filled by acting postmasters under 
authority of act of Dec. 6, 1940, dur- 
ing their absence, may receive com- 
pensation for their accumulated and 
current accrued leave (not to exceed 
30 days allowable in any one fiscal 
year under postal regulations) under 
authority of act of Aug. 1, 1941, relat- 
ing to payment of Govt., etc., em- 
ployees for leave concurrently with 
active military or naval service... 
Status as U. 8. employees: 

Postmasters are regarded as ‘“em- 
ployees of the United States” within 
meaning of act, Aug. 1, 1941, relating 
to payment of employees for leave in 
their civilian positions concurrently 
with active military or naval service. 

Term “any employee of the United 
States” as used in act of June 29, 
1940, relating to leave and compen- 
sation during jury service of Govt. 
employees, includes postmasters of 


PREAUDIT: 


See Contracts, cost-plus, preaudit of contractor 


payments. 


PRESIDENT OF THE UNITED STATES: 
Authority: 


Expenditures from “Emergency Fund for 
the President” 

Service computation for automatic promo- 
tions—in absence of express rule in 
statute to contrary, basis on which serv- 
ice may be counted in computing periods 
of service required by act, Aug. 1, 1941, 
as condition for within-grade salary ad- 
vancements is matter within authority 
of President to regulate under terms of 
sec. 2 (g) of said Act 

War Powers legislation: 

General effect on statutory purchase re- 
strictions: 

Neither sec. 201 of Title II, First War 
Powers Act, 1941, empowering 
President to authorize certain Govt. 
agencies and depts. to disregard, in 
exercise of wartime functions, statu- 
tory restrictions relating to progress 
payments and to making, perform- 
ance, modification, etc., of contracts, 
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PRESIDENT OF THE UNITED Page | PROMOTIONS—Continued. 


STATES—Continued. 
Authority—Continued. 

War Powers legislation—Continued. 

General effect on statutory purchase 
restrictions—Continued. 

nor E. O. 9001, issued pursuant 
thereto, authorizes non-observance 
of statutory purchase restrictions on 

certain supplies and equipment 
Provisions in Naval Appro. Acts for 
1942 and 1943 prohibiting procure- 
ment of articles of food or clothing 
not grown or produced in U. 8. or 
its possessions are not provisions of 
law “relating tothe making * * * 
of contracts” which may be disre- 
garded under sec. 201, First War 
Powers Act, 1941, empowering 
President to authorize certain 
Govt. agencies in the exercise of their 
wartime functions to enter into con- 
tracts without regard to the provi- 
sions of law relating to the making, 


Suspension of “the provisions of the sec- 
tions’’—effect on permissive as well as 
mandatory provisions—where, by E. O. 
8719 and 8812, the President has suspended 
compliance with “the provisions of the 
sections” of the appropriation acts therein 
mentioned, the effect is to suspend com- 
pliance with provisions in said sections 
with respect to permissive action as well as 
the mandatory provisions, notwith- 
standing the administrative motives in 
recommending issuance of the Executive 
Orders may have been otherwise __. 


PRINTING AND BINDING: 


Appropriation availability—requisitions is- 
sued near close of fiscal year -. .... 


PRIVATE PROPERTY: 


See Property, private. 
PROJECTS: 


Bonneville Dam. See Bonneville Power 
Administration. 

Education of Selective Service registrants— 
appropriation availability—funds pro- 
vided by Emergency Relief Appropriation 
Act, 1942, may be used for prosecution on 
Federal basis of project for educating 
Selective Service System registrants to 
standard which conforms with minimum 
educational requirements for induction 
into armed forces of U. 8., but Selective 
Service System, as sponsor of project, may 
not use moneys appropriated for its opera- 
tion and maintenance to obtain any ma- 
terials to be used in connection therewith- 

Housing. See Housing. 


PROMOTIONS: 


Bee, also, Compensation, promotions; Pay, 
promotions. 


835 


Absence of mandatory requirements—en- 
listed personne]l—there is no law providing 
that enlisted men of the Navy or Marine 
Corps shall mandatorily be promoted, 
advanced, or appointed to any other en- 
listed grade, or warranted or commis- 
sioned._.... 

General effect of sav sving clause rights in case 
of temporary promotion—discussion of 
rights, benefits, privileges, gratuities, and 
money benefits (pay and allowances), 
saved by section 7 (a) of act of July 24, 1941, 
to personnel of Regular Navy or Regular 
Marine Corps who are temporarily pro- 
moted under authority of the act 

General effect of temporary war promotions 
as terminating existing enlistments— 
period for which a man enlists in Regular 
Navy is not terminated upon his accept- 
ance of temporary commission or warrant 
under authority of act of July 24, 1941, nor 
during occupancy of temporary office, and 
to discharge such a man would terminate 
his permanent status contrary to plain 


PROPERTY: 


Private: 
Damage, loss, or destruction: 

Bailee-claim jurisdiction—claims _re- 
sulting from failure of Govt. to exercise 
proper care under its bailment con- 
tracts are cognizable under sec. 236, 
R. 8., as amended, authorizing G. A. 
O. to settle and adjust claims against 
U. 8., and appropriated funds may be 
used to satisfy such claims when prop- 
erly established 

Bailee’s liability generally—bailee, under 
4 mutual benefit bailment, ordinarily 
is responsible for damage, reasonable 
wear and tear excepted, to bailed 
property even though not expressly 
provided for in contract, and under 
such bailment contracts U. 8. is liable 
for damages resulting from negligence 
of its employees... ................... 

Consequential damage—if Sec. of Navy 
should determine, pursuant to an 
appropriation provision authorizing 
him to consider, etc., and pay from 
the appropriation claims for damages 
to private property growing out of the 
operations of naval aircraft, that dam- 
ages resulted to owner of milch goats 
which were frightened when naval 
aircraft operated in vicinity of goat 
dairy, payment may be made from 
the applicable appropriation, “‘Avia- 
tion, Navy,” of such amount as may 
be found due. 3 Comp. Gen. 234; 
4 id. 1074; and 13 id. 349, distinguished _. 

Emergency Relief Act provision: 
Finality of administrative action— 

doctrine of election of remedies has 
no application where party has in 


Page 
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Page | PROPERTY—Continued. Page 
Private—Contiiued. 
Damage, loss, or destruction—Continued. 
Privately owned automobile used by 


fact only one available remedy, and, 
therefore, where legal claim has 
been erroneously filed with admin- 
istrative office under sec. 20, 1042 
Emergency Relief Appropriation 
Act, which provides for settlement 
of tort claims only, claimant is not 
barred from subsequent presenta- 
tion of claim to G. A. O. or to 


Scope of claims—authority in sec. 20 
of 1942 Emergency Relief Appro. 
Act for Commissioner of Work 
Projects to settle, and pay from the 
appro., any claim not in excess of 
$500 on account of damage to or 
loss of privately owned property 
caused by the negligence of W. P. A. 
employees while acting within scope 
of their employment, relates exclu- 
sively to tort claims and affords no 
basis for the Commissioner to settle 
claims for damages resulting from 
the negligence of employees in those 
cases, such as damage to rented 
equipment, in which the claimants 
otherwise have a legal remedy 
against the Government 

Military, naval, etc., service: 

Civilian clothing: 

Act of Oct. 6, 1917, providing for 
reimbursement of Navy personnel 
for certain losses of personal prop- 
erty in marine disasters, etc., does 
not authorize reimbursement for 
civilian clothes lost in a marine 
disaster by a Navy enlisted man 
en route to duty in a foreign 
country, even though he was 
required by his orders to have 
both uniform and civilian clothes 
while performing the assigned 


Naval Regulations may not pre- 
scribe civilian clothing for Navy 
personnel so as to obligate Govt. for 
loss thereof under act, Oct. 6, 1917, 
providing for reimbursement for 
losses in marine disasters of per- 
sonal property required by the 


Privately owned automobile used by 
employee in a travel status: 

Accident caused by Govt. employee 
operating a privately owned automo- 
bile on mileage basis at time of acci- 


dent and who, therefore, had duties — 


and liabilities of a private driver, 
may not be considered as having 
been caused by the Govt., and there 
is no authority, under statutory 


470350"—42——82 


employee in a travel status—Con. 
provision authorizing administrative 
settlement of claims for damages to 
private property resulting from neg- 
ligence of employees acting within 
scope of their employment, for con- 
sideration of a claim for damages so 
caused, whether or not claimant, 
also, is a Govt. employee 
Statutory authority of Administrator 
of National Youth Adm. to settle 
certain claims for private property 
damage resulting from negligence of 
Administration’s employees in- 
cludes authority to settle claim of 
employee of Administration for dam- 
age to privately owned automobile, 
which was being used for official 
travel on a mileage basis, caused by 
negligence of another employee of the 
Administration acting within scope of 
his employment, provided employee 
causing the accident was not himself 
operating an automobile on a mileage 
basis at the time. 20 C. G. 339, 


ment under substantive law for dam- 
age to private property caused by the 
negligent operation of a privately 
owned automobile while being used 
on a mileage basis by an employee 
authorized to so travel in connection 
with Government business, and, 
therefore, a claim for such damage 
may not be considered under a statu- 
tory provision authorizing adminis- 
trative settlement of claims on 
account of private property damage 
resulting from the negligence of em- 
ployees acting within the scope of 
their employment. -__._- 


Rented equipment, etc.—Government’s 


liability for damages to rented equip- 
ment caused by negligence of its em- 
ployees arises by reason of its obliga- 
tion as a bailee under the rental con- 
tract, and, therefore, since claims for 
such damages are legally enforcible 
against the Government, either through 
the courts or by settlement of the 
G. A. O., they are not for settlement 
by an administrative officer under his 
authority to settle tort claims. Prior 
inconsistent decisions will no longer 


Subrogation: 


An insurer under workmen’s compen- 
sation laws of California, including 
the State Compensation Insurance 
Fund, who pays or is obligated to 
pay compensation to an insured em- 
ployee injured through the opera- 
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Subrogation—Continued. 
tion of the P. O. Dept. may be 
regarded as a claimant by subroga- 
tion under act of June 16, 1921, as 
amended, authorizing the Post- 
master General to adjust certain 
claims for damage arising as a result 
of the activities of said Dept_____- 

Claims by subrogees may be consid- 
ered by Postmaster General under 
act of June 16, 1921, as amended, 
authorizing him to settle “any 
claim’”’ for damages to person or 
property arising out of operation of 
the P. O. Dept. where his award 
does not exceed $500, if such claims 
are based on circumstances that 
would create a legal liability on the 
Govt. to pay the damage of the 
injured party were it not for the 
sovereign immunity of the Govt. 
from suit in such matters. __...-- 

Discussion whether finding of negli- 
gence on part of Govt. employee is 
condition precedent to favorable con- 
sideration by Postmaster General 
under act, June 16, 1921, as amended, 
of claim by subrogee for damages 
arising out of operation of Post 
Office Dept _..........-.- 


Transit: 


Extent of Government liability—per- 
son in military service asserting 
claim under act, Mar. 4, 1921, on 
account of damage to property 
transported by common carrier is 
entitled to payment only for amount 
of loss or damage in excess of amount 
recoverable from carrier - 

Government suit against carrier: 

Fact that Govt. may make payment 
under act, Mar. 4, 1921, to one in 
military service for loss or damage 
of property in transit does not give 
rise to cause of action in favor of 
Govt. against carrier__..._....... 

Where Govt. contracts for transf 
of private property of persons in 
military service, Govt. is under no 
obligation to prosecute loss or 
damage claim of property owner 


Transportation charge payments— 
payments otherwise due a motor 
carrier under a contract with U. 8. 
for transportation of personal effects 
of Army officer may be made with- 
out withholding any amount repre- 
senting alleged damage to the effects 
in transit, notwithstanding the 
officer may later assert a claim 
against U.S. under act, Mar. 4, 1921, 
for amount of his damage in excess of 
amount recoverable from the carrier . 


Page | PROPERTY—Continued. 
Private—C ontinued. 





Repairs and improvements, See Leases, 
repairs and improvements; Repairs and 
Improvements, private property. 

Storage. See Storage, private property. 


Publie: 





Damage, loss, or destruction: 
Releases. See Releases, 


Government 
damage claims. 


General rule is that delivery of cargo 
at destination is a condition pre- 
cedent to right to ocean freight 
charges, so that, while parties may 
agree to a different rule and stipu- 
late that full freight to destination 
shali be payable upon receipt ‘of 
goods by carrier and shall be 
deemed fully earned ‘vessel lost 
or not lost’’, it is essential that 
such provision, to be etlective, be 
clearly a part of contract of carriage. 

Where original Govt. bills of lading 
or other receipts showing delivery 
of shipments to Philippine Islands 
and Guam cannot be obtained by 
reason of war, no objection to pay- 
ments of transportation charges on 
basis of copies accompanied by ad- 

certification that 

such copies correspond to duly 
memorandum copies re- 
in administrative office 
showing receipt of shipments for 
transportation, together with car- 
rier’s waiver of collection of any 
further charges if the originals are 
later located, and a satisfactory 
showing, substantiated by admin- 
istrative certification, of conditions 
relied upon as excusing nondeliv- 
ery or failure to obtain receipts__- 

Where shipment by ocean carrier is 
on Govt. bill of lading which con- 
templates payment of freight up- 
on submission of bill of lading prop- 
erly accomplished, including cer- 
tificate of consignee showing re- 
ceipt at destination, payment of 
freight is not authorized without 
showing of delivery or of excusable 


341 Transit: 
Freight charges: 

341 

ministrative 
341 

signed 

tained 
894 
sod 
894 


failure to deliver, notwithstanding 
provision in bill of lading that, un- 
less otherwise specified, shipment 
is subject to conditions governing 
shipments on commercial bills of 
lading, one of which conditions is 
that full freight is due upon receipt 
of goods by shipowner and shall be 
deemed “‘irrevocably earned, ves- 
sel or goods lost or not lost’’. 


PUBLIC FUNDS: 
804 See Funds, public. 


Page 
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PUBLIC HEALTH SERVICE: Page | PURCHASES—Continued. Page 


Commissioned personnel—status when de- 
tailed to Coast Guard—under Exec. Order 
8988, commissioned officers of Public 
Health Service detailed on Coast Guard 
vessels are part of U. S. naval forces.._... 


PUBLIC LANDS: 


Royalties—accounting, disposition, etc.— 
oil, gas, etc., on wildlife refuges—moneys 
received by U. 8, pursuant to deed , under 
which Govt. acquired land for wildlife 
refuge, providing for royalty to U. 8. for 
all oif, gas, sulphur or other minerals re- 
moved and saved from the land by grantor 


Statutory restrictions in general—-general 
effect of War Powers legislation, ete— 
neither sec. 201 of Title Il, First War 
Powers Act, 1941, empowering President 
to authorize certain Govt. agencies and 
depts. to disregard, in exercise of wartime 
functions, statutory restrictions relating 
to progress payments and to making, per- 
formance, modification, ete., of contracts, 
nor E, QO. 9001, issued pursuant thereto, 
authorizes non-observance of statutory 
purchase restrictions on certain supplies 
and equipment 


are not receipts “from the sale or QUARTERS: 
other disposition of * * * spontaneous See, also, related heading: /ousing 
products of the soil’ on wildlife refuges Construction: 


25% of which is required by sec. 401, act 
of June 15, 1935, to be distributed to the 
county or counties in which the refuge is 
located, but are receipts for benefit of U. 8S. 
and for handling accordingly. -.........__- 

Sales—land, timber, etc. See Sales, publ 
lands. 


PUBLIC PROPERTY: 
See Property, public. 
PUBLIC UTILITIES: 

See Telegrams; Telephones. 
PUERTO RICO: 


Puerto Rico Reconstruction Administra- 
tion—housing—rental contracts with em- 
ployees—if contracts between Puerto Rico 
Reconstruction Administration and its 
employees for occupancy of low-cost hous- 
ing projects be entered into under same 
terms and conditions as with nonemploy- 
ees, and if there be excluded from the list 
of eligible occupants employees who act in 
behalf of the U. 8. in the transactions so 
as not to violate the provisions of 18 U. 8. 
Code 93, such contracts would not be 
objectionable as being in contravention of 
the rule of public policy against the Govt. 
contracting with its einployees or of the 
prohibition in sec. 1765, R. 5., against extra 
allowances or compensation for employees 


PURCHASES: 


Automobiles, trucks, etc. See Vehicles. 

Coal. See Contracts, coal. 

Open-market—-limitation on amounts— 
interdepartmental service funds—pur- 
chases from working funds advanced to 
Coast and Geodetic Survey, Commerce 
Dept., by Army Air Corps, pursuant to 
sec 601, act of June 30, 1932, for carrying on 
a project for the Air Corps are subject to 
the exception to the advertising-for-bids 
requirement of sec. 3709, R. 8., containe« 
in the act of June 12, 1906, applicable to the 
Air Corps, rather than to the exception 
contained in the act of Oct. 10, 1940, appli- 
cable to the Commerce Dept............- 


Maximum cost limitations: 
Utilities, etc., costs: 

Costs of utilities which are required by 
various naval appropriation acts to 
be included in specified maximurn 
unit cost of certain housing construc 
tion include not only such items as 
are located within or immediately 
adjacent to the building walls, such 
as plumbing, heating, etc., but, also, 
necessary general utilities systems 
such as sewage disposal, gas, elec- 
tricity, and water constructed at 
Government expense. ._...........- 

Expenditures under Work Projects 
Administration projects, such as 
sewer construction and water main 
extensions, in connection with con- 
struction of certain housing author- 
ized under various naval appropria- 
tions must be included in the unit 
cost of the housing for the purposes of 
the limitations in the appropriation 
acts to the effect that no part of the 
appropriations shall be available or 
be. obligated for the erection of 
quarters in excess of the unit costs 
specified therein 


To extent that such items as con- 
struction of walks, improvement of 
grounds, etc., are essential to comple- 
tion of housing units of type contem- 
plated by various naval appropria- 
tion acts, the cost thereof should be 
included in computing the maxi- 
mum unit costs specified in said 

“Utilities, etc.”’, defined—term “utilities’’, 
when used in connection with building 
construction, has reference to such items 
as sewer and water facilities, heating de- 
vices, electric wires and fixtures, etc., 
and the term “heating and plumbing 
apparatus, wiring and fixtures” is suffi- 
ciently broad and comprehensive in 
meaning to include sewer and water 
BGs 5 -dak + saaens deemenabneso~ccee- 
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Quarters allowance: Quarters allowance—Continued. 
Dependents: Dependents—Continued. 
Accompaniment to overseas station Claims arising in prior enlistments— 


prevented by order—where depend- 
ents of Navy enlisted men are not per- 
mitted to accompany them to overseas 
stations for a cause which has been 
legislatively recognized—as_  distin- 
guished from a departmental conclu- 
sion that such is necessary—quarters 
allowance for dependents is authorized, 
for so long as such cause continues, 
from the date subsequent to Dec. 20, 
1941, the date of a general departmental 
order directing evacuation of depend- 
ents from overseas stations, that the 
enlisted man arrived at his overseas 
station, provided public quarters are 
not occupied by the dependents after 
that date 

Children: 

Legitimacy—child born of unrecog- 
nized common-law marriage relation- 
ship may not be considered “‘legiti- 
mate” for dependency allowance 
purposes prior to the legal marriage 
of the parties in a State where legal 
marriage legitimatizes such off- 
spring - : > = 

Stepchildren—relation of stepparent 
and stepchild does not survive the 
death of the wife so as to authorize 
money allowance for quarters for 
dependents of an enlisted man under 
the act of Oct. 17, 1940, even though 
he continue te maintain the child 
from his own income 

Ctaims arising in prior enlistments: 

Direct settlement v. payment by dis- 

bursing officer: 

Claims received in General Account- 
ing Office from enlisted men now 
in service for money allowance 
authorized by act, Oct. 17, 1940, 
for quarters for dependents involv- 
ing periods in both a prior and 
current enlistment between 
which there was no break in service 
will be transmitted to department 
concerned for determination, un- 
der authority conferred by sec. 10, 
act, Mar. 7, 1942, of fact of de- 
pendency, and if claimant be 
found entitled to benefits of the 
act, payment may be made by 
disbursing officer for entire period 
of claim y 

While general rule is that disburs- 
ing officers shall pay items of pay 
and allowances to enlisted men in 
their current enlistment only, such 
rule will be relaxed to permit pay- 
ment by disbursing officers of 
proper claims for money allowance 
authorized by act, Oct. 17, 1940, for 
quarters for dependents involving 


Continued. 
Direct settlement v. payment by 

disbursing officer—Continued, 
periods in both prior and current 
enlistments, where men are now 
in service and there was no break 
in service between prior and cur- 
rent enlistments. 


Common-law marriage. See Husband 


and Wife, marriage, common-law, 
rental, subsistence, etc., allowances. 


Divorce. See Divorce, rental, quarters, 


and subsistence allowances. 


Effect of pay restriction during first four 


months of first enlistment—while a 
Navy enlisted man of third grade 
serving in his first enlistment is en- 
titled, by reason of restriction in sec. 
12 (a), Selective Training and Service 
Act of 1940, to only $21 per month 
during first four months of service in 
such first enlistment, restriction is on 
base pay and in no way affects his 
rating nor his right as enlisted man of 
third grade to quarters allowance for 
dependents authorized by the act, 
Oct. 17, 1940..... 

Evacuation from overseas stations— 
where Navy enlisted men’s dependents 
were evacuated from overseas stations 
for a cause which has been legislatively 
recognized—as distinguished from a 
departmental conclusion that such 
evacuation was necessary—quarters 
allowance for dependents is authorized, 
for so long as the cause for evacuation 
continues, from the date subsequent 
to Dec. 20, 1941, the date of a general 
evacuation order, that the dependents 
were required to vacate public quar- 
ters, providing existing assignments of 
public quarters for dependents are 
terminated - .._.. 


Stepmother—term ‘“‘mother” as used in 


sec. 4, act, June 10, 1922, as amended, 
defining dependents on account of 
whom military, etc., personnel may 
be paid rental, subsistence, etc., al- 
lowances, does not include a step- 
mother 


Transmission of claims for sdminis- 


trative dependency determination— 
claims received in General Accounting 
Office from enlisted men now in service 
for money allowance authorized by 
act, Oct. 17, 1940, for quarters for 
dependents involving periods in both a 
prior and current enlistment between 
which there was no break in service 
will be transmitted to department 
concerned for determination, under 
authority conferred by sec. 10, act, 
Mar. 7, 1942... . 
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Rental allowance—Continued. 


Enlisted men occupying Govt. defense 
housing units—Navy enlisted men 
who occupy and are charged rent for 
Govt. low cost defense housing units 
constructed under authority of Title 
II, act, June 28, 1940, and Title IV, 
sec. 201, Naval Appropriation Act for 
fiscal year 1941, are entitled, during such 
occupancy, to the money allowance pro- 
vided by law for quarters in lieu of 
public quarters, if the men are otherwise 
in a status entitling them to such al- 
SOc Sloss toed cece ie. esti .. 

Insular force of the Navy—since members 
of insular force of Navy are enlisted 
men of Regular Navy, current naval 
appropriations for quarters and sub- 
sistence allowances authorized to be 
paid enlisted men of Regular Navy by 
Sec. 11, act, June 10, 1922, are, in 
absence of administrative limitations, 
available for payment ofsuch allowances 
to members of insular force of Navy- -- 

Military, naval, ete., personnel—while 
assigned to vessel being fitted out— 
where there were no quarters or messing 
facilities for Navy enlisted men during 
period they were assigned to duty in 
connection with conversion and fitting 
out of vessel commissioned in ordinary, 
men may be paid quarters and sub- 
sistence allowances under sec. 11, act, 
June 10, 1922, but they are not entitled 
to such allowances during passage of 
vessel between ports when furnished 
subsistence by private contractor de- 
livering vessel. ...........-....---...-- 

Saved pay and allowance matters. See 
Pay, promotions, temporary, saved pay 
and allowances: Pay, saved pay and 
allowance matters. 

Rental allowance: 

Adequacy of quarters—-voluntary occu- 
pancy—Navy officers without depend- 
ents who were not restricted from living 
off of premises of naval ammunition de- 
pot where they were stationed but who, 
with permission of officer in charge, 
voluntarily occupied unassigned quar- 
ters in an unfinished and incompletely 
furnished Government-owned building, 
are not entitled under act, June 10, 1922, 
as amended, to rental allowance for any 
time during period of such occupancy, 
said act having been designed to author- 
ize reimbursement to officers for expenses 
paid for private quarters when the Gov- 
ernment is unable to furnish public 


under authority of Title II, sec. 201, 
act of Sept. 9, 1940, which provides 
that the Sec. of War and the Sec. 


Assignment of quarters—Continued. 

Special defense housing—Continued. 

of the Navy may rent the houses to 
certain enlisted men and civilian 
employees with families, may not 
be rented to commissioned Navy 
officers, but, if any of the houses are 
not needed for the purpose for which 
authorized, they may be assigned 
to officers on a nonrental basis, in 
which case the officers would not be 
entitled to rental allowance . 

Rule stated in 21 C. G. 444, that Govt.- 
owned housing constructed under 
sec. 201, act, Sept. 9, 1940, and under 
jurisdiction of War and Navy Secre- 
taries may be assigned to commis- 
sioned officers on nonrental basis 
where houses are not needed for 
classes of persons for which specifi- 
cally constructed, is applicable to 
housing coustructed under act, June 
Mi AOD. ceded abise Pees awa connie 5 

Dependents: 

Aceompaniment to overseas station pre- 
vented by order—where dependents 
of Navy officers are not permitted to 
accompany them to overseas stations 
for a cause which has been legislatively 
recognized—as distinguished from a 
departmental conclusion that such is 
necessary—rental allowance for de- 
pendents is authorized, for so long as 
such cause continues, from the date 
subsequent t® Dec. 20, 1941, the date 
of a general departmental order direct- 
ing evacuation of dependents from 
overseas stations, that the officer 
arrived at his overseas station, pro- 
vided public quarters are not occupied 
by the dependents after that date 

Children: 

Legitimacy—child born of unrecog- 
nized common-law marriage rela- 
tionship may not be considered 
“legitimate’’ for dependency allow- 
ance purposes prior to the legal mar- 
riage of the parties in a State where 
legal marriage legitimatizes such 

Stepchildren—relation of stepparent 
and stepchild existing between a 
Navy officer and the child of his wife 
by a former marriage does not sur- 
vive the death of the wife so as to 
authorize increased rental and sub- 
sistence allowances on account of de- 
pendent child as defined in sec. 4, act 
of June 10, 1922, as amended, even 
though the officer continues to main- 
tain the child solely from his own 





1276 


QUARTERS— Continued. 








‘ 


Rental allowance—Continued. 
Dependents—Continued. 

Evacuation from overseas stations— 
where Navy officers’ dependents were 
evacuated from overseas stations for a 
cause which has been legislatively 
recognized—as distinguished from a 
departmental conclusion that such 
evacuation was necessary—tental al- 
lowance for dependents is authorized, 
for so long as the cause for evacuation 
continues, from the date subsequent to 
Dec. 20, 1941, the date of a general 
evacuation order, that the dependents 
were required to vacate public quar- 
ters, providing existing assignments of 
public quarters for dependents are ter- 
LEE aR aes oe: Tes, tS 

Proof of dependency—affidavits. See 
Affidavits, dependency. 

Stepmother—term “‘mother’’ as used in 
sec. 4, act, June 10, 1922, as amended, 
defining dependents on account of 
whom military, etc., personne] may be 
paid rental, subsistence, etc., allow- 
ances, does not include a stepmother. 

Issuance of certificate of creditable record— 
Marine Corps commissioned warrant 
officer with less than 3 years’ commis- 
sioned service who was retired prior to 
date of act, February 16, 1929, amending 
act, June 10, 1922, with respect to period 
pay of commissioned warrant officers as 
affected by certificates of creditable 
record, and who, upon being called to 
active duty in Decembef, 1941, was is- 
sued a certificate of creditable record cov- 
ering his service as of time of retirement, 
is entitled under act, Feb. 16, 1929, while 
on active duty and while receiving saved 
pay of a warrant officer to subsistence 
and rental allowances of second period 
based on such certificate. 16 C. G. 507 
and 21 éd. 181, distinguished _ _- 
Occupancy of quarters: 

Assignment of quarters matters. See 
Quarters, rental allowance, assignment 
of quarters. 

Canadian-Government quarters—fur- 
nishing of quarters by Canadian Govt. 
without cost, except for charge for use 
of furniture, to a U. 8. naval officer in 
his official capacity is in fact a furnish- 
ing of quarters on behalf of U. 8., and, 
therefore, he is not entitled to rental 
allowance auithorized by sec. 6, act, 
June 10, 1922, as amended -.._........- 

Leased Government housing—quarters 
which were originally constructed by 
War Dept. for housing military person- 
ne] and which have been transferred 
to Interior Dept., leased by it to Wel- 
fare and Recreational Association of 
Public Buildings and Grounds, Inc., 
and then leased by such corporation to 

an Army officer, are not ‘“‘publie quar- 
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Rental allowance—Continued. 


Occupancy of quarters—Continued. 
ters” within meaning of sec. 6, act of 
June 10, 1922, as amended, and the 
officer is not precluded by reason of 
the occupancy of such quarters from re- 
ceiving payment of the rental allow- 
ance provided in said section 

On rental basis: 

Act of Jan. 21, 1942, authorizing officers 
in certain grades of Army, Marine 
Corps, Navy, and Coast Guard to 
occupy on a rental basis quarters in 
Govt.-owned low-cost defense houses 
constructed under act of Oct. 14, 
1940, may not be construed to extend 
same authorization with respect to 
houses constructed under acts of 
June 28, 1940, and Sept. 9, 1940. .____. 

Officers of Army, Marine Corps, Navy 
and Coast Guard specifically author- 
ized by act of Jan. 21, 1942, to occupy 
on a rental basis quarters in Govt.- 
owned low-cost defefise houses con- 
structed under act of Oct. 14, 1940, 
may be paid otherwise proper rental 
allowances while occupying such 
SSS Ss Se age tuel 

Saved pay and allowance matters. See 

Pay, promotions, temporary, saved pay 

and allowances; Pay. saved pay and 

allowance matters. 

“Sea duty” definition: 

In order to constitute duty on board 
vessel as “sea duty” within meaning 
of sec. 6, act, June 10, 1922, with respect 
to rental, etc., allowance, it is unneces- 
sary that vessel be in commission. -.- 

“Sea duty” as used in sec. 6, act, June 
10, 1922, and “‘sea service” and ‘‘sea 
duty” as used in sec. 1571, R. &., as 
amended, are one and the same thing, 
and in order to be “‘at sea’ within 
meaning of latter statute, it is unneces- 
sary that vessel be upon high seas ___. 

While assigned to vessel being fitted out: 

Navy officers, without dependents, who 
are ordered to duty in connection with 
the conversion and fitting out of a 
vessel commissioned in ordinary “‘and 
on board when commissioned” and 
whose orders do not indicate that 
shore duty is to be performed are on 
“sea duty” within the meaning of 
sec. 6, act of June 10, 1922, during the 
period of such conversion and fitting 
out, and, therefore, are not entitled to 
rental allowance, even though no suit- 
able quarters are available on board 
ship and the officers are not furnished 
quarters on shore. 21 ©. G. 60, dis- 
Cenenes .. 0 sey os see ecS 

Navy officer, without dependents, at- 
tached to vessel commissioned fn ordi- 
nary for duty in connection witb its 
conversion and fitting out, was not on 
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QUARTERS— Continued. 
Rental allowance—Continued. 

While assigned to vessel being fitted out— 

Continued. 

sea duty during period prior to full 

commissioning of the vessel, and con- 

sequently, may be paid rental allow- 

ance under sec. 6, act, June 10, 1922, for 

such period, where not furnished 

Government quarters either on board 

ship or on shore 


REAL ESTATE: 


Surplus and obsolete property sales—dis- 
position of proceeds—proceeds of sale of 
Teal estate, turned over to Public Build- 
ings Admin. for disposition as surplus real 
estate under act, Aug. 27, 1935, as amended, 
after acquisition by Farm Credit Admin. 
at foreclosure proceedings upon default of 
loans, are for deposit and covering into 
Treasury as miscellaneous receipts, under 
title ‘‘Sale of Land, Public Buildings Ad- 
ministration,” and not for deposit to 
credit of any F. C. A. appropriation or 


Titles: 
Abstracts: 

Condemnation proceedings: 
Appropriation chargeable: 
Neither sec. 355, R. 8., as amended 
by act, Oct. 9, 1940, providing that 
head of dept. acquiring land shall 
procure any title evidence deemed 
necessary by Atty. Gen., and that 
expenses of procurement may be 
paid out of appro. for acquisition 
of land or out of one for contingen- 
cies of acquiring agency, nor act, 
Feb. 26, 1931, under which title to 
property vests in U. 8. when dec- 
laration of taking is filed, requires 
change in general rule in 8 Comp. 
Gen. 308 that costs of abstracts re- 
quired and obtained for use in con- 
demnation proceedings are charge- 

able to Dept. of Justice appro 
Under Bonneville Act of Aug. 20, 
1937, which authorizes Bonneville 
Power Administrator to acquire 
by condemnation real estate or any 
interest therein for the purposes of 
the act and authorizes the han- 
dling of condemnation proceedings 
jointly by the Dept. of Justice and 
the Administration, the costs of 
abstracts of title required and 
obtained for use in connection 
with such proceedings are charge- 
able to the appropriation of the 
acquiring agency rather than to 
Dept. of Justice appropriations as 
would be required under the usual 
rule stated in 8 Comp. Gen. 308 - - 
Where abstracts of title are required 
prior to institution of condemna- 
tion proceedings, or when required 
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Titles—Continued. 
Abstracts—Continued. 
Condemnation proceedings—Con. 
Appropriation chargeable—Con. 
after termination of such proceed- 
ings, appro. available for acquisi- 
tion of property is properly charge- 
able with cost of abstracts, but 
where they are required incident 
to and after condemnation pro- 
ceedings have been instituted, 
general rule is that their costs are 
chargeable to Dept. of Justice 
appro. See 8 Comp. Gen. 308 
Easements or rights-of-way: 
Effect of waiver of Attorney General’s 
opinion: 

Where, in connection with acquisition 
of easements or rights-of-way, Atty. 
Gen. waives requirement for his 
title opinion, Bonneville Power 
Adm. may purchase easements 
under authority of Bonneville Proj- 
ect Act of 1937 without obtaining 
perfect title, and need only obtain 
such title as in its judgment will 
protect interests of the Govt_-___- y 

Where, in connection with acquisition 
of easements or rights-of-way by 
Bonneville Power Adm., Atty. Gen. 
waives requirement for his title 
opinion, Adm. in support of pay- 
ment therefor need obtain only such 
title evidence as, in its judgment, is 
warranted in the particular case, but 
should furnish a showing of waiver 
by Atty. Gen., an appropriate ad- 
ministrative statement of payee’s 
claimed interest in land, and evi- 
dence reasonably relied on by Ad 
ministrator in verification of payee’s 
claim of interest --__...-.- 3 


RECORDS: 


General Accounting Office. See General Ac- 
counting Office, records. 


REENLISTMENT ALLOWANCE: 


See Gratuities, enlistment allowance. 


REGULATIONS: 


Construction generally: 
Exceptions in general provisions: 
Exceptions to general rule in Annual 
and Sick Leave Regulations that em- 
ployee must be charged for overdrawn 
annual and/or sick leave are required 
to be strictly construed -_.-........... 
Exceptions to general rule prescribed by 
law, or regulations having force and 
effect of law, are required to be strictly 


Criterion as to administrative or statutory 

status—where Civil Service circular was 
issued under general authority of Civil 
Service Commission rather than under 
express authority of executive order, such 
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REGULATIONS—Continued. 
circular partakes of nature of administra- 
tive regulation rather than statutory 


Particular agencies. See agency involved. 

Standardized Government Travel—applica- 
bility to Office of Coordinator of Informa- 
tion—no authority to grant “an excep- 
tion” in application of provisions of Stan- 
dardized Govt. Travel Regs. to employees 
of Office of Coordinator of Information 
traveling within U. &., since President’s 
letter allocating that agency’s funds from 
“Emergency Fund for the President’ 
makes the Regs. inapplicable only for 
travel performed outside U. S., and 
Independent Offices Appro. Act, 1942, in 
making such funds available, provides that 
no waiver of provisions of law generally 
applicable to expenditure of public funds 
shall be exercised unless President permits 
CNG tt cchithoomrientt ieeenteiih ln ae 


REINSTATEMENTS: 
See Officers and Employees, reinstatements. 
RELEASES: 


Government damage claims: 

Execution authority—it is not one of func- 
tions of Comptroller General to execute 
releases of claims and demands by Govt. 
for damages arising out of accidents in- 
volving Govt.-owned vehicles. -____._- s 

Procedure generally—where there is re- 
mitted to administrative office full 
amount for damage to Govt. vehicle, and 
execution of a release by Govt. is neces- 
sary, G. A. O. will not object if officer of 
agency concerned should execute such 
release, but, if no administrative officer 
is willing to execute such document and 
the matter may not be adjusted other- 
wise, Govt.’s claim should be submitted 
here for collection by suit if necessary -- 


RENT: 


Housing rentals. See Housing, rentals. 

Leases. See Leases, rent. 

Rental-purchase contracts. See Contracts, 
rental-purchaee. 


RENTAL ALLOWANCE: 
See Quarters, rental allowance. 


REPAIRS AND IMPROVEMENTS: 


Leases. See Leases, repairs and improvements. 
Private property: 
General restriction against—appropriated 
funds may not, as general rule, be used 
by agency of U. 8. for permanent im- 
Provement of privately owned property - 
Rented equipment: 
Government liability: 

Where there was inadvertently omit- 
ted from contracts of cost-plus-a- 
fixed-fee contractor with equipment 
rental contract provision placing 
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Private property—Continued, 
Rented equipment—Continued. 
Government liability—Continued. 
responsibility for routine mainte- 
nance and normal running repairs 
on lessee, such contracts, for purpose 
of reimbursing prime contractor for 
cost of such repairs, may be consid- 
ered as in same category as those 
contracts which specifically place 
responsibility on prime contractor - - 
Where, under rental agreements en- 
tered into by cost-plus-a-fixed-fee 
contractor, “all routine mainte- 
nance and normal running repairs” 
are to be made by the lessee (prime 
contractor) without expense to the 
lessors and the expenses thereof were 
not included by lessors in computing 
rental rates, the prime contractor 
may be reimbursed by the Govt. for 
the cost of such repairs. 20 C. G. 
632, where rental rates were consid- 
ered normally to include an allow- 
ance for wear and tear incident to 
use of the equipment, distinguished. 


RETIREMENT: 


Annuities—set-off. See Set-Off, retirement 
annuities. 

Civilian: 
Annuities: ? 

Disabled employees—effective date— 
once active duty or pay status of em- 
ployee terminates at some point during 
a month—whether by working or by 
grant of leave of absence with pay to 
that date—effective date of disability 
annuity on retirement is thereby fixed 
under act of April 23, 1930, as first day 
of following month, and such date may 
not be advanced to first day of preced- 
ing month by changing employee's 
service record contrary to actual 
facts—whether by canceling leave al- 
ready granted and paid for or by can- 
celing check issued in payment for 
services actually rendered 

Double compensation limitation. See 
Compensation, double, annuitants. 

Survivor annuity: 

Status as retirement annuity—‘‘Sur- 
vivor” annuity authorized by Civil 
Service Retirement Act, as amended, 
is not retirement annuity but par- 
takes of nature of insurance which 
retired employee provides for his 
duly designated beneficiary -_- - -_.- 

Survivor annuitant’s eligibility for re- 
tirement annuity—where benefici- 
ary of “survivor’’ annuity author- 
ized by Civil Service Retirement 
Act, as amended, is employed in 
position falling within purview of 
said act, salary deductions should be 
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made regularly from compensation 

paid, but question as to whether 

such beneficiary will be entitled to 
retirement annuity in addition to 

“survivor” annuity will be for de- 

termination under laws in force at 

time right thereto arises _- _-- 

Deductions: 

Leave payments concurrent with mili- 
tary duty—retirement deductions 
should be made from compensation 
paid an employee for a period of 
annual leave, concurrent with active 
military or naval duty, granted pur- 
suant to act of Aug. 1, 1941 

Rate increase—Gen. Reg. 54, Supp. 
82) WOR G) 200Rs ceed. Ssuitei laa. 

Special delivery messengers—voucher 
notation in cases of nondeduction— 
if it be the practice to make retire- 
ment deductions from amounts paid 
to special delivery messengers at first 
class post offices but not from amounts 
paid as special delivery fees to other 
regular Postal Service employees, 
postmasters should make proper nota- 
tion on special delivery voucher and 
schedule where employee involved 
is not subject to retirement deductions 
for special delivery service 

Survivor annuitants—where beneficiary 
of “survivor” annuity authorized by 
Civil Service Retirement Act, as 
amended, is employed in position 
falling within purview of said act, 
salary deductions should be made 
regularly from compensation paid, 
but question as to whether such bene- 
ficiary will be entitled to retirement 
annuity in addition to “survivor” 
annuity will be for determination 
under laws in force at time right 


Third class post office personnel -in 
general: 

Compensation on which based—re- 
tirement deductions from com- 
pensation of third class post office 
employees determined to be 
within Civil Service Retirement 
Act, as amended, and whose com- 
pensation, based upon hours of duty 
and rates of pay as fixed by post- 
master involved, is paid either 
wholly or partially from appros. 
“Separating Mails” and “Unusual 
Conditions at Post Offices’, as well 
as from appro. “Clerks, Third 
Class Post Offices”, should be based 
upon their entire compensation, 
including amounts paid from each 
of said three appropriations 


general—Continued. 

Deduction forms approval—proposed 
forms to show retirement deductions 
from compensation paid employees 
of third class post offices and fees 
paid to special delivery messengers 
at first class post offices, approved 
with certain suggested minor 


District of Columbia personnel: 


Court judges: 
Election as to retirement system ap- 
plicable: 

If judge of Municipal Court, Munici- 
pal Court of Appeals or Juvenile 
Court of Dist. of Col. elects to 
accept retirement benefits au- 
thorized for judges of such courts 
by sec. 11 (a), act, Apr. 1, 1942, 
he will have relinquished his 
right to retirement benefits under 
Civil Service Retirement Act of 
1930, as amended—a claim for re- 
tirement deductiéns under latter 
act to be regarded as such in 
GS d-+ cee eeeancddectlace 

Provisions of sec. 11 (a), act, Apr. 1, 
1942, establishing retirement sys- 
tem for judges of Municipal Court, 
Municipal Court of Appeals and 
the Juvenile Court of Dist. of Col., 
are not mandatory but merely 
grant said judges privilege of elect- 
ing to receive benefits therein pro- 
vided, and until such election is 
made, said judges are not “subject 
to another retirement system”’ so 
as to exclude them from benefits 
of Civil Service Retirement Act 
of 1930, as amended, to which they 
are otherwise entitled..__.._...__- 

Deductions—during military or naval 
service—military or naval service 
rendered by policemen, firemen, and 
teachers of Dist. of Col. pursuant to 
Selective Training and Service Act 
of 1940 or Pub. Res. No. 96 of Aug. 27, 
1940, may not be counted in comput- 
ing longevity for retirement under 
statutes applicable to such personnel, 
and therefore, they are not required or 
authorized to contribute to their retire- 
ment funds, either currently while in 
military or naval service or upon re- 
storation to civilian positions, for 
period of such service 


Service credits—military or naval serv- 


ice—military or naval service rendered 
by policemen, firemen, and teachers of 
Dist. of Col. pursuant to Selective 
Training and Service Act of 1940 or 
Pub. Res. No. 96 of Aug. 27, 1940, may 
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District of Columbia personnel—Con. 
not be counted in computing longevity 
for retirement under statutes applic- 
able to such personnel, and therefore, 
they are not required or authorized to 
contribute to their retirement funds, 
either currently while in military or 
naval service or upon restoration to 
civilian positions, for period of such 
service 

Eligibility status: 

Postal Service employees’ eligibility in 
general—while it would appear that 
employees at third class post offices, 
and special delivery messengers at 
first class post offices are, by reason of 
of nature of their compensation, within 
classes excluded by E. O. 9154 from 
Civil Service Retirement Act, as 
amended, since said E. O. confers upon 
Civil Service Commission authority to 
determine whether particular em- 
ployees or groups fall within classes 
excluded, this office will not undertake 
to determine or question retirement 
status of such-employees.._.........-.- 

Survivor annuitants—where beneficiary 
of “survivor” annuity authorized by 
Civil Service Retirement Act, as 
amended, is employed in position fall- 
ing within purview of said act, salary 
deductions should be made regularly 
from compensation paid, but question 
as to whether such beneficiary will be 
entitled to retirement annuity in addi- 
tion to “survivor” annuity will be for 
determination under laws in force at 
time right thereto arises __ . 

Term “employees subject to another re- 
tirement system” defined—words 
“subject to” as used in sec. 3, Civil 


Service Retirement Act of 1930, as 


amended, providing that said act shall 
not apply to employees who are sub- 
ject to another retirement system, con- 
note obligation on part of employees by 
reason of appointment or employment 
status requiring them to comply with, 
and making them liable to, terms, 
conditions, and limitations of laws set- 
ting up retirement system, such as, 
requirement for regular deductions 
from salaries, limiting active service to 
certain age, for particular period of 


General effect of uniform retirement date 
act on administrative pay-adjustment 
action—no administrative action is ef- 
fective to change status of Federal per- 
sonnel for pay purposes between date 
retirement would have been effective 
but for uniform retirement date act of 
Apr. 23, 1930, and date retirement is re- 
quired to be made effective under said 
TIE oi sihiadhniaiccaecigepctastetlinloaiienabdnentians 


Reemployment: 

Immediately upon retirement—a civilian 
officer or employee determined by the 
appointing authority to possess special 
qualifications who is separated from 
the service by retirement for age under 
sec. 1 of the Civil Service Retirement 
Act, as amended by act of Jan. 24, 
1942, may be immediately reemployed 
pursuant to sec. 2 (b) of the latter act 
without there being an actual break in 
service, or intervening period for which 
an annuity is payable___........- 

Leaves of absence matters. See Leaves 
of Absence. 

Limitation—applicability to retired en- 
listed men—sec. 204 of act of June 30, 
1932, prohibiting reemployment of per- 
sonnel retired from service of U. 8. or 
D. C. for age relates only to civilian 
personnel retired under laws appli- 
cable to civilian personnel and does 
not prohibit employment in civilian 
position of retired Army enlisted 


Service credits—period of leave payments 
during military service—whether credit 
will be given for such periods of leave 
payments during military service in 
computing longevity for retirement is a 
matter for the Civil Service Comiis- 


Deductions—set-off. See Set-Off, retirement 


deductions. 


Foreign Service—annuities—‘Under e 
g 


60"’—since legal effect of act, May 13, 1941, 
was to repeal provisions of sec. 26 (d), act, 
Apr. 24, 1939, with respect to deferred or 
reduced annuity of Foreign Service officers 
retired below age of 60 years, there is no 
authority to continue to make such re- 
duced or deferred annuity payments after 
Aug. 1, 1941, effective date of 1941 act, but 
their annuities may be computed from 
Aug. 1, 1941, and not retroactively to date 
of retirement, under and in accordance 
with amended sec. 26 (d) 


Military, naval, etc.: 


Army officers with only cadet service— 
Army officers whose only service prior 
to Nov. 12, 1918, was cadet service in 
Military or Naval Academy are not en- 
titled to retirement benefits of acts of 
June 13, 1940, and July 29, 1941, since the 
general language “who served in any 
capacity * * * prior to November 
12, 1918” as used in said acts to specify 
class of Army officers entitled to benofits 
provided therein, does not overcome 
specific prohibition in sec. 6 of act of 
Aug. 24, 1912, against counting Academy 
service “in computing for any purpose 
the length of service of any officer of the 
Army” 
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RETIREMENT—Continued. 


Military, naval, etc.—Continued. 

General effect of uniform retirement date 
act on administrative pay-adjustment 
action—no administrative action is effec- 
tive to change status of Federal person- 
nel for pay purposes between date retire- 
ment would have been effective but for 
uniform retirement date act of Apr. 23, 
1930, and date retirement is required to 
be made effective under said act _.._.._- 

Retired pay. See Pay, retired. 

Pay. See Pay, retired. 


ROYALTIES: 
Public lands. See Public Lands. 


SALES: 


Acceptance of highest or other than highest 
bid—general rule—in disposing by out- 
right sale—as distinguished from ex- 
change—of old supplies, materials, etc., 
interest of Govt. requires that competitive 
bids be obtained and that highest bid 
meeting essential requirements of proper 
specifications be accepted._.............. 

Advertising—necessity or non-necessity. 
See Advertising, necessity or non-necessity, 
sales, 

Price adjustment—price-fixing orders—re- 
fund of amounts paid in excess of maximum 
price—contractor for purchase of Govt. 
scrap paper who paid, in accordance with 
contract executed prior to date of Emer- 
gency Price Control Act, 1942, more than 
maximum price established therefor is en- 
titled to refund of excess paid for deliveries 
on and after Feb. 11, 1942—claim for refund 
to be forwarded to this office for direct 
settlement. 20 C. G. 703, modified in 
view of subsequent legislation 

Price-fixing orders: 

Applicability to Govt. sales: 
Date when becoming effective— under 
Emergency Price Control Act of Jan. 
30, 1942, maximum commodity prices 
fixed by administrative order prior to 
the date—Feb. 11, 1942—Price Admin- 
istrator provided for by the act took 
office are binding on U. 8. on and after 


Federal Prison Industries, Inc., may not, 
in selling scrap material, insert in invi- 
tation for bids a provision that bids in 
excess of ceiling price established by 
Office of Price Administration and 
Civilian Supply for such scrap mater- 


Refund of amounts paid in excess of max- 
imum price—contractor for purchase of 
Govt. scrap paper who paid, in accord- 
ance with contract executed prior to 
date of Emergency Price Control Act, 
1942, more than maximum price estab- 
lished therefor is entitled to refund of 
excess paid for deliveries on and after 
Feb. 11, 1942—claim for refund to be 
forwarded to this office for direct settle- 
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Price-fixing orders—Continued. 
ment. 20C. G. 703, modified in view of 
subsequent legislation 
Proceeds—disposition—miscellaneous re- 
ceipts. See Miscellaneous Receipts, sales. 
Public lands: 
Land, timber, etc.: 

Grantor’s right under reservation in 
deed—where Govt. acquired fee of 
land for wildlife refuge by deed re- 
serving to grantor right to prospect for, 
mine and remove oil, gas, or other 
minerals from land, subject to pay- 
ment of royalty to Govt., such reserva- 
tion in effect reserved in grantor title 
of oil, etc., under surface, so that oil is 
for disposition and sale under such 
terms and conditions as determined by 
grantor and not Secy. of Agri. (In- 
terior) as provided in sec. 401, act, 
June 15, 1935, relating to disposition of 
products on wildlife refuges 

Status of oil as ‘“‘spontaneous product of 
the soil” —oil is not a “spontaneous 
product of the soil’? within meaning 
of sec. 401, act, June 15, 1935, requiring 
portion of receipts from such products 
on wildlife refuges to be distributed to 
county or countries in which refuge 
is located 


SELECTIVE SERVICE SYSTEM: 


Appropriations. See Appropriations, Selec- 
tive Service System. 
Local draft boards serving without com- 
pensation: 

Status as “‘officers of the United States’”’— 
uncompensated personnel of Selective 
Service System, including local board 
members, are officers of U. 8 

Traveling expenses, etc.: 

Applicability of Standardized Govt. 
Travel Regulations—uncompensated 
personnel of Selective Service System 
including local board members, are 
officers of U. 8., and their traveling 
expenses incident to attendance upon 
U. 8. courts as witnesses in their 
official capacity should be paid on 
basis of Standardized Govt. Travel 
Regulations from Selective Service 
System appropriations, rather than 
on a mileage basis, as provided in 28 
U. 8. ©. 600ce, from Dept. of Justice 


Effect of waiver of compensation— 
waiver forms signed by Selective 
Service local board members expressly 
waiving any right to pay or compen- 
sation relate only to services ordinarily 
rendered, so that signing of such 
waivers does not preclude payment 
from Selective Service System appro- 
priations of traveling expenses when 
they are required to travel from their 
homes as court witnesses in their 


1281 


Page 





1282 


‘ 


SELECTIVE SERVICE SYSTEM—Con. 


Local draft boards serving without compen- 
sation—Continued. 

Witness fees—uncompensated Selective 
Service System personnel, including 
local board members, who attend U. 8. 
courts as witnesses may be paid usual 
attendance fees from annual appropria- 
tions for the Dept. of Justice 

Registrants: 

Education of: 

Funds provided by Emergency Relief 
Appropriation Act, 1942, may be used 
for prosecution on Federal basis of 
project for educating Selective Service 
System registrants to standard which 
conforms with minimum educational 
requirements for induction into 
armed forces of U. 8., but Selective 
Service System, as sponsor of project, 
may not use moneys appropriated 
for its operation and maintenance to 
obtain any materials to be used in 
connection therewith 

Funds provided for operation and main- 
tenance of Selective Service System 
are not available for educating regis- 
trants so that they may meet educa- 
tional requirements for induction into 
armed forces of U. 8................._. 


SERVICES BETWEEN DEPARTMENTS 
AND ESTABLISH MENTS: 


See Appropriations, transfers, between depart- 
ments and establishments. 


SET-OFF: 


Contract payments—administratively pre- 
audited cost-plus contractor payments— 
erroneous or improper payments made by 
cost-plus-a-fixed-fee contractors, after ad- 
ministrative preaudit approval, included 
in Govt. reimbursement payments to con- 
tractors under a contract stipulation pro- 
viding for such reimbursements, will, not- 
withstanding said stipulation, be collected 
from sums otherwise due contractor 

Damages—unliquidated—damage to private 
property transported at Government ex- 
pense—in suit by transportation company 
against U. 8. for transportation charges on 
personal effects of military personnel, U.S. 
would not be allowed any amount by way 
of set-off or counter-claim merely because 
property owner may later assert claim 
against U. 8. under act, Mar. 4, 1921, for 
damage to property in transit, since 
amount payable as damage by U. 8. would 
not be liquidated and could not be deter- 
mined by court or any person or agency 


Indefinite, undetermined, or doubtful in- 
debtedness—general rule—under genera] 
rule that courts will not allow unliquidated 
claims to be set off, where claim is not only 
unliquidated at inception of legal action 
but is not susceptible of exact determina- 
tion by court, offset would not be allowed - 
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Retirement annuities: 
Annuities deferred upon separation from 
service: 

Availability in general for set-off— 
annuity payments due a former em- 
ployee pursuant to sec. 5, act, Jan. 24, 
1942, providing for annuity benefits at 
a certain age to former employees who 
have been separated from the service 
after serving 5 or more years, are avail- 
able as a set-off against an indebted- 
ness to the Government_........__. . 

Caveat establishing for future set-off 
purposes—Civil Service Commission 
advised that when debt is reported 
against employee coming within pur- 
view of sec. 5, act, Jan. 24, 1942, estab- 
lishing an annuity benefit plan for em- 
ployees who are separated from service 
after having served 5 years or more, a 
caveat should be placed against em- 
ployee’s account in retirement fund 
with view to collecting same when 
amount in fund to employee's credit, 
or annuity payments, become avail- 
able for set-off _ _- 

Retirement deductions: 
Deductions retained in retirement fund for 
delayed annuity purposes: 

Availability in general for set-off before 
or after employee’s death—retirement 
deductions which are made from an 
employee's salary on and after date of 
act, Jan. 24, 1942, amending Civil 
Service Retirement Act, and which, 
upon separation of employee from 
service, are required to remain in re- 
tiremeént fund as basis for future an- 
nuity payments if employee has had 
5 or more years of service, are not 
available after separation for set off 
against an indebtedness to the Govt., 
but if the employee dies prior to be- 
coming eligible for an annuity, any 
amount to his credit in retirement fund 
otherwise payable to his estate is avail- 
able for set-off purposes 

Availability in general for set-off upon 
employee’s claim for refund—tetire- 
ment deductions made prior to Jan. 24, 
1942, from salary of an employee within 
purview of sec. 5, act, Jan. 24, 1942, 
amending Civil Service Retirement 
Act to provide in effect that retirement 
deductions made prior to Jan. 24, 1942 
—as distinguished from those made on 
and after such date where the em- 
ployee has had 5 or more years of 
service—shall be subject to withdrawal 
at his election upon separation from 
the service, are available for set off 
against an indebtedness to the Govern- 
ment if and when the employee makes 
claim for refund thereof 
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Retirement deductions— Continued. 
Deductions retained in retirement fund for 
delayed annuity purposes—C on. 
Caveat establishing for future set-off 
purposes—Civil Service Commission 
advised that when debt is reported 
against employee coming within pur- 
view of sec. 5, act, Jan. 24, 1942, estab- 
lishing an annuity benefit plan for em- 
ployees who are separated from service 
after having served 5 years or more, a 
caveat should be placed against em- 
ployee’s account in retirement fund 
with view to collecting same when 
amount in fund to employee's credit, 
or annuity payments, become avail- 
able for set-off 
Employee-theft indebtedness—indebted- 
ness finding based on mere suspicion 
of theft—an administrative finding 
based solely upon suspicion that a 
former postal employee was responsible 
for shortages in the accounts of other 
employees because he had previously 
been found guilty of theft of Govern- 
ment funds in his own custody and 
had had access to the funds in the 
custody of the other employees does not 
establish a prima facie case against the 
former employee such as would justify 
setting off the amount of the shortages 
against the amount to his credit in the 
retirement fund. 19 Comp. Gen. 88, 


Prior to separation from service—Amount 
to credit of an employee in Civil Service 
retirement fund is not available for set 
off to liquidate an indebtedness of 
employee to U. 8S. while employee 
remains in service 


SICK LEAVE: 


See Leaves of Absence, sick. 


SIGNATURES: 


Signature card—voucher certifications—card 
data, filing, ete., requirements—Gen. 
Reg. 93—Revised, Mar. 14, 1942 _.______- 

Vouchers, etc.—vendor’s certificates—sign- 


SOCIAL SECURITY: 


Federal aid: 
State sales tax inclusion: 

Social Security Board may include in 
its grants under sec. 302 (a) of the 
Social Security Act to the State of 
California for unemployment compen- 
sation administration an amount rep- 
resenting the California retail sales 
tax—the legal incidence of which is 
upon the vendor—which the Dept. of 
Employment or other State agency is 
required to pay in connection with the 
purchase of supplies and equipment 
the Board finds necessary for the 


Federal aid—Continued. 

State sales tax inclusion—Continued. 
proper administration of the unem- 
ployment compensation laws of that 
State. 17 Comp. Gen. 223, modified _. 

Social Security Board, under authority 
conferred by sec. 302 (a) of Social Secur- 
ity Act, as amended, may include in 
grants under said section to a State 
for unemployment compensation ad- 
ministration an amount to cover State 
sales taxes paid by State agency in 
purchasing supplies and equipment 
needed in administration of Stave un- 
employment compensation laws, irre- 
spective of whether “legal incidence’ 
of tax is on vendor or vendee. 17 
Comp. Gen. 223, overruled, Same 
rule applies, also, to grants to States 
for purposes set forth in other titles of 
Social Security Act and Wagner-Peyser 
DD Bicahicciita tactics igen Aatsietgiiaadlytin 


STATES: 


Federal aid—social security. See Social 
Security, Federal aid. 
Federal payments in lieu of taxes. See Pay- 
ments, in liew of tazes. 
Taxes. See Tares. 


STATUTORY CONSTRUCTION: 


See, also, Words and Phrases for construction 
of particular language. 

Applicability scope in general—while a 
statute is presumed to speak from its 
enactment, it embraces all such persons or 
things as subsequently fall within its scope, 
and ceases to apply to such as thereafter 
fall without its scope 

Applicability to sovereign—sovereign is 
not affected by statutory provisions or 
administrative orders unless expressly 
named therein or included by necessary 


Appropriations—authorized or made. 
Appropriations, authorized or made. 

Authority to administer statute as authority 
to decide questions of law—authority to 
adminster the provisions of a statute does 
not carry with it the power finally to 
determine disputed questions of law as to 
the construction of the statute being ad- 


Effective date of statutes. See Statutory 
Construction, time statutes take effect; also, 
related heading: Statutory Construction, 
retroactive operation of statutes. 

Effect of entire statute on part being con- 
strued—the intent of the legislative body 
as expressed in any part of a statute must 
be gathered from the reading of the statute 


“‘Ejusdem generis” rule—under doctrine of 
ejusdem generis, where general words follow 
enumeration of particular classes of persons 
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or things, general words will be construed 
as applicable only to persons or things of 
same general nature or class as enumer- 
ated, and, therefore, words “other” or “any 
other” following enumeration of particular 
classes are to be read as “other such like”’ 
and include only others of like kind and 
CEL qlvtntiinaddppenigenehorag nese ‘ 
Exceptions in general provisions—exceptions 
to general rule prescribed by law, or regu- 
lations having force and effect of law, are 
required to be strictly construed_.._...._- 
Literal meaning broader than intended— 
the operation of a statute is to be restrained 
within narrower limits than its words im- 
port when the literal meaning of its lan- 
guage would extend to cases which the 
legislature never designed to embrace in 
425, 
Literal meaning narrower than intended— 
term “discharged enlisted men” as used in 
1942 Marine Corps appropriation “for 
payment to discharged enlisted men for 
clothing undrawn’”’ is to be construed as 
descriptive term and not as term of limita- 
tion, and, therefore, as not barring accrued 
clothing allowance savings payments prior 
NE tec dinnine= <aeetenensete et 
Natural right limitations—rule of statutory 
construction that statutes in derogation of 
natural rights are to be strictly construed 
and are not to be extended by construction 
to matters not clearly or expressly therein, 
particularly where such statutes are penal 
in nature, is applicable to contract under 
which contractor relinquishes natural 


Provisos: 


First proviso of sec. 2, act, Mar. 9, 1942, 
authorizing under certain conditions 
uniform and equipment allowance for 
members of Officers’ Reserve Corps 
commissioned prior to Sept. 26, 1941, is 
independent enactment from, and does 
not constitute exception to, enacting 
clause of said section, authorizing under 
certain conditions similar*allowance for 
persons originally commissioned in 
Army of U. 8. on or subsequent to Sept. 


While the usual office of a proviso is s to 
qualify, restrict, or limit some matter in 
the section or part of the statute to which 
it is attached, yet if its terms are broader 
and more comprehensive than required 
for such purpose, it will operate as a gen- 
eral enactment and control matters not 
within the scope of such section or part - - 

Repeals: 

Previous statute entirely covered by sub- 
sequent legislation _____._._. 

Repeals by implication are not favored --. 

Retroactive operation of statutes—statutes 

apply only to future cases unless other- 

wise expressly stated or unless it appears 
by necessary implication from nature and 


ise of legislative history, title, ‘ete.: 
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words of statute that retrospective effect 
was intended 


Specific ». general provisions—later general 


statute does not affect operation of earlier 
special statutes unless special statute is ex- 
pressly repealed, or is so wholly inconsist- 
ent with general statute that its repeal 
must of necessity be implied 


Time statutes take effect—statute is effective 


from and after its date unless clear from 
language of statute that different effective 
date was intended 


Unambiguous provisions—if the language of 


a statute is plain and free from ambiguity, 
and expresses a single, definite and sensi- 
ble meaning, that meaning is presumed to 
be the meaning which the legislative body 
intended to convey. abe psbaton 
Committee reports, etc., preceding enact- 
ment of statute may not be referred 
to in order to ascertain its meaning 
except where ambiguity or uncertainty 
exists as to meaning of words used 
Since intended meaning of sec. 2 (b), act, 
Jan. 24, 1942, relating to reemployment 
of retired civilian employees with special 
qualifications, when considered in con- 
nection with sec. 2 (a) of said act, is not 
clear, and literal construction of terms 
used would result in vain and useless 
procedure amounting to absurdity, there 
is justified a reference to legislative 
history of enactment, particularly to 
committee report and debates, to deter- 
mine whether intention was to permit 
reemployment, upon retirement for age, 
without there being a break in service, 
or period for which annuity was pay- 
actus exttnamnitonsentiaedt 


STORAGE: 
Private property: 


Household effects: 

Appropriation availability--decentrali- 
zation of Federal agencies—funds allo- 
cated from appropriation ‘‘Emergency 
Fund for the President’’ made by 
Independent Offices Appropriation 
Act, 1942, for transfer of household 
goods and personal effects of “decen- 
tralized’’ employees “as provided by 
the act of Oct. 10, 1940, and regula- 
tions promulgated thereunder” are 
not available for expense of tempo- 
rarily storing such goods and effects 
in transit, in absence of specific pro- 
vision therefor in the allocation letter, 
in the said act of Oct. 10, 1940, or in the 


Authority for packing, crating, etc., as 
authority for storage—phrase “‘pack- 
ing, crating, drayage, and transporta- 
tion of household goods and personal 
effects” as used in uniform transporta- 
tion of household effects statute of 


Page 
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STORAGE—Continued. Page | SUBSISTENCE—Continued. 
Private property—Continued. Air travel—Continued. 
Household effects—Continued. Special training duty or tests: 
Oct. 10, 1940, does not include author- Where orders direct air travel by limited 
ity for storage either at place from number of officers and enlisted men 
which or place to which property is “for purpose of receiving instructions 
transported... .... relative to flights in connection with 
SUBROGATION: Pursuit Searchlight test,” and pur- 
: ; pose of individual instruction is to per- 
Personal injury claims. See Personal In- 
, sf feet them in performance of duty of 
juries, subrogation. Des.ste* . 
, specific character, fact that such in- 
Private property damage, loss, or destruc- : a oe or 
: 7 structions would enable individual to 
tion claims. See Property, private, damage, : 
tune at te function better in performance of par- 
» or dests , ticular military duty in actual combat 
SUBSISTENCE: does not affect air travel status for per 
See, also, related headings: Traveling Er- diem in lieu of subsistence purposes 
penses: Etc. Where orders direct the travel of a 
Actual expenses—commutation. See Sub- limited number of personnel, not as a 
sistence, per diems. military organization or command, for 
Air travel: temporary individual instruction or 
Aerial maneuvers—where orders to sub- for the purpose of testing equipment, 
stantial number of military personnel, their otherwise continuing air travel 
not specifically designated as a military status will not be terminated by the 
organization but functioning as such directed duty 


under a superior commander, direct air Attendants—discharged personnel—appro- 


travel to participate in simulated com- priation availability—in absence of specific 
bat activities, the air travel status of the statutory provision therefor, payment of 
personnel for purposes of payment of per expenses of attendant to accompany Navy 
diem in lieu of subsistence will be ter- enlisted man to his home after his dis- 
minated by the directed duty charge on account of physical disability is 
Delays: unauthorized - aetna eats 
During training flight—Army personnel Boards, commissions, committees, etc. 


performing under orders a cross coun- See related heading: Traveling Erpenses, 
try airplane flight for training purposes boards, commissions, committees, etc. 
were not in an air travel status, and Commutation. See Subsistence, in kind, 
telegraphic orders, issued after plane commutation; Subsistence, per diems. 
was forced down, instructing personnel Fractional days: 
to remain with plane until repairs were Per diems: 
completed and confirmatory orders Absence between 8 a. m. and 6 p. m.: 
purporting to authorize per diem for A Government traveler who is subject 
travel in an air travel status for the to provisions of Standardized Gov- 
more than 72 hours of delay were with- ernment Travel Regulations and 
out effect to place the personnel in such who leaves his official station at 
a travel status so as to authorize pay- 8 a. m., pursuant to official orders, 
ment of a per diem 3 arrives at his place of duty at 9:30 
Port of embarkation—if an officer’s orders a. m., and after concluding his official 
direct travel by air, without troops, business leaves such point at 5 p. m., 
from a point in U. 8. to an ultimate arriving back at his station at 6:30 
destination outside U. 8., and pre- p. m., is entitled, under par. 51 of 
scribe reimbursement as for such said Standardized Government 
travel, a delay incident to mode of Travel Regulations, to one-half of a 
travel at port of embarkation for the per diem, the restriction against 
overseas portion of the journey would paying any per diem for absence 
not affect the officer’s travel status so between 8 a. m. and 6 p. m. con- 
as to deny reimbursement of actual tained therein not being for applica- 
traveling expenses or per diem in lieu tion since the absence was not 
; 50! entirely between 8 a. m. and 6 p. m 
Requirement that orders be specific— Where employee’s regular tour of duty 
orders directing travel of military per- falls between hours other than 8 a. m. 
sonnel by air should be made sufficiently to 6 p. m., the proviso in par. 51, 
specific, without disclosing confidential Standardized Government Travel 
information, to permit a reasonably cer- Regulations, that “‘no per diem will 
tain determination of their air travel be allowed when the departure is 
status for purposes of payment of per after 8 a. m. and the return on the 
diem in lieu of subsistence authorized same day is prior to 6 p. m.” does 
by sec. 12, act, June 10, 1922, as amended, not preclude allowance of per diem 
and the regulations issued pursuant for official travel performed entirely 
between 8 s, m. and 6 p. m 
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Fractional days—Continued. 
Per diems—C ontinued. 
Absence during tour of duty fixed at 
hours other than between 8 a, m. and 
6 p. m.—even though an employee's 
regular tour of duty falls between 
hours other than 8 a. m. to 6 p. m., 
no per diem may be allowed for travel 
performed entirely within the hours of 
his tour of duty__.. edeiiieninmes 
Absence from temporary station at 
which no per diem is paid—employee 
in travel status away from permanent 
headquarters for extended period of 
more than 24 hours who had agreed 
that no per diem would be payable at 
certain temporary duty station may 
be paid one-fourth per diem for any 
part of four quarters of calendar day— 
beginning at midnight—spent in travel 
status away from said temporary duty 
station. Computation of per diem for 
continuous travel of less than 24 hours 
away from permanent station, in 
which case quarter-day periods are 
computed from time of departure, 
distinguished cad satelite 
Daily return to home from temporary 
duty station—where an employee 
voluntarily continued to reside at his 
home within the corporate limits of his 
permanent station during a period of 
duty at a temporary station located 
a short distance outside said corporate 
limits, leaving his home shortly before 
8 a. m. each day and returning shortly 
after 6 p. m. without incurring any 
additional subsistence costs, and the 
head of the department concerned has 
reported that under the facts and cir- 
cumstances involved there is no basis 
for payment of per diem in lieu of sub- 
sistence, the employee is not entitled 
to payment of per diem in any amount, 
even though the orders directing the 
temporary duty authorized per diem... 
Scope and general purpose of “8 a. m. to 
6 p. m.” rule—while “8a. m. to6 p.m.” 
rule stated in par. 51, Standardized 
Govt. Travel Regulations denying 
subsistence allowance for travel be- 
tween the hours of 8 a. m. and 6 p. m. 
relates only to employees whose regu- 
lar tour of duty falls within those 
hours, its purpose was to deny per diem 
for any trips of short duration where 
ordinary arrangement for subsistence 
would not be interrupted thereby ---- 


In kind: 


After termination of hospitalization fur- 
nished upon discharge—Naval Reserv- 
ists—Naval Reserve enlisted men on 
active duty, retained for indefinite 
period of hospital treatment after dis- 
charge other than at expiration of en- 
listment upon recommendation of 


medical survey board, may be fur- 
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In kind—Continued. 


nished transportation and subsistence 

at termination of hospitalization to 

place from which taken for active 

duty, provided appropriation is avail- 

able therefor... .............. aaitiiinesdoe 
Commutation: 

Field parties—since temporary survey- 
ing assistants, General Land Office, 
are not within purview of Classifica- 
tion Act prescribing fixed salary rates 
from which must be deducted under 
act, Mar. 5, 1928, determined value of 
allowances furnished in kind, there is 
no objection to commuting amount 
it would cost Govt. to furnish sub- 
sistence in kind to such employees 
while away from their homes as mem- 
bers of surveying parties, and allowing 
them that amount in addition to their 
stipulated wage as part of their total 
compensation—employees to subsist 
themselves. .............. 

Naval Reservists: 
Discharge while on active duty: 

Naval Reserve enlisted men on 
active duty, retained for indefinite 
period of hospital treatment after 
discharge other than at expiration 
of enlistment upon recommenda- 
tion of medical survey board, 
may not be paid at time of dis- 
charge from service, commuted 
value of such transportation and 
subsistence which would other- 
wise be furnished at that time-__- 

While Naval Reserve enlisted man 
on active duty, discharged other 
than at expiration of enlistment for 
any of causes which entitle enlist- 
ed man of Regular Navy, if so dis- 
charged, to travel allowance, is 
entitled to transportation and sub- 
sistence in kind to place from 
which taken for active duty, pay- 
ment of the commuted value thereof 
ane eecmoutinadmoe 

Part of compensation. See Compensation, 
allowances, in kind, 


Interruption of transportation by Govern- 


ment-owned vessel. See Subsistence, 
vessels, Government-owned, delays en route. 


Orders. See Orders. 
Per diems: 


Airtravel. See Subsistence, air travel. 

Fractional days. See Subsistence, frac- 
tional days, per diems. 

Private party consultation, conference, 
etc., matters. See Traveling Expenses, 
private parties. 

Statutory authorization necessity in 
general—in absence of express statutory 
authority, either in appropriation act or 
otherwise, appropriated funds may be 
used for payment of traveling expenses 
on actual expense basis only and not on 
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SUBSISTENCE—Continued. 
Per diems—Continued. 


Transitory temporary employees—tem- 
porary field surveying assistants, General 
Land Office, are entitled to the per diem 
in lieu of subsistence provided for in 
their contract of employment regardless 
of whether they may or may not be con- 
sidered as in a travel status, since the 
nature of their employment—temporary 
and transitory—and the fact that the per 
diem payment is really a part of their 
compensation, instead of a travel allow- 
ance under Subsistence Expense Act of 
1926, as amended, make unnecessary 
designation of official headquarters as 
required by said Act and Standardized 
Government Travel Regulations -...... 

Travel by mode other than as directed— 
employee's right to savings—employee 
ordered to travel by Govt. vehicle who 
nevertheless travels by common carrier 
and claims savings in compensation, 
per diem, and transportation of baggage, 
may be reimbursed only for such ex- 
penses, other than speculative, as Govt. 
would have sustained had travel béen 
as ordered, and may not be reimbursed 
for cost of common carrier travel_-.-..-.- 


Subsistence allowance. See Subsistence Al- 


lowance. 


Temporary duty: 


Return to home daily: 

Where an employee voluntarily con- 
tinued to reside at his home within 
the corporate limits of his permanent 
station during a period of duty at a 
temporary station located a short dis- 
tance outside said corporate limits, 
leaving his home shortly before 8 a. m. 
each day and returning shortly after 
6 p. m. without incurring any addi- 
tional subsistence costs, and the head 
of the department concerned has re- 
ported that under the facts and cir- 
cumstances involved there is no basis 
for payment of per diem in lieu of sub- 
sistence, the employee is not entitled 
to payment of per diem in any amount, 
even though the orders directing the 
temporary duty authorized per diem - 

While under facts of involved case, 
employee may not be paid per diem 
in lieu of subsistence during period 
of duty at nearby temporary station 
when he continued to.reside at home 
at permanent station, properly sup- 
ported claim for additional travel 
expense resulting from performance 
of temporary duty will be given con- 
weRaraiieh st. s. SStn id Ce cteic 


Travel status: 


Aerial maneuvers—where orders to sub- 
stantial number of military personnel, 
not specifically designated as a military 
organization but functioning as such 
under a superior commander, direct air 
travel to participate in simulated com- 

470350™—42 83 
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Travel status—Continued. 


bat activities, the air travel status of 

the personnel for purposes of payment of 

per diem in lieu of subsistence will be 
terminated by the directed duty_..__. ‘ 
Special training duty or tests: 

Where orders direct air travel by limited 
number of officers and enlisted men 
“for purpose of receiving instructions 
relative to flights in connection with 
Pursuit Searchlight test,’’ and pur- 
pose of individual instruction is to 
perfect them in performance of duty 
of specific character, fact that such 
instructions would enable individual 
to function better in performance of 
particular military duty in actual 
combat does not affect air travel 
status for per diem in lieu of sub- 
sistence purposes. __.............-.... 

Where orders direct the travel of a limit- 
ed number of personnel, not as a mili- 
tary organization or command, for 
temporary individual instruction or 
for the purpose of testing equipment, 
their otherwise continuing air travel 
status will not be terminated by the 


Vessels—Government-owned —delays en 


route—where travel-by-transport status 
of an Army officer was terminated upon 
arrival of transport at a U. 8. port due to 
suspected contagious disease, and travel 
to the officer’s new station was completed 
by rail, he is not entitled to reimbursement 
for any shore expenses, such as subsistence, 
incurred between the date of debarkation 
and the date of departure by rail for the 
new station....___.. eels Stace taatape phat ate 


SUBSISTENCE ALLOWANCE: 
Dependents: 


Children: 

Legitimacy—child born of unrecognized 
common-law marriage relationship 
may not be considered “‘legitimate”’ 
for dependency allowance purposes 
prior to the legal marriage of the parties 
in a State where legal marriage legiti- 
matizes such offspring ___._..-......-. 

Stepchildren—relation of stepparent and 
stepchild existing between a Navy 
officer and the child of his wife by a 
former marriage does not survive the 
death of the wife so as to authorize in- 
creased rental and subsistence allow- 
ances on account of dependent child as 
defined in sec. 4, act of June 10, 1922, as 
amended, even though the officer con- 
tinues to maintain the child solely from 
RT RE ee IR 

Common-law marriage. See Husband and 

Wife, marriage, common-law, rental, sub- 

sistence, etc., allowances. 

Proof of dependency—affidavits. See 

Affidavits, dependency. 
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SUBSISTENCE ALLOWANCE—Con. 
Dependents—C ontinued 
Stepmother—term “‘mother” as used in 
sec. 4, act, June 10, 1922, as amended, de- 
fining dependents on account of whom 
military, etc., personnel may be paid 
rental, subsistence, etc., allowances, does 
not include a stepmother-.._....-_- 
Insular force of the Navy—since members of 
insular force of Navy are enlisted men of 
Regular Navy, current naval appropria- 
tions for quarters and subsistence allow- 
ances authorized to be paid enlisted men of 
Regular Navy by sec. 11, act, June 10, 
1922, are, in absence of administrative lim- 
itations, available for payment of such 
allowances to members of insular force of 


Issuance of certificate of creditable record— 
Marine Corps commissioned warrant of- 
ficer with less than 3 years’ commissioned 
service who was retired prior to date of 
act, Feb. 16, 1929, amending act, June 10, 
1922, with respect to period pay of com- 
missioned warrant officers as affected by 
certificates of creditable record, and who, 
upon being called to active duty in Decem- 
ber, 1941, was issued a certificate of cred- 
itable record covering his service as of time 
of retirement, is entitled under act, Feb. 16, 
1929, while onactive duty and while receiv- 
ing saved pay of a warrant officer to sub- 
sistence and rental allowances of second 
period based on such certificate. 16 C. G. 
507 and 21 id. 181, distinguished 

Saved pay and allowance matters. See Pay, 
promotions, temporary, saved pay and allow- 
ances; Pay, saved pay and allowance matters. 

While attached to vessel being fitted out— 
where there were no quarters or messing 
facilities for Navy enlisted men during 
period they were assigned to duty in con- 
nection with conversion and fitting out of 
vessel commissioned in ordinary, men may 
be paid quarters and subsistence allowance 
under sec. 11, act, June 10, 1922, but they 
are not entitled to such allowances during 
passage of vessel between ports when fur- 
nished subsistence by private contractor 
GOIN SAE... ccrdsevesien anne tecnenee 

While furnished subsistence by Government 
contractor—Navy enlisted men assigned 
to vessel commissioned in ordinary may 
not be paid subsistence allowance during 
passage of vessel between ports when fur- 
nished subsistence by contractor deliver- 


Counterclaims—unliquidated claims—dam- 
age to private property transported at 
Government expense—in suit by trans- 
portation company against U. 8. for trans- 
portation charges on personal effects of 
military personnel, U. 8. would not be 
allowed any amount by way of set-off or 
counterclaim merely because property 
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owner may later assert claim against U, 8. 
under act, Mar. 4, 1921, for damage to 
property in transit, since amount payable 
as damage by U. 8. would not be liquidat- 
ed and could not be determined by court 
or any person or agency except Sec. of War. 
Costs. See Courts, costs, 
Defenses: 
Persons in military service: 

Appearance fees—provisions of Soldiers 
and Sailors Civil Relief Act of 1940 
relating to court appointment of attor- 
neys to represent defendants absent 
in the military service modify the 
requirements of sec. 3, act, Feb. 11, 
1925, with respect to the payment of 
fees in U. 8S. courts, to the extent of 
authorizing such attorneys to file their 
appearance on behalf of the absent 
defendants without paying the fees, so 
that the clerks of U. 8. courts will not 
be required to account for appearance 
fees not collected in such cases 

Attorneys’ fees—neither the Alaska ““C”’ 
Fund nor any other appropriated 
moneys are available for payment of 
compensation to attorneys who are 
appointed pursuant to Soldiers and 
Sailors Civil Relief Act of 1940 to rep- 
resent in court proceedings defendants 
who are in the military service 


SUNDAYS AND HOLIDAYS: 


Compensation: 
Failure to report for administratively re- 
quired duty: 

Annual or sick leave may not be charged 
for absence on a holiday on which 
employees are required to work under 
general administrative order, but it 
is within administrative discretion to 
excuse an employee from working 
either with or without pay—regardless 
ot the basis of compensation or whether 
he is subject to holiday pay statute of 
June 29, 1938—on such a holiday, or, 
if employee should arbitrarily absent 
himself on that day, to deduct one 
day’s pay as a disciplinary measure._ 

Employees of Govt. Printing Office, in- 
cluding per diem, per hour, and piece- 
work employees subject to holiday 
pay statute of June 29, 1938, who were 
in an annual or sick leave status for a 
period including Monday, Feb. 23, 
1942—a holiday in Dist. of Col.—and 
who did not receive notice of adminis- 
trative order that such holiday would 
be a work day should be paid for that 
day, without charge to leave of any 


Employees of Govt. Printing Office, in- 
cluding per diem, per hour, and piece- 
work employees subject to holiday pay 
statute of June 29, 1938, who were offi- 
cially notified to work on Monday, 
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SUNDAYS AND HOLIDAYS—Con. 
Compensation—C ontinued. 


Failure to report for adminstratively re- 

quired duty—Continued. 

Feb. 23, 1942—a holiday in Dist. of 

Col.—but who were absent on that 

day for some personal reason should 

not be carried in a leave without pay 

status for that day, but whether in a 

particular case there should be de- 

ducted one day’s pay for failure to 
work is for administrative determi- 
cdinodatitne cinkcibontivcsdeapave 
Employees of Govt. Printing Office 
including per diem, per hour, and 
piecework employees subject to 
holiday pay statute of June 29, 1938, 
who were officially notified to work 
on Monday, Feb. 23, 1942—a holiday 
in Dist. of Col.—but who were ill on 
such holiday and reported such fact 
as soon as possible should be excused 
from working and paid their regular 
compensation for that day, without 
charge to leave of any kind, if it be 
administratively determined that 
they were actually not able to work 

OE GR sticks teh dds dacdnoe 

Forty-hour-week employees: 

Sundays and holidays included or not 
included in forty-hour week: 

Overtime rates. See Compensation, 
overtime, forty-hour week, Sunday and 
holiday work. 

Where regular 8-hour tour of duty 
of 40-hour-week employees was 
changed on a holiday—not arbi- 
trarily but in an emergency—from 8 
a. m.—4 p. m. to 12 midnight—8 a. 
m., the Jatter 8 hours constituted 
part of the regular 40-hour weekly 
tour of duty and the employees 
are not entitled to pay at overtime 
rates for the 8 hours actually worked, 
or to gratuity pay for the holiday, in 
addition to their regular wages... .. 

Leaves of absence. See Sundays and 
Holidays, leaves of absence. 

Per diem employees employed without 
limitation as to tenure—per diem em- 
ployees, including unskilled laborers, 
appointed or employed without limita- 
tion of time, are “regular employees of 
the Federal Government whose com- 
pensation is fixed at a rate per day” 
within the meaning of the holiday law 
of June 29, 1938, and, as such, are entitled 
to compensation for any holiday there- 
after, including any occurring during 
first 30 days of their employment, on 
which they are prevented from working 
solely by occurrence of the holiday. 19 
Comp. Gen. 426, distinguished __....... 

“Regular employees” defined—per diem 
employees, including unskilled laborers, 
appointed or employed without limita- 

tion of time, are “‘regular employees of 
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Compensation—Continued. 


the Federal Government whose com- 
pensation is fixed at a rate per day” 
within the meaning of the holiday 
law of June 29, 1938, and, as such, are 
entitled to compensation for any holiday 
thereafter, including any occurring dur- 
ing first 30 days of their employment, on 
which they are prevented from working 
solely by occurrence of the holiday. 
19 Comp. Gen. 426, distinguished. _.__. 
Temporary employees—charging of annual 
leave as effecting right to pay—tem- 
porary employees whose compensation 
is fixed at rate per day, per hour, or on a 
piece-work basis but who may not be 
classed as “regular employees’ within 
meaning of holiday statute approved 
June 29, 1938, are not entitled to holiday 
pay and payment may not be made to 
them for holidays by making deduction 
from annual leave to their credit 


Compensatory time—five-day week—re- 


quiring of work on compensatory time day 
—special clerks, clerks, and laborers, in 
first and second-class post offices, and 
carriers in City Delivery Service may be 
scheduled for work on same day they are 
granted compensatory time off from duty 
in lieu of work which was required on a 
preceding Saturday, and such time off may 
be included as part of regular 8-hour work 
day in determining overtime compensation 
payable for work required on that day in 
addition to the 8 hours thus computed, 
but both compensatory time off and 
overtime compensation may not be 
allowed for same period of day 


Holidays: 


Compensation. See Sundays and Holi- 
days, compensation. 

Monday following holiday falling on 
Sunday—Feb. 23, 1942, the Monday 
following George Washington’s Birth- 
day, which fell on Sunday, was a holiday 
in Dist. of Col. under act of Mar. 3, 1901, 
as amended, and Exec. Order 1076 of 
May 22, 1909, within meaning of act 
of Mar. 2, 1940, excluding holidays 
from days to be charged against annual 
and sick leave provided for in leave 
acts of Mar. 14, 1936 


Leaves of.absence: 


Annual: 
Salary and leave computations: 

Administrative order holidays—tem- 
porary employees within meaning of 
leave regulations paid on an annual 
or monthly basis and “regular em- 
Ployees” within meaning of holiday 
Statute of June 29, 1938, classed as 
temporary under civil-service rules 
but not as temporary under leave 
regulations are entitled to pay on 
holidays declared by law, Executive 
order, or administrative order, and 
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SUNDAYS AND HOLIDAYS—Con. 
Leaves of absence—Continued. 
Annual—Continued. 
Salary and leave computations—Con. 


may not be charged annual leave ex- 
cept during period office may be 
closed for administrative reasons and 
employeesare specifically required by 
administrative action to take leave _-_ 
Failure to report for administratively 
required duty: 

Annual or sick leave may not be 
charged for absence on a holiday 
on which employees are required 
to work under general administra- 
tive order, but it is within adminis- 
trative discretion to excuse an em- 
ployee from working either with or 
without pay—regardiess of the 
basis of compensation or whether 
he is subject to holiday pay stat- 
ute of June 29, 1938—on such a 
holiday, or, if employee should 
arbitrarily absent himself on that 
day, to deduct one day’s pay as a 
disciplinary measure........_. ely 

Employees of Govt. Printing Office, 
including per diem, per hour, and 
piecework employees subject to 
holiday pay statute of June 29, 
1938, who were in an annual or 
sick leave status for a period in- 
cluding Monday, Feb. 23, 1942—a 
holiday in Dist. of Col.—and who 
did not receive notice of adminis- 
trative order that such holiday 
would be a work day should be 
paid for that day, without charge 
to leave of any kind. _............- 

Leave payments during military duty: 

In computing annual leave for which 
payment is authorized by act, 
Aug. 1, 1941, concurrently with ac- 
tive military or naval service, 
credit should be allowed for Sun- 
days and other nonwork days. 
See B-20149, Sept. 13, 1941, 21 
C. G. 210 

The payment authorized by act of 
Aug. 1, 1941, for leave of Govt., 
etc., employees concurrently with 
military or naval duty should be 
computed upon same basis as 
though the leave had been taken 
for the period covered thereby 
without entering the military or 
naval service, and, therefore, credit 
for Sundays and other nonwork 
days should be allowed........... 

Leave payments for denied leave: 
War Dept. field service employee 
who is entitled to payment under 
act, June 3, 1941, and President’s 
regulations issued pursuant there- 
to, for annual leave covering a va- 
cation which he has requested per- 
mission to take but which was 
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Leaves of absencs—Continued. 
Annual—Continued. : 
Salary and leave computations—Con. 


Leave payments for denied leayve— 
Continued. 

denied because his services could 
not be spared should be paid as if 
he were actually on vacation for 
the period so denied him, and, 
therefore, credit for Sundays and 
other nonwork days occurring 
within such period should be 
 ccttisdckindtscntesien 
War Dept. field service employee 
who is entitled to payment under 
act, June 3, 1941, and President’s 
regulations issued thereunder, for 
period of annual leave covering re- 
linquished vacation is not entitled 
to payment for Sundays and other 
nonwork days occurring at the 
beginning or end of such period, 
but he may be paid a full day’s 
salary for every Saturday, for 
which four hours or one-half day of 
leave is charged, occurring within 
or on first or last day of period, as 
well as for Sundays occurring 
within such period. _............- 
Status of Monday following holiday 
falling on Sunday—Feb. 23, 1942, the 
Monday following George Washing- 
ton’s Birthday, which fell on Sun- 
day, was a holiday in Dist. of Col. 
under act of Mar. 3, 1901, as amend- 
ed, and Exec. Order 1076 of May 22, 
1909, within meaning of act of Mar. 
2, 1940, excluding holidays from days 
to be charged against annual and 
sick leave provided for in leave acts 
ye ee en 
War Dept. employees outside conti- 
nental U. 8.—while under the leave- 
differential provisions of existing 
leave laws and regulations it is with- 
in the discretion of the War Dept. to 
grant its civilian employees sta- 
tioned outside the continental 
limits of the U. S. annual leave at the 
rate of 26 days per annum, exclusive 
of Sundays and holidays, or at the 
rate of 30 days per annum, inclusive 
of Sundays and holidays, the grant- 
ing of the leave and the rate of ac- 
crual should be upon the same basis - 


Sick: 
Salary and leave computations: 


Failure to report for administratively 
required duty: 

Annugl or sick leave may not be 
charged for absence on a holiday on 
which employees are required to 
work under general administrative 
order, but it is within administra- 
tive discretion to excuse an em- 

ployee from working either with or 
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SUNDAYS AND HOLIDAYS—Con. 
Leaves of absence—Continued. 
Sick—Continued. 
Salary and leave computations—Con. 
Failure to report for administratively 
required duty—Continued. 

without pay—regardless of the 

basis of compensation or whether 

he is subject to holiday pay 

Statute of June 29, 1938—on 

such a holiday, or, if employee 

should arbitrarily absent himself 

on that day, to deduct one day’s 

pay as a disciplinary measure... _. 
Employees of Govt. Printing Office, 
including per diem, per hour, and 
piecework employees subject to 
holiday pay statute of June 29, 

1938, who were in an annual or sick 

leave status for a period including 
Monday, Feb. 23, 1942—a holiday 

in Dist. of Col.—and who did not 

receive notice of administrative 

order that such holiday would be a 

work day should be paid for that 

day, without charge to leave of 


Employees of Govt. Printing Office, 
including per diem, per hour, and 
piecework employees subject to 
holiday pay statute of June 29, 
1938, who were officially notified to 
work on Monday, Feb. 23, 1942—a 
holiday in Dist. of Col.—but who 
were ill on such holiday and re- 
ported such fact as soon as possible 
should be excused from working 
and paid their regular compensa- 
tion for that day, without charge to 
leave of any kind, if it be admin- 
istratively determined that they 
were actually not able to work on 
that day 

Status of Monday following holiday 
falling on Sunday—Feb. 23, 1942, the 

Monday following George Washing- 

ton’s Birthday, which fell on Sun- 

day, was a holiday in Dist. of Col. 
under act of Mar. 3, 1901, as 
amended, and Exec. Order 1076 of 

May 22, 1909, within meaning of act 

of Mar. 2, 1940, excluding holidays 

from days to be charged against 
annual and sick leave provided for 

in leave acts of Mar. 14, 1936 

Without pay: 
Salary and leave computations: 
Failure to report for administratively 
required duty: 

Employees of Govt. Printing Office, 
including per diem, per hour, and 
piecework employees subject to 
holiday pay statute of June 29, 
1938, who were in an annual or sick 
leave status for a period including 
Monday, Feb. 23, 1942—a holiday 
in Dist. of Col.—and who did not 
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Leaves of absence—Continued. 
Without pay—Continued. 
Salary and leave computations—Con. 
Failure to report for administratively 
required duty—Continued. 
receive notice of administrative 
order that such holiday would be 
a work day should be paid for that 
day, without charge to leave of any 


Employees of Govt. Printing Office, 
including per diem, per hour, and 
piecework employees subject to 
holiday pay statute of June 29, 
1938, who were officially notified to 
work on Monday, Feb. 23, 1942—a 
holiday in Dist. of Col.—but who 
were absent on that day for some 
personal reason should not be car- 
ried in a leave without pay status 
for that day, but whether in a par- 
ticular case there should be de- 
ducted one day’s pay for failure to 
work is for administrative deter- 


Employees of Govt. Printing Office, 
including per diem, per hour, and 
piecework employees subject to 
holiday pay statute of June 29, 
1938, who were officially notified to 
work on Monday, Feb. 23, 1942— 
a holiday in Dist. of Col.—but 
who were ill on such holiday and 
reported such fact as soon as pos- 
sible should be excused from 
working and paid their regular 
.compensation for that day, with- 
out charge to leave of any kind, if 
it be administratively determined 
that they were actually not able to 
work on that day 

Saturdays—compensatory time. See Sun- 
days and Holidays, compensatory time. 


TAXES: 


Applicability to U. 8. in general: 
Grant of general power to tax is not to be 
construed as consent to tax U.S 
In view of general rule of statutory inter- 
pretation that sovereign is not intended 
to be bound unless expressly named, any 
doubt with respect to applicability of tax 
to property of the United States must be 
resolved in favor of its inapplicability -.- 
Duties. See Duties. 
Federal: 
Capital stock—discussion of and relation- 
ship to excess profits tax 7 
Cost-plus contract liability. See Con- 
tracts, cost-plus, taz liability. 
Duties. See Duties. 
Excess profits — relationship to capital 


Motor vehicles—procurement by private 
contract of services, ete., incident to 
collection—if administratively deter- 
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Page | TAXES—Continued. 
State—Continued. 


mined that procurement by contract— 
rather than by use of Govt. personnel— 
of a national list of automobile owners 
and certain services incident to collec- 
tion of use tax of $5 imposed on motor 
vehicles under Sec. 3540 of Internal 
Revenue Code, as added by Sec. 557 of 
Revenue Act of 1941, is most economical 
and expeditious means of effecting col- 
lection of such tax, the appropriation 
“Collecting the Internal Revenue’’ may 
be considered available for such pur- 
chases, provided the advertising for Bids 
requirements of Sec. 3709, R. 8., are 


Municipal—cost-plus contract liability. 
See Contracts, cost-plus, taz liability. 


State: 


Cost-plus contract liability. See Con- 
tracts, cost-plus, tax liability. 

Exemption certificates—non-applicability 
to gasoline purchases in North Dakota— 
this office will no longer require tax ex- 
emption certificates or statements show- 
ing payment inclusive of tax in connec- 
tion with purchases of gasoline in North 
Dakota in view of decision of Supreme 
Court of the United States in State of 
Alabama v. King and Boozer, decided 
Nov. 10, 1941, to the effect that a vendor 
of supplies to the Federal Govt. is not 
exempt from a State tax where the legal 
incidence of the tax is not on the vendee, 
the North Dakota gasoline tax being 
ee enka pganpenesae 

Federal payments in lieu of. See Pay- 
ments, in lieu of taxes. 

Gasoline: 

Purchases in North Dakota: 

Legal incidence of North Dakota gaso- 
line tax must be considered as upon 
vendof and not vendee since Su- 
preme Court of North Dakota has 
so held and the U. 8. Supreme Court 
has held that determination of high- 
est court in a State is controlling in 
this question _- bind 

This office will no longer require tax 
exemption certificates or statements 
showing payment inclusive of tax in 
connection with purchases of gaso- 
line in North Dakota in view of de- 
cision of Supreme Court of the 
United States in State of Alabama v. 
King and Boozer, decided Nov. 10, 
1941, to the effect that a vendor of 
supplies to the Federal Govt. is not 
exempt from a State tax where the 
legal incidence of the tax is not on 
the vendee, the North Dakota gaso- 
line tax being such a tax 

Sales: 

Federal-aid grants: 

Social Security Board may include in 
its grants under sec. 302 (a) of the 
Social Security Act to the State of 


Sales—Continued. 
Federal-aid grants—Continued. 

California for unemployment com- 

pensation administration an amount 

representing the California retail 

Sales tax—the legal incidence of 

which is upon the vendor—which 

the Dept. of Employment or other 
@tate agency is required to pay in 
connection with the purchase of sup- 

Plies and equipment the Board finds 

necessary for the proper administra- 

tion of the unemployment compen- 
sation laws of that State. 17 Comp. 

Gen. 223, modified 

Social Security Board, under authority 
conferred by sec. 302 (a) of Social 
Security Act, as amended, may in- 
clude in grants under said section to 
a State for unemployment compen- 
sation administration an amount to 
cover State sales taxes paid by State 
agency in purchasing supplies and 
equipment needed in administra- 
tion of State unemployment com- 
pensation laws, irrespective of 
whether “‘legal incidence”’ of tax is 
on vendor or vendee. 17 C. G. 223, 
overruled. Same rule applies, also, 
to grants to States for purposes set 
forth in other titles of Social Security 
Act and Wagner-Peyser Act 

Government purchases: 

Awards inclusive of taxes—where a bid 
for furnishing supplies to the U. 8. is 
accepted on basis that the purchase 
price includes all State and local 
sales taxes imposed directly on the 
sale and that the contractor will not 
accept a tax exemption certificate in 
lieu of the payment of the amount of 
such taxes, payment must be made 
“without deduction of any amounts 
representing the taxes 

General applicability: 

A State or local sales tax, the legal 
incidence of which is upon the 
vendee, is not applicable to a trans 
action by which the U. 8. procures 
supplies for its governmental pur- 


Decision of U. 8. Supreme Court in 
Alabama v. King and Boozer, 
leaves little room for doubt that 
vendor who sells supplies to U. S. 
is not exempt from payment of 
State sales tax upon transaction 
unless legal incidence of tax is upon 
DD Ss ib inn tih seine os ; 

Voucher and invoice certifications -- - 

Where a contract for supplies is 
awarded on basis of including 
State and local sales taxes in the 
purchase price without deduction 
of an amount representing such 
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Government purchases—Continued. 
Voucher and invoice certifications— 
Continued. 
taxes, the general certificate for 
vouchers and invoices prescribed 
by circular letter A-51607, A-49009, 
Aug. 15, 1941, 21 Comp. Gen. 1160 
may be modified by eliminating 
therefrom the phrase “and that 
State or local sales taxes are not 
included in the amounts billed,” 
provided that, in all cases where 
the legal incidence of such taxes is 
upon the vendee, appropriate 
steps be taken to obtain appro- 
priate certificates from the dealers 
in accordance with Gen. Reg. No. 


TELEGRAMS: 
Evidence requirements for payment: 


Cost-plus contracts—War Dept., in exer- 
cise of reserved right, may make direct 
payment to telegraph companies on in- 
voices for charges incurred by cost-plus- 
a-fixed-fee contractors in connection with 
contract work at Government rates, 
even though telegraph companies fur- 
nish only certified copies, rather than 
originals, of transmitted messages and 
invoices are not certified in manner cus- 
tomarily required, provided they are 
certified and verified both by contractor 
and proper Government agent, and 
necessary administrative measures are 
taken to prevent duplicate payments... 
Foreign messages—effect of foreign regula- 
tions—while general rule is that claims 
for telegraphic services, not of a confi- 
dential nature, must be supported by 
originals of outgoing messages when 
presented to Govt. for payment, where 
messages originate in foreign country in 
which transmitting company is not per- 
mitted by its regulations to surrender 
originals, copies of originals will be ac- 
cepted in support of vouchers, provided 
appropriate steps are taken by adminis- 


War Dept. cost-plus-a-fixed-fee contrac- 
tors should be regarded as acting 
directly in behalf of Federal Govt. in 
sending telegrams pertaining to the 
contract work, and, therefore, pay- 
ment for such telegrams should be 
made at Govt. rates, whether the cost 
of the telegrams is paid to contractor 
by way of reimbursement or whether 
it is paid directly to telegraph com- 
pany in accordance with right re- 
served in contract 

Where cost-plus-a-fixed-fee contractor 
acts directly in behalf of and as agent 
for the Govt. pursuant to specific au- 
thority to pledge the Govt.’s credit for 
payment of the cost of sending tele- 
grams pertaining to the contract work, 
and the telegraph companies are in- 
formed when messages are filed that 
payment will be made from’ Govt. 
funds, payments made by the Govt. 
should be at the Govt. rate, but where 
no such authority has been given the 
contractor, payment should be made 
at the commercial rate, whether made 
by the contractor or directly by the 
Govt. Prior decisions modified, and 
payments for prior telegraphic services 
may be adjusted accordingly - - .....-. 

While amendment of cost-plus-a-fixed- 
fee contract to designate contractor as 
Government’s agent for transmission 
of telegrams would constitute evidence 
of intention of parties and is not objec- 
tionable, such designation would not 
be controlling upon question of agency 
since such question is for determina- 
tion largely upon basis of actions of 


Calls: 
Long-distance: 


ete cate hacia ncnmeell 
Reversal of charges—employee’s in- 
ability to make payment currently __- 


Toll credit cards 


Personal—use of official facilities. _...._... 
Private residences: 
Statutory prohibition applicability: 
Installations in tents, ete., used for 
sleeping quarters—temporary build- 
ings, tents, or other structures at mili- 
tary posts or camps, not available for 
family occupancy but used by Army 
officers as temporary sleeping quar- 
ters as well as for transaction of public 
business, are not private residences or 
private apartments within the pur- 
view of sec. 7, act, Aug. 23, 1912, pro- 
hibiting expenditure of public funds 
for telephone service installed in such 
residences or apartments 


trative office to prevent duplicate pay- 


General rule—originals of telegraph mes- 
sages transmitted should be furnished in 
support of claims for such service 


“Original” copy defined—original of a tele- 
graph message which should be fur- 
nished in support of a voucher covering 
payment for such service is the ‘“trans- 
mission copy,” that is, the copy showing 
the company’s notations with respect to 
the time filed, the number of words paid 
for, etc., whether such copy be a type- 
written carbon copy, a “ribbon” copy,, 
or whether it be written in long hand... 364 
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Statutory prohibition applicability—Con. 
Installations required by military neces- 
sity—where military necessity requires 
installation of telephones for use for 
official purposes in quarters assigned 
as private residences, the occupants of 
the living quarters to whom the tele- 
phones installed therein are available 
also for personal use must be charged 
under sec. 7 of the act, Aug. 23, 1912, 
prohibiting expenditure of public funds 
“for telephone service installed in any 
private residence or private apart- 
ment,’”’ with actual monthly rental 
incident to such telephones (including 
rental of instrument, dial terminal and 
line mileage), but need not be charged 
with a pro rata share of the general 
expenses of maintaining telephone 
system at the station. 4 C. G. 891, 
distinguished 
Use of housing unit rentals—authorization 
in sec. 201, act of Sept. 9, 1940, to use 
rentals from certain defense housing 
projects for management, maintenance, 
etc., of housing units constitutes such 
rentals appropriated funds, and, there- 
fore, prohibition in sec. 7, act of Aug. 23, 
1912, against use of appropriated funds 
for telephones in private residences pre- 
cludes use of the rentals for telephones 
in private quarters of management and 
maintenance personnel at the projects. 


239 


Travel by mode other than as directed— 
employee's right to savings—employee 
ordered to travel by Govt. vehicle who 
nevertheless travels by common carrier 
and claims savings in compensation, per 
diem, and transportation of baggage, 
may be reimbursed only for such ex- 
penses, other than speculative, as Govt. 
would have sustained had travel been 
as ordered, and may not be reimbursed 
for cost of common carrier travel 


Bills of lading: 


Government—stipulation making com- 
mercial) bill of lading rules, etc., appli- 
cable—Government liability for freight 
charges—-where shipment by ocean car- 
rier is on Govt. bill of lading which con- 
templates payment of freight upon sub- 
mission of bill of lading properly accom- 
plished, including certificate of consignee 
showing receipt at destination, payment 
of freight is not authorized without 
showing of delivery or of excusable failure 
to deliver, notwithstanding provision in 
bill of lading that, unless otherwise 
specified, shipment is subject to condi- 
tions governing shipments on commer- 
cial bills of lading, one of which condi- 
tions is that full freight is due upon 
receipt of goods by shipowner and shall 
be deemed “irrevocably earned, vessel 
or goods lost or not lost”’_...__.__-- 

Status as contract for transportation as 
well as receipt for goods-.-....-. Spitineln 


TENNESSEE VALLEY AUTHORITY: 


Funds—advances—appropriated moneys— 
General Accounting Office is not author- 


Deceased persons. See Transportation, re- 
mains. 
Dependents: 


ized to issue a certificate of settlement as a 
basis for direct payment to the Tennessee 
Valley Authority of the moneys appro- 
priated to pay the expenses and obliga- 
tions of the Authority, or to approve the 
advancement of appropriated moneys for 
its use except to a disbursing officer on an 
accountable warrant 


First duty station: 

Place from which entitled to—Marine 
Corps Reserve personnel—transporta- 
tion to which dependents of officers 
and enlisted men of Marine Corps Re- 
serve on reporting for active duty are 
entitled under act, Aug. 25, 1941, which 
authorizes transportation of depend- 


ents of such officers and enlisted men 
“when ordered to active duty’’ but 
which does not designate point from 
which transportation is authorized, is 
limited to distance for which officer or 
man himself is entitled to mileage or 
transportation in reporting to active 


TIME: 


Compensatory. See Sundays and Holidays, 

compensatory time. 
TRANSPORTATION: 

See, also, related headings: Mileage; Traveling 
Expenses; Etc. 

Advertising requirements. See Advertising, 
necessity or non-necessily, transportation 
service. 

Attendants—discharged personnel—appro- 
priation availability—in absence of spe- 
cific statutory provision therefor, pay- 
ment of expenses of attendant to accom- serve officers * * * when ordered 
pany Navy enlisted man to his home to active duty (other than training) 
after his discharge on account of physical * * ©” is available for transporta- 
disability is unauthorized tion of dependents of such officers only 

Baggage: in connection with permanent move- 
See, also, Transportation, household effects. ments of the officers, and, therefore, 


Temporary assignment of reserve offi- 
cer—appro. made by Fourth Supp. 
Natl. Defense Appro. Act, 1941, ap- 
proved Mar. 17, 1941, for ““Transpor- 
tation of dependents of retired and Re- 
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First duty station—Continued. 
not for transportation of dependents of 
a Naval ReserVe officer to a temporary 
first duty station 
Illness en route—where travel by Army 
transport, in connection with change of 
station, of Army officer’s wife and two 
minor children was interrupted by Port 
Surgeon in ordering removal of one of the 
children because the child had con- 
tracted a contagious disease, and use of 
rail transportation to complete the travel 
was necessitated by the discontinuance 
of transport service for dependents, the 
officer may be reimbursed commercial 
cost of the rail tansportation as the travel 
was not for personal convenience... __- 
Navy personnel regulations applicability 
to dependents of civilian employees— 
payments made under Naval Appro. Act, 

1942, in connection with ‘‘travel’’ of 

dependents of civilian employees of 

Naval Establishment are limited to 

substantially same extent as those now 

made under sec. 12, act of May 18, 1920, 

relating to “transportation’’ of depend- 

ents of Navy personnel, and so, may be 
governed by same regulations, if Secy. of 

Navy so prescribes.....................- 

Prior to change of station orders: 

Naval Establishment personnel—term 
“personnel of the Naval Establish- 
ment”’ appearing in acts, Apr. 5, 1941, 
and May 6, 1941, authorizing trans- 
portation of dependents and house- 
hold effects of such personnel, on duty 
outside continental limits of U. §., 
prior to issuance of orders relieving 
them from their stations, includes 
Navy civilian employees as well as 
officers and enlisted men of Navy 


Temporary duty subsequently made 
permanent—cost of transportation of 
Navy officer’s dependent wife to of- 
ficer’s temporary station subsequently 
assigned as his new permanent station 
is not reimbursable under sec. 12, act, 
June 10, 1922, as travel incident to per- 
manent change of station where the 
travel was performed in connection 
with temporary duty orders not de- 
taching the officer from his old per- 
manent station, and prior to issuance 
of the permanent change of station 
orders. 7 C. G. 664, distinguished _--. 

Rapid successive changes of station—re- 

tired officers on active duty—where a 

retired Army officer was ordered to a 

second permanent active duty station 

effective three months or less from ef- 
fective date of orders fixing his first per- 

Manent active duty station and before 

his dependents had an opportunity to 


travel to the first station from their home, 
the transportation authorized for his 
dependents by the Military Appro. Act, 
1941, is not limited to that from the first 
to the second station, as is the case in 
successive station changes of officers on 
the active list of the Regular Army, but 
extends to transportation from their 
home to the second station 

Showing as to location of dependents on 
receipt of orders—-dependents at old sta- 
tion when orders are issued— while ordi- 
narily claims by Navy personnel for com- 
mercial cost of transportation of depend- 
ents incident to change of station should 
be supported by a showing as to location 
of dependents at time officer or man re- 
ceived change of station orders, where 
dependents were at old station when 
change of station orders were issued, cost 
of their travel performed after that date 
from old to new station is payable with- 
out any showing as to where they were 
when the orders were received. 19 C. 
G. 102, modified 

Temporary duty—temporary duty sta- 
tion subsequently made permanent— 
cost of transportation of Navy officer’s 
dependent wife to officer’s temporary 
station subsequently assigned as his new 
permanent station is not reimbursable 
under sec. 12, act, June 10, 1922, as travel 
incident to permanent change of station 
where the travel was performed in con- 
nection with temporary duty orders not 
detaching the officer from his old per- 
manent station, and prior to issuance of 
the permanent change of station or- 
ders. 7C. G. 664, distinguished _____..- 

“Travel” as authorizing subsistence, etc., 
expenses—while term “traveling ex- 
penses”’ as used in Naval Appro. Act, 1942, 
in connection with civilian employees 
embraces transportation and  sub- 
sistence expenses, the word “‘travel’’ as 
used in Act with respect to dependents of 
employees does not include subsistence 
or other expenses not included in the 
regular fare for transportation by a com- 


War-casualty situations: . 

Death during travel status—sec. 12, act, 
Mar. 7, 1942, authorizing certain trans- 
portation for dependents and house- 
hold and personal effects of persons on 
active duty who are reported as in- 
jured, dead, missing as result of mili- 
tary or naval operations, etc., does not 
authorize movement of dependents, 
etc., of Navy officer killed on tempo- 
rary duty performing official travel 
within U. 8. by commercial aircraft 
incident to his regular duties in Navy 
Dept. at Washington 
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War-casualty situations—Continued, 

General purpose of authorizing legisla- 
tion—intent and purpose of sec. 12, 
act, Mar. 7, 1942, authorizing certain 
transportation for dependents and 
household and personal effects of per- 
sons on active duty who are reported 
as injured, dead, missing as result of 
military or naval operations, ete., was 
to provide for certain situations arising 
from military or naval operations 
incident to actual warfare 

Enlisted men: 

After termination of hospitalization fur- 
nished upon discharge—Naval Resery- 
ists—Naval Reserve enlisted men on 
active duty, retained for indefinite period 
of hospital treatment after discharge other 
than at expiration of enlistment upon 
recommendation of medical survey 
board, may be furnished transportation 
and subsistence at termination of hos- 
pitalization to place from which taken 
for active duty, provided appropriation 
is available therefor 

Commutation: 

Naval Reservists: 

Discharge while on active duty: 
Naval Reserve enlisted men on 
active duty, retained for indefi- 
nite period of hospital treatment 
after discharge other than at 
expiration of enlistment upon fec- 
ommendation of medical sutvey 
board, may not be paid, at time 
of discharge from service, com- 
muted value of such transporta- 
tion and subsistence which would 
otherwise be furnished at that 


While Naval Reserve enlisted man 
on active duty, discharged other 
than at expiration of enlistment 
for any of causes which entitle 
enlisted man of Regular Navy, if 
so discharged, to travel allow- 
ance, is entitled to transportation 
and subsistence in kind to place 
from which taken for active duty, 
payment of the commuted value 
thereof is unauthorized 

Fares—traveling expense matters. See 

Traveling Expenses, fares. 

Freight: 

Charges: 

Contracts. See Contracts, freight charges. 

Damage, loss, or destruction in transit. 
See Property, private, damage, lore, or 
destruction, transit; Property, public, 
damage, lose, or destruction, transit. 

Vessels—payment upon certified copies 
of bills of lading, ete.—where original 
Govt. bills of lading or other receipts 
showing delivery of shipments to Phil- 
ippine Islands and Guam cannot be 


Charges—Continued. 
obtained by reason of war, no objection 
to payments of transportation charges 
on basis of copies accompanied by ad- 
ministrative certification that such 
copies correspond to duly signed mem- 
orandum copies retained in adminis- 
trative office showing receipt of ship- 
ments for transportation, together with 
carrier’s waiver of collection of any 
further charges if the originals are later 
located, and a satisfactory showing, 
substantiated by administrative certif- 
ication, of conditions relied upon as 
excusing nondelivery or failure to ob- 
SION, ie Side ctcd de cests 


Freight forwarders’ functions and operation 


discussed _. - . - 


Household effects: 


As authority for storage—phrase ‘‘packing, 
crating, drayage, and transportation of 
household goods and personal effects’’ as 
used in uniform transportation of house- 
hold effects statute of Oct. 10, 1940, does 
not include authority for storage either at 
place from which or place to which prop- 
erty is transported 

Damages. See Property, private, damage, 
loss, or destruction. 

Definition of term “personal effects’’— 
term ‘“‘personal effects” as used in act, 
Oct. 10, 1940, with respect to transporta- 
tion of household goods, etc., of civilian 
officers and employees upon change of 
official station, is synonymous with 
“personal property” generally 

Delegation of authorization or approval 
authority. See Delegation of Authority, 
administrative officers, transportation of 
household effects. 

Excess cost: 

Government liability to carrier—carriers 
may be paid in full and in due course 
for the transportation on Government 
bills of lading of the household effects, 
etc., including that in excess of the 
authorized weight allowance, of Army 
officers upon change of station, without 
regard to whether any reimbursement 
has been or is to be collected from the 
officers for such excess as provided in 
the act of Mar. 23, 1910, but such 
authority to pay carriers does not pre- 
clude holding the finance officer or 
other War Department officer pecu- 
niarily responsible for failure to collect 
the required reimbursement 

Liability of disbursing officer—carriers 
may be paid in full and in due course 
for the transportation on Government 
bills of lading of the household effects, 
etc., including that in excess of the 
authorized weight allowance, of Army 

‘officers upon change of station, with- 
out regard to whether any reimburse- 
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ment has been or is to be collected from 
the officers for such excess as provided 
in the act of Mar. 23, 1910, but such 
authority to pay carriers does not pre- 
clude holding the finance officer or 
other War Department officer pecu- 
niarily responsible for failure to collect 
the required reimbursement 

Issuance of orders by subordinates and 
subsequent approval by departmental, 
etc., head—general rule—the authoriza- 
tion or approval by head of department 
required by act, Oct. 10, 1940, and Ex- 
ecutive regulations thereunder, as a con- 
dition to payment of expenses of trans- 
porting household effects, etc., of employ- 
ees upon permanent change of station 
need not be in the order directing the 
change, so that the Sec. of War may em- 
power subordinates to execute the indi- 
vidual authorizations for the transporta- 
tion expense, subject to subsequent ap- 
proval by him of consolidated schedules 
or lists of such authorizations, photo- 
static or certified copies of which at- 
tached to vouchers or claims will be ac- 
ceptable to this office 

Packing, crating, or hauling—as authority 
for storage—phrase ‘“‘packing, crating, 
drayage, and transportation of house- 
hold goods and personal effects’’ as used 
in uniform transportation of household 
effects statute of Oct. 10, 1940, does not 
include authority for storage either at 
place from which or place to which 
property is transported _- ‘ 

Prior administrative practice re use ‘of 
Govt. bills of lading, etce.—effect of 20 
C. G.- 568—said decision was not in- 
tended to change practice in depart- 
ments of shipping household effects, 
upon change of station of employees, on 
Govt. bills of lading, and immediately 
collecting from employees excess cost by 
reason of shipment from or to points 
outside corporate limits of duty station __ 

Prior to change of station orders—Naval 
Establishment personnel—term ‘‘per- 
sonnel of the Naval Establishment’ 
appearing in acts, Apr. 5, 1941, and 
May 6, 1941, authorizing transportation 
of dependents and household effects of 
such personnel, on duty outside con- 
tinental limits of U. 8., prior to issuance 
of orders relieving them from their 
stations, includes Navy civilian em- 
ployees as well as officers and enlisted 
men of Navy itself 

Relationship between Government and 
person for whom property is trans- 
ported—discussion of nature of rela- 
tionship between Govt. and person in 
military service whose property is being 
shipped at Govt. expense, citing 18 C. 


559 


Scope of ‘Emergency Fund for the Presi- 
dent”—funds from “Emergency Fund 
for the President” appropriated by 
act, June 13, 1940, may not be allocated 
for payment of employees’ expenses of 
travel and transportation of household 
effects without regard to statutes and 
regulations controlling such payments_. 

Separation and reappointment of em- 
ployee—authority in act of Oct. 10, 1940, 
and President’s regulations issued pur- 
suant thereto, with respect to payment 
of expenses of transporting household 
effects of an employee upon change of 
official station may not be applied to 
authorize reimbursement for such ex- 
penses on transfer from one depart- 
ment or agency to another, even though 
the transfer (separation and reappoint- 
ment) was “in the nature of an invol- 
enbeny: Geiss, cesccissdcsei0sus. 

Shipments to or from points beyond cor- 
porate limits of duty station—Navy 
Dept. may procure packing, crating, 
etc., of household effects of its employees 
on change of station, and ship the effects 
on Govt. bills of lading, even though 
they be located at or shipped to points 
outside the corporate limits of their duty 
station, provided the excess cost be im- 
mediately collected from the employees, 
but where a second shipment is made 
after the Govt. had previously shipped a 
substantial portion of the effects, the 
employee should ship on commercial bill 
of lading and file claim for so much of the 
transportation and incidental packing, 
crating, etc., cost as is properly charge- 
able to the Govt. 19 Comp. Gen. 476, 
distinguished, and 20 Comp. Gen. 568, 
CRs viriiie hecnvtinanhamndaese 

Storage charges. See Storage, private prop- 
erty, household effects. 

War-casualty situations: 

Death during travel status—sec. 12, act, 
Mar. 7, 1942, authorizing certain trans- 
portation for dependents and house- 
hold and personal effects of persons on 
active duty who are reported as in- 
jured, dead, missing as result of mili- 
tary or naval operations, etc., does not 
authorize movement of dependents, 
etc., of Navy officer killed on tempor- 
ary duty performing official travel 
within U. 8. by commercial aircraft 
incident to his regular duties in Navy 
Dept. at Washington - - . 

General purpose of authorizing legisla- 
tion—intent and purpose of sec. 12, act, 
Mar. 7, 1942, authorizing certain trans- 
portation for dependents and house- 
hold and personal effects of persons on 
active duty who are reported as in- 
jured, dead, missing as result of mili- 
tary or naval operations, etc., was to 
provide for certain situations arising 
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from military or naval operations inci- 
dent to actual warfare 
Weight allowance: 

Excess shipment cost matters. See 
Transportation, household effects, excess 
cost. 

Inclusion of personal property used in 
official work—term ‘personal effects”, 
as used in uniform household effects 
transportation act, Oct. 10, 1940, is 
inclusive of “personal property used 
in official work’’, as used in act, Mar. 
4, 1911, with respect to transporta- 
tion of property of Agri. Dept. person- 
nel, and, therefore, such personal 
property (horses, etc.) of said person- 
nel may not be transported at Govt. 
expense as addition to maximum 
weight allowance of 1940 act and uni- 
form regulations prescribed pursuant 
































































































































Land-grant: 

Deductions: 
Applicability to freight forwarder ship- 

ments: 
Generally, freight forwarders, who 
take the status of shippers under 
Interstate Commerce Act and are 
i regarded as common carriers at 
i common law when goods are carried 
i from point of origin to point of desti- 
nation, are subject to requirements 
applicable to charges for transporta- 
tion for Govt. property over land- 


















































Where Govt. needs require special 
services not available at published 
tariff rates of railroads but procur- 
able from freight forwarders, agree- 
ments may be made with forwarders 
to furnish such special services at 
rates not stibject to deduction as 
required otherwise by the land-grant 
statutes for service over land-grant 
railroads. 27 C. D. 1043, involving 
case where service of freight for- 
warder was not requested by the 
Govt. and afforded no material or 
required service not available di- 
rectly from railroads, distinguished - 

Military, etc., personnel—national de- 
fense promotion act duty—transpor- 

tation of a member of the U. 8. mili- 

tary forces traveling on duty in 

connection with the promotion of 
the national defense pursuant to the 

Act to Promote the Defense of the 

United States, approved Mar. 11, 

1941, the cost of which transportation 

is payable from the appropriation 

made by the Defense Aid Supple- 
mental Appro. Act, 1941, is transpor- 
tation of “troops of the United States” 
within the meaning of the land-grant 
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statutes, and, therefore, the cost of 

such transportation is for computa- 

tion on the basis of appropriate deduc- 
tion for land grant_-._............__. 
Property for military, ete., use: 

Construction of cargo vessels: 

If it be administratively determined 
that transportation of materials 
for construction of the cargo ves- 
sels authorized by Act to Promote 
the Defense of the United States 
and Defense Supplemental Ap- 
propriation Act, 1941—principal 
purpose of which acts appears to 
be the rendering of direct aid in 
resistance to military aggression— 
involves transportation for civil 
rather than military or naval use, 
administrative certification will 
be accepted by this office as prima 
facie correct in connection with 
payment for such shipments 
without deduction for land grant. 

Payment of transportation charges 
for materials for construction of 
cargo vessels authorized undet 
joint resolution of Feb. 6, 1941— 
primary purpose of which resolu- 
tion appears to be the preserving 
or furthering of interests of com- 
merce of U. S.—may be made 
without deduction for land grant 
in absence of administrative deter- 
mination that, under particular 
facts involved, said materials are 
being transported for military or 
naval and not for civil use-_.-...-. 

Custody requirements generally—pro- 
visions of Transportation Act of 1940 
exempting military or naval prop- 
erty moving for military or naval 
and not for civil use from require- 
ment for payment of full applicable 
commercial rates and charges relate 
to “military or naval property of the 
United States,” and do not limit ex- 
emption to military and naval prop- 
erty in custody or control of War and 
og Sa See 

Special services: 

A request for “ruling” as to whether 
General Accounting Office “will ap- 
prove” freight charges for future 
freight forwarder services paid in 
conformity with rate bases suggested 
in request for decision is subject to 
rule that advance decision of Comp- 
troller General determines only ques- 
tions of law, rather than questions 
of fact, and is not controlling in audit 
of subsequent payments in same or 
any other case if facts are different 
from statement of facts on which 
decision is rendered 
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TRANSPORTATION—Continued. 
Land-grant—Continued. 
Deductions—Continued. 
Special services—C ontinued. 


Contract with a freight forwarder pro- 
viding, in effect, that payment for 
transportation services furnished 
will be made at lowest normal com- 
mercial rates regardless of whether 
shipment in whole or in part moves 
over a land-grant railroad or one 
agreeing to equalize with such rail- 
road, should otherwise clearly show 
that ft applies only to such ship- 
ments that will require and receive 
special services afforded by the for- 
warder which are not available from 
land-grant or equalizing carriers at 
their tariff rates 

Determination of administrative offi- 
cers to whom authority is delegated 
By head of department, that Govt. 
needs require services of freight for- 
warders will not be questioned by 
General Accounting Office, but 
whether the services so procured 
were available at lawfully filed and 
published tariff rates open to the 
public is a question of law for deter- 
mination by accounting officers, and 
an erroneous administrative deter- 
mination with respect thereto would 
not be controlling........... ....-..- 

Handling of Govt. shipments by 
freight forwarders as result of diver- 
sion in shipment pursuant to regula- 
tions issued by Director of Defense 
Transportation establishing a mini- 
mum carload weight and authoriz- 
ing every “carrier by railroad” to 
disregard routing specified in bill 
of lading whenever unable to hold, 
load or forward any shipment con- 
sistently with provisions of order, 
and to divert such shipment to 
another carrier to ‘load, forward 
and deliver” same ‘‘as the agent of 
the diverting carrier,”’ is service not 
ordinarily available at regular tariff 
rates of common carriers by railroad. 

If services rendered as special under 
contract for transportation by freight 
forwarders at other than land-grant 
rates are not available at rates pub- 
lished in tariffs of carriers other than 
freight forwarders, then classifica- 
tions and ratings prescribed for use in 
connection with these latter rates, 
which differ from classifications and 
ratings of freight forwarders, would 


rail rates or charges and that the 
total charge for a military shipment 
will not be greater than the charge for 
aminimum carload * * * atthe 
standard carload all-rail rate * * *, 
notwithstanding the existence of 
lower rail-water or all-water rates,” 
provided services rendered are not 
available to public at large on basis 
of lower lawfully filed and published 
CN eect 
Where Govt. needs require perform- 
ance of special transportation serv- 
ices not available to public at large 
at regularly filed tariff rates, agree- 
ments with carriers to perform such 
services at agreed special rates stated 
not to be subject to land-grant deduc- 
tions, have been held to be valid __. 
Where Govt. needs require special 
services not available at published 
tariff rates of railroads but pro- 
curable from freight forwarders, 
agreements may be made with for- 
warders to furnish such special 
services at rates not subject to 
deduction as required otherwise 
by the land-grant statutes for 
service over land-grant railroads, 
27 ©. D. 1043, involving case where 
service of freight forwarder was not 
requested by the Govt. and af- 
forded no material or required 
service not available directly from 
railroads, distinguished - --- 


Status as covenants running with Govt. 


grants of land—conditions imposed by 
Congress in granting lands to railroads, 
with respect to charges for Govt. trans- 
portation, are in nature of covenants 
running with the lands agd are ap- 
plicable not only to grantees but to 
others using the roads 


Transit rates—where bill of lading cover- 


ing inbound movement of Govt. prop- 
erty for storage in transit is certified as 
covering military or naval property 
moving for military or naval and not 
for civil use, rail transportation charges 
on such inbound movement are subject 
to the land-grant-~deduction require- 
ments of sec. 321 of the Transportation 
Act of 1940 even though it is uncertain 
whether the property will ultimately 
be used for “military or naval’ or for 
“eivil’”’ purposes 


not be controlling as a tariff require- 

ment upon charges of forwarders.... 1039 
No objection to limitation to be in- 

cluded in contracts for special serv- 

ices rendered by freight forwarders 

at other than land-grant rates, that 

“the maximum rates charged shall be 

the lowest standard less carload/all- 


Motor vehicle service—routes. See Trans- 
portation, routes. 
Remains: 
Death during authorized leave: 
Leave in U. 8. from foreign duty: 
Payment of expenses of preparation 
and transportation of remains of 
Foreign Service officer or employee 
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National Guard enlisted man, sick in 


Death during authorized leave—Con. 
Leave in U. 8. from foreign duty—Con. 
who, while officially stationed out- 
side of U. 8., was on temporary leave 
of absence in U. 8. when death oc- 
curred would not be authorized 
under 22 U. 8. C. 130a, providing for 
payment of such expenses with re- 
spect to Foreign Service personnel 
who die abroad or in transit while in 
discharge of their official duties, but 
payment is authorized under broader 
provisions of act, July 8, 1940, cover- 
ing civilian employees generally ---_- 
Where civilian employee died while on 
leave in U. 8. from duty in a foreign 
country, preparation of his remains 
at Govt. expense is authorized under 
act, July 8, 1940, which, in authoriz- 
ing preparation and transportation 
of remains of civilian personnel who 
die while performing official duties 
in a foreign country, provides that 
the benefits authorized therein shall 
not be denied because deceased was 
temporarily absent from duty when 
death occurred._..................-- 
Death during temporary duty—civilian 
employee who died at a place to which 
he had been ordered for ‘‘temporary 
duty” under orders precluding payment 
of a per diem in lieu of subsistenee may 
be considered as having been in a “travel 
status” at time of his death within mean- 
ing of act, July 8, 1940, which authorizes 
preparation and transportation of re- 
mains of civilian personnel at Govt. ex- 
pense when death occurs while in a travel 


Routes—circuitous—use for motor carrier 
rate determinations—where provisions of 
applicable motor carrier tariff require that 
for rate makjng purposes distances are to 
be computed via “shortest genera] route’’ 
between origin and destination, there is no 
authority for computing applicable rate 
via longer route which carrier may have 
used because of weather or road conditions 
prevailing over shortest route 

Vessels: 

Fares. See Traveling Expenses, fares. 
Freight: 

Charges. See Transportation, freight, 
charges. 

Damage, loss, or destruction. See Prop- 
erty, public, damage, loss, or destruction, 
transit. 

Government-owned—subsistence for de- 
lays en route. See Subsistence, vessels, 

Government-owned, delays en route, 


TRAVEL ALLOWANCE: 


Discharge due to ailment existing prior to 
entry into service—induction of National 
Guard organization into Federal service— 


hospital at time organization was inducted 
into active Federal service, is entitled, 
upon later reporting pursuant to orders 
and subsequent discharge for disability, 
to pay from date he commenced travel 
until discharge and to travel allowance 
as provided by act of Sept. 22, 1922 


Discharge during period of temporary pro- 


motion—Navy enlisted men temporarily 
holding warrant or commissioned grades 
under act, July 24, 1941, while retaining 
their permanent status may not be dis- 
charged and reenlisted in their permanent 
grades for purpose of creating a right to 
enlistment and travel allowances; nor are 
they entitled to any allowances as for 
extension of enlistments 


Extended enlistments—during period of 


temporary promotion—Navy enlisted men 
temporarily holding warrant or conimis- 
sioned grades under act, July 24, 1941, 
while retaining their permanent status 
may not be discharged and reenlisted in 
their permanent grades for purpose of 
creating a right to enlistment and travel 
allowances; nor are they entitled to any 
allowances as for extension of enlistments - 


Naval Reservists generally: 


Discharge at expiration of enlistment— 
measure of reimbursement—travel al- 
lowance payable, under 20 Comp, Gen. 1, 
to Naval Reserve members discharged 
at expiration of enlistment while on 
active duty in connection with existing 
emergency declared by President should 
be computed upon distance from place of 
discharge to same place to which they 
would be entitled to transportation and 
subsistence were they relieved from 
active duty and not discharged from 
Naval Reserve 

Effect of reenlistment or extension of enlist- 
ment—from and after date of receipt of 
ALNAV 59, dated June 10, 1941, which 
provides that “Naval Reserve enlisted 
personnel * * * will be retained on 
active duty for duration of the existing 
national emergency even though beyond 
their term of enlistment”, reenlistment 
entered into or extension taking effect 
thereafter is superfluous and inoperative 
to confer right to travel allowance..__... 


TRAVELING EXPENSES: 
See, also related headings: Mileage; Subsist- 


ence; Etc. 


Air travel: 


See, also, Subsistence, air travel. 

Delays—port of embarkation—if an 
officer’s orders direct travel by air, with- 
out troops, from a point in U. 8. to an 
ultimate destination outside U. 8., and 
prescribe reimbursement as for such 
travel, a delay incident to mode of travel 
at port of embarkation for the overseas 





INDEX DIGEST 1301 


Page | TRAVELING EXPENSES—Continued. Page 
Boards, comrhissions, committees, etc.— 


TRAVELING EXPENSES—Continued. 
Air travel—ContinueP. 


portion of the journey would not affect 
the officer’s travel status so as to deny 
reimbursement of actual traveling ex- 
penses or per diem in lieu thereof 
Appropriation availability—hearings on 
employee grievances—traveling expense 
appro. of Federal Security Agency is avail- 
able for reimbursemen t to personnel of such 
agency—but not to personnel of other Fed- 
eral agencies or to persons not in the Fed- 
eral service—for traveling expenses prop- 
erly incurred incident to hearings of legiti- 
mate grievances of employees as authorized 
by Executive Order No. 7916 issued June 
SOUR Lectin ss sb Meats 
Boards, commissions, committees, etc.: 
Fractional days—a Government traveler 
who is subject to provisions of Standard- 
ized Government Travel Regulations 
and who leaves his official station at 8 
a. m., pursuant to official orders, arrives 
at his place of duty at 9:30a.m., and after 
concluding his official business leaves 
such point at 5 p. m., arriving back at his 
station at 6:30 p. m., is entitled, under 
par. 51 of said Standardized Government 
Travel Regulations, to one-half of a per 
diem, the restriction against paying any 
per diem for absence between 8 a. m. and 
6 p. m. contained therein not being for 
application since the absence was not 
entirely between 8 a. m. and 6 p. m 
General applicability of Government 
Travel Regulations—members of Na- 
tional Defense Mediation Board serving 
without compensation are “civilian 
officials” within meaning of Standard- 
ized Government Travel Regulations 
and subject to its provisions to extent 
that such provisions are not inconsistent 
with those provisions of Second Defi- 
ciency Appro. Act of July 3, 1941, dealing 
with traveling expenses of such per- 


Hearings on employee grievances—travel- 
ing expense appro. of Federal Security 
Agency is available for reimbursement 
to personnel of such agency—but not to 
personnel of other Federal agencies or 
to persons not in the Federal service—for 
traveling expenses properly incurred in- 
cident to hearings of legitimate griev- 
ances of employees as authorized by 
Executive Order No. 7916 issued June 


Indirect travel—nonsalaried member of 
National Defense Mediation Board who 
proceeds to Washington upon official 
notification and after completion of his 
official business travels to a point other 
than his official station (presumed to be 
his home) is entitled to the actual trans- 
portation expenses and per diem in lieu 
of other expenses, including subsistence, 
provided by Second Deficiency Appro. 
Act of July 3, 1941, not in excess of what 


Continued. 
would have been incurred had he re- 
turned direct to his official station 

National Defense Mediation Board mem- 
bers’ rights generally—under terms of 
Second Deficiency Appro. Act, July 3, 
1941, nonsalaried members of National 
Defense Mediation Board are entitled to 
actual transportation expenses and to a 
eommutation of $25 per day—unless a 
smaller per diem be administratively 
fixed—in lieu of all other expenses, 
whether subsistence or otherwise, in- 
curred while on official business away 
from their homes, and not necessarily 
only while away from their official sta- 
tion, if their official station is at a place 
other than their home.._..._........... 

Status as “officers and employees’’—non- 
salaried members of National Defense 
Mediation Board are “officers of the 
United States’”’ withfin meaning of laws 
controlling payment of transportation 
and traveling expenses to officers and 
employees of the United States 

Superior travel accommodations—non- 
salaried National Defense Mediation 
Board member is not entitled to engage 
superior rail accommodations, such as a 
bed room, the prohibition in sec. 10, act 
of Mar. 3, 1933, against paying officers 
and employees of U. 8. actual expenses 
of travel in excess of lowest first-class 
rate for transportation facility used being 
for application to such members 

Travel from home—where nonsalaried 
member of National Defense Mediation 
Board maintains two homes in different 
cities, his official station being in one, 
and he being called to Washington on 
official business while in the other, he is 
entitled under terms of Second Deficiency 
Appro. Act of July 3, 1941, to expense of 
travel from and to that city 

Travel from other than home or official sta- 
tion—where nonsalaried member of 
National Defense Mediation Board is on 
personal business in a city other than the 
one in which his official station, and pre- 
sumably his home, is located and is 
called to Washington on official business, 
he may be reimbursed under terms of 
Second Deficiency Appro. Act, July 3, 
1941, for such travel actual transportation 
expenses and a per diem for actual travel 
time not to exceed what would have been 
ineurred had he traveled to Washington 


Change of station. See Traveling Expenses, 


tranafers. i 


Commutation: 


Naval Reservists: 
Discharge while on active duty: 

While Naval Reserve enlisted man on 
active duty, discharged other than 
at expiration of enlistment for any of 
causes which entitle enlisted man of 
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Naval Reservists—Continued. 

Discharge while on active duty—Con. 
Regular Navy, if so discharged, to 
travel allowance, is entitled to trans- 
portation and subsistence in kind to 
place from which taken for active 
duty, payment of the commuted 
value thereof is unauthorized 

While Naval Reserve enlisted men on 
active duty, retained for indefinite 
period of hospital treatment after dis- 
charge other than at expiration of 
enlistment upon recommendation of 
medical survey board, may be fur- 
nished transportation and subsist- 
ence at termination of hospitalization 
to place from which taken for active 
duty, provided appropriation is avail- 
able therefor, they may not be paid, 
at time of discharge from service, 
commuted value of such transporta- 
tion and subsistence which would 
otherwise be furnished at that time_ 

Private party conference, consultation, 
etc., matters. See Traveling Expenses, 
private parties. 

Statutory authorization necessity in gen- 
eral—in absence of express statutory 
authority, either in appropriation act or 
otherwise, appropriated funds may be 
used for payment of traveling expenses 
on actual expense basis only and not on 
commutation basis 

Conventions, conferences, etc. — private 

parties called for consultation, conference, 

etc., purposes. See Traveling Erpenses, 
private parties. 

Cooperative employees: 

Appropriation availability—fiscal year 
1942 appropriation of Federal Communi- 
cations Commission for traveling ex- 
penses in connection with performing 
duties imposed by Communication Act 
of 1934, is available for transportation 
and subsistence expenses of State of- 
ficers and employees while engaged in 
cooperative work under agreements 
deemed necessary and advantageous for 
Commission to enter into with States... 

Reimbursement basis—while State of- 
ficers and employees whose services 
Federal Communications Commission 
may utilize under cooperative agree- 
ments would not be officers or em- 
ployees of U. S., such agreements may 
provide for payment of transportation 
and subsistence expenses either on com- 
mutation basis in accordance with mile- 
age law of Feb." 14, 1931, as amended, 
Subsistence Expense Act of 1926, as 
amended, and Standardized Govt. 
Travel Reg., or on an actual expense 
basis within proper limitations 

Dependents. See Transportation, depend- 
ents. 


Lowest first-class limitation—applica- 
bility—board, commission, etc., mem- 
bers—nonsalaried National Defense 
Mediation Board member is not en- 
titled to engage superior rail accommoda- 
tions, such as a bedroom, the prohibi- 
tion in sec. 10, act of Mar. 3, 1933, against 
paying officers and employees of U. 8. 
actual expenses of travel in excess of 
lowest first-class rate for transportation 
facility used being for application to such 


Special conveyances generally: 

Carrying of confidential documents— 
fact that employee carries with him 
confidential official documents, films, 
etc., not of unusual weight or size may 
not be regarded as justifying use of 
special conveyances, such as taxicabs, 
authorized by par. 11, Standardized 
Govt. Travel Regs., unless excep- 
tional circumstances are affirmatively 
established, for example, where safety 
of documents, etc., would be jeopar- 
dized if usual public conveyances were 
used, in which latter event, reimburse- 
ment of the expense would be author- 
ized under said paragraph, whether or 
not employee is in a travel status 

Crowded conditions of public trans- 
portation systems—no existing legal 
basis for concluding generally that 
Govt. employees may be spared in- 
convenience or additional expense in 
traveling to or from their homes or 
lodgings from and to their place of 
duty because of crowded conditions of 
public transportation systems caused 
by war emergency hs lis 

Requirement for establishing actual 
Govt. need—where employee’s travel 
by special conveyance appears justi- 
fied upon ground that regular means 
of transportation cannot be used ad- 
vantageously in interest of Govt. 
within meaning of par. 11, Standard- 
ized Govt. Travel Regs., employee 
should be in position to establish that 
actual Govt. need existed for such 
travel. See 18 C. G. 106 

Steamship travel for portion of privately 
owned automobile travel—reimburse- 
ment basis—where employee's travel 
orders indicate that reimbursement 
for transportation, including fare on 
steamship between islands of Oahu and 

Hawaii, was to be on a mileage-for-use- 

of- privately -owned-automobile _ basis 

for entire distance traveled under the 
orders, but it is administratively re- 
ported that intention was otherwise 
as to the steamship transportation 
and it is unreasonable to suppose that 
mileage only was intended for that 
portion of the transportation, reim- 
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TRAVELING EXPENSES—Continued. 
Fares—Continued. 
bursement for the steamship trans- 
portation need not be limited to the 
mileage basis but may be on basis of 
the actual cost of employee’s trans- 
portation 
Taxicabs: 
Carrying of confidential documents— 
fact that employee carries with him 
confidential official documents, ‘films, 
etc., not of unusual weight or size may 
not be regarded as justifying use of 
special conveyances, such as taxicabs, 
authorized by par. 11, Standardized 
Govt. Travel Regs., unless excep- 
tional circumstances are affirmatively 
established, for example, where safety 
of documents, ete., would be jeopard- 
ized if usual public conveyances were 
used, in which latter event, reimburse- 
ment of the expense would be au- 
thorized under said paragraph, 
whether or not employee is in a travel 
MAGE. ounce 


of duty—where Govt. need, such as 
safety, secrecy, ete., requires em- 
ployee in travel status to take with 
him, while traveling between place of 
lodging, or where meals are taken, and 
place of duty, heavy and bulky Govt.- 
owned equipment necessary in per- 
formance of official duties, taxicab fare 
to transport the equipment may be 
regarded as an item of special trans- 
portation reimbursable under par. 11, 
Standardized Govt. Travel Regs., 
rather than as item included in per 
diem in lieu of subsistence ---- 
First duty station: 

Furlough during military service and 
restoration to different position—an em- 
ployee inducted into the military forces 
under either the Selective Training and 
Service Act of 1940 or Pub. Res. 96 of 
Aug. 27, 1940, whose position has been 
abolished during a period of furlough for 
such duty but who is oflered a position of 
like seniority, status, and pay at a dif- 
ferent location is required to bear the ex- 
pense of travel to such point __.___- 

Training and duty prior to ultimate sta- 
tion assignment—newly appointed em- 
ployees who are first assigned for training 
and duty at Washington, D. C., or else- 
where, may be paid their traveling ex- 
penses from such place of training and 
duty to subsequently assigned duty sta- 
tions. 10 Comp. Gen. 222, involving 
performance of temporary duty before 
reporting to first duty station, dis- 
Ss poe ned polhte cipal tietteon nes 

Headquarters—taxicabs. See Traveling Ex- 
penses, fares, taxicabs. 

Indirect travel. See Traveling Expenses, 
routes, circuitous. 
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Joint travel—motor vehicles. See Traveling 
Expenses, vehicles. ; 

Leaves of absence—transfers—travel from 
place of leave—if an employee's official 
station is changed while on leave, and, 
instead of returning to his old station, 
he elects to report directly to new station, 
he, must bear expense thereof equivalent 
to cost of returning to old station, and 
this is so even though the employee 
travels no greater distance from place of 
leave to his new station than would be 
required should he travel from old to new 
ne gp tage Gens teal 

Mode of travel other than as authorized— 
Government cost obligation, etc.—em- 
ployee ordered to travel by Govt. vehicle 
who nevertheless travels by common 
carrier and claims savings in compensa- 
tion, per diem, and transportation of 
baggage, may be reimbursed only for such 
expenses, other than speculative, as Govt. 
would have sustained had travel been as 
ordered, and may not be reimbursed for 
cost of common carrier travel 

Personal convenience: 

Iiiness en route—where travel by Army 
transport, in connection with change 
of station, of Army officer’s wife and 
two minor children was interrupted by 
Port Surgeon in ordering removal of 
one of the children because the child 
had contracted a contagious disease, and 
use of rail transportation to complete 
the travel was necessitated by the dis- 
continuance of transport service for 
dependents, the officer may be reim- 
bursed commercial cost of the rail trans- 
portation as the travel was not for 
personal convenience ___-...........-- 

Routes. See Traveling Expenses, routes. 

Private parties: 

Consultation, conference, etc., purposes: 
Manner of reimbursement: 

In absence of express statutory author- 
ity therefor, experts in private life 
whoare called to Washington by the 
Smithsonian Institution for consul- 
tation and conference may not be 
paid a per diem in lieu of subsist- 
ence and other expenses, traveling 
expenses in such cases being reim- 
bursable only upon an actual ex- 
pense basis. 21 Comp. Gen. 409, 
distinguished ills 

The transportation and traveling 
expenses of a private party, not in 
the Federal service, serving without 
compensation in an advisory capac- 
ity to the Secretary of War are 
governed by the terms of the agree- 
ment under which the travel was 
performed and are not subject to 
the Standardized Government 
Travel Regulations in the absence 
of a contrary indication in his 
travel order or otherwise 
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In general—employee returning from 
military duty under either the Selective 
Training and Service Act of 1940 or Pub. 
Res. 96 of Aug. 27, 1940, who is restored 
to a position of like seniority, status, 
and pay, must bear the expense of travel 
in returning to such position, irrespective 
of the place where the duties are to be 


Prior position abolished while in military 
service—an employee inducted into 
the military forces under either the 
Selective Training and Service Act of 
1940 or Pub. Res. 96 of Aug. 27, 1940, 
whose position has been abolished 
during a period of furlough for such 
duty but who is offered a position of 
like seniority, status, and pay at a 
different location is required to bear 
the expense of travel to such point 

Routes—circuitous—board member reim- 

bursement basis—nonsalaried member of 

National Defense Mediation Board who 

proceeds to Washington upon official 

notification and after completion of his 
official business travels to a point other 
than his official station (presumed to be 
his home) is entitled to the actual trans- 

Portation expenses and per diem in lieu 

of other expenses, including subsistence, 

provided by Second Deficiency Appro. 

Act of July 3, 1941, not in excess of what 

would have been incurred had he re- 

turned direct to his official station 

Status as “‘compensation’’—travel expenses 

are not “compensation for services ren- 

der ” 

Status as “‘pay’’—travel expenses are not 

“pay for services rendered’’___..__.____. 

Taxicabs. See Traveling Expenses, fares, 

tazicabs. 

Temporary duty—return to home daily— 

additional expense so incurred—while 

under facts of involved case, employee may 
not to be paid per diem in lieu of subsist- 
ence during period of duty at nearby 
temporary station when he continued to 
reside at home at permanent station, prop- 
erly supported claim for additional travel 
expense resulting from performance of 
temporary duty will be given considera- 


Transfers: 

Between departments and _ establish- 
ments—effect of general traveling ex- 
pense authorization act—authority in 
act, May 31, 1941, to pay traveling ex- 
penses of employees upon transfer from 
one official station to another may not be 
applied to authorize reimbursement of 
the traveling expenses of an employee 
on transfer from one department or 
agency to another, even though the 
transfer (separation and reappointment) 


was “in the nature of an involuntary 


Furlough during military service and res- 
toration to different position—an em- 
ployee inducted into the military forces 
under either the Selective Training and 
Service Act of 1940 or Pub. Res. 96 of 
Aug. 27, 1940, whose position has been 
abolished during a period of furlough 
for such duty but who is offered a posi- 
tion of like seniority, status, and pay at 
a different location is required to bear 
the expense of travel to such point___- 

Scope of ‘“‘Emergency Fund for the Presi- 
dent’”—funds from “‘Emergency Fund 
for the President’”’ appropriated by act, 
June 13, 1940, may not be allocated for 
payment of employees’ expenses of travel 
and transportation of household effects 
without regard to statutes and regula- 
tions controlling such payments 

Station change while on leave. See Travel- 
ing Expenses, leaves of absence, transfers. 


Travel status—interruptions for personal 


convenience. See Traveling Expenses, per- 
sonal convenience. 


Vehicles: 


Use of privately owned:— 
See, also, Mileage, travel by privately 
owned automobile. 
Joint travel—Gen. Reg. 88, Supp. 2, 
Aug. 27, 1941 


Vessels. See Subsistence, vessels; Traveling 


Expenses, fares. 


Witnesses: 


See, also, related heading: Mileage, wit- 
nesses. 
Uncompensated Selective Service System 
personnel: 

Applicability of Standardized Govt. 
Travel Regulations—uncompensated 
personnel of Selective Service System, 
inchiding local board members, are 
officers of U. 8., and their traveling 
expenses incident to attendance upon 
U. 8. courts as witnesses in their official 
capacity should be paid on basis of 
Standardized Govt. Travel Regula- 
tions from Selective Service appropria- 
tions, rather than on a mileage basis, 
as provided in 28 U. 8. C. 600c, from 
Dept. of Justice appropriations. -.-. Ss 

Effect of waiver of compensation—waiv- 
er forms signed by Selective Service 
local board members expressly waiv- 
ing any right to pay or compensation 
relate only to services ordinarily rend- 
ered, so that signing of such waivers 
does not preclude payment from Selec- 
tive Service System appropriations of 
traveling expenses when they are re- 
quired to travel from their homes as 
court witnesses in their official capac- 
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TREASURY DEPARTMENT: 
Procurement Division—general supply 
schedules. See Contracts, general supply 
schedules. 
Regulations—appropriation obligation— 
classification of obligations according to 
objects—adoption by G. A. O 


TYPEWRITERS: 


Purchase limitations: 

Cost-plus contracts—act of July 2, 1940, 
authorizing War Dept. to contract on 
cost-plus-a-fixed-fee basis, did not sus- 
pend any existing statutory limitations 
on the expenditure of public moneys 
except those expressly mentioned there- 


273, 835 


Exclusion of transportation costs—bona 
fide transportation costs may be ex- 
cluded in determining whether purchase 
price of a typewriter is within statutory 
price limitation 

Purchases outside continental U. 8.— 
statutory price limitation on purchase 
of typewriters is applicable to emergency 
purchases of typewriters outside con- 
tinental limits of U. 8 


UNIFORMS: 
See Clothing, uniforms. 
VEHICLES: 


Licenses. See Licenses, motor vehicle operas 
tion. 

Purchases: 
Cost limitations: 

Applicability automobile purchases by 
cost-plus contractors—act of July 2, 
1940, authorizing War Dept. to con- 
tract on cost-plus-a-fixed-fee basis, did 
not suspend any existing statutory 
limitations on the expenditure of pub- 
lic moneys except those expressly men- 
tioned therein 

Rental payments exclusion—where it is 
in Government’s interest to exercise 
right reserved for its benefit in a cost- 
plus-a-fixed-fee contractor’s agreement 
with its equipment rental contractor 
to acquire title to any of the passenger- 
carrying motor vehicles furnished 
under the agreement by paying the 
difference between the accrued rental 
and the sale price, the amount paid 
as rental is not to be considered as 
part of the purchase price of a vehicle 
in determining whether the price is 
within the statutory limitation for 
such vehicles 

Transportation cost exclusion. See Con- 
tracts, freight charges, noninclusion for 
vehicle purchase price limitation de- 
terminations. 

Guaranty stipulations: 

In absence of Federal specification cover- 
ing heavy-duty trucks, there may be 
included in future specifications for 
such trucks a performance, etc., guar- 
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Purchases—Continued. 
Guaranty stipulations—Continued. 

anty provision which is more drastic 
than general guaranty provisions in- 
cluded in Federal Specification No. 
KKK-T-716 applicable to a different 
type of truck, if it be administratively 
determined that such provision is 
necessary in Government’s interest, 
and provided its inclusion does not 
tend to restrict competition unduly or 
to increase unnecessarily the cost of the 

trucks. 20C.G.836, modified 
Requirement in invitations for bids on 
heavy-duty trucks that successful 
bidder post bond equal to 100 percent 
of amount of contract as guarantee that 
trucks will conform to specifications 
and will perform satisfactorily for one 
year apparently would increase un- 
necessarily the cost of the trucks, so 
that such bond should not be required 
unless there is reason to believe that 
successful bidder may be other than a 
reputable manufacturer and that the 
bond is necessary to protect the Gov- 
ernment’s interest - - .__... ca tissh bo ji 
Travel by privately owned. See Mileage, 

travel by privately owned automobile. 


VIRGIN ISLANDS: 


Virgin Islands Company: 

Funds—availability for property-insur- 
ance payments—while funds derived 
from operation of Virgin Islands Co. are 
subject, generally, to specific statutory 
restrictions and limitations applicable 
to expenditure of appropriated moneys 
by regularly established Federal agen- 
cies, Government’s practice of self- 
insurance, being one of policy rather 
than of positive law, is not applicable 
thereto, and, therefore, company’s 
operating funds are available for insur- 
ing its property against loss from fire, 
hurricane, marine perils, etc.—the insur- 
ance to run to the company rather than 
to the U.S 

Status as Government agency—Virgin 
Islands Co. isa Govt. agency. 

Status of purchases as “valuables” for 
insurance-in-transit purposes—materials 
or supplies purchased by Virgin Islands 
Co. for use in its manufacturing processes 
do not fall within purview of articles 
declared by Sec. of Treasury to be “‘valu- 
ables” (money, etc.) within meaning of 
Govt. Losses in Shipment Act, as 
amended, dispensing with necessity for 
insurance by Govt. against damage and 
loss to valuables in shipment 


VOUCHERS: 


Certification. See Certificates. 
Purchases and services other than personal— 
form revision 
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WAGES: 
Contract stipulations. See Contracts, labor 
stipulations. 


WAIVERS: 


“Compensation or pay’’—effect on travel 
expense reimbursement—travel expenses 
are not “compensation or pay for ser- 
vices rendered’ (see 20 C. G. 145), and 
signing of waiver of compensation by Selec- 
tive Service System personnel is imma- 
terial insofar as it concerns payment to 
them of traveling expenses -- 


WAR DEPARTMENT: 


Appropriations. See Appropriations, War 
Department. 
WITNESSES: 
Fees: 
Employees testifying for the Government: 
Effect of waiver of compensation— 
waiver forms signed by Selective 
Service local board members ex- 
pressly waiving any right to pay or 
compensation relate only to services 
ordinarily rendered, so that signing 
of such waivers does not preclude 
payment to them from annual Dept. 
of Justice appropriations of usual 
witness fees for attendance upon U. 8S. 
courts $ 
Employees serving without compensa- 
tion: 

Prohibition in sec. 85, R. 8., against 
payment of ‘other compensation in 
addition to his salary” to Govt. 
employee while acting as Govt. 
witness is not a restriction upon 
employees who serve without 
compensation under special author- 
ity 

Uncompensated Selective Service Sys- 
tem ‘personnel, including local 
board members, who attend U. 8. 
courts as witnesses may be paid 
usual attendance fees from annual 
appropriations for the Dept. of 
Justice 

Mileage. See Mileage, witnesres. 
Traveling Expenses. See Traveling Ex- 
penses, witnesses. 


WORDS AND PHRASES: 


1 


“Accounts”—word “accounts”, as used in 
sec. 236, R. S., as amended, providing that 
“* * * allacecounts in which the Govern- 
ment of the United States is concerned, 
either as debtor or creditor, shall be settled 
and adjusted” in G. A. O., includes claims 
Active duty’’— Marine Corps Reserve offi- 
cer is not on “active duty” within meaning 
of sec. 7, Naval Reserve Act of 1938, setting 
forth conditions under which such officers 
are entitled to pay and allowances, during 
a period of hospital treatment under orders, 
issued after release from active duty, reas- 
signing him to “active duty” for purpose 


” 
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of corroborating his statements as to neces- 

sity for such treatment and to determine 

his physical fitness with a view to dis- 
charge, and, therefore, he is not entitled to 
pay and allowances for such period 

Application for reemployment’’—the ‘‘ap- 

plication for reemployment” which must 

be timely filed by an employee after dis- 
charge from military duty as one of the 
necessary conditions to being restored to 
his position would appear to contemplate 
application for return to actual civilian 
duty status 

“Base pay”’: 

Increase in base pay for sea or foreign shore 
duty authorized by sec. 18, act, Mar. 7, 
1942, for Navy and Coast Guard warrant 
officers should be computed on base pay 
rate applicable to their length of service 
as established by sec. 10, act, June 10, 
1922, as amended, while the increase 
authorized for Marine Corps warrant 
officers is limited to a per centum of $148 
per month, the invariable base pay rate 
established for such officers by sec. 9, act, 
June 10, 1922, regardless of any longevity 
increases eeitentadl als 

Per annum “base pay” of employee whose 
permanent position in fleld service is 
within scope of Classification Act of 1923, 
as amended, may be any of annual salary 
rates prescribed by said act for grade or 
salary range in which position has been 
administratively allocated pursuant to 
Brookhart Salary Act. See 21:C. G. 205 

The several annual rates of pay, depending 
upon length of service, established by 
sec. 13, act, June 10, 1922, for nurses, 
female, of the Navy, rather than merely 
the annual rate established for the first 
period of service, are to be considered 
as “base’’ pay for computing the per 
centum increase In base pay for sea or 
foreign shore duty authorized by sec. 18, 
act, Mar. 7, 1942 eu 

“Basic salary’’—since employees at third 
class post offices who have been 
brought within purview of Civil Service 

Retirement Act, as amended, and whose 

compensation is paid at rates determined 

by postmaster from allowances made from 
appros. “Clerks, Third Class Post 

Offices”, ‘“‘Separating Mails’, and ‘“Un- 

usual Conditions at Post Offices’, have 

no “base pay of the position as fixed by 
law or regulations” within meaning of 
sec. 4 (f), Retirement Act, as amended, 
entire amount paid such employees from 
the 3 appropriations should be considered 

“basic salary, * * *” within meaning 

of sec. 10 of Act, as amended, in making 

retirement deduction 

“Basic salary rate fixed herein’’—-provision 
in Teachers Salary Act of 1924 that during 
first year of service school officers provided 
for in article II of act shall receive com- 
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WORDS AND PHRASES—Continued. 
pensation at the ‘“‘basic salary rate fixed 
herein’’ means minimum salary rate of 
salary class occupied 

“Certifying officer’’—an officer or employee 
who, merely for administrative control 
purposes, approves a voucher as the 
“Authorized Approving Officer’, after it 
has been certified by a duly authorized 
officer or employee as to the correctness 
of the facts upon which the voucher is 
based and as to the legality of the pro- 
posed payment, is not a certifying officer 
within the meaning of the act of Dec. 29, 
1041, requiring certifying officers to be 

“Citizen’’—defined generally 

“Civilian officials’—members of National 
Defense Mediation Board serving without 
compensation are ‘‘civilian officials” within 
meaning of Standardized Government 
Travel Regulations and subject to its pro- 
visions to extent that such provisions are 
not inconsistent with those provisions of 
Second Deficiency Appro. Act of July 3, 
1941, dealing with traveling expenses of 
such personnel 

“Commissioned officers’—while midship- 
men may be considered Navy officers for 
certain purposes, they are neither com- 
missioned officers nor enlisted men aici 

“Common carrier’’—status of forwarding 
agents such as carloading companies 

“Compensation’’—travel expenses are not 
“compensation for services rendered”’ _ _ __- 

“Court costs”’: 

As distinguished from ‘‘court fees’’ 

Expense of taking and transcribing deposi- 
tions of absent witnesses is item of “‘cost” 
rather than ‘‘fee”’ 

“Court fees”: 

As distinguished from ‘“‘court costs 

Expense of taking and transcribing deposi- 
tions of absent witnesses is item of ‘‘cost”’ 
rather than “‘fee”’ 

“Ourrent leave’’—for purposes of payment 
under sec. 1 of Exec. Order 8817, issued pur- 
suant to act, June 3, 1941, for the current 
as distinguished from accumulated—leave 
that an employee would forfeit if he is re- 
quired to forego his vacation, the 26 or 30 
days, as the case may be, of annual leave 
which War Dept. employees stationed out- 
side continental U. 8. accrue each year for 4 
consecutive years, including the year cur- 
rent when the leave is taken, is to be 
classed as current leave only during the 
year in which it accrues... dibbticion 

“Date of acceptance’’—* Date of acceptance” 
for pay purposes of Regular Army Reserves 
is date under regulations on which reservist 
is accepted for active duty “following com- 
pliance with the order to report for active 
a _— 

“Departmental service’’—appropriations for 
National Capital Park and Planning Com- 
mission, the work of which is limited by 


’ 
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S41 
969 


262 


law to ‘‘the National Capital and its en- 
virons,”” may not be classed as ‘‘field,” 
and personnel of the Commission are to 
be regarded as in the departmental service. 
19 Comp. Gen. 631, distinguished....._._. 
“Discharged enlisted men”’—Term “dis 
charged enlisted men’’ as used in 1942 
Marine Corps appropriation ‘for payment 
to discharged enlisted men for clothing 
undrawn”’ is to be construed as descrip- 
tive term and not as term of limitation, 
and, therefore, as not barring accrued 
clothing allowance savings payments prior 
to discharge. - __.---. hs tients 
“Employees and officers.’”” See Words and 
Phrases, “officers and employees.”’ 
““Employments in the Postal Service’’—term 
“employments in the Postal Service,” as 
used in sec. 2, Classification Act of 1923, 
specifying exceptions to Act, does not in- 
clude all employments under P. O. Dept.; 
and such exceptions relate only to positions 
in Postal Service for which salary rates 
were fixed in Postal Service Reclassifica- 
tion Act of 1925, or in other statutes relating 
Oe Peri Baretta an ans s-sertitessacvonseacs 
“Enlisted men”—while midshipmen may be 
considered Navy officers for certain pur- 
poses, they are neither commissioned 
officers nor enlisted men_. saedis 
“Fee’’—“Fixed fee’’ as used in sec. 1, act, 
Aug. 7, 1939, with respect to cost-plus-a- 
fixed-fee contracts, and ‘‘fee’”’ as used in 
sec, 2 of said act with respect to maximum 
fees of architect-engineers, distinguished 
“Field Service’’—appropriations for National 
Capital Park and Planning Commission, 
the work of which is limited by law to 
“the National Capital and its environs,” 
may not be classed as ‘‘field,”” and person- 
nel of the Commission are to be regarded 
as in the departmental service. 19 Comp. 
Gen. 631, distinguished ; 
“Financing institution’—an individually 
owned insurance agency not regularly 
engaged in business of financing, apart 
from such credit as may be extended to 
those with whom it deals in connection 
with and as incidental to carrying on of 
its primary business, is not a “financing 
institution” within meaning of Assign- 
ment of Claims Act of 1940_. 4 
“First year of: the rental term’’—when 
premises are occupied under lease covering 
a fractional year with privilege of renewal, 
first 12 months of occupancy constitute the 
“first year of the rental term’ within 
meaning of sec. 322, act, June 30, 1932, 
as amended, limiting amount which may 
be expended by the Govt. for repairs, ete., 
to leased premises 


Virgin Islands Co. 


“Government agency” 
is a Govt. agency : 
“Heating and plumbing apparatus, wiring 
and fixtures” —term “heating and plumb- 
ing apparatus, wiring and fixtures”’ is suf 
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WORDS AND PHRASES—Continued. 
ficiently broad and comprehensive in 
meaning to include sewer and water facili- 
Ce eis oa dctdssetcccece 

“Holiday”—Feb. 23, 1942, the Monday fol- 
lowing George Washington’s Birthday, 
which fell on Sunday, was a holiday in 
Dist. of Col. under act of Mar. 3, 1901, as 
amended, and Exec. Order 1076 of May 22, 
1909, within meaning of act of Mar. 2, 1940, 
excluding holidays from days to be charged 
against annual and sick leave provided for 
in leave acts of Mar. 14, 1936___........... 

“Home”’—C. ©. C. civilian employees, 
whose orders to active duty as Reserve 
officers were received by them at places of 
employment rather than at permanent 
addresses of record and who actually trav- 
eled from such places of employment al- 
though orders directed travel from ad- 
dresses of record, may be regarded as hav- 
ing traveled from homes for purpose of 
paying them mileage under sec. 37a, Natl. 
Defense Act, if orders be now amended to 
direct travel from places of employment .. 

“Indefinite appropriation’ —appropriation 
act appropriating “‘so much as may be 
necessary’’is an‘‘indefinite appropriation”’ 
as defined in 13 Op. Atty. Gen. 288, 292, it 
being stated therein such appropriations 
are those “in which no amount is named’’_ 

“In the District of Columbia’”’—words “in 
the District of Columbia” appearing in 
Classification Act of 1923, and subsequent 
amendments, in connection with words 
“departmental service’ do not limit juris- 
diction of Civil Service Commission under 
classification act to deparmental positions 
located within geographical limits of Dist. 
of Col., and, therefore, the jurisdiction and 
allocating authority of the Commission 
continues over positions in departmental 
offices transferred to locations outside of 
i cnenuscwsdesctenmiciveinncee 

“In the service of the United States’— 
service in the armed forces of the U. 8. is 
within the meaning of the phrase “in the 
service of the United States” appearing in 
alien employment restrictions in the vari- 





“Leave without pay’’—absence of employee 
on a holiday on which he would otherwise 
be required to work under a general ad- 
ministrative order is not leave without pay 
within meaning of provision in sec. 9 of the 
Annual Leave Regulations that leave 
without pay may not be granted until 
annual leave has been exhausted --_--.._..- 

“Length of service’”—term “length of serv- 
ice” as used in sec. 6, act, Aug. 24, 1912, 
prohibiting counting of cadet service in 
Military or Naval Academy in computing 
for any purpose length of service of Army 
officers, is synonymous with “‘service”’ _-_.. 

“Limited appointment”—a probationary 

appointment is a limited appointment 

within meaning of Sick Leave Regulations 





167 


649 


823 


319 
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denying advance of sick leave in excess of 
that which would accumulate from date of 
advance to termination of a “limited 
Cri c Skike tei eels 
“Maintain”—to “maintain” means to pre- 
serve or keep in existing state or condition, 
and embraces acts of repair and other acts 
to prevent decline, lapse, or cessation from 
that state or condition, and has been taken 
to be synonymous with “repair”’_.....__- 
“Military service’—term ‘‘military service” 
as used in sec. 8 (a), Service Extension Act 
of 1941, with respect to service Army en- 
listed man must have before being en- 
titled to $10 per month additional pay 
provided therein has reference to service as 
enlisted man of Army and not service in 


“‘Mineral”’—oil has been defined asa mineral. 
“Mother”—term “‘mother”’ as used in sec. 4, 
act, June 10, 1922, as amended, defining de- 
pendents on account of whom military, 
etc., personnel may be paid rental, sub- 
sistence, etc., allowances, does not include 
EEE Gophers. cdccopadiecenotsanckon 
“Nationality”—defined generally___._...... 
“Office’—retired Army officer, not falling 
within one of exceptions in act, July 31, 
1894, as amended, prohibiting persons 
whose annual compensation in one office 
amounts to $2,500 or more from holding 
another office to which compensation is 
attached, holds an office, and his retired 
pay is compensation attached to an office, 
within meaning of the act 
“Officers and employees”: 
Accounting and custodial employees serv- 
ing in office of U. S. Property and Dis- 
bursing Officer for a State who are em- 
ployed by State military authorities, 
although part of their compensation is 
paid from Federal funds, are not “‘em- 
ployees of the United States Govern- 
ment” within meaning of act, Aug. 1, 
1941, and they may not be paid under 
said act, concurrently with active mili- 
tary or naval service, for annual leave 
accrued in their civilian positions__--__- 
Nonsalaried members of National Defense 
Mediation Board are “officers of the 
United States” within meaning of laws 
controlling payment of transportation 
and traveling expenses to officers and 
employees of the United States......... 
Postmasters are regarded as ‘employees of 
the United States” within meaning of 
act, Aug. 1, 1941, relating to payment of 
employees for leave in their civilian posi- 
tions concurrently with active military 
GOAT CIBTNN. ccc csccnwncetisdcsncsoce 
State officers and employees whose serv- 
ices Federal Communications Commis- 
sion may utilize under cooperative agree- 
ments would not be officers or employees 
Bk. hic iet ch Bi abebtinwinwdinies 
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“Private residences’’—temporary buildings, 


WORDS AND PHRASES—Continued. 
“Officers and employees”—Continued. 


Term “any employee of the United States”’ 
as used in act of June 29, 1940, relating to 
leave and compensation during jury 
service of Govt. employees, includes 
postmasters of all classes.............. ;. 

Uncompensated personnel of Selectiv 
Service System, including local board 
members, are officers of U. 8 


tents, or other structures at military posts 
or camps, not available for family occu- 
pancy but used by Army officers as tem- 
porary sleeping quarters as well as for 
transaction of public business, are not 
private residences or private apartments 
within the purview of sec. 7, act, Aug. 23, 
1912, prohibiting expenditure of public 


“Oil’’—oil has been defined as a mineral. -- 
“Operation and management”’—“ Demount- 
ing and removing’’ temporary housing is 


funds for telephone service installed in 
such residences or apartments 
“Product of the soil or industry’”’—in 12 Court 


not included in term “operation and man- 
agement” as used in Urgent Deficiency 
Appropriation Act, 1941, authorizing use 
of receipts from such housing for latter 


“Ordered”: 

Interpretation of word ‘‘ordered” as made 
in 21 Comp. Gen. 210 not for application 
to reserve officers ordered to active duty 
with their consent 

Word “ordered” as used in act, Aug. 1, 
1941, relating to payment of employees 
for leave in their civilian positions, con- 
currently with active military or naval 
duty, appears merely to signify compul- 
sion or command, as distinguished from 
complete voluntary and self-controlled 


“‘Pay”—travel expenses are not “pay for 
services rendered”’ 


of Customs Appeals 110, court held in con- 
struing phrase “‘product of the soil or in- 
dustry” that sugar cane is a product of the 
soil, but that sugar raw or refined is a 
product of industry 


“Products”—word “products’’means“things 


ee eee ae ; 


‘Publications’: 


The term “publications’’ as used in the 
appropriation act of July 3, 1941, for the 
Office for Emergency Management 
authorizing the “free distribution of 
publications’ embraces ‘‘unmounted art 
reproductions” but may not be con- 
strued to include phonograph records, 
radio transcriptions or motion picture 


Where the word “publications” is used 
with reference to tangible things, not to 
an act, its meaning is much narrower 


than its technical or legal meaning as 
used in the law of libel, slander, etc 
“Public quarters’—quarters which were 


“Permanent specific appropriation” 
“Person”—word “person” in its broadest 


and most comprehensive sense embraces 
any and every living human being, but 
under established canons of statutory 
construction, it does not necessarily follow 
that when used in a statute same is entitled 
to, or properly may be given, such all- 
inclusive application; nor that it includes 
women as well as men 

“Personal effects” — term “‘personal effects” 
as used in act, Oct. 10, 1940, with respect to 
transportation of household goods, etc., of 
civilian officers and employees upon 
change of official station, is synonymous 
with “personal property” generally 
“Personal property”—term “personal ef- 
fects” as used in act, Oct. 10, 1940, with 
tespect to transportation of household 
goods, etc., of civilian officers and em- 
Ployees upon change of official station, is 
synonymous with. “personal property” 


“Personnel of the Naval Establishment’’— 
term “personnel of the Naval Establish- 
ment”’ appearing in acts, Apr. 5, 1941, and 
May 6, 1941, authorizing transportation of 
dependents and household effects of such 
personnel, on duty outside continental 
limits of U. 8., prior to issuance of orders 
relieving them from their stations, includes 
Navy civilian employees as well as officers 
and enlisted men of Navy itself 


originally constructed by War Dept. for 
housing military personnel and which have 
been transferred to Interior Dept., leased 
by it to Welfare and Recreational Associa- 
tion of Public Buildings and Grounds, 
Inc., and then leased by such corporation 
to an Army officer, are not ‘“‘public quar- 
ters” within meaning of sec. 6, act, June 
10, 1922, as amended, and the officer is not 
precluded by reason of the occupancy of 
such quarters from receiving payment of 
the rental allowance provided in said sec- 


“Reemployment benefits’—an employee 


voluntarily enlisting after May 1, 1940, is 
entitled to be recredited with accrued 
annual leave to his credit on date of enter- 
ing the military or naval service as one of 
the reemployment benefits of sec. 8 of the 
Selective Training and Service Act of 
1940 to which he is entitled under sec. 7 of 
the Service Extension Act of 1941, pro- 
vided, of course, he complies with the con- 
ditions made prerequisite to the acquisition 
of such benefits by said sect. 8 


“Regular employees’’—per diem employees, 


including unskilled iaborers, appointed 
or employed without limitation of time, 
are “regular employees of the Federal 
Government whose compensation is fixed 
at a rate per day” within the meaning 
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of the holiday law of June 29, 1938, and, 
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“Sea duty’”—Continued. 


as such, are entitled to compensation for 
any holiday thereafter, including any oc- 
curring during first 30 days of their em- 
ployment, on which they are prevented 
from working solely by occurrence of the 
holiday. 19 Comp. Gen. 426, distin- 

GL sib owgeictea a s 

“Relating to the making * * * of con- 

tracts”’—provisions in Naval Appro. Acts 

for 1942 and 1943 prohibiting procurement 
of articles of food or clothing not grown or 
produced in U. 8. or its possessions are not 
provisions of law “relating to the making 

* * * of contracts” which may be disre- 

garded under sec. 201, First War Powers 

Act, 1941, empowering President to author- 

ize certain Govt. agencies in the exercise of 

their wartime functions to enter into con- 
tracts without regard to the provisions of 
law relating to the making, etc., of con- 
tracts é bp Mabie ceoacceka ee 

“Rent”—amounts expended by the Govt. 

for repairs, etc., to premises occupied rent 

free or at a nominal rent are to be regarded 
as rent ea , eee 

“Repair’’—‘‘Repair”’ includes anything that 

is reasonably necessary to keep up prem- 

ises ‘ - nd 

“Salary’—compensation paid for special 

delivery of mail matter is not based upon 

any element of time but constitutes pay- 
ment of indefinite and undetermined ag- 
gregate made up of charges for separate 
services dependent entirely upon contin- 
gencies beyond control of Govt. or em- 
ployee, and accordingly, does not consti- 
tute salary within meaning of dual com- 

pensation act of 1916 

“Sea duty’’: 

Act, May 11, 1928, authorizing service per- 
formed by Navy officers assigned to air- 
ships (dirigibles) to be considered as 
equivalent to sea duty may not be ex- 
tended beyond its specific terms to in- 
clude service of Navy enlisted men 
assigned to similar duty, and, therefore, 
service performed by such enlisted men 
is not service for which an increase in 
pay as for “sea duty” is authorized by 
sec. 18, act, Mar. 7, 1942 

In order to constitute duty on board vessel 
as “sea duty” within meaning of sec. 6, 
act, June 10, 1922, with respect to rental, 
etc., allowance, it is unnecessary that 
vessel be in commission : 

Navy officer, without dependents, at- 
tached to vessel commissioned in ordi- 
nary for duty in connection with its 
conversion and fitting out, was not on 
sea duty during period prior to full 
commissioning of the vessel, and con- 
sequently, may be paid rental allowance 
under sec. 6, act, June 10, 1922, for 
such period, where not furnished Gov- 
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“Shipment” 





“Soil” —word 


“Spontaneous 


ernment quarters either on board ship or 
on shore is eieieiientichied. 

Provision in annual Naval appropriation 
acts to effect that Navy enlisted men 
appointed midshipmen must have had 
six months’ service aboard a Navy 
vessel ‘“‘or equivalent service with fleet 
aircraft’”’ has no bearing on question of 
whether Navy personnel attached to 
land-based aircraft assigned to forces 
afloat are entitled to increased pay 
authorized by sec. 18, act, Mar. 7, 1942, 
for ‘“‘sea duty” 

“Sea duty” as used in sec. 6, act, June 10, 
1922, and “sea service” and “sea duty” 
as used in sec. 1571, R. S., as amended, 
are one and the same thing, and in 
order to be “at sea” within meaning 
of latter statute, it is unnecessary that 
vessel be upon high seas... 

Service performed by Navy officers in 
aircraft (heavier-than-air) organizations 
operating from shore stations in con- 
tinental U. 8. is not service for which 
an increase in pay as for “sea duty” is 
authorized by sec. 18, act, Mar. 7, 1942, 
even though the organizations are ‘‘as- 
signed to forces afloat’’ 

“Shipment” means complete 

delivery of goods by shipper to carrier 

for transportation and it has been held 
that “‘shipment”’ has not been made until 
shipper has parted with all control over 
goods and nothing remains to be done by 
him to complete delivery to carrier... .._. 


“soil” means “the face or 
surface of the earth or ground’’___. 

"—word “spontaneous” 
means “proceeding from, or acting by, 
internal impulse, energy, or natural law 


without external force”’ - 


“Spontaneous product of the soil’”’—oil is not 


a “spontaneous product of the soil’ within 
meaning of sec. 401, act, June 15, 1935, re- 
quiring portion of receipts from such prod- 
ucts on wildlife refuges to be distributed 
to county or counties in which refuge is 
located - rinedioniboe 


“Stepchild”’—defined generally - - : ace 
“Subject to”—words “subject to” as used in 


sec. 3, Civil Service Retirement Act of 
1930, as amended, providing that said act 
shall not apply to employees who are sub- 
ject to another retirement system, connote 
obligation on part of employees by reason 
of appointment or employment status re- 
quiring them to comply with, and making 
them liable to, terms, conditions and 
limitations of laws setting up retirement 
system, such as, requirement for regular 
deductions from salaries, limiting active 
service to certain age, for particular period 
of service, ete 
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WORDS AND PHRASES—Continued. 
‘“Temporary”’: 

Terms “temporary duty” and 
status” frequently are used 
mously. a 

Word “‘temporary” is a term generally 
used to describe duty to be performed in 
a travel status a 

“Temporary employees’—permanent em- 
ployees of the Bureau of the Census trans- 
ferred to temporary decennial census posi- 

tions under sec. 3, act of June 18, 1929, for a 

period not to exceed three years, and em- 

ployees originally appointed under the 
same authority for like periods, are not 
temporary employees for military leave 
purposes 
‘To and including the date of separation’’— 
the words “‘to and including the date of 
separation,”” as used in the provision in 
section 7 of the Annual Leave Regulations 
that an employee voluntarily separated 
from the service shall be entitled to all 
accumulated and current accrued leave to 
and including the date of separation, mean 
the last day an employee is in a pay status, 
including the period of pay covering 
“terminal leave”’ . —- 
‘Travel’’—word “‘travel’”’ as used in Naval 

Appro. Act, 1942, with respect to depend- 

ents of employees does not include sub- 

sistence or other expenses not included in 

the regular fare for transportation by a 

commercial carrier 

“Traveling expenses’’—term ‘‘traveling ex- 
penses”’ as used in Naval Appro. Act, 1942, 


“travel 
synony- 
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WORDS AND PHRASES—Continued. 
in connection with civilian employees em- 
braces transportation and 
IE winds eeidcnwcsccenvesunen ne 
“Travel status’’—terms “temporary duty”’ 
and “travel status’ frequently are used 
synonymously __. . 
“Troops of the United States’’—transporta- 
tion of a member of the U. 8. military 
forces traveling on duty in connection with 
the promotion of the national defense pur- 
suant to the Act to Promote the Defense of 
the United States, approved March ll, 
1941, the cost of which transportation is 
payable from the appropriation made by 
the Defense Aid Supplemental Appro. 
Act, 1941, is transportation of ‘‘troops of 
the United States” within the meaning of 
the land-grant statutes, and, therefore, the 
cost of such transportation is for computa- 
tion on the basis of appropriate deduction 
for land grant siemmtenatll 
“Utilities’—term ‘“‘utilities’ 
connection with building construction, has 
reference to such items as sewer and water 
facilities, heating devices, electric wires 
and fixtures, etc_- 
“Valuables”’—materials or pur- 
chased by Virgin Islands Co. for use in its 
manufacturing processes do not fall within 
purview of articles declared by Sec. of 
Treasury to be “valuables’’ (money, ete 
within meaning of Govt. Losses in Ship- 
ment Act, 
necessity for insurance by Govt. against 
damage and loss to valuables in shipment 


subsistence 


’ 


, when used in 


supplies 


as amended, dispensing with 
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